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Gross  and  others  v»  Eddinger  and  others. 

Same  t>.  Conrad,  Surviving  Partner,  etc., 

{Cknvrt  of  Appeals  of  Kentucky.    February  6, 1887.) 

Fraudulent  Convbyakces— Husband  Cohductino  Business  as  Wife's  Aqbnt— Land 
Bought  with  Profits. 

Where  a  husband,  beingindebted  at  the  time,  had  his  wife  empowered  to  trade  as 
A  feme  sole,  and  thereafter  transferred  his  business  to  her,  conducting  it  afterwardn 
as  her  agent,  but  she  has  nothing  to  do  with  the  mani^ement,  buys  no  supplies, 
makes  no  sales,  the  entire  management  and  control  being  left  to  him.  and  out  of 
the  profits  a  lot  is  bought,  which  is  conveyed  to  her,  held,  his  creditors  may  »vt 
aside  his  conveyance  to  the  wife  as  in  fraud  of  their  rights,  and  subject  the  laud  to 
their  debts. 

Appeal  from  Louisville  chancery  court. 

M.  A.  A  2),  A.  Sdchs,  for  appellants.    Lane  ds  Burnett,  for  appellees. 

Lewis,  J.  Appellees  instituted  their  respective  actions  in  the  Louisville 
chancery  court,  for  the  purpose  of  setting  aside  a  conveyance  of  a  house  and 
lot  to  appellant  M.  E.  Gross,  the  wife,  and  subjecting  it  to  the  satisfaction 
of  their  debts  against  George  S.  Gross,  the  husband;  and,  the  two  cases  hav- 
ing been  tried  together,  judgment  was  rendered  in  favor  of  each  of  the  plain- 
tiffs for  a  sale  of  the  property,  as  prayed  for  in  their  petitions. 

The  action  of  appellees  Eddinger  &  Bro.  was  upon  a  judgment  rendered  in 
their  favor  against  George  S.  Gross,  in  October,  1880,  for  8216.83,  with  in- 
terest from  that  date,  upon  which  an  execution  was  duly  issued  and  returned 
by  the  proper  officer,  with  an  indorsement  thereon,  "No  property  found." 
The  action  of  appellees  Plaffenger  &  Co.,  now  standing  in  the  name  of  Con- 
rjid,  surviving  partner,  was  upon  an  open  account  against  him  extending  from 
March,  1879,  to  March,  1880,  the  balance  claimed  being  $188.16. 

In  the  fii*st-named  action  it  is  stated  that,  subsequent  to  the  issuing  and  re- 
turn of  the  execution  mentioned,  George  S.  Gross  purchased  the  property;  and. 
in  order  to  cheat,  hinder,  and  delay  his  creditors,  fraudulently  caused  the  deed 
therefor,  of  date  September,  1883,  to  be  made  to  his  wife,  M.  E.  Gross,  not- 
withstanding he  is  the  real  owner  of  and  paid  for  the  property  and  improve- 
ments thereon.  In  the  other  action  substantially  the  same  allegation  of  fraud 
is  made,  and  an  attachment  was  asked,  issued,  and  levied  on  the  house  and  lot. 

It  appears  from  the  evidence  that,  in  1879,  George  S.  Gross  was  the  owner 
of  a  coffee-house  on  Water  street,  in  the  city  of  Louisville.  But  in  October, 
1880,  a  license  to  carry  on  a  tavern,  with  the  privilege  to  retail  liquor  at  the 
corner  of  Twelfth  and  Main  streets  for  one  year  from  July,  1880,  was  issued 
to  "Geo.  Gross,  Agent."  In  July,  1881.  by  judgment  of  court,  M.  E.  Gross 
v.3s.w.no.l — 1  ^  , 
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wasempowered  to  act  as  a /em^^^e,  as  provided  by  statute;  and  on  the  twen- 
ty-third of  that  month  a  license  was  issued  to  her  to  keep  a  tavern  at  the  same 
place  for  one  year,  the  bond  required  in  such  cases  being  signed  **M.  E.  Gross, 
by  Geo.  Gross,  Agent.  '*  From  that  place  tliey  removed  to  Market,  between 
Third  and  Fourth  streets,  where  the  same  business  was  continued  in  her 
name  about  four  months,  when  the  business  and  property  were  sold,  accord- 
ing to  the  deposition  of  George  Gross,  for  a  profit  of  $1,000;  and  with  that, 
and  tlie  profits  on  the  sales  at  the  bar,  the  lot  was  purchased,  and  the  improve- 
ments put  on  it,  the  whole  costing  about  $2,000.  In  addition  there  was 
enough  to  recommence  the  same  business  at  another  stand,  on  Market  street, 
where  they  now  are. 

M.  E.  Gross  had  no  means  of  her  own  at  the  time  the  business  was  com- 
menced at  the  corner  of  Twelfth  and  Main,  except  such  as  may  have  been 
given  to  her  by  her  husband,  which  was  very  little,  if  anything  There  is  no 
satisfactory  reason  given  by  either  of  them  for  the  sudden  transfer  of  the 
ownership  of  wliat  little  capital  he  may  have  had  to  her,  and  the  assumjbtion 
by  him  of  the  position  as  agent,  instead  of  principal,  in  the  business.  She  is 
not  shown  to  be  at  all  qualified  or  adapted  for  the  business  of  retailing  liquors, 
nor  does  she  appear  to  have  had  any  discretion,  or  to  have  given  any  atten- 
tion to  the  management  of  it.  Though  asked  to  state,  she  could  not  tell  from 
whom  the  bar-room  at  Twelfth  and  Main  streets  was  purchased  or  leased, 
nor  how  mucli  was  paid  or  agreed  to  be  paid  for  it.  yhe  does  not  state  how 
much  money  she  had  of  her  own  when  they  went  to  that  place,  nor  that  she 
had  any  except  that  given  by  her  husband.  She  bought  no  supplies,  made  no 
sales,  handled  none  of  the  money;  but  admits,  in  her  deposition,  that  her  time 
was  taken  up  in  attending  to  household  duties,  and  caring  for  her  children. 
She  did  not  handle  or  control  the  $1,800  for  which  the  business  on  Market, 
between  Fourth  and  Fifth  streets,  was  sold,  being  ignorant  of  the  bank  it  was 
deposited  in.  She  does  not  appear  to  have  had  anything  to  do  with  the  nego- 
tiation for  the  lot  inquesti(m,  nor  could  she,  in  her  deposition,  state  how  much 
was  paid  for  it,  or  for  the  improvements  put  on  it.  The  entire  management 
and  control  of  the  business  now  claimed  to  belong  to  the  wife  was  left  to  the 
husband,  without  question  or  knowledge  on  her  part  of  the  manner  in  which 
he  was  carrying  it  on;  and  the  only  explanation  he  undertakes  to  give  for 
this  extraordinary  abandonment  by  him  of  the  ownerahipof  the  business  and 
transfer  to  his  wife,  who  was  totally  unfit  for  it,  and  without  means  of  her 
own  to  carry  it  on,  is  that  he,  for  a  short  time,  had  rheumatism, — how  long  does 
not  appear.  Though  by  his  skill  and  industry  alone — for  she  contributed 
nothing — enough  was  realized  out  of  the  business,  in  about  two  years  after 
she  was  invested  with  the  rights  of  2i,feme  sole,  to  buy  and  improve  the  lot  at 
a  cost  of  about  $2,000,  besides  furnishing  stock  for  the  new  stand  on  Market, 
between  First  and  Second  streets,  he  claimed  neither  compensation  nor  share 
in  the  profits;  but,  when  asked  what  he  was  to  receive  for  his  services,  said: 
"I  got  all  I  wanted  to  eat,  clothes  to  wear,  and  a  good  bed  to  sleep  on." 

It  seems  to  us  tliat,  as  this  record  stands,  it  would  be  contrary  to  common 
experience  and  common  sense  to  attribute  the  conduct  of  the  husband  and 
wife  to  any  other  purpose  than  a  fraudulent  device  to  cheat,  hinder,  and  delay 
his  creditors;  and  as  the  condition  of  the  parties  was  not  such  as  authorized  the 
judgment  making  her  Sifeme  sole,  in  the  meaning  of  the  statute,  it  is  a  rea- 
sonable supposition  that  it  was  sought  by  them  in  order  to  further  his  fraud- 
ulent purpose.  As,  therefore,  the  transfer  by  him  to  her  of  his  capital  and 
business  was  fraudulent  as  to  his  creditors,  the  lot  in  question,  purchased 
with  the  proceeds,  is  liable  for  the  debts  of  appellees  which  existed  when  the 
transfer  was  made;  for  she  contributed  neither  capital,  labor,  nor  skill  in  the 
purchase  of  the  lot.    Wherefore  the  judgment  in  both  cases  is  affirmed. 
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Reidhab  d.  Pfeiffer. 

{Court  of  Appeals  of  Kentucky.    February  5,  1887.) 

Bankbuptct— Pleading  Discharge. 

In  pleading  a  discharge  in  bankruptcy  as  a  bar  to  an  action  of  debt,  It  is  not  nec- 
essary to  allege  that  the  court  granting  such  discharge  had  jurisdiction,  or  to  state 
facts  showing  that  it  had  such  jurisdiction. 

Appeal  from  common  pleas  court,  Jefferaon  county. 

Qoodloe  <£  Roberta,  for  appellant.     Elliott  &  Hemingray,  for  appellee. 

Lewis,  J.  The  only  question  in  tliis  case  is  whether,  when  a  discharge  in 
bankruptcy  is  pleaded  and  relied  on  as  a  defense  to  an  action  of  debt,  it  is  in- 
dispensable to  state  that  the  court  granting  such  discharge  had  jurisdiction, 
or  to  state  facts  showing  it  had  jurisdiction.  The  same  question  was  consid- 
ered by  this  court  and  determined  in  the  case  of  Laidley  v.  Cummings,  7  Ky. 
Law  Rep.  616.  There  it  was  held  that  the  requirement  of  the  Civil  Code  in 
this  respect,  as  to  judgments  rendered  by  courts  of  other  states,  does  not  ap- 
ply to  United  States  courts;  for  the  jurisdiction  of  the  latter  is  regulated  by 
laws  of  congress,  of  which  all  state  courts  take  judicial  notice. 

As' the  answer  in  this  case  contains  a  sufficient  statement  of  facts  to  con- 
stitute a  defense  to  the  action  as  to  appellee,  Peter  Pfeiffer,  the  lower  court 
did  not  err  in  rendering  judgment  in  his  favor,  and  it  is  affirmed. 


KiNCHELOE  «.  McCain's  Ex'ns. 
(Court  of  Appeals  of  Kentucky.     February  8,  1887.) 

1.  Execution—Sale— Agreement  to  Stay— Right  to  Redeem. 

Judj^uent  beinf?  entered  for  the  sale  of  land  to  satisfy  a  mortgage  upon  it,  it  was 
agreed  between  the  parties  that  no  sale  should  be  made  for  a  year,  if  tne  defendant 
should,  within  30  days,  assign  to  the  plaintiff  a  certain  other  mortgage.  The  de- 
fendant failing  to  comply  wilh  this  agreement,  Md,  a  sale  of  the  land  might  be 
ordered,  and  the  court's  commissioner  was  vested  with  no  power  to  reserve  the  de- 
fendant's right  to  redeem  the  land  after  the  sale  had  been  made. 

2.  Same— Appbatseb's  Estimate  op  Value  op  Land,  Ebbob  in. 

Error  or  mistake  of  judgment  on  the  partof  appraiserSi  appointed  to  fix  the  value 
of  land  to  be  sold  at  judicial  sale^  is  no  ground  for  setting  aside  the  sale. 

Appeal  from  circuit  court,  Marshall  county. 

This  action  was  brought  by  B.  McCain  against  appellant  to  enforce  pay- 
ment of  notes,  and  foreclose  a  mortgage  upon  land,  executed  by  appellant. 
A  judgment  was  rendered  for  appellee  for  amount  claimed,  and  a  lien  given 
on  the  land.  By  consent  of  parties  the  judgment  was  not  to  be  executed  for 
one  year,  upon  condition  that  the  defendant  did  certain  things  as  equivalent 
to  a  satisfaction  of  the  judgment.  These  conditions  not  being  complied  with, 
the  judgment  was  executed. 

W,  G.  Bvllitt,  for  appellant.    Gilbert  <fe  Reed,  for  appellee. 

Lewis;  J.  By  the  judgment  rendered  December  18,  1880,  the  land  mort- 
gaged was  directed  to  be  sold  to  satisfy  the  plaintiff's  debt  therein  mentioned. 
But  it  was  provided  by  consent  of  the  parties  that  no  sale  should  take  place 
for  30  days  from  the  date  of  the  judgment,  and  if,  within  that  time,  the  de- 
fendants. Waller  Kincheloe  and  Elias  Kincheloe,  should,  in  writing,  assign 
and  transfer  to  the  plaintiff  the  full  benefit  of  a  mortgage  from  Waller  to 
Elias  Kincheloe,  of  certain  property  which  the  plaintiff  had  in  his  petition  at- 
tacked as  fraudulent,  in  order  to  further  secure  the  plaintiff  the  full  payment 
of  his  judgment  debts,  then  no  sale  should  take  place  for  one  year.  It  was 
further  provided  that,  in  the  event  the  defendant  Waller  Kincheloe  failed  to 
pay  the  plaintiff's  judgment  in  full  within  the  period  of  one  year,  then  the 
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plaintiff  had  the  right  to  a  sale  of  the  land  for  whatever  might  remain  un- 
paid. It  appears  that  the  judgment  was  not  executed  until  November,  1883, 
when  the  land  was  sold  at  the  price  of  $735,  and  purchased  by  the  plaintiff; 
and  the  only  question  presented  by  this  appeal  is  as  to  the  exceptions  to  the 
report  of  sale,  which  were  overruled. 

One  of  the  grounds  of  exception  is  that  the  land  was  appraised  at  less  than 
its  value,  because  the  appraisers  were  not  acquainted  with  it.  The  appraise- 
ment was  regularly  and  legally  made,  and  a  mere  error  or  mistake  in  the  judg- 
ment of  the  appraisers  as  to  the  value  of  the  land  appraised,  even  if  it  was 
established  by  proof, — which  is  not  done  in  this  case, — would  not  be  sufficient 
grounds  for  setting  aside  the  sale.  There  is  no  proof  that  the  plaintiff  prom- 
ised to  permit  the  defendant  to  redeem  the  land.  There  was  no  judicial  dis- 
cretion given  to  the  commissioner,  as  contended  by  counsel,  but  it  was  simply 
provided  in  the  judgment  that  if,  within  a  prescribed  period  of  time,  certain 
things  were  done,  which  were  intended  by  the  parties  as  the  equivalent  of  sat- 
isfying the  judgment,  no  sale  should  take  place;  and,  after  the  expiration  of 
that  time,  the  commissioner  had  no  discretion  but  to  sell  the  property  as  di- 
rected. This  record  does  not  show  that  the  appellant  complied,  or  attempted 
to  comply,  with  any  of  the  terms  upon  which  tlie  sale  was  to  be  suspended, 
or  even  offered  to  redeem  the  land,  and  he  has  no  right,  therefore,  to  com- 
plain that  the  sale  was  made,  particularly  as  it  was  delayed  by  the  plaintiff 
nearly  three  years,  instead  of  one.    Judgment  affirmed. 


Davis  v.  Buford's  Ex'rs. 

(Court  of  Appeals  of  Kentucky,    February  8,  1887.) 

WiLi^— Pkrpctuitibs. 

A  devise  to  A.  for  life,  and,  after  A.'s  death,  to  B.,  and,  if  B.  sboald  die  without 
children,  then  to  four  other  named  kinsmen,  or  to  their  children  if  the  parent 
should  be  dead,  and,  if  no  children,  to  the  survivors  of  the  four  devisees,  is  not  a 
perpetuity,  such  as  is  prohibited  by  Gen.  St.  Ky.  c.  63,  art.  1,  J  27,  providing,  **Thc 
absolute  power  of  alienation  shall  not  be  suspended,  by  any  limitation  or  condition 
whatever,  for  a  longer  period  than  during  the  continuance  of  a  life  or  lives  in  being 
at  the  creation  of  the  estate,  21  years  and  10  months  thereafter.*' 

Appeal  from  circuit  court,  Montgomery  county. 
Peters  dk  Tyler,  tor  appellant.    C.  Brook,  for  appellee. 

Frtor,  0.  J.  The  testator  devised  his  entire  estate  to  his  executors  in 
trust,  with  directions  to  apply  the  income,  or  so  much  as  might  be  necessary, 
to  the  support  of  his  sister  Mary  during  her  life;  and,  after  the  death  of  his 
sister,  he  then  devises  one-half  of  his  estate  to  his  niece  Mary  Davis,  for  her 
sole  and  separate  use,  with  the  proviso  that,  if  Mrs.  Davis  should  die  without 
children,  her  portion  is  to  go  to  four  others  of  his  kindred,  naming  them,  then 
living;  and,  if  any  of  them  should  be  dead  leaving  children,  their  portion  to 
go  to  their  children,  and,  if  no  children,  to  the  survivor  or  survivors  of  the 
four  devisees.  We  perceive  no  such  devise  in  this  case  as  would  create  a  per- 
petuity, and  thereby  render  the  devise  void,  or  vest  the  title  in  the  first  dev- 
visee.  It  may  be  that  all  of  the  four  kindred  designated  to  take  at  the  death 
of  Mrs.  Davis  may  die  before  she  does,  without  leaving  a  child  or  children, 
and  thereby  prevent  the  estate  from  passing  under  the  will,  but  the  estate 
would  then  pass  to  the  heirs  of  the  testator  by  descent.  All  of  these  devisees 
were  living,  and  the  estate  held  in  trust  by  the  executors  for  the  benefit  of 
those  entitled. 

The  power  of  alienation  is  not  suspended  so  as  to  bring  this  case  within 
the  twenty-seventh  section  of  article  1,  c.  63,  Gen.  St.  The  contingency  may 
happen  by  which  the  title  will  not  vest  in  those  living  at  the  time  the  devise 
was  made,  and  who  would  be  entitled  if  they  should  survive  the  life-tenant. 
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The  creation  of  two  life-estates  in  the  same  property  does  not  destroy  the  de- 
vise, first  to  his  sister  Mary  Buford  for  life,  theri  to  Mrs.  Davis,  at  the  death 
of  the  devisor's  sister,  for  life,  and  then  to  his  other  four  kindred,  at  the  death 
of  Mrs.  Davis,  or  to  their  children  if  the  parent  should  be  dead, — if  no  children, 
to  the  survivor  of  the  four  last-named  devisees.  See  Moore's  Trustees  v. 
Howe's  Heirs,  4  Mon.  199. 
Judgment  affirmed. 


Harper  f?.  Harper  and  others. 

{Court  of  Appeals  of  Kentticky.    February  3,  1887.) 

Equity— Undue  Influence— Pabties  in  Delicto,  but  not  in  Pabi  Delicto,  Relief 
MAY  BE  Granted. 

Wherea  woman  conveys  her  property  to  her  grandchildren,  reserving  not  enough 
for  a  snpport  for  herself/ Wd,  the  evidence  showed  she  was  induced  to  do  so  by  the 
false  representations  of  her  son  (the  father  of  the  grantees)  that  she  was  about  to  be 
sued  for  slander,  and  might,  in  that  way,  prevent  the  enforcement  of  an jy  judgment 
obtained  against  her;  and  altliough  she  was  thus  attempting  to  evade  the  law,  and 
was  in  defitto^  yet  she  was  not  in  pari  delicto  with  Iier  son,  in  the  sense  that  she  could 
not  have  the  cleed  set  aside,  or  other  relief.  The  maxim  in  pari  delicto  jwtior  est  con- 
ditio  defeiidentis  does  not  apply. 

Appeal  from  Louisville  chancery  court. 

This  action  was  by  Harriet  Harper  to  set  aside  conveyances  made  by  her  to 
her  son,  appellee  Charles  Harper.  Court  below  dismissed  her  petition.  She 
appeals,  and  this  court  reverses  the  judgment. 

F.  T,  Fox,  Jr. J  for  appellant.  /.  T.  O'Neal  and  W.  L.  Jackson,  Jr.,  for 
appellees. 

Holt,  J.  When  the  conveyances  now  in  question  were  executed,  the  ap- 
pellant, Harriet  Harper,  was  a  widow,  and  73  years  of  age.  She  then  had 
three  living  children,  two  of  whom  resided  in  distant  states,  while  lier  son, 
the  appellee  Charles  Harper,  who  was  then  thirty-five  yeai-s  old^  lived  near 
her,  and  in  whom  at  that  time  she  appears  to  have  had  implicit  confidence. 
She  was  the  owner  of  three  houses  and  lots  in  the  city  of  Louisville.  On 
February  21,  1881,  she  had  her  vendor  convey  one  of  them,  subject  to  a  life- 
estate  in  her,  to  Sallie  Harper,  the  daughter  of  her  son  Charles  Harper,  with 
the  further  condition  that,  in  the  event  of  the  granddaughter's  death  without 
lawful  issue,  it  should  pass  to  a  grandson,  Arthur  Harper,  the  son  of  Charles 
Harper.  On  September  27,  1881,  she  convej-ed  the  other  two  lota  to  Charles 
Harper  in  trust,  to  be  conveyed  by  him  to  his  two  children,  Sallie  and  Arthur, 
when  they  became  of  age;  but,  if  either  died  before  that  time,  then  the  sur- 
vivor was  to  have  them;  or,  if  both  so  died,  then  they  were  to  pass  to  Charles 
Harper.  She  retained  no  estate  of  any  character  in  these  two  lots,  or  any  in- 
terest in  the  revenue  arising  therefrom .  Upon  the  contrary,  the  deed  provided 
that  the  profits  thereof  were  to  go — First,  to  pay  taxes,  insurance,  and  neces- 
sary repairs  upon  the  property;  secmicL  for  the  support  and  education  of  the 
two  children;  and  any  residue  remaining  was  to  be  invested  until  their 
majority,  for  their  benefit.  This  left  her  with  but  little,  if  any,  estate,  save 
her  life-interest  in  the  lot  conveyed  by  the  first-named  deed,  and  upon  which 
there  is  a  small  house  in  which  she  is  now  residing.  In  fact,  she  is  now,  in 
her  old  age,  in  destitute  circumstances,  while  her  son  Charles  and  his  family 
are  living  upon  the  rents  arising  from  the  property  covered  by  the  trust  deed. 

She  asks  that  both  deeds  be  set  aside,  upon  the  ground  that  their  execution 
was  procured  by  false  representations  made  to  her  by  her  son  Charles  Harper. 
The  petition  also  substantially  states,  but  not  in  express  words,  that  they 
were  obtained  by  undue  influence  upon  his  part  over  her;  and  the  answer 
makes  this  issue  by  expressly  denying  it.  She  avers  that  a  considerable  sum 
of  money  was  stolen  from  her ;  that  she  accused  a  certain  person  of  the  offense. 
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upon  information  given  to  her  by  her  son,  the  appellee  Charles  Harper;  that 
he  falsely  and  fraudulently  represented  to  her,  ami  induced  her  to  believe,  that 
the  accused  party  was  about  to  sue  her  for  slander;  that  it  would  result  in  the 
loss  of  all  of  her  property,  and  reduce  her  to  poverty;  and  thus  procured  her 
to  execute  the  deeds,  ostensibly  to  protect  her,  but  in  fact  to  obtain  the  estate 
for  himself.  The  testimony  of  the  appellant  supports  this  version  of  the 
transaction,  but  is  in  direct  conflict  with  that  of  her  son.  The  wife  of  the 
latter  also  contradicts  the  appellant  to  some  extent ;  but,  of  course,  the  repre- 
sentations might  have  been  made  without  her  knowledge.  The  attorney, 
who  prepared  the  trust  deed  testifies  that  it  was  done  by  the  direction  of  the 
appellant,  and  that  she  understood  it.  But  two  other  witnesses  testify  in  the 
case.  They  are  disinterested.  The  one  says  that  he  heard  the  appellant  say 
that  she  intended  to  give  her  property  to  Charles  Harper's  children.  The 
other  testifies  that  the  appellee,  Charles  Harper,  told  him  that  his  mother  had 
charged  the  party  with  the  theft;  that  he  was  afraid  she  would  be  sued  for  it; 
that  he  wanted  to  fix  her  property  so  that,  in  that  event,  a  judgment  could 
not  be  collected,  and  that  this  was  the  object  of  the  trust  deed. 

This  is  substantially  all  the  testimony  in  the  case.  It  appears,  however, 
that  the  money  was  not  lost  until  July  11, 1881 ;  and  the  attack  upon  the  deed 
of  FebruaiT  21,  1881,  appears  to  have  been  abandoned  during  the  progress  of 
the  case.  In  fact,  the  appellant  in  her  testimony  does  not  seem  to  questioii  it, 
nor  is  it  now  assailed  in  argament.  No  further  notice  will  therefore  be  taken 
of  it. 

It  is  impossible  to  be  entirely  sure  of  the  true  state  of  case,  owing  to  the 
contradictory  character  of  the  testimony.  The  probabilities  must  therefore 
be  thrown  in  the  scale;  the  surrounding  circumstances  must  be  considered. 
They  favor  her  claim.  It  is  diflicult  to  supjwse  that  the  appellant  would  have 
deeded  away  nearly  all  of  her  property,  reserving  not  even  a  life-estate  in  it, 
or  any  of  the  income  arising  from  it,  and  leaving  her  without  any  means  oi 
support,  unless  there  had  been  some  motive  or  impelling  power,  driving  her 
from  competency  to  poverty,  stronger  than  her  affection  for  her  grandchil- 
dren. It  occurred  too  soon  after  the  loss  of  her  money.  No  cause,  sufficient 
in  our  opinion  to  account  for  it,  is  even  hinted  at  in  this  record,  save  the  fear 
of  a  suit  for  slander,  and  the  possible  consequent  loss  of  her  property.  There 
is  no  testimony  in  the  case  tending  to  show  that  this  belief  was  created  in  her 
mind  in  any  other  way  than  througli  the  talk  of  her  son  to  iier.  If  it  existed, 
as  we  think  it  did,  then  its  creation  is  unaccounted  for  save  in  this  way.  No 
suit  was  ever  brought,  and  it  is  not  shown  that  the  party  ever  intended  to 
bring  any.  Indeed,  it  was  utterly  unheard  of,  so  far  as  this  record  discloses, 
save  from  the  tongue  of  Charle.s  Han)er;  but  yet  the  old  lady's  mind  was 
filled  with  this  belief.  In  her  imagination,  poverty  in  her  old  age  stared  her 
in  the  face,  grim  want  was  at  her  door;  and  in  this  supposed  emergency  she 
bad  no  one  at  hand  to  trust,  or  upon  whose  judgment  she  could  rely,  save 
that  son,  in  whom  not  only  her  confidence  was  reposed,  but  an  undoubting 
faitli  that  he  would  do  right  by  his  mother. 

It  is  urged,  however,  that,  if  this  be  so,  yet  she  must  be  turned  out  of 
court  because  it  was  an  effort  to  defeat  the  law,  to  which  she  was  a  jmrty, — 
inter  partes  in  pari  delicto,  potior  est  conditio  drfendentis.  It  is  true  tliat 
in  cases  of  executed  contracts,  if  the  parties  be  in  pari  delicto,  they  will  be 
left  where  they  have  placed  themselves.  They  do  not  come  into  court  with 
clean  hands.  If,  however,  one  party  is  but  an  instriiment  in  the  hands  of 
the  otlier,  then  they  are  not  in  pari  delicto.  Judge  Story  says:  "One  party 
may  act  under  circumstances  of  oppression,  imposition,  hardship,  undue  in- 
fluence, or  great  inequality  of  condition  ur  age,  so  that  his  guilt  may  be  far 
less  in  degree  than  that  of  "his  associate  in  the  offense.''  In  such  a  case 
they  are  perhaps  in  delicto,  but  not  in  pari  delicto.  The  set  ms^,  indeed,  be 
substantially  that  of  the  one  party.    Thus  the  law  forbids  the  payment  of 
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usury;  but,  if  the  borrower ^eeks  lor  relief,  it  will  be  afforlled,  or,  if  he  has 
paid  it,  he  may  recover  it  back.  Tlie  rule  particeps  criminis  does  not  apply. 
He  is  not  jin  pari  delicto.  He  is  the  slave  of  the  lender, — ^is  in  vinculia,  and 
must  submit  to  his  necessities.  A  court  of  equity  will  Interpose  and  set  aside 
an  instrument,  as  between  the  parties  to  it,  although  it  was  intended  to  defeat 
the  law,  if  the  parties  did  not  stand  upon  an  equal  footing,  and  if  the  one  in- 
fluenced and  controlled  the  conduct  of  the  other;  and,  when  a  relation  of 
trust  and  confidence  exists,  the  party  in  whom  it  is  reposed,  and  who  has  ob- 
tained a  benefit,  should  show  an  undoubted  right  to  it.  The  onus  is  upon 
him  to  make  it  appear  that  the  transaction  was  fair  and  proper,  and  relief 
will  not  be  denied  to  the  one  least  in  fault,  if  he  has  been  led  into  it  in  viola- 
tion of  confidence,  and  by  exciting  false  alarms  or  fear  of  legal  consequences. 
If  the  mind  of  one  of  the  participants  in  the  transaction  exercises  an  undue 
influence  over  that  of  the  other,  whether  by  imposition  or  threats  upon  the 
one  side,  and  confidence  or  weakness  upon  the  other,  equity  will  grant  relief 
to  the  latter.  Even  if  the  party  had  sufficient  capacity  to  contract,  yet  if, 
through  trusting  confidence,  the  other  has  led  him  into  the  illegal  act,  and 
then  imposed  upon  him,  such  reli^  will  not  be  refused. 

In  Oifboj'ne  v.  WilliamB^  18  Ves.  382,  a  father  and  son  entered  into  a  con- 
tract in  violation  of  a  statute.  It  had  been  executed  by  the  son,  and  the  father 
had  derived  a  benefit  therefrom.  Both  parties  having  died,  the  representa- 
tives of  the  son  sued  those  of  the  father  for  an  account,  and  relief  was  granted, 
upon  the  ground  that,  while  the  parties  were  in  delicto,  yet  they  were  not  in 
pari  delicto. 

In  Pinckston  v.  Brown,  3  Jone^,  Eq.  494,  a  mother,  upon  the  advice  of  her 
son,  executed  a  deed  of  trust  for  the  {Mtyment  of  her  debts,  but  which  left  out 
one  of  her  creditors,  and  secured  several  fictitious  notes  executed  to  the  son, 
in  whom  she  had  implicit  confidence.  She  having  paid  all  of  the  bona  fide 
indebtednes,  the  deed  of  trust  was  vacated  at  her  instance;  the  court  saying 
that  "  the  mother  and  son  were  in  delicto,  but  not  in  paH  delicto. "  See,  also, 
the  cases  of  Boyd  v.  De  La  Montagine,  73  N.  Y.  498;  Barnes  v.  Brovm,  82 
Mich.  146;  O' Conner  v.  Ward,  60  Miss.  1025;  Freelove  v.  Cole,  41  Barb.  318; 
and  Anderson  v.  Meredith,  82  Ky.  564, — where  it  is  held  that,  if  the  mind  of 
one  of  the  actors  in  a  fraud  exercises  an  undue  dominion  over  that  of  the 
other,  by  reason  either  of  physical  or  intellectual  weakness,  or  from  a  confi- 
dence admitting  of  imposition,  then  the  general  rule  that  equity  will  not  aid 
either  party  to  it  does  not  apply. 

In  the  case  now  presented  the  parties  did  not  stand  upon  equal  footing. 
They  were  not  dealing  at  arms-length..  The  son  had  the  confidence  of  his 
widowed  mother.  Such  a  relation  existe<'  as  gave  him  special  power  over  her; 
bnt  the  filial  love  due  to  her  seems  to  have  cringed  to  self-interest,  and  he  is 
found  practicing  on  the  weakness  and  confidence  of  his  aged  mother.  She 
was  not  in  debt.  No  creditor  was  to  be  defrauded;  and,  under  the  circum- 
stances, the  deed  must  be  regarded  as  the  creature  of  the  false  alarm  of  legal 
consequences  in  her  mind,  but  of  which  he  was  the  author;  and  is  therefore 
hiB  act,  rather  than  that  of  the  mother. 

Judgment  reversed,  with  directions  to  render  a  judgment  annulling  tlio 
'  deed  of  September  27,  1881,  and  directing  a  reconveyance  to  the  appellant  of 
the  property  described  in  it,  and  for  further  proceedings  in  harmony  with 
tbis  opinion. 


Shelburn  v.  Commonwealth. 

(Qmrt  of  Appeals  of  Kentucky.    February  8,  1887.) 

XhCBXZZLSMSHT— AqKKT  FaILIVO  TO  PaY  OvER  COLLIECTIOIC. 

Qen.  St.  Ky.  e.  29,  art.  12,  {  2,  punishing  any  person  who,  being  intrusted  with 
money  or  other  property  (which  might  be  the  subject  of  larceny)  to  be  delivered  to 
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another^  embezzles  or  fraudulently  converts  it  to  his  own  use,  does  not  apply  to  the 
act  of  an  agent  in  converting  money  collected  by  him  for  his  principal.  And  there- 
fore, wliere  a  church  appoints  one  as  its  agent  to  solicit  and  collect  subscriptions 
for  repairing  the  churcn,  and  the  agent  collects  money  from  various  p^mons  which 
he  fails  to  pay  over  to  the  church,  held,  he  cannot  be  indicted,  under  the  statute, 
for  embezzlement.  The  money  could  not  be  considered  as  paid  to  one  to  be  deliv- 
ered to  another,  but  payment  to  the  agent  was  equivalent  to  payment  directly  to 
the  church. 

Appeal  from  circuit  court,  Spencer  county. 

Indictment  for  embezzlement. 

/.  G.  OffatU  for  appellant.     P.  W,  Hardin,  for  appellee. 

Bennett,  J.  The  indictment  under  which  the  appellant  was  tried  and  con- 
victed of  the  crime  of  embezzlement  charges,  in  substance,  that  the  appel- 
lant was  employed  for  and  by  the  olilcers  and  members  of  the  Ck>lored  Baptist 
Church  at  Taylorsville,  Kentucky,  for  the  purpose  of  soliciting  and  collecting 
sums  of  money,  to  be  contributed  by  divers  persons,  for  the  purpose  of  pay- 
ing for  tlift  phistering  of  the  said  church;  that  the  appellant,  as  such  solicit- 
ing and  collecting  agent  and  employe,  did  collect  sums  of  money,  aggregating 
seven  dollars,  from  various  peraons,  who  contributed  the  same  for  said  pur- 
pose, and  which  was  to  be  paid  over  by  appellant  to  the  officers  and  members 
of  said  church;  that  appellant  failed  and  refused  to  pay  over  the  money  thus 
collected  to  the  officers  and  members  of  the  church,  but  fraudulently  con- 
verted the  same  to  his  own  use. 

Section  2,  art.  12.  c.  29,  Gen.  St.,  provides,  in  substance — First,  that  if  any 
carrier,  porter,  or  other  person  to  whom  money,  or  other  property  or  thing 
which  may  be  the  subject  of  larceny,  may  be  delivered  to  be  carried  for  hire, 
shall  embezzle  or  fraudulently  convert  to  his  own  use,  or  secret  with  intent 
to  do  so,  any  such  property,  either  in  mass  or  otherwise,  before  delivery  thereof 
to  tlie  person  or  at  the  place  to  whom  the  same  was  to  be  delivered,  shall  be  con- 
fined in  the  penitentiary  not  less  than  one  nor  more  than  five  years :  or,  second, 
if  any  other  person,  who  may  be  intrusted  with  money  or  property,  or  other 
thing  which  may  be  the  subject  of  larceny,  to  be  delivered  to  another  person,  or 
at  a  particular  place  for  the  purpose  of  being  delivered  to  another  person,  shall 
embezzle  or  fraudulently  convert  to  his  own  use  such  property,  or  any  part 
of  it.  or  secret  it  with  intent  so  to  do,  before  delivery  tliereof  to  the  per- 
son to  whom  it  was  to  be  delivered,  or  at  the  place  it  was  to  be  delivered,  for 
the  purpose  of  delivery  to  another  person,  shall  be  confined  in  the  penitentiary 
not  less  than  one  nor  more  than  five  years. 

The  fii-st  part  of  the  statute  relates  to  carriers,  portei-s,  or  other  persons 
who  undertake  for  hire  to  carry  and  deliver  money,  or  other  property  or  thing 
which  may  be  the  subject  of  larceny,  from  one  person  to  another,  or  at  some 
place  to  be  delivered  to  another  person.  The  latter  part  of  the  statute  relates 
to  any  other  person  who  may  be  intrusted  with  money,  or  other  property  or 
thing  which  may  be  the  subject  of  larceny,  by  a  pereon  to  be  delivered  to  an- 
other person,  or  at  some  place  to  be  delivered  to  another  person.  The  per- 
son intrusting  the  money  or  property  to  the  other,  to  be  delivered  by  that 
person,  must  have  some  interest  in  its  delivery  as  agreed. 

This  view  of  the  statute  is  sustained  by  the  case  of  Baivlay  v.  Breckin- 
ridge, 4  Mete.  (Ky.)  378;  also  the  case  of  Com,  v.  Ball,  5  Ky.  Law  llep.  605, 
(MS.  opinion,  delivered  in  1884.) 

It  was  certainly  not  intended  by  the  framers  of  the  statute  to  make  the 
clerk,  business  manager,  or  agent,  authorized  to  collect  money  for  his  prin- 
cipal or  employer,  guilty  of  embezzlement  because  of  his  conversion  of  it  to 
his  own  use  of  money  collected  by  him  by  the  authority  of  his  principal  or 
employer. 

The  appellant,  as  is  charged  in  the  indictment,  and  as  the  proof  clearly 
shows,  was  employed  by  the  officers  and  members  of  the  church  to  solicit  and 
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collect  the  contributions  from  well-disposed  persons,  for  the  purpose  of  rais- 
ing funds  with  which  to  plaster  the  church.  As  soon  as  these  contributions 
were  collected,  they  became  the  property  of  the  officers  and  members  of  the 
church,  and  the  contributors  parteil  with  their  title  to  them  and  interest  in 
them .  The  payment  of  the  contributions  to  the  appellant  as  agent  of  the 
church  was  a,  payment  to  the  church,  and  the  church  had  no  further  claim 
upon  the  contributors.  If  the  agent  failed  to  pay  over  the  contributions,  the 
loss  fell  upon  the  church,  and  not  the  contributors.  Therefore  it  cannot  be 
said  that  appellant  was  soliciting  and  collecting  on  behalf  of  the  subscribers 
to  the  fund.  He  did  not  undertake  to  receive  the  subscriptions  from  the  sub- 
scribers, and  deliver  ttiem  to  the  officers  of  the  church  on  behalf  of  the  sub- 
scribers, but  acted  in  soliciting  and  collecting  solely  on  behalf  of  the  church, 
as  its  agent.  In  this  he  stood  precisely  in  the  same  light  as  any  private  clerk 
or  business  manager  collecting  for  his  principal  by  the  principal's  authority. 
Therefore  his  wrongful  conversion  of  the  money  collected  did  not  make  him 
liable,  under  the  statute,  for  embezzlement. 

The  case  is  reversed,  with  directions  to  grant  appellant  a  new  trial,  and 
for  further  proceedings  consistent  with  this  opinion. 


Whittakeu  v.  Lixdley. 
(Court  of  Appeals  of  Keniuchj.     February  3,  1887.) 

DOWEB— IW  MlIfBS. 

A  widow  is  entitled  to  work  mines  on  the  dower  tract,  already  opened,  and  may 
take  out  enough  coal  to  funiish  the  farm  with  fuel,  and  sell  enoiigli  besides  to  keep 
np  fences:  and,  being  denied  entrance  to  the  miue  by  the  regular  opening  on  a 
neighbor's  tract,  she  may  tnake  a  new  opening  to  the  mine  on  the  dower  tract. 

Appeal  from  circuit  court,  Mcl>ean  county. 

Appellee,  Lindley,  applied  for  an  injunction  against  appellant,  Whittaker, 
restraining  her  from  trespassing  on  his  land  by  coming  on  it  for  the  purpose 
of  gaining  entrance  to  a  coal  mine  lying  under  land  assigned  her  as  dower, 
it  appearing  the  mine  had  no  other  entrance  than  that  opening  on  appellee's 
land.  Court  granted  perpetual  injunction,  not  only  restraining  appellant 
from  entering  appellee's  land,  but  from  working  the  mine.  Whittaker  ap- 
peals. 

Chas,  Eaves,  for  appellant.    Jep.  C  Jonson,  for  appellee. 

Pryor,  C.  J.  This  case  has  been  heretofore  in  this  court,  and  the  judg- 
ment below  reversed  by  reason  of  the  dissolution  of  the  injunction.  The  ap- 
pellant in  the  present  case  wsis  assigned,  as  dower  in  the  lands  of  her  husband, 
a  tract  of  165  acres  of  land,  described  by  metes  and  bounds.  The  entire  tract 
contained  about  500  acres.  On  that  pai't  of  the  land  assigned  to  the  widow 
as  dower  is  a  valuable  coal  mine  that  had  been  worked  prior  to  the  death  of 
her  husband,  and  the  entrance  to  this  mine  is  upon  the  land  of  the  appellee. 
The  widow,  in  order  to  obtain  the  coal,  had  to  pass  over  the  adjoining  land 
of  the  appellee  to  reach  this  entrance  by  means  of  which  the  mine  was  oper- 
ated. This  she  continued  to  do,  from  time  to  time,  by  those  in  her  employ- 
ment, digging  and  selling  the  coal  for  profit,  as  well  as  for  her  own  use  as 
fuel.  At  the  former  hearing  a  reversal  was  had  for  the  reason  that,  by  the 
dissolution  of  the  injunction,  the  appellant  (the  widow)  was  permitted  to  go 
upon  the  land  of  the  appellee,  with  those  in  her  employ,  with  their  hands  and 
t4)ams,  for  the  purpose  of  mining  the  coal,  and  to  reach  the  entrance  to  this 
mine.  There  was  no  reservation  in  the  assignment  of  dower  of  any  such 
right  on  the  part  of  the  widow,  and  the  continued  and  constant  trespasses,  by 
those  in  her  service  engaged  in  digging  the  coal,  authorized  the  injunction. 
On  the  return  of  the  case,  the  injunction  has  been  made  perpetual,  and  its  ef- 
fect is  not  only  to  prevent  the  trespasses  on  the  land  in  the  possession  of  the 
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appellee,  but  tlie  widow  is  prevented  from  using  or  digging  the  coal  within 
the  dower  tract  for  her  own  use  as  fuel,  and  from  selling  so  much  as  may  be 
necessary  to  enable  her  to  keep  the  dower  land  in  repair. 

It  is  alleged,  and  not  denied,  that  there  is  no  timber  or  wood  upon  the  land 
to  enable  her  to  build  fences,  and  the  principal  value  of  the  land  is  the  coal 
beneath  the  surface.  The  fact  that  the  mine  had  already  been  opened,  and 
the  coal  taken  from  under  the  surface  of  the  dower  tract,  gave  to  the  widow 
the  right  to  use  so  much  of  the  coal  as  was  necessary  for  fuel,  and  to  sell  so 
much  as  might  be  required  to  keep  the  dower  tract  in  repair,  when  not  injur- 
ing the  inheritanc3.  All  the  widow  iisks  is  to  be  allowed  to  operate  the  mine 
for  this  purpose,  and  no  other.  While  the  widow  may  not  be  entitled  to 
dower  in  mines  that  have  not  been  opened, — a  question  we  do  not  decide, — 
it  is  well  settle.!  that,  as  to  mines  that  have  been  opened,  she  is  entitled  to 
dower.  In  this  case  the  mine  was  not  valued  as  a  coal  mine  in  allotting 
dower,  or  in  the  division,  but  the  widow  given  the  land  under  which  was 
operated  the  coal  mine  witii  the  entrance  on  the  land  of  the  appellee.  It 
seems  to  us,  under  such  circumstances,  although  she  will  not  be  allowed  to 
go  upon  the  land  of  the  appellee  to  reach  the  entrance,  that  she  may  operate 
the  mine  by  making  an  entrance  on  the  dower  tract,  and  take  therefrom  so 
much  of  the  coal  as  may  be  necessary  for  the  use  of  the  farm  as  fuel,  and 
sell  so  much  as  may  be  required  to  keep  up  the  fencing  on  the  dower  tract. 
Mines  held  in  fee  are  liable  to  dower.  Bainb.  Mines.  A  tenant  for  life  will 
be  entitled  to  take  minerals  on  the  land,  for  purposes  of  husbandry  and  re- 
pairs.   Id.  Q.  8,  §  2. 

While  the  entrance  is  not  upon  the  land  of  the  life-tenant,  the  mine  is  un- 
derneath its  surface,  and  the  coal  extracted  therefrom;  and,  the  owner  of  the 
land  adjoining  denying  to  tlie  widow  the  right  of  entry  on  his  land  to  reach 
the  coal,  it  is  but  equitable  that  she  should  be  allowed  to  make  the  entrance 
on  her  own  land,  or  that  of  which  she  is  possessed.  Kier  v.  Peterson^  41  Pa. 
St.  361,  and  cases  cited,  note;  Bainb.  Mines,  50. 

The  judgment  is  therefore  reversed,  with  directions  to  perpetuate  the  in- 
junction in  so  far  as  the  appellant  claims  the  right  to  go  upon  the  land  of  the 
appellee  for  the  purpose  of  obtaining  coal.  The  judgment  of  $40,  the  value  of 
the  coal  taken,  is  also  reversed,  as  the  appellant  was  entitled  to  it.  The 
judgment  below  will  be  at  the  cost  of  the  appellant. 


Louisville  &  N.  B.  Co.  c.  Simmon. 
{Oowri  of  Appeals  qf  Kentucky,     February  a,  1887.) 

1.  RAILBOAm^LlABILITT  OT  OWNKB  Or  8tOOK  KiLLKI>— WREOXntO  OF  TaAiv. 

Where  stock  trespassing  on  a  railroad  track  are  killed  by  a  passing  train,  which 
is  also  wrecked,  the  railroad  company  cannot  recover  of  the  owner  of  the  stock 
damages  sustained  bv  the  wrecking  of  the  train,  as  a  ooanter-claim,  In  an  action  by 
the  owner  of  the  stock  to  recover  damages. 

2.  Sams— Stock  Brbakiho  Down  Fkkob. 

Gen.  St.  Ky.  e.  57,  {  4,  making  railroads  liable  for  stock  killed  by  negligence  of 
passing  trains,  heldf  if  stock  are  killed  by  such  negligence,  it  is  immaterial  that  the 
railroad  track  was  inclosed  by  a  lawful  fence,  which  the  stook  broke  through ;  the 
railroad  is  liable. 

3.  Animals— TaiEBPASSiira  on  Inclosbd  Obound. 

Qen.  St.  Ky.  c.  65,  art,  1,  ^  2,  providing  that,  if  cattle  trespass  on  grounds  inclosed 
by  a  tawftdfence^  the  owner  of  the  cattle  shall  be  liable  for  aaniages  done  by  them, 
hdd  it  is  immaterial  that  the  owner  of  the  stock  did  not  keep  them  in  a  fenced  in- 
closure;  the  question  on  which  his  liability  depends  is  whetner  the  land  on  which 
the  trespass  was  committed  was  fenced. 

Appeal  from  circuit  court,  Bullitt  county. 

W.  M,  Thompson  and  Wm.  Lindsay,  for  appellant.    Richards  d*  Hines^ 
for  appellee. 
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Pryor,  C.  J.  The  appellee  instituted  this  hetion  in  the  court  below,  against 
the  railroad  company,  for  negligently  killing  two  mules  that  belonged  to  him, 
that  were  run  over  by  a  freight  train  in  charge  of  its  employes.  The  appel- 
lant filed  its  answer,  making  the  third  paragraph  a  counter-claim  against  the 
appellee,  asking  indemnity  for  damages  sustained  by  reason  of  the  appellee 
suffering  his  mules  to  stray  on  its  track;  alleging  negligence  in  tids  regard; 
and  that  the  train  was  wrecked  thereby,  causing  great  damage  to  the  company, 
and  for  which  they  asked  a  judgment.  The  negligence  of  appellee  consisted 
in  not  having  a  good  and  lawful  fence,  such  as  would  keep  the  mules  within 
his  own  Inclosure.  A  demurrer  was  sustained  to  this  counter-claim,  and 
henc%this  appeal. 

The  rule  of  the  common  law  is  asked  to  be  enforced  in  this  case,  and  the 
owner  made  liable  for  the  trespass  of  his  stock  caused  by  his  failure  to  keep 
them  on  his  own  land,  or  using  reasonable  precaution  for  that  purpose.  At 
the  common  law  the  mere  fact  tliat  the  stock  of  the  owner  trespassed  on  the 
land  of  his  neighbor  did  not  authorize  the  latter  to  kill  and  destroy  the  stock. 
He  might  sue  for  the  unlawful  entry,  and  the  destruction  of  his  crops  and 
grass,  but  had  no  right  to  run  over  and  kill  the  stock  with  his  veliicles  and 
horses  for  the  reason  that  they  had  broken  his  close.  If,  in  doing  so,  he  in- 
jured his  vehicle,  or  destroyed  that  which  he  used  in  taking  the  life  of  the 
animals,  such  an  injury  would  not,  at  the  common  law,  have  been  estimated 
as  a  part  of  the  damages  sustained  by  the  trespass  on  his  premises.  In  this 
case,  under  instructions  that  were  unobjectionable,  the  jury,  by  their  verdict, 
have  said  that  the  mules  weve  destroyed  by  the  negligence  of  the  appellant,  or 
those  in  its  employ,  and  that  negligence  not  only  caused  the  loss  of  the  mules 
to  the  plaintiff,  but  wrecked  the  train  of  the  defendant,  for  which  it  is  now 
asking  damages  of  the  plaintiff.  It  could  not,  under  such  circumstances,  have 
recovered  at  common  law,  and  therefore  the  counter-claim,  if  a  good  defense, 
could  not  have  availed  in  this  case. 

The  demurrer,  however,  was  properly  sustained.  The  railroad  track  is  the 
private  property  of  the  company,  and  no  one  has  the  right  to  use  it  as  a  pri- 
vate pasaway,  or  as  pasture  for  stock;  yet  where  stock  stray  upon  it,  even 
from  the  uninclosed  lands  of  the  owner,  there  is  no  remedy  for  the  trespass 
unless  the  road  of  the  company  is  within  a  lawful  inclosure.  There  has  been 
no  intentional  wrong  shown  on  the  part  of  the  plaintiff  in  this  case.  He  did 
not  place  his  mules  on  the  track  of  appellant  that  they  might  wreck  the  train, 
or  prevent  its  passage.  The  animals  had  escaped  from  his  premises,  and  were 
found  on  the  track  of  the  road ;  and  whether  their  leaving  the  premises  of 
the  owner  was  or  not  by  reason  of  insecure  fencing  is  an  immaterial  inquiry. 
The  right  of  recovery  by  the  owner  of  land  for  the  trespass  upon  it  by  the 
stock  of  others  is  made  to  depend  upon  the  question  as  to  whether  or  not  the 
owner  of  the  land  had  it  inclosed  by  a  lawful  fence.  If  he  had  a  lawful 
fence,  the  right  of  recovery  exists,  and  for  every  subsequent  breach  double 
damages  may  be  recovere«l .  Qen .  St .  c.  55,  art.  1 ,  §  2.  By  article  4  of  the  same 
chapter  the  right  is  raodifleti  to  this  extent.  If  the  owner  of  the  stock  have  a 
lawful  fence,  and  his  stock  break  through  it,  and  trespass  on  the  premises  of 
another  not  inclosed  by  a  lawful  fence,  the  owner  is  not  liable  for  the  first 
trespass,  but  is  liable  for  the  dnmages  by  reason  of  all  subsequent  trespasses. 
This  section  or  article  was  framed  doubtless  on  the  idea  that,  in  breaking  the 
lawful  fence  of  the  owner  of  the  stock,  the  latter  was  then  notified  of  the 
vicious  propensities  of  the  animals,  and  that  they  could  not  be  kept  in  even 
a  lawful  inclosure;  and,  a  lawful  fence  affording  no  protection  to  the  crops  of 
your  neighbors,  you  must  keep  your  stock  at  home,  or  be  made  liable  for  every 
trespass  but  the  first.  Here  the  railroad  company  had  no  inclosure  to  prevent 
the  trespass  of  ^nimals  upon  it,  and  both  the  company  and  the  appellee  are 
claiming  the  possession  and  use  of  land  around  which  there  is  no  inclosure. 
Neither  can  maintain  trespass  by  reason  of  the  mere  entry  of  stock  upon 
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«uch  a  posflpssion.  The  right  of  recovery  is  denied  by  the  statute,  and  the 
counter-claim  was  not  a  defense  to  the  Hction;  nor  would  the  fact  of  the  com- 
pany having  its  road  inclosed  liave  protected  it  from  answering  in  damages 
for  the  injury  to  the  stock,  if  caused  by  the  negligence  of  the  company.  The 
statute  makes  the  killing  of  stock  under  such  circumstances  prima  facie  evi- 
dence of  negligence,  and  the  burden  is  on  the  company  of  showing  that  the 
killing  was  the  result  of  an  accident  that  could  not  have  been  avoided,  under 
the  circumstances,  by  the  exercise  of  ordinary  care  and  diligence.  G«n.  St. 
«.  57,  §  4. 

The  judgment  below  is  affirmed.  , 


First  Nat.  Bank  of  Cincinnati  v.  Thomas. 
{Oourl  of  Appeals  of  Ke^itucky,    February  3,  1887.) 

1.  Statute  of  Limitations— Debt  being  Babbed,  Mobtgage  is  Bakbed  Also. 

The  mortgage  is  a  mere  incident  to  thedebt,  or  security  for  its  payment;  so  that, 
when  the  right  of  recovery  as  to  the  debt  itself  is  barrcil  by  limitation,  the  mort- 
gage to  secure  it  is  barred  also.* 

2.  Same — Action  between  Non-Residents  on  Claim  Accbuiko  in  Akotheb  State, 

Where  an  action  is  brought  in  Kentucky,  and  both  parties  are  non-residents,  the 
statute  of  limitations  of  this  state  applies,  and  the  burden  of  proof  is  on  the  party 
relying  on  Qen.  St.  c.  71,  art.  4,  §  19,  (providing  that  where  a  cause  of  action  arises 
in  another  state  between  residents  of  such  state,  and  by  the  laws  of  that  state  an 
action  cannot  be  maintained  thereon,  no  action  can  be  maintained  in  tliis  state,)  of 
showing  that  the  cause  of  action  accrued  in  another  state  between  citizens  of  tliat 
state,  and  the  statute  there  was  no  obstacle  to  recovery.' 

Appeal  from  circuit  court,  Logan  county. 

liobt.  Rodes  and  Thos.  B,  Blakey,  for  appellant.  Browder  &  Edwards^  for 
appellee. 

Pryob,  C.  J.  On  the  twentieth  of  December,  1876,  the  appellee  executed 
to  the  appellant  a  mortgage  to  secure  it  in  the  payment  of  three  bills  of  ex- 
change, aggregating  in  amount  over  89,000.  The  bills  were  all  dated  prior 
to  the  mortgage.  The  appellee,  being  the  drawer  of  each  bill,  brought  his 
action  in  equity,  alleging  that  the  bills  had  been  discharged  or  satisHed,  and 
disking  that  the  incumbrance  be  removed.  The  appellant  filed  an  answer  de-  • 
nying  that  the  bills  had  been  paid  by  the  drawees,  Burbank  and  Nash,  and 
asked  a  foreclosure  of  the  mortgage,  to  which  a  reply  was  filed  by  the  appellee, 
{the  drawer,)  in  which  was  pleaded  the  statute  of  limitation  of  five  years. 

"An  action  upon  a  bill  of  exchange  shall  be  commenced  within  five  years 
next  after  the  cause  of  action  accrued."    Gen.  St.  c.  71,  art.  3,  §  2. 

Five  years  had  elapsed  from  tlie  maturity  of  each  bill  before  any  action  was 
instituted,  and  we  see  no  reason  why  the  statute  is  not  a  bar  to  the  right  to 
coerce  payment.  The  mortgage  was  a  raei*e  incident  to  the  debt,  and  given 
to  secure  its  payment;  and,  when  the  right  of  recovery  as  to  the  debt  itself 
is  gone,  the  lien  to  secure  it  necessarily  goes  with  it.  The  stipulations  of  the 
mortgage  are  not  independent  covenants  upon  which  a  recovery  can  be  liad 
regardless  of  the  debt,  to  secure  the  payment  of  which  the  mortgage  wjis  given. 
The  liability  of  appellee  is  on  the  original  paper  fts  the  drawer;  and,  wlien  that 
liability  ceases,  the  covenants  in  the  mortgage,  having  created  no  new  right 
except  the  lien,  cannot  be  looked  to  as  extending  the  liability  from  five  to  fifteen 
years.  Prewitt  v.Wortham,  79  Ky.  287;  Vandiver  v.  Hodge,  4  Bush,  539; 
Yeates  v.  Weeden,  6  Bush,  438. 

It  is  claimed  that  botli  of  these  parties  are  residents  of  the  state  of  Ohio, 
and  that  the  cause  of  action  accrued  in  that  state,  and  therefore  the  statute  of 
that  state  must  prevail.    Whether  Thomas  is  or  not  a  resident  of  Ohio  does 

>  See  note  at  end  of  case,  part  1.  'See  note  at  end  of  case,  part  2. 
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not  appear;  and  if  he  is,  this  action  having  been  brought  in  Kentucky  to  en- 
force the  lien,  the  statute  of  limitation  of  this  state  is  well  pleaded;  and  to 
avoid  its  effect  the  burden  was  on  the  appellant  of  showing  that  the  cause  of 
action  accrued  in  Ohio,  between  these  parties  who  are  citizens  of  that  state^ 
and  that  the  law  of  limitation  in  that  state  was  no  obstacle  to  the  recovery. 
Lahatt  v.  amith,  7  Ky.  Law  Rep.  631. 
The  judgment  below  must  be  affirmed. 

NOTE. 

1.  Statute  of  Limitations.  A  Mortoaob  is  a  mere  incident  U>  the  debt.  Teal  v. 
Walker,  4  Sup.  Ci.  Kep.  420,  5  Fed.  Rep.  420;  Alien  v.  O'Donald,  28  Fed.  Rep.  346, 
Id.  17. 

In  KciUuckyiheve  is  oostatute  of  limitations  as  to  liens.  If  theclaim  becomes  barred; 
the  lien  dies  with  it,  County  of  McOracken  v.  Mercantile  Trust  Co.,  1  S.  W.  Rep.  585. 
In  Arkanisas  the  same  rule  is  applied  to  equitable  liens,  Millington  v.  Hill,  1  S.  W.  Kep. 
547 1  Disniukes  v.  Halpeni,  Id.  654 ;  ^ut  the  right  to  foreclose  a  mortgage  is  not  barred' 
until  after  adverse  possession  by  the  mortgagor  or  his  grantees  for  the  period  within 
which  actions  for  the  recovery  of  real  property  may  be  brought,  Smith  v.  Woolfolk,  5 
Sup.Ct.  Rep.  n77;  nor  is  it  in  Miuouri,  Lewis  v.  Schwenn,  2  S.  W.  Rep.  391. 

In  Arkansns  such  possession  is  not  adverse  until  some  act  is  done  or  claim  made  no- 
toriously adverse  to  the  rights  of  the  mortgagee.  Smith  v.  Woolfolk,  6  Sui).  Ct.  Rep. 
1177.  In  Missouri  it  is  not  adverseso  long  as  payments  of  principal  or  interest  are  made. 
or  the  relation  of  mortgagor  and  mortgagee  is  recognized  by  both  parties.  Lewis  v. 
Schwenn,  2  S.  W.  Rep.  391. 

As  to  the  effect  of  the  statute  of  limitations  in  other  states,  see  I^ewis  v.  Schwenn,  2- 
8.  W.  Rep.  note,  393. 

2.  Cause  of  Action  Accruing  in  Another  State.  Where  a  cause  of  action  arising 
in  another  state  or  country  is  completelv  barred  by  its  laws  at  the  time  of  the  debtor's 
arrival  in  Illinois^  it  cannot  be  enforce*!  in  that  state,  Osgood  v.  Artt,  10  Fed.  Rep.  365; 
nor  in  Indiana,  Wood  v.  Bissell,  9  N.  E.  Rep.  426;  in  Iowa,  Goodnow  v.  Stryker,  14  N. 
W.  Rep.  345 ;  Ross  v.  Rees,  7  N.  W.  Rep.  dll.  In  Kentucky  it  was  held  that  th«  lex  fori 
governs.    Farmers'  &  Traders'  Nat.  Bank  v.  Lovell,  1  S.  W.  Rep.  426* 
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SABfE  V,  Newcomb  and  others^ 

(Court  of  Appeals  of  KeiUucky.    February  5,  1887.) 

Municipal  Cobporations — Subscriptions  to  Stock — Ultra  Virbb — CREDrroR's  Right 
TO  Enporce  Subscription. 

The  Kentucky  act  of  1865  incorporating  Kentucky  River  Navigation  Company, 
(2  Acta  1H65,  p.  97,  §  2,)  providing  that  the  business  of  the  company  shall  be  the  im- 
provement or  the  navigation  of  the  river  by  building  additional  locks  and  dams^  a 
county  subscribed  to  stock,  being  interested  in  securing  such  additional  improve- 
ments; but  the  work  of  making  the  new  locks  and  dams  was  soon  abandoned, 
and  the  company  undertook  to  maintain  and  repair  the  old  ones,  which  were  not 
in  any  way  beneficial  to  the  county.  Held,  the  subscription  oould  not  be  enforced, 
either  by  the  corporation  or  by  creditors,  (the  corporation  being  insolvent,)  one 
of  whose  debts  had  been  contracted  for  repairing  the  old  locks,  and  both  debts  after 
the  abandonment  of  the  original  purpose  of  building  new  locks* 

Appeal  from  Louisville  law  and  equity  court. 

Wm.  Lindsay  and  James  S.  Ray,  for  appellant.  Brown^  Humphrey  <t- 
Davie  and  Goodloe  «&  Roberts,  for  appellee. 

PRYOR,  C.  J.  The  county  of  Jessamine  is  contesting  the  validity  of  a  sub- 
scription alleged  to  have  been  made  by  that  county  to  a  corporation  known  as 
the  "Kentucky  River  Navigation  Company,"  and  also  its  liability,  on  otlier 
grounds,  for  the  payment  of  the  judgments  below  against  the  navigation 
coinpany, — the  one  in  favor  of  Swigert's  administrator,  and  the  other  in  favor 
of  Newcomb,  Buchanan  &  Co.,  amounting  in  the  aggregate  to  016,000,  ex- 
clusive of  interest  and  costs. 

The  appellees,  Swigert's  administrator  and  Newcomb,  Buchanan  &  Co.,. 
having  claims  against  the  Kentucky  River  Navigation  Company,  reduced 
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these  claims  to  Judgments,  and  on  a  return  of  nulla  bona  Swigert's  adminis- 
trator filed  a  petition  in  the  nature  of  a  bill  of  discovery  in  the  Louisville  law 
and  equity  court  against  the  company  and  Jassamine  county;  and  by  an 
amended  petition  set  forth  the  subscription  made  by  the  county,  and  presented, 
if  the  facts  alleged  are  true,  a  cause  of  action  by  the  company  against  the 
county  for  the  stock  subscription  to  the  corporation,  and  which  they  allege 
was  unpaid. 

Newcomb,  Buchanan  &  Co.  instituted  actions  against  the  company  on  notes 
of  the  company  assigned  to  them  by  one  Harper,  and  obtained  an  attachment 
on  the  ground  of  a  want  of  property  sufficient  to  pay  their  debt,  and  that  the 
same  would  be  endangered  by  delay  in  its  collection  before  judgment.  The 
answer  of  th&  county  of  Jessamine  not  being  satisfactory  to  the  plaintiffs, 
they  amended  their  petition,  as  in  the  Case  ofStoigerVs  Administrator,  set- 
ting forth  a  cause  of  action  by  the  corporation  against  the  county  by  reason 
of  its  subscription  and  the  non-pay n^ent  of  \t&  stock.  Jessamine  county  was 
required  to  make  defense,  and  did  so  by  denying  its  liability.  Whether,  after 
failing  to  disclose  any  indebtedness  as  garnishee,  the  county  could  have  been 
proceeded  against  in  the  Louisville  law  and  equity  court  by  the  service  in 
Jessamine  county,  in  a  regular  form  of  action  for  the  recovery  of  the  stock, 
is  a  question  not  made  by  the  record. 

There  was  no  demuiTer  to  the  jurisdiction,  but  an  answer  filed;  the  court 
having  first  overruled  a  general  demurrer  that  questioned  alone  the  sufficiency 
of  the  petition.  The  petition  was  good,  and  the  demurrer  properly  over- 
ruled. If  Jessamine  county  was  liable  to  pay  Ihese  debts  out  of  the  stock 
subscribed,  then  the  Judgment  was  proper. 

A  creditors'  bill  to  settle  the  affairs  of  the  corporation,  it  being  insolvent, 
might  have  been  maintained;  but  the  creditors  in  the  present  actions  were 
only  interested  in  making  their  money  out  of  the  corporation;  and  if  the 
company  was  insolvent,  or  there  existed  other  creditors  of  or  debtors  to  the 
corporation,  the  defendants  should  have  asked  for  a  settlement,  and  an  equita- 
ble distribution  of  the  assets.  As  said  by  the  supreme  court  in  the  case  of 
Hatch  V.  Dana,  101  U.  S.  205:  ''The  bill  was  not  a  bill  asking  to  wind  up  the 
company.  It  simply  sought  payment  of  a  debt  out  of  the  unpaid  stock  sub- 
scription."   See,  also,  Ogilxiie  v.  Knox  Ins.  Co,,  22  How.  380. 

AH  the  appellees  are  after  in  this  case  is  the  payment  of  their  debts,  and 
nothing  more.  As  there  is  no  attempt  to  wind  up  the  company,  or  by  the 
stockholders  to  require  a  general  settlement  of  the  accounts  of  the  corpora- 
tion, the  only  inquiry  is  as  to  the  liability  of  the  stockholder  to  this  corpora- 
tion, or  to  its  creditors,  for  the  payment  of  these  debts. 

There  was  originally  a  large  subscription  of  stock  to  the  Kentucky  Kiver 
Navigation  Company,  that  was  nearly  all  declared  invalid,  leaving  as  stock- 
holdei-s  of  the  company  Jessamine  county,  if  it  is  to  be  regarded  as  a  stock- 
holder, and  the  firm  of  Bisset  &  McMahon.  These  two  subscriptions,  with 
some  small  sums  by  individuals,  constituted  the  stock  for  the  construction  of 
locks  and  dams  on  the  Kentucky  river,  that  required,  if  the  enterprise  had 
been  successfully  carried  out,  a  large  expenditure  of  money.  The  business  of 
the  company  was  "the  improvement  of  the  navigation  of  the  Kentucky  river 
and  its  tributaries,  by  building  locks  and  dams."  Section  2  of  company's 
charter,  (page  97,  2  Acts  1865.) 

The  county  of  Jessamine,  as  the  appellees  contend,  had  subscribed  $100,- 
000,  and  Hisset  &  McMahon  $100,000.  Other  counties  had  subscribed  about 
$800,000,  and  those  subscriptions  were  never  collected,  but  held  to  be  invalid. 
The  company  had  commenced  work  upon  one  or  more  additional  locks,  but 
abandoned  the  enterprise  by  reason  of  the  release  of  the  several  counties  from 
their  attempted  subscriptions,  and  in  the  fall  of  1870  was  hopelessly  insolvent, 
and  never  after  that  time,  so  far  as  appears  from  this  record,  attempted  to 
cany  out  the  object  of  the  corporation .    The  act  of  i  ncorporation  was  obtained 
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iD  liarcb,  1865,  and  the  enterprise  abandoned  in  the  year  1870.  The  m(niey, 
or  the  most  of  it,  that  had  been  expended  in  the  improvement  of  the  river  by 
the  work  upon  the  new  locks  Kos.  6  and  7  had  come  or  was  collected  from  the 
county  of  Jessamine.  After  the  abandonment  of  the  work,  and  the  utter  in- 
ability of  the  corporation  to  proceed  with  the  improvement,  the  organization 
of  the  company  was  kept  up,  and  the  old  locks  and  dams  taken  possession  of 
by  the  company  under  a  lease  from  the  state  made  in  the  year  1869.  The 
county  of  Jessamine  took  no  part  in  the  organization  after  the  fall  of  1870, 
and  in  fact  claimed  to  be  released  from  all  obligation  to  pay  after  the  attempt 
to  collect  stock  by  the  company  from  the  other  counties  had  been  successfully 
resisted.  The  claims  of  these  appellees  originated  long  after  the  year  1870, 
and  the  notes  of  the  appellees  Newcomb,  Buchanan  A  Co.  were  executed  for 
work  and  labor  done  on  the  old  locks  and  dams  in  the  year  1876 ;  and  the  judg- 
ment in  favor  of  Swigei-t's  administrator  bears  interest  from  the  year  1877, 
and  the  presumption  is  that  it  was  not  for  money  expended  in  the  atlempt  to 
make  the  new  locks  in  and  prior  to  the  year  1870. 

The  question,  then,  arises  as  to  the  inducement  for  the  county  of  Jessa- 
mine to  make  the  subscription,  and  the  terms  upon  which  that  subscription 
was  made.  If  the  business  of  the  corporation  was  to  improve  the  navigation 
of  the  Kentucky  river,  and  to  keep  in  repair  the  old  locks  and  dams,  as  well 
as  to  extend  slack-water  navigation,  with  the  right  to  expend  these  county 
aubscriptions  for  any  character  of  improvement  as  in  their  descretion  seemed 
best  and  necessary  to  accomplish  the  object  in  view,  then,  with  a  valid  sub- 
scription, there  is  no  reason  why  the  stockholders  should  not  be  responsible  for 
these  debts. 

It  is  apparent  from  the  testimony  that  no  benefits  could  result  to  the  county 
of  Jessamine  by  expending  its  money  in  repairing  the  old  locks  and  dams; 
and  that  the  inducement  for  the  subscription  was  the  construction  of  addi- 
tional locks  and  dams  is  plain,  because,  without  additional  locks,  the  county 
09uld  derive  no  greater  advantages  than  it  already  had  in  the  way  of  naviga- 
tion. The  inducement,  however,  is  not  the  contract;  aud,  if  there  is  no  lim- 
itation as  to  the  power  of  the  directors  to  appropriate  the  money  arising  from 
the  subscription  in  making  these  improvements,  then  the  money  should  be 
paid.  The  powers  of  a  corporation  are  derived  solely  from  the  legislative 
grant,  and  the  exercise  of  the  powers  must  be  confined  to  those  conferred  by 
the  charter. 

It  is  certain  that  after  the  abandonment  of  the  construction  of  the  locks 
and  dams,  and  the  insolvency  of  the  corporation,  the  corporation  could  not 
have  coerced  payment  from  the  county  of  Jessamine  for  any  part  of  the  sub- 
scription except  for  the  purpose  of  paying  debts  previously  contract<ed  in  the 
execution  of  the  enterprise.  The  company  could  not  have  used  or  applied  the 
money  thus  subscribed  to  repairing  the  old  locks,  or  in  removing  obstructions 
from  the  river,  because  that  was  not  the  business  of  the  company.  For  what 
purpose,  then,  was  the  subscription  made,  and  in  what  manner  was  the  com- 
pany, when  the  subscription  was  made,  compelled  to  apply  it?  When  the 
company  was  organized,  the  county  courts  of  the  counties  bordering  on  the 
river  were  authorized  to  subscribe  stock  in  the  company,  and  the  object  to  be 
accomplished  tocur  the  building  qf  new  locks  and  datrM,  Such  was  the  con- 
tract between  the  corporation  and  the  stockholders  by  the  express  provision 
of  its  charter. 

By  the  second  section  of  the  act  it  is  provided:  "The  business  of  said  com- 
pany shall  be  the  improvement  of  the  navigation  of  the  Kentucky  river,  and 
its  tributaries,  by  building  additional  locks  and  dams."  By  the  sixth  section 
of  the  act  it  is  provided  that,  as  soon  as  the  company  shall  have  completed 
two  locks  and  dams,  it  had  the  right  to  lease  the  locks  and  dams  already  built 
for  the  period  of  50  years  at  a  stipulated  rent,  to  be  payable  semi-annually. 

This  sixth  section  of  the  company's  charter  was  never  made  effectual,  be- 
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cause  there  were  no  additional  locks  built,  and  there  was  no  power  in  the  cor- 
poration to  apply  the  moneys  collected  from  these  counties  to  the  ordinary  im- 
provement of  the  river.  The  company  might  as  well  have  used  the  means 
thus  collected  in  removing  snags  from  the  bed  of  the  river,  from  its  source  to 
its  mouth,  as  to  have  used  it  in  making  more  secure  the  old  locks  and  dams, 
the  property  of  the  state,  to  the  entire  disregard  of  the  agreement  by  which 
tliis  stock  subscription  was  made.  If  such  had  been  the  letter  of  the  grant, 
or  its  true  spirit  and  meaning,  conferring  upon  the  corporation  the  right  to 
abandon  the  building  of  additional  locks  and  dams,  and  apply  the  subscriptions 
made  by  these  counties  to  the  general  improvement  of  the  river,  is  it  not  evi- 
dent that  no  subscriptions  would  have  been  made?  Here  such  a  power  is  not 
only  absent  from  the  charter,  but,  after  the  company  becomes  insolvent,  and 
after  the  money  of  Jessamine  county  has  been  expended  in  the  effort  to  build 
additional  locks,  that  were  abandoned,  and  the  works  utterly  valueless,  other 
indebtedness  seems  to  have  been  created  for  other  purp<Sses  than  those  contem- 
plated by  the  charter,  and  for  the  payment  of  which  the  subscription  was  not 
made. 

"In  this  country,  all  corporations,  whether  public  or  private,  derive  theii 
powers  from  legislative  grant,  and  can  do  no  act  for  which  authority  is  not 
expressly  given,  or  may  not  be  reasonably  inferred."    1  Dill.  Corp.  117. 

The  authority  to  a  corporation  is  delegated,  and  must  be  strictly  pursued; 
and  while  the  existence  of  certain  powers  may  be  implied,  so  that  the  exer- 
cise of  an  express  power  may  be  made  effectual,  we  see  no  reason  and  find 
no  authority  for  permitting  the  corporation  to  collect  the  money  of  its  stock- 
holders, and  misapply  it,  in  violation  of  the  corporate  agreement,  although 
the  creditor  of  the  corporation  may  have  believed,  at  the  time  the  services 
were  performed,  that  the  stock  subscription  was  liable.  It  cannot  be  main- 
tained that  the  corporation,  under  the  terms  of  such  a  subscription  as  was 
made  by  the  county  of  Jessamine,  could  say  to  the  county  that  it  had  the 
right  to  abandon  the  works  on  the  new  locks,  and  appropriate  the  money  fop 
other  purposes,  and  therefore  the  company  will  coerce  payment.  Such,  in 
our  opinion,  would  be  a  palpable  violation  of  the  charter  agreement;  and 
when  the  creditor  comes,  and  asks  the  same  relief,  he  occupies  no  better 
position  than  the  company  does, — neither  can  recover. 

The  charter  of  the  company  should  have  been  looked  to  by  the  creditor,  and 
its  powers  as  a  corporation  ascertained.  Not  only  the  inducement  for  these 
counties  to  subscribe  could  have  been  seen  by  the  creditor,  or  those  dealing 
with  the  corporation,  but  the  agreement  as  to  the  application  of  the  stock 
subscription  was  embodied  in  the  charter.  The  money  was  subscribed,  not 
to  repair  old  locks  and  dams,  or  to  improve  the  navigation  of  the  river  in  any 
way  the  company  might  see  proper,  hut  for  ths  purpose  of  building  ad- 
ditional  locks  and  dams;  and  now  it  is  attempted  to  divert  this  fund,  from  the 
object  sought  to  be  accomplished,  to  the  payment  of  the  debts  created  long 
after  the  enterprise  had  failed,  and  to  purposes  for  which  no  subscription 
was  ever  made. 

If  the  corporation  had  no  right  to  make  such  an  appropriation,  we  cannot 
well  see  how  the  creditor,  through  the  corporation,  can  accomplish  what  the 
corporation  could  not.  A  corporation  with  general  power  to  contract  debts 
for  the  improvement  of  the  river,  with  a  subscription  that  is  not  limited 
by  the  charter  itself,  would  have  the  right  to  incur  debts  for  such  a  purpose^ 
and  the  creditor  could  compel  payment  of  the  stock  subscription  in  satisfac- 
tion of  his  claim.  Such  is  not  the  case  we  are  considering.  The  purpose  for 
which  the  subscription  was  made  is  clearly  defined  by  the  chaiter;  and  tiie 
debts  sought  to  be  collected  from  the  county  of  Jessamine,  if  paid,  would  be 
a  diversion  of  the  fund  to  a  purpose  not  contemplated  by  any  of  the  parties 
to  the  articles  of  association.  The  lease  of  the  old  locks  to  tlie  navigation 
company,  in  August,  1869,  under  a  legislative  enactment  authorizing  the 
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commissioners  of  the  sinking  fund  to  lease  them  out  to  the  highest  biddeiv 
cquld  not  affect  the  contract  between  these  stockholders,  or  their  liability  as 
to  the  corporation  or  the  creditors  of  the  corporation.  With  the  construc- 
tion of  the  two  locks  and  dams,  and  an  extension  of  slack-water  navigation, 
the  counties  bordering  on  the  river  would  have  had  an  ample  consideration 
in  the  way  of  benefits  received  for  the  subscription  made.  Tliat  consider- 
ation— the  building  of  the  two  locks — they  deemed  an  equivalent  at  least; 
and,  when  built,  they,  the  stockholders,  became  entitled,  as  a  matter  of  right, 
in  the  name  of  the  corporation,  to  the  use  and  control  of  the  locks  and  dams 
already  in  existence,  at  a  stipulated  rental,  for  the  period  of  50  years. 

The  contract  between  the  members  of  the  corporation  was  the  agreement  to 
build  additional  locks  and  dams;  and  when  we  get  two  locks  built,  we  then 
become  entitled  to  lease  the  old  locks  and  dams  from  the  state  upon  the  con- 
ditions expressed  in  the  charter.  The  corporation,  or  its  president  and  direct- 
ors, say:  ''We  have  the  right  to  lease  the  old  locks  and  dams,  and  use  your 
money  in  repairing  them,  without  building  any  additional  locks;"  and  this 
the  stockholders  maintain  is  a  misappropriation  of  their  subscriptions. 

The  company  may  have  had  the  right  to  lease  the  old  locks;  but  neither  the 
directors  of  the  company  nor  the  legislature  had  the  power  to  change  the  se- 
curity afforded  the  stockholders  for  their  investment,  by  appropriating  the 
subscription  to  other  investments  on  the  river  that  would  not  only  hazard  the 
success  of  the  enterprise,  but  leave  the  stockholder  without  any  indemnity 
whatever,  and  in  this  case  the  money,  if  collected,  expended  in  such  a  manner 
as  that  no  benefits  can  possibly  result  to  the  stockholders. 

The  charter  is  the  contract  between  the  stockholders ;  and  its  terms  cannot 
be  varied  by  either  a  majority  of  the  stockholders  or  the  directors,  "nor  can 
the  majority  dispose  of  any  part  of  the  corporate  funds  except  in  pursuance  of 
the  original  agreement  of  the  stockholders."  Mor.  Corp.  22.  "The  powers 
conferred  upon  the  directors  of  a  corporation,  however  wide  and  absolute  they 
may  appear  in  terms,  must  be  construed  as  subject  to  the  implied  conditions 
that  they  shall  be  exercised  solely  in  pursuance  of  the  company's  charter  pur- 
poses."   Id.  242. 

The  company  is  not  in  the  possession  of  the  funds  sought  to  be  applied  to 
the  discharge  of  these  debts,  but  is  seeking  to  have  them  paid  over  by  the 
stockholders,  because  of  the  general  power  of  the  corporation  to  expend  money 
in  constructing  and  in  keeping  in  repair  these  internal  improvements.  The 
right  would  clearly  exist  but  for  the  right  of  the  stockholder  to  have  his  sub- 
scription applied  in  the  manner  agreed  on  when  this  voluntary  association 
was  formed,  and  the  evidence  of  the  agreement  is  the  charter  itself.  It  was 
not  necessary  that  this  condition  should  have  been  annexed  to  the  subscription 
when  made  by  the  county  court,  for  the  reason  that  the  terms  and  object  of 
the  subscription,  when  not  otherwise  expressed,  were  to  be  found  in  the  char- 
ter, and  that  was  to  build  additional  locks  and  dams  with  the  money  sub- 
scribed; and,  when  attempting  to  use  the  fund  for  other  purposes,  the  aid  of 
the  chancellor  can  be  invoked  for  the  protection  of  the  stockholder. 

This  construction  of  the  charter  must  have  been  that  given  it  by  the  presi- 
dent and  directors  of  the  corporation.  They  made  no  effort  to  collect  this 
fund  from  the  county  of  Jessamine,  although  the  subscription  had  been  made 
some  12  or  14  years  before  these  suits  were  instituted,  and  then  the  actions 
were  instituted  by  creditors  of  the  corporation.  Nor  could  the  creditors  who 
became  such  after  the  failure  of  the  company,  with  the  stockholders  or  the 
most  of  them  released,  and  the  company  unable  to  even  improve  or  repair  the 
old  ]ocks»  have  looked  to  the  fund  subscribed  by  the  county  of  Jessamine  as 
the  means  of  reimbursing  them  for  services  rendered  or  money  loaned.  It 
Ss  scarcely  reasonable  to  suppose  that  this  fund  was  still  being  relied  on  for 
the  success  of  the  original  undertaking,  or,  if  not,  was  being  looked  to  by  the 
pr^ident  and  directors  and  the  creditors  as  the  means  of  paying  them  for  labor 
v.Ss.w.no.l — 2 
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and  expenditures,  from  which  no  possible  benefits  could  result  to  this  county. 
There  is  nothing  in  this  case  showing,  or  conducing  to  show,  that  the  consid- 
eration of  either  claim  was  for  labor  or  material  or  money  used  by  the  corpo- 
ration in  the  attempt  to  execute  in  good  faith  the  agreement  between  tlie 
stockholders  in  building  additional  locks  and  dams;  but,  on  the  contrary,  it 
is  evident  that  neither  claim  is  based  on  any  such  consideration. 

It  is  unnecessary  to  determine  the  validity  of  the  subscription  by  the  county. 
The  orders  on  its  records,  connected  with  the  levy  of  the  tax,  and  the  payment 
in  fact  of  part  of  the  money,  would  indicate  that  the  act  of  the  court  in  making 
those  orders  was  regarded  as  the  subscription;  and  with  the  money  expended 
in  the  manner  required  by  the  charter  we  would  be  inclined  to  adjudge  that 
the  stockholder,  and  not  the  creditor,  of  the  company  must  suffer  the  loss. 

The  judgment  of  the  lower  court  is  reversed,  and  the  cause  remanded,  with 
directions  to  dismiss  each  petition  as  against  the  county  of  Jessamine.  The 
two  cases  have  been  considered  togettier,  and  this  opinion  applies  to  each. 


Shinb,  Presiding  Judge,  etc.,  v.  Ksntugkt  Gent.  B.  Go. 
(Omiri  qf  Appeals  qf  Kenit^cky.    February  10, 1887.) 

1.  MaKDAICUB— IVFBBIOB  JUDIOIAL  TRIBUNAL. 

A  railroad  applied  to  the  county  court  i .  .     . 

under  1  Acts  Ky.  1881,  p.  83,  authorizing  such  proceedhigs  where  the  property 


A  railroad  applied  to  the  county  court  for  the  condeinnation  of  certain  property, 

ider  1  Acts  Ky.  1881,  p.  83,  authorizing  such  proceedhigs  where  the  property  is 

necessary  for  the  use  of  a  railroad,  and  cannot  be  obtained  by  contract  with  the 


owner,  and  directing  the  appointment  of  commissioners  to  value  the  land,  and  that 
If  exceptions  are  filed  to  tneir  re)K)rt,  that  '*  the  court  shall  forthwith  cause  a  jury 
to  beiiiipaneled  to  try  the  issues  of  fact."  The  defendant  objected  that  the  court  had 
no  iurisdictiun.  as  the  road  was  in  the  hands  of  a  receiver  ap^xjinted  by  the  federal 
court,  and  the  county  court  dismissed  the  petition  on  that  ground,  without  submit- 
ting the  case  to  the  Jury.  The  railroad  thereupon  applied  to  circuit  court  for  a  man- 
I  damus  to  conu>cl  the  county  court  to  proceed  to  impanel  a  Jury,  and  submit  the  case 
to  them.  Held,  that  the  dismissal  of^  the  petition  by  the  county  court  was  an  exer- 
cise of  its  discretionarv  power  over  the  case,  and  not  a  refusal  altogether  to  act,  and 
therefore  the  writ  could  not  issue.  The  statute  did  not  malce  it  obligatory  on  the 
county  judge  to  impanel  a  Jury  in  every  case,  and  defer  judgment  until  after  a  ver- 
dict had  been  found. 

2.  Same— CotJHTY  Court  Improperly  Disxisszko  PErmoH  withodt  Jury  Trial— Ap- 
peal. 

An  act  authorizing  condemnation  proceedings  in  the  county  court  at  the  instance 
of  a  railroad  against  the  owner  of  the  land,  and  providing  for  a  Jury  trial  and  ap- 
peal to  the  circuit  court,  held,  if  the  county  court  dismissed  the  railroad^s  petition 
without  submitting  the  issue  to  the  Jury,  the  remedy  was  by  appeal  to  the  circuit 
court,  and  not  by  mandamtu  to  compel  the  county  court  to  proceed  to  a  jury  trial. 
Mandamua  will  not  lie  where  the  party  has  any  other  adequate  remedy. 

Appeal  from  Kenton  circuit  court. 

Application  for  mandamus  by  appellee,  Kentucky  Gentral  Bailroad  Com- 
pany, against  appellant.  Shine,  judge  of  Kenton  county  court,  to  compel  him 
to  impanel  a  jury  and  try  the  issue  raised  on  the  appellee's  petition  for  the 
condemnation  of  certain  property. 

Collins  &  FerUey,  for  appellant.    Hallam  (&  Myers,  for  appellee. 

Holt,  J.  The  appellee,  the  Kentucky  Central  Railroad  Company,  filed  its 
petition  in  the  Kenton  county  court  against  one  Alonzo  Graves  under  the  law 
providing  for  the  condemnation  of  land  for  railway  purposes.  1  Acts  1881, 
p.  83.  It  provides  that  this  may  be  done  when  the  property  is  necessary  for 
such  use,  and  cannot  be  obtained  by  contract  with  the  owner;  also  tliat  com- 
missioners shall  be  appointed  to  award  to  the  owner  the  value  of  the  land  and 
damages,  if  any;  and  upon  the  filing  of  the  report  he  is  to  be  summoned  to 
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^how  cause,  if  he  have  any,  against  its  confirmation;  and«  if  exceptions  to  it 
are  filed,  "the  court  shall  forthwith  cause  a  jury  to  be  impaneled  to  try  the 
iasues  of  fact"  made  thereby. 

In  this  instance  the  petition  avers  that  the  condemnation  of  the  property  is 
necessary  for  the  extension  of  the  railroad  from  its  then  terminus  in  the  city 
of  Covington  to  the  Ohio  river,  and  that  it  had  endeavored  to  contract  with 
•Graves  for  it,  but  had  been  unable  to  do  so.  The  answer  puts  all  this  in  issue, 
save  that  no  agreement  of  purchase  has  been  made,  and  states  affirmatively 
that  the  land  could  be  obtained  by  contract  at  a  fair  price;  also  that  the  ap- 
pellee had  no  right  to  maintain  the  proceeding,  as  its  road  had,  by  a  decree  of 
the  federal  court,  been  placed  in  the  hands  of  a  receiver.  The  necessary  com- 
fnissioners'  report  was  filed,  fixing  the  value  of  the  property  and  the  result* 
ing  damages;  and,  exceptions  having  been  filed  to  it,  the  appellee  moved  the 
court  to  impanel  a  jury  to  try  the  issues  thus  formed,  while  Graves,  who  had 
filed  an  exhibit  showing  the  appointment  of  the  receiver,  moved  the  court  to 
dismiss  the  proceeding,  upon  the  ground  that  the  appellee  had  no  right  to  sue. 
The  first  motion  was  overruled,  and  the  last  one  sustained,  the  judgment 
allowing  Graves  his  costs.  This  proceeding  was  then  filed  in  the  Kenton  cir- 
•cait  court  by  the  appellee  against  the  appellant,  the  judge  of  the  Kenton  county 
court,  to  compel  him  by  mandamus  to  impanel  a  jury,  and  try  the  case  which 
he  had  dismissed. 

It  is  urged,  upon  behalf  of  the  appellee,  that  the  dismissal  was  in  effect  a 
refusal  to  proceed  further  with  the  case;  and  that,  as  is  true,  there  need  not 
be  a  direct  refusal  to  do  so  to  authorize  the  writ,  but  that  it  is  sufficient  if 
such  circumstances  appear  as  satisfy  the  court  that  such  was  the  intention. 
Various  reasons  were  presented  by  the  answer  why  the  mandamus  should  not 
issue.  We  shall  notice  but  two  of  them.  Section  477  of  the  Civil  Code  pro- 
vides: "The  writ  of  mandamus,  as  treated  of  in  this  chapter,  is  an  order  of  a 
court  of  competent  and  orginal  jurisdiction  commanding  an  executive  or  rain- 
osterial  officer  to  perform  an  act,  or  omit  to  do  an  act,  the  performance  or 
omission  of  which  is  enjoined  by  law." 

This  provision  relates  only  to  the  acts  or  omissions  of  ministerial  officers 
vested  with  no  discretion,  and  does  not  restrict  the  issual  of  the  writ  to  them. 
True,  courts  will  not  interfere  with  the  exercise  of  discretionary  power;  but 
where  an  officer  or  inferior  judicial  tribunal  vested  with  it  refuses  to  exercise 
it  at  all,  or  act  in  any  manner,  they  will  by  mandamus  set  him  or  it  in  mo- 
tion, without,  however,  controlling  the  direction.  The  judgment  in  such  a 
case  must  be  left  free  to  act,  and  reach  such  a  result  as  it  deems  proper. 
Thus  mandamus  will  lie  to  compel  a  judge  to  act  upon  a  bill  of  exceptions, 
or  to  receive  a  verdict,  or  to  try  a  cause,  or  to  hold  a  court.  If  this  were  not 
so,  a  denial  of  justice  would  result,  eiark  v.  McKenzie,  7  Bush,  523;  Com. 
V.  Boone  Co,  Court,  88  Ky. . 

In  this  instance,  howevei*,  the  writ  should  have  been  refused,  for  two  rea- 
sons at  least.  Unquestionably  the  action  of  the  county  court  was  judicial. 
It  did  not  refuse  to  act.  It  did  act,  as  shown  by  the  copy  of  its  orders  filed 
with  the  petition,  and  dismissed  the  proceeding  upon  the  ground  that  the  ap- 
pellee could  not  maintain  it  owing  to  the  appointment  of  the  i-eceiver.  It  is 
unnecessary  to  decide  whether  the  ruling  was  correct  or  not.  The  right  of 
the  appellee  to  maintain  the  proceeding  was  :i  question  presented  to  tlie  county 
court,  by  the  record,  for  its  decision.  It  exercised  its  judgment,  and  dismissed 
It,  because  it  was  of  the  opinion  that  the  appellee  had  no  such  power.  It 
reached  this  conclusion  in  the  exercise  of  its  discretion;  and,  ^'hx\Q  mandamus 
will  lie  to  set  a  court  in  motion,  it  cannot  be  used  to  control  the  result.  It 
may  compel  the  trial  of  an  issue,  but  not  how  it  shall  be  tried.  High,  Extr. 
Rem.  §  24.  If  so,  new  trials  could  in  effect  be  thus  obtained;  and  this  writ 
cannot  be  used  for  such  a  purpose^  The  inferior  court  must  be  left  free  to 
exercise  its  own  judgment,  and  the  opinion  of  another  tribunal  cannot  be 
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substituted  for  it.  Qoheen  v.  Myers,  18  B.  Mon.  426;  Clark  v.  McKemie,  7 
Busii,  528. 

The  county  court  was  not  required  to  defer  tiie  exercise  of  its  judgment,  as 
to  the  right  of  the  appellee  to  maintain  the  proceeding,  until  a  jury  had  passed 
upon  the  issues  raised  by  the  exceptions.  Indeed,  it  was  proper  that  he  should 
not  do  so.  If  this  were  required,  it  would  often  result  in  useless  trouble  and 
expense  to  the  parties.  Take  the  case  of  the  condemnation  of  land  for  a  road^ 
The  viewers  file  their  report;  and  we  will  suppose  that  it  is  excepted  to  be- 
cause they  were  not  sworn,  or  were  not  qualified,  or  because  the  report  does 
not  describe  the  route.  Certainly  a  writ  of  ad  quod  damnum  should  not  issue 
until  all  such  preliminary  questions  are  settled.  Again,  a  party  has  a  right 
to  demand  a  jury  in  certain  cases;  and  as  weU  might  it  be  held  that  they  must 
pass  upon  the  issues  of  fact  presented,  although  there  may  be  many  reasons^ 
such  as  capacity  to  sue,  etc.,  why  the  court  must  dismiss  the  action.  It 
results  that  the  demurrer  to  the  petition  should  have  been  sustained  for  the 
reason  above  indicated. 

There  is  another  one,  however,  Yrliy  mandamus  will  not  lie  in  this  instance. 
The  appellee  had  a  right  to  appeal.  The  sixth  section  of  the  act  of  April  11  ^ 
1882,  (cited  supra,)  provides:  '^Either  party  may  appeal  to  the  circuit  court, 
or  other  court  of  similar  jurisdiction  of  the  county,  within  thirty  days,  and 
the  appeal  shall  be  tried  de novo,'*  This  right  existed,  whether  a  jury  deter- 
mined the  issues  of  fact,  or  whether  the  court  dismissed  the  proceeding  upon 
a  legal  issue.  An  appeal  is  from  the  judgment  of  the  court,  and  not  the  ver- 
dict of  a  jury.  If  an  inferior  court  dismisses  a  warrant  or  an  action  without 
a  trial  upon  the  merits,  or  the  intervention  of  a  jury  in  a  case  where  one  1& 
allowable,  yet  the  party  may  appeal,  and  have  the  action  tried  de  novo.  Here 
the  commissioners  had  filed  their  report  as  to  the  value  of  the  land  and  the* 
damages,  and  the  record  was  complete  for  such  a  purpose. 

Mr.  High,  in  his  work  above  cited,  (section  177,)  says:  ''In  all  cases  where 
full  and  ample  relief  maybe  had,  either  by  appeal,  writ  of  error,  or  otherwise^ 
from  the  judgment,  decree,  or  order  of  the  subordinate  court,  maniidamusyriXl 
not  lie,  since  the  courts  will  not  permit  the  functions  of  an  appeal  or  writ  of 
error  to  be  usurped  by  the  writ  of  mandamus.  Indeed,  the  interference  in 
such  cases  would,  if  tolerated,  speedily  absorb  the  entire  time  of  the  appellate 
tribunals  in  revising  and  superintending  the  proceedings  of  inferior  courts; 
and  the  embarrassment  and  delay  of  litigation  would  soon  become  insupport- 
able were  the  jurisdiction  by  mandamus  sustained  in  cases  properly  falling 
within  its  appellate  powers  of  the  higher  courts.  It  may  therefore  be  laid 
down  as  the  universal  rule  prevailing  in  both  England  and  America  that  the 
existence  of  another  remedy  adequate  to  correct  the  action  of  the  inferior 
court  will  prevent  the  relief  by  mandamus."  See,  also,  the  case  of  Qoheen 
V.  Myers ^  stipra. 

It  is  too  well  settled  to  need  the  citation  of  further  authority  that  man- 
damus will  not  lie  where  the  party  has  any  other  adequate  remedy,  such  aa 
the  right  of  appeal,  to  correct  the  supposed  grievance. 

The  judgment  is  reversed,  with  directions  to  sustain  the  demurrer  to  the 
petition,  and  dismiss  the  action,  with  a  judgment  for  the  appellant's  costs. 


Harbison  and  others  t>.  Sanford. 
{Sv^eme  Q>urt  of  Mistouri,    January  31,  18S7.) 

£XBCCT0B8   AND  AdmIMISTBATOBS  —  SaLB    OF    La^H)   AND    DiSTBlBUTION    OF    PBOOEBDS  — 

Parties— Pro  VINO  Debts. 

In  an  action  for  the  sale  of  real  estate  of  a  decedent,  and  the  distribution  of  the 
proceeds  among  his  heirs,  it  appearing  that  one  of  the  heirs  had  mortgaged  his  in- 
terest, and  the  mortgagee  was  aead,  held^  his  administrator  was  a  necessary  party; 
and  a  creditor  who  was  a  party,  and  not  objecting  to  the  failure  to  make  the  ad- 
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niinistrator  a  party,  or  excepting  to  the  decree  directing  the  land  to  be  sold,  could 
not  set  up  his  debt  for  the  first  time  by  objecting  to  the  order  distributing  the  pro- 
ceeds of  sale  among  the  heirs. 

Appeal  from  circuit  court,  Cape  Girardeau  county. 

This  action  was  brought  to  partition  the  real  estate  of  John  C.  Harbison, 
•deceased,  among  his  heirs.  One  of  the  heirs  had  conveyed  his  undivided  in- 
terest to  appellant,  Linus  Sanford,  in  trust  to  secure  a  debt  due  Xathaii  Van 
Horn.  Van  Horn  was  dead,  but  his  administrator  was  not  made  a  party  to 
the  action,  though  his  heirs  and  Sanford,  as  trustee,  were  made  parties.  The 
court  adjudged  the  land  to  be  sold,  and  upon  the  filing  of  the  report  of  sale 
ordered  the  interest  of  Van  Horn  to  be  paid  over  to  his  heirs.  To  the  order 
of  payment  Sanford  objected  and  excepted,  claiming  that  by  contract  with 
Van  Horn  he  was  to  have  for  his  fee  as  attorney  in  securing  and  collecting  the 
debt  one-fourth  of  the  amount,  and  that  the  entire  interest  of  Van  Horn 
should  have  been  ordered  paid  over  to  him  as  trustee,  as  there  was  no  admin- 
istrator of  Van  Horn's  estate.  But  the  court  overruled  his  exceptions,  and 
^nford  appeals. 

Marshall  Arnold^  for  respondent.    Linus  8anford,  for  appellant. 

Black,  »T.  This  was  a  suit  for  the  partition  of  real  estate  among  the  heirs 
of  J.  C.  Harbison,  and  ^inus  Sanford,  who  had  acquired  the  interest  of  Dar- 
win Harbison.  The  interest  of  J.  H.  K.  Harbison  was  incumbered  by  a  deed 
of  trust  which  he  had  made  to  Sanford  as  trustee  to  secure  a  debt  to  Nathan 
Van  Horn.  The  heirs  of  Van  Horn  were  made  parties,  and  the  proceeds  of 
this  deed  of  trust  were  ordered  to  be  paid  to  them  and  their  assignees,  and  of 
this  order  Sanford,  who  is  the  only  appellant,  complains  on  the  ground  that 
Jie  was  a  creditor  of  the  Van  Horn  estate. 

The  petition  sets  out  the  deed  of  trust,  and  alleges  that  Van  Horn  died 
leaving  three  heirs,  two  of  whom  had  assigned  their  interests  in  the  debt  to 
one  of  the  plaintiffs,  and  that  all  of  the  debts  of  that  estate  had  been  paid. 
Appellant,  in  his  answer,  refers  to  this  deed  of  trust,  and  states  that  by  con- 
tract with  Van  Horn  he  was  to  have  for  fees  as  attorney  in  securing  and  col- 
lecting the  debt  the  one-fourth  of  the  amount  realized.  The  decree,  in  stating 
the  interests  of  the  parties,  finds  that  John  H.  Harbison,  one  of  the  plaintiffs, 
is  entitled  to  tworthirds  of  the  debt,  and  that  Mrs.  Dickerson  is  entitled  to 
the  other  one-third.  There  is  a  judgment  that  partition  be  made  according 
to  the  interests  of  the  parties  as  found,  and  to  that  end  a  sale  of  the  premises 
is  ordered.  Xo  exceptions  whatever  were  made  to  the  decree;  but  at  a  sub- 
sequent term,  when  the  sheriff's  report  of  sale  came  on  for  approval,  appellant 
suggested  that  the  estate  of  Van  Horn  was  indebted  to  him,  and  objected  to 
the  disbursement  of  the  avails  of  the  deed  of  trust,  which  objections  were 
overruled,  and  from  that  ruling  he  appealed. 

The  beneficiary  in  a  deed  of  trust  to  secure  the  payment  of  a  debt  is  a  proper 
party  to  a  suit  for  partition  of  the  land.  This  conclusion  was  not  stated  in 
Yates  V.  Johnson,  87  Mo.  213,  because  not  necessary  to  a  disposition  of  that 
case,  but  it  results  from  what  is  there  said.  As  Van  Horn  was  dead,  his  ad- 
jninistrator,  in  a  regular  course  of  proceedings,  should  have  been  made  a 
party  to  the  suit.  An  administrator  could  have  been  appointed  at  the  instance 
of  the  heirs,  or  the  appellant,  if  he  was  a  creditor;  and,  when  appointed,  could 
have  been  made  a  party  to  the  suit  at  any  time  before  final  j  udginent.  Parkin- 
sony,  Caplinger,  65  Mo.  292.  The  final  judgment  is  tlie  approval  of  the  sale 
or  report  of  the  commissioner,  as  the  case  may  be.  Murray  v.  Tates,  73  Mo. 
14.  Had  that  been  done,  the  court  could  and  doubtless  would  have  ordered 
the  money  paid  to  him.  Langham  v.  Darhy,  13  Mo.  556.  But,  instead  of 
pursuing  this  course,  or  making  any  such  suggestion  to  the  court,  the  appel- 
lant made  the  specific  issue  that  he  was  entitled  by  contract  to  the  one-fourth 
of  tlie  proceeds  realized.    That  issue  was  fairly  adjudged  against  him,  and  of 
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that  finding  he  does  not  complain.  Ho  chose  the  method  in  which  he  would 
test  his  right,  and  he  ought  to  be  held  to  abide  the  consequences. 

Again,  when  he  changed  the  form  of  liis  demand  from  a  claim  to  a  specific 
interest  in  the  fund  to  a  general  indebtedness  of  the  Van  Horn  estate  to  him, 
the  court  heai-d  the  evidence.  The  services  were  rendered  some  12  or  13  years- 
before  the  commencement  of  this  suit,  and  the  court  evidently  found  that  he 
had  no  subsisting  demand  against  the  estate,  and  with  that  finding  we  are 
satisfied.  There  is  no  claim  that  the  estate  is  otherwise  indebted,  and  sub- 
stantial justice  requires  that  this  Judgment  should  beafiirmed;  and  it  is  so- 
ordered. 

(All  concur.) 


HuBBELL  and  others  o.  Allen  and  others. 

(SupreTne  Court  of  MitsourL    January  31,  1887.) 

Fraudulkkt  Goztvetance— Mortgaoor  Retazkiivg  Possession. 

A  stipulation  in  a  chattel  mortgage  tiiat  the  mortgagor  shall  remain  in  posses- 
sion, -with  power  to  sell  and  apply  the  proceeds,  not  for  his  ovm  benefit^  but  to  pay  off 
the  mortgage  debt,  does  not  render  the  mortgage  fraudulent  or  void.^ 

Appeal  from  circuit  court,  Barry  county. 

A.  H.  Wear  and  W.  C,  Price,  for  respondents.  N.  Gihba,  Thos,  N.  Allerir 
and  Alfred  Qensel,  for  appellants. 

Black,  J.  This  was  an  action  of  replevin.  The  record  discloses  the  fol- 
lowing facts:  John  T.  Horner  owned  two  small  drug-stores,  one  at  Cass- 
yille.  and  the  other  at  Exter,  villages  some  four  miles  apart.  He  made  two- 
mortgages  on  the  Oassville  stock,  fixtures,  and  furniture, — one  to  secure  a 
debt  due  to  the  plaintiffs,  Hubbell  &  Co.,  and  the  other  to  secure  a  debt  to  the 
defendant  Amos  Horner.  The  mortgage  to  Amos  Homer  was  acknowledged 
and  recorded  on  the  sixteenth,  and  that  to  the  plaintiffs  on  the  twentieth 
January,  1882.  About  the  same  time  he  made  two  mortgages  on  the  Exter 
store, — one  in  favor  of  defendant  Pilant,  and  the  other  to  defendant  Bebstock. 
The  mortgagor  then  removed  the  Cass vi  lie  store  to  Exter,  and  there  com- 
bined the  two  stocks.  Shortly  after  this,  the  defendants,  acting  together,  and 
with  the  consent  of  the  mortgagor,  took  possession  of  the  combined  stocks,  and 
were  proceeding  to  make  their  debts,  which  are  conceded  to  be  just  and  un- 
paid, when  the  plaintiffs  commenced  this  suit,  and  under  the  order  of  deliv> 
ery  got  possession  of  all  of  the  property,  and  for  which  they  recovered  judg- 
ment on  a  trial  by  the  court  without  a  jury. 

It  is  clear  the  judgment  must  be  reversed,  for  the  plaintiffs  do  not  claim* 
the  property  save  by  virtue  of  their  mortgage,  and  that  covered  no  part  of  the- 
Exter  stock,  furniture,  or  fixtures,  and  as  to  that  property  the  defendants- 
should  have  prevailed. 

Amos  Horner's  mortgage  upon  the  Cassville  store  was  prior  to  the  plaintiff's- 
mortgage  on  the  same  property.  Unless  the  Amos  Horner  mortgage  was  for 
some  reason  invalid  in  whole  or  part,  the  plaintiffs  wore  not  entitled  to  re- 
cover any  part  of  that  stock,  furniture,  or  fixtures.  We  cannot  see  from  the- 
record  before  us  that  the  validity  of  that  mortgage  was  questioned  in  the  trial 
court,  and  no  such  qif^slion  is  urged  here.  Indeed,  the  respondents  make  no- 
appearance  in  this  court.  The  defendants  insist  that  the  plaintiffs'  mortgage 
is  fraudulent  on  its  face,  and  an  instruction  to  that  effect  was  refused.  The 
mortgage  contains  this  provision:  "I,  the  said  J.  T.  Horner,  hereby  bind  my- 
self, in  consideration  that  I  am  to  keep  the  possession  of  said  drugs  and  med- 
icines, fixtures  and  furniture,  for  the  purpose  of  selling  and  paying  said  in- 

*  As  to  the  validity  of  chattel  mortgages  providing  that  the  mortgagor  may  remain  in 
possession  of  the  mortgaged  ]»ropert.v,  hoc  Hisey  v.  Goodwin,  (Mo.)  2  S.  AV.  Kep.  566, 
and  note;  Fislier  v.  Syfers,  (Ind.)  10  N.  E.  Eep.  * — . 
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debtedneaas,  to  kedp  strict  account  of  sales,  *'  etc.  ''If  the  two  payments  pro- 
vided for  are  not  made  at  the  times  stated,  then  the  mortgagee  has  the  right 
to  take  possession.'* 

If  it  appears  upon  the  face  of  a  chattel  mortgage  that  the  mortgagor  is  to  re- 
tain possession,  and  have  the  power  to  sell  and  dispose  of  the  property  in  the 
course  of  his  business  for  his  own  benefit,  then  it  is  fraudulent  as  to  credit- 
ors and  purchasers,  because  made  to  the  use  of  the  mortgagor,  and  the  courts 
will  so  declare  as  a  matter  of  law,  without  regard  to  the  intention  of  the  par- 
ties. Bullene  v.  Barrett,  87  Mo.  186;  WTUte  v.  Graves,  68  Mo.  218;  Weber  v. 
Armstrong,  70  Mo.  217;  Lodge  v.  SamuOs,  50  Mo.  204.  But  it  was  held  in 
Metzner  v.  €fraham,  hi  Mo.  404,  that  a  stipulation  whereby  the  mortgagor 
was  to  remain  in  possession,  with  authority  to  sell,  by  applying  the  proceeds 
of  sales  to  the  payment  of  the  secured  debt,  did  not  render  the  mortgage  fraud- 
ulent on  its  face,  for  the  power  to  sell  was  not  for  the  use  of  the  mortgagor. 
So  here  the  authority  to  sell  is  expressed  to  be  given  for  the  purpose  of  pay- 
ing the  secured  debt,  and  to  that  end  a  strict  account  of  sales  is  to  be  kept. 
The  present  case  does  not  come  within  the  rule  first  stated,  but  is  in  all  ma- 
terial respects  like  that  last  cited.  The  instruction  was  therefore  properly  re- 
fused. 

The  judgment  is  reversed,  and  the  cause  remanded  for  trial  anew. 

(All  concur.) 

Ellis  and  another  «.  Ktosb. 

{SuprtfiM  Court  of  Missouri,    January  31,  1887.) 

1.  Deei>— CoNDmoN— GoKSTBUcnoN  OF  Railboad. 

A  coDveyance  of  a  tract  of  land  to  a  railroad  upon  condition  that  if  the  railroad 
should  not  be  constructed  through  the  tract,  and  a  station  established  thereon,  the 
deed  should  be  void,  is  a  condition  subsecjuent.  As  no  time  was  fixed  for  the  per- 
fbrniauce  of  the  condition,  a  reasonable  time  will  be  allowed;  and,  the  deed  hav- 
ing  been  made  in  1865,  a  reasonable  time  is  held  to  have  long  since  elapsed. 

2.  Same — Re-kntby — Doweb — Estoppbl. 

Where  land  is  conveyed  upon  condition  subsequent,  mere  non-performance  of 
the  condition  does  not  divest  the  grantee's  estate,  or  revest  grantor  with  title,  with- 
out re-entry  or  demand  of  possession.  So  where,  in  such  case,  the  grantor  dies 
after  non-performance,  but  before  re-entry,  the  widow  is  not  entitled  to  dower. 
The  right  of  entry  descends  to  the  heirs,  and  a  subsequent  grantee  claiming  imder 
deeds  from  them  is  not  estopped  thereby  to  deny  the  widows  right  of  dower. 

Appeal  from  circuit  court,  Johnson  county. 

W.  W.  Wood,  for  appellants.  A.  Comingo  and  Sparks  <§  CampheU,  for  re- 
spondent. 

Black,  J.  This  is  a  suit  for  the  assignment  of  dower.  One  of  the  plain- 
tiffs, Polly  Ellis,  and  her  former  husband,  Isaac  Jacobs,  on  the  thirteenth 
November,  1859,  conveyed  to  Frederick  Billum,  in  trust  for  the  Pacific  Rail- 
road, a  parcel  of  land  1,267  feet  in  length,  by  an  average  width  of  500  feet. 
The  de^  recites  that  it  is  made  **upon  the  condition  that  if  the  Pacific  Rail- 
road Company  shall  not  construct  the  said  railroad  througli  said  tract,  or  if, 
when  constructed,  they  shall  not  establish  a  freight  and  passenger  station  upon 
said  tract,  then  the  conveyance  shall  be  null  and  void,  but  otherwise  to  remain 
in  full  force  and  effect."  Isaac  Jacobs  died  in  1863.  The  railroad  was  com- 
pleted to  a  point  beyond  the  tract  of  land  in  question  in  1865.  There  was 
evidence,  the  bill  of  exceptions  recites,  tending  to  show  tlmt  the  company 
failed  to  perform  the  conditions  in  the  deed,  and  evidence  to  the  contrary  ef- 
fect. In  1869,  Asa  Whitehead  procured  deeds  from  some  of  tlie  heirs  of  Ja- 
cobs, and  in  that  year  built  a  house  upon  the  lots  in  question,  which  was 
destroyed  by  fire.  Neither  Jacobs  in  his  life-time,  nor  his  heirs,  ever  entered 
or  made  any  effort  to  recover  the  property  for  condition  broken.  In  1878, 
Coventry,  Cockrell,  and  Zoll,  who  had  acquired  the  title  of  Wliitehead  and  the 
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other  heirs  of  Jacobs,  quitclaimed  a  part  of  the  premises  described  in  the  deed 
to  the  trustee,  to  the  railroad  company,  and  the  company  at  the  same  time 
•quitclaimed  the  residue  to  them,  from  whom  defendant  acquired  his  title. 
The  trial  court  gave  an  instruction  that  upon  the  evidence  the  plaintiff  could 
not  recover. 

That  the  conditions  in  the  deed  for  the  construction  of  the  railroad  through 
the  land  therein  described,  and  the  establishment  of  a  freight  and  passenger 
depot  thereon,  were  conditions  subsequent,  is  too  clear  to  call  for  the  citation 
of  authorities.  The  trustee  became  seized  of  the  premises,  though  the  estate 
in  him  continued  defeasible  until  the  conditions  were  performed,  waived,  re- 
leased, or  barred  by  the  statute  of  limitations  or  by  estoppel.  As  no  time  wjis 
fixed  within  which  the  conditions  were  to  be  performed,  the  law  would  allow 
the  company  a  reasonable  time.  2  Washb.  Real  Prop.  (4th  Ed.)  11.  Since 
the  railroad  was  completed  to  a  point  beyond  the  land  in  question  in  1865,  a 
reasonable  time  has  long  since  elapsed;  and  we  must  assume,  under  the  in- 
structions given,  that  the  company  has  failed  to  perform  the  stipulations  in 
the  deed  to  the  trustee. 

It  is  well  settled  that  an  action  of  ejectment  may  be  maintained  by  the 
grantor  or  his  heirs  for  condition  broken,  without  any  entry  or  demand  of 
possession.  Austin  v.  Camhridgeport  Parifsht  21  Pick.  215;  Plumb  v.  Tubbs, 
41  J^^.  Y.  442;  Cowell  v.  Springs  Co.,  100  U.  S.  55.  Our^tatute  with  respect 
to  actions  of  ejectment  leads  to  the  same  conclusion.  Sections  2240,  2247, 
liev.  St.  1879.  But  it  is  equally  well  settled  that  non-performance  of  the  con- 
<iition  alone  does  not  divest  the  estate.  Performance  of  the  condition  may  be 
waived;  and  the  estate  continues  in  the  grantee  after  the  breach,  until  he 
who  has  a  right  to  insist  upon  performance  elects  to  declare  a  forfeiture.  Tlie 
estate  continues,  with  its  original  incidents,  until  entry,  or  some  act  equiva- 
lent to  it.  4  Kent,  Comm.  127;  2  Washb.  Real  Prop.  (4th  Ed.)  12;  1  Smith, 
Lead.  Cas.  (8th  Ed.)  130;  Memphis,  etc.,  E.  Co.  v.  Neighbors,  51  Miss.  412; 
Kenner  v.  Americtin,  etc.,  Co.,  9  Bush,  202;  Knight  v.  Railroad  Co.,  70 
Mo.  231. 

The  grantee  in  the  deed  of  trust,  therefore,  continued  to  be  the  owner  of 
the  premises  at  and  after  the  death  of  Jacobs,  who  was  not  seized  at  any  time 
after  the  delivery  of  the  deed.  A  widow  is  entitled  to  be  endowed  in  all  the 
lands  of  which  her  husband,  or  any  person  to  his  use,  wjis  seizetl  of  an  estate 
of  inheritance  at  any  time  during  the  marriage,  to  which  she  shall  not  have 
relinquished  her  dower.  Section  2186,  Rev,  iSt.  1879.  As  the  plaintiff  here 
relinquished  her  dower  by  deed  duly  acknowledged,  and  her  husband  did  not 
enter  for  condition  broken,  and  was  therefore  not  seized  of  the  premises  in 
dispute  at  any  time  after  the  delivery  of  the  deed,  it  would  seem  to  follow 
that  the  plaintiff  is  not  entitled  to  dower.  Washburn  says:  "It  is  enough 
that  the  husband  had  a  seizin  in  law,  with  the  right  to  an  immediate  corporal 
seizin.  If  it  was  not  so,  it  might  often  be  in  the  husband's  power,  by  neglect- 
ing to  take  such  seizin,  to  deprive  his  wife  of  her  right  to  dower. "  2  Washb. 
Real  Prop.  (4th  Ed.)  215.  But  here  the  husband  made  no  entry,  nor  was  he 
seized  in  law.  The  same  author,  in  the  same  connection,  says:  "If,  at  com- 
mon law,  the  husband  had  not,  during  coverture,  anything  more  than  a  mere 
right  of  entry,  or  of  action  to  obtain  seizin,  it  would  not  be  sufficient  to  en- 
title his  widow  to  dower."  The  mere  right  of  entry  upon  lands  was  not  suffi- 
cient to  give  dower.  1  Scrib.  Dower,  243.  If  the  husband  dies  before  entry 
in  a  case  of  forfeiture  for  condition  broken,  his  wife  is  not  dowable,  because 
he  had  no  seizin,  either  in  fact  or  law.  4  Kent,  Comm.  (13th  Ed.)  38.  In 
Thompson  v.  Thompson,  1  Jones,  (N.  C.)  431,  the  court  said,  by  way  of  illus- 
tration: "So  where  one  makes  a  feoffment  upon  condition,  and  dies  after  con- 
dition broken,  but  without  revesting  his  estate  by  entry,  and  afterwards  the 
heir  enters  and  revests  the  estate,  the  widow  is  not  entitled  to  dower." 

It  results  from  what  has  been  said,  both  upon  principle  and  authority,  that 
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-the  plaintiff  is  not  entitled  to  dower  in  the  premises  in  question.  The  result 
would  be  the  same  had  the  heirs  of  Isaac  Jacobs,  and  not  their  grantees  only, 
•  entered  for  breach  of  the  condition  in  the  deed  to  Billum. 

It  Is  further  insisted  by  the  appellants  that  the  defendant  is  estopped  from 
denying  plaintiff's  right  to  dower.  This  contention  is  based  upon  the  fact 
that  the  defendant's  grantors  acquired  possession  and  claim  of  title,  at  least, 
from  Whitehead,  who  made  claim  and  took  possession  alone  under  his  deeds 
from  the  heirs  of  Isaac  Jacobs.  The  authorities  all  show  that  the  right  to 
enter  for  condition  broken  descended  to  the  heirs  of  Jacobs,  the  right  not  hav- 
ing been  exercised  by  him  in  his  life-time.  But,  though  this  be  true,  it  does 
not  follow  that  the  widow  would,  for  that  reason,  be  entitled  to  dower.  We 
have  seen  that  she  would  not  be  entitled  to  dower  because  her  husband  was 
not  seized  either  in  fact  or  law.  There  is  therefore  nothing  inconsistent  be- 
tween a  claim  under  them,  and  the  claim  that  the  widow  should  not  be  en- 
dowed. 

It  is  urged  that  the  general  common-law  rule  which  confined  the  right  to 
take  advantage  of  the  non-performance  of  a  condition  subsequent  annexed  to 
an  estate  in  fee,  has  been  modified  by  our  statutes  with  respect  to  convey- 
ances. We  do  not  stop  to  consider  this  question,  for  it  cannot  affect  the  result 
before  reached  in  this  case.    The  judgment  is  therefore  affirmed. 

(All  concur.) 

Ogden  v.  City  of  St.  Joseph  and  others. 
{Supreme  0(n^rt  of  Misiouri.    January  SI,  1887.) 

1.  Taxation—Stock  in  Non-Resident  CJompant. 

iShares  of  stock  in  a  cattle-raising  company  whose  property  consists  of  cattle  and 
land  located  in  another  state,  such  stock  being  owned  by  a  resident  of  a  city,  is 
liable  to  taxation  by  the  city  under  Rev.  St.  Mo.  J  4701,  providing  that  the  owner 
of  stock  in  any  corporation  (except  a  bank  or  insurance  company)  shall  liat  tlie 
stock  for  taxation ;  and  section  4700  providing  that  all  the  property  of  corporations 
is  liable  to  taxation  except  a  corporation  whose  stockholders  pay  tax  on  their 
sliares,  the  property  of  this  corporation  being  outside  the  city,  and  therefore  not 
assessable  by  it,  shares  of  stock  neld  by  a  resident  of  the  city  should  be  assessed. 

2.  Same — Shares  of  Stock — Situs  of. 

Rev.  St.  Mo.  p  4694,  4690,  making  property,  real  and  personal,  "tn  Vie  city"  or 
"tpiihin  the  city,  liable  to  taxation,  includes  intangible  personal  property,  such  as 
shares  of  stock  owned  by  a  resident  of  the  city,  as  the  situs  of  such  property  is  th* 
residence  of  the  owner,  when  the  contrary  is  not  declared  by  statute. 

Appeal  from  circuit  court,  Buchanan  county. 

Green  d:  BumeSt  for  appellant.    Jas.  Limhird,  for  respondent. 

Black,  J.  The  defendant  is  a  city  of  the  second  class  under  the  general 
laws  of  this  state.  The  plaintiff  is  a  resident  of  the  city  of  St.  Joseph,  and 
owns  two  shares  of  stock, — one  in  a  corporation  organized  under  the  laws  of 
this  state,  and  the  other  under  the  laws  of  the  state  of  Texas.  Both  corpora^ 
tions  are  such  as  are  contemplated  in  article  8,  c.  21,  Bev.  St.  The  further 
.agreed  facts  are  that  the  property  of  these  corporations,  consisting  of  cattle, 
horses,  and  real  estate,  is,  and  at  all  times  has  been,  permanently  located  in 
the  state  of  Texas,  and  there  taxed  by  the  laws  of  that  state.  The  question 
is  whether  these  two  shares,  certificates  of  which  are  in  the  possession  of 
plaintiff,  should  be  listed  for  taxation  for  city  purposes  for  the  year  1886. 

The  question  is  not  free  from  difficulty,  and  it  therefore  iJecomes  necessary 
•to  quote  liberally  from  the  statute  with  respect  to  cities  of  the  second  class. 
Section  4694  is  as  follows:  "The  common  council  shall  have  power  to  levy 
.and  collect  a  general  tax  of  not  exceeding  one  per  centum  for  each  fiscal  year 
upon  all  property  in  the  city  liable  to  taxation  for  state  purposes,  and  not  by 
general  law  exempt  from  municipal  taxation."  Section  4700  makes  it  the 
<luty  of  the  assessor  to  return  to  the  council  a  complete  assessment  of  all  prop- 
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erty  except  merchandise,  "and  excepting  the  property  of  corporations  whoso- 
capital  stock  is  liable  to  taxation,  at  the  cash  value  of  such  property."  By 
section  4701  owners  of  personal  property  subject  to  municipal  taxation  must 
deliver  to  the  assessor  a  list  thereof,  with  the  cash  value,  stating  in  the  list 
the  property  by  clas.ses,  the  sixth  of  which  is:  "The  amount  of  stock  or  shares- 
in  any  company  or  corporation  not  required  by  law  to  be  otherwise  listed." 
Section  4704  provides:  "The  property  of  all  corporations  and  companies,  ex- 
cept the  peraonal  property  of  incorporated  banks,  shall  be  assessed  and  taxed 
as  the  property  of  individuals  is  assessed  and  taxed.  All  shares  of  stock  of 
incorporated  banks,  whether  organized  under  the  laws  of  this  state  or  of  the 
United  States,  shall  be  assessed  at  their  actual  cash  value. "  The  president 
of  the  bank  is  then  required  to  deliver  to  the  assessor  a  list  of  the  shares,  with 
the  names  of  the  owners  and  the  cash  value  thereof,  together  with  a  list  of  the- 
real  estate  belonging  to  the  corporation.  The  bank  is  required  to  pay  the  tax 
as  the  agent  of  the  owners,  but  may  recover  from  the  owner  the  amount  paid, 
or  deduct  it  from  dividends. 

From  the  section  last  cited  it  is  clear  that  shares  of  stock  in  inoorporated^ 
banks  must  be  listed  and  taxed.  Though  they  are  listed  by  the  president, 
they  are  taxed  to  and  as  the  property  of  the  owners  thereof.  It  is  equally  clear 
that  the  property  of  all  other  corporations  must  be  assessed  against  the  corpo- 
rations. This  section  is  the  same  as  section  6692  of  the  present  general  state 
and  county  revenue  law,  except  that  there  insurance  companies  are  included 
with  banks.  This  method  of  taxing  banks  and  insurance  companies  by  assess- 
ing the  shares  of  stock,  and  other  corporations  by  assessing  the  property  of 
the  corporation,  has  been  a  part  of  our  system  of  taxation  for  many  years.  2- 
Wag.  St.  p.  1166,  §  36.  This  court  recently  held,  in  Valle  v.  ZUgler,  84  Mo. 
214,  that  shares  of  stock  in  a  manufacturing  corporation  created  under  the 
laws  of  this  state  were  not  to  be  taxed  for  state  and  county  purposes,  but  that 
the  property  of  the  corporation  should  be  taxed.  The  ruling  goes  upon  the 
ground  that  to  tax  both  the  entire  property  of  the  corporation  and  also  the 
shares  of  stock  would,  in  a  sense,  be  double  taxation;  and  that  an  intent  to- 
tax  both  must  be  clearly  declared,  or  it  will  not  be  imputed  to  the  legislature. 
It  is  true,  the  shares  are  personal  property,  and  are  distinct  from  the  property 
of  the  corporation.  It  is  doubtless  within  the  power  of  the  legislature  to  tax 
both  the  shares  to  the  holders  thereof,  and  the  property  of  the  corporation  to- 
it;  but  a  statute  will  not  be  so  construed  unless  required  by  express  words  or 
necessary  implication.  CJooley,  Tax'n,  (3d  Ed .)  227-229.  This  principle  is  to- 
be  applied  in  the  further  consideration  of  these  sections. 

By  section  4700  the  assessor  does  not  include  in  the  assessment  "the  prop- 
erty of  corporations  whose  capital  stock  is  liable  to  taxation  at  its  cash  value." 
The  words  "capital  stock"  are  evidently  here  used  as  meaning  the  shares  of 
stock,  and  not  the  money  paid  or  agreed  to  be  paid  in  as  the  basis  of  business, 
or  its  equivalent, — the  property  in  which  such  money  has  been  invested ;  for 
the  property  excepted  from  the  assessment  roll  must  be  the  personal  property 
of  incorporated  banks.  The  exception  can  have  no  other  application.  Thus 
f&r  the  two  sections  are  entirely  consistent. 

Now,  does  the  clause  in  section  4701  which  requires  the  individual,  when- 
giving  in  his  taxable  property,  to  include  "the  amount  of  stock  or  shares  ii> 
any  company  or  corporation  not  required  by  law  to  be  otherwise  listed,"  re- 
quire him  to  list  his  shares  in  these  corporations,  the  property  of  which  must 
be  assessed  as  the  property  of  individuals  is  assessed?  If  it  does,  then  in  these- 
nianufacturing  and  business  companies  the  shares  of  stock,  and  all  of  the; 
property  of  the  corporation,  must  be  taxed;  whereas,  in  case  of  banks,  ther 
shares  and  real  estate  only  are  taxed.  The  reason  for  such  a  distinction  is 
not  readily  seen.  Especially  is  this  so  in  view  of  the  fact  that  it  is  the  legis- 
lative policy  of  the  state  to  allow  these  business  corporations  to  be  created  for 
a  great  variety  of  purposes.    Practically  they  have  many  of  the  characteristics 
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of  partnei-ships,  though  corporations  they  are  in  contemplation  of  law.  If 
the  manufacturing  or  business  coi*poration  is  located  in  the  city,  and  the- 
shareholders  are  all  residents,  and  the  shares  are  to  be  listed,  then  the  propertjr 
of  the  corporation  would  come  within  the  exception  of  section  4700,  and  not 
be  put  upon  the  assessment  roll;  yet  section  4704  says  the  property  shall  be 
assessed.  To  make  this  clause  harmonize  with  the  other  provisions  of  the 
statute  we  must  regard  the  shares  as  listed  when  the  property  of  the  coi-po- 
ration  is  required  to  be  assessed  and  ttixed  as  the  property  of  individuals  \b 
assessed.  Then,  in  case  of  corporations  whose  property  is  required  to  be  as- 
sessed by  section  4704,  the  shares  need  not  be  listed.  But  in  the  present  case 
the  entire  property  of  both  corporations  is  located  permanently  outside  of  and 
beyond  the  limits  of  the  city,  and  is  therefore  not  required  to  be  assessed. 
The  clause  in  question  is  to  have  some  effect  accorded  to  it  if  it  can  be  done 
consistently  with  the  other  sections.  It  is  agreed  that  the  plaintiff  is  a  resi- 
dent of  the  city;  and,  as  the  property  of  these  corporations  cannot  be  assessed,, 
there  would  seem  to  be  no  reason  why  the  shares  of  stock  should  not  be.  We 
conclude  it  is  this  class  of  cases  which  the  clause  is  designed  to  reach. 

The  objection  made  to  this  conclusion  is  that  the  power  to  levy  a  general 
tax  of  1  per  centum,  and  a  tax  sufficient  to  pay  maturing  bonds,  is  by  sections 
4694  and  4696  limited  to  property,  real  and  personal,  "within  the  city"  or  "in 
the  city."  These  sections  are  not  different  from  sections  31  and  32  of  the  act 
of  1885,  (Acts  1885,  p.  50.)  The  limitation  can  have  full  application  to  tangi- 
ble personal  property;  but  the  sittLS  of  such  tangible  property  as  shares  of 
stock  is  the  residence  of  the  owner,  when  the  contrary  is  not  declared  by  statute. 

In  Cooley  on  Taxation  (page  22)  it  is  said ;  "Shares  in  a  corporation  are  also 
the  shares  of  the  stockholder,  wherever  he  may  have  his  domicile,  and,  if  taxed 
to  him  as  personal  estate,  are  properly  taxable  by  the  jurisdiction  to  which  his 
person  is  subject,  whether  the  corporation  be  foreign  or  domestic."  The  same 
principle  is  asserted  in  Inhabitants  of  Great  Barrington  v.  Commissioners 
of  Berkshire,  16  Pick.  572,  and  Tappan  v.  Merchants*  Nat.  Bank,  19  Wall, 
490. 

It  is  unquestionably  within  the  power  of  the  legislatuoe  to  make  shares  of 
stock  taxable  to  the  owner  at  his  place  of  residence;  and  this  we  are  of  the 
opinion  this  statute  was  designed  to  do  and  does  do.  Otherwise  one  of  these 
corporations  may  be  located  at  and  all  the  stockholders  reside  in  the  city,  and 
have  the  protection  of  the  municipal  government,  and  yet  pay  no  share  of  the 
public  burden  on  the  aggregated  wealth  thus  invested,  because  the  property  of 
the  company  is  without  the  jurisdiction  of  the  city.  The  fact  that  the  prop- 
erty of  the  corporations  is  taxed  in  the  state  of  Texas  is  of  no  consequence,  if 
the  law  requires  the  shares  to  be  assessed  and  taxed  here  at  the  residence  of 
the  owner.  Bradley  v.  Bauder,  86  Ohio  St.  28;  Sturges  v.  Cai-ter,  114  U  S. 
521,  5  Sup.  Ct.  Rep.  1014. 

The  judgment  of  the  circuit  court  holding  that  these  shares  should  be  listed 
for  taxation  is  correct,  and  it  is  affirmed. 

(All  concur.) 


Brown  and  others  v.  Hanauer. 

iStipreme  Court  of  Arkatuas.    January  29,  1887.) 

1.  Statutk  of  LiMrTATioira— When  It  Begins  to  Run  —  Claim  Allowed  by  Probate 

COUBT. 

The  probate  allowance  of  a  claim  is  a  ludgment  within  tlie  meaning  of  the  Ar- 
kansas statute  fixing  the  period  of  liniitation  at  10  years;  and,  while  the  statute 
may  not  operate  to  bar  such  a  Judgment  while  the  estate  is  in  course  of  adminis- 
tration, yet,  as  to  a  cause  of  action  which  accrued  upon  the  discharge  of  the  admin- 
istrator, the  statute  will  run  from  that  time,  and  bar  the  demand  at  the  end  of  10 
years. 
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2.  Same— Plba  of— Burdew  of  Pboof. 

Where,  in  an  action  to  subject  lands  to  the  payment  of  a  probate  judgment,  the 
defense  is  set  up  that  the  cause  of  action  did  not  accrue  within  10  years  of  bringing 
suit,  tlie  burden  is  upon  the  piaiDtifT  to  show  that  he  had  commenced  his  suit  within 
the  statutory  period. 

3.  Ejectmrxt— Advebse  Possession — Oooupation— Payment  of  Taxes. 

Tlic  payment  of  taxes,  and  a  neighborhood  designation  of  the  lands  as  the  prop- 
erty of  the  adverse  claimant,  cannot  be  held  to  be  open  and  notorious  possession  of 
lands  that  are  capable  of  cultivation,  and  have  a  rental  value. 

4.  Same— Interkuption  of  Possession— Tackino. 

When  actual  possession  of  land  by  an  adverse  claimant  ceases,  the  constructive 
possession  of  the  legal  owners  revives,  and  a  renewed  adverse  possession  will  not 
receive  aid  from  or  be  tacked  to  a  former  possession  to  piece  out  the  time  allotted 
by  the  statute  for  acquiring  title  by  adverse  possession. 
6.  Ve^'dor  and  Vendee— Unbeoobded  Deed— Notice. 

Where  a  person  purchased  land  with  actuid  knowledge  of  a  prior,  though  unre- 
corded, conveyance  thereof  b3^  his  grantor  to  a  third  person,  hiB  claim  of  title  is 
without  merit. 

Appeal  from  circuit  court,  Clay  county. 

/.  C,  ffawthome,  for  Brown  and  others,  appellants.  U.  Jf.  <fe  O.  B.  Roae, 
lor  Hanauer,  appellee. 

CocKiiiLL,  C.  J.  Damages  for  the  right  of  way  over  the  lands  in  contro- 
versy werie  assessed  and  paid  into  the  Clay  circuit  court  by  a  railroad,  and  the 
several  claimants  for  the  lands  were  left  to  litigate  the  title,  and  settle  among 
themselves  the  right  to  receive  the  fund.  The  appellants'  action  of  ejectment 
for  the  possession  of  the  fractional  section,  of  which  the  condemned  portion 
was  a  part,  was  consolidated  with  the  proceeding  to  determine  the  right  to 
the  funds  paid  by  the  railroad,  on  motion  of  Hanauer,  and  the  consolidated 
suit  was  at  his  instance  transfen-ed  to  equity,  in  order  to  enable  him  (1)  to 
reform  a  mortgage  through  which  he  claimed  title  to  the  land;  or  (2)  to  ena- 
ble him  to  subject  it  to  the  payment  of  a  probated  claim  against  the  estate  of 
the  ancestor  through  whom  the  appellants  claim  title. 

1.  ^The  first  question  is  as  to  the  title  of  tlie  land.  Hanauer's  only  claim  of 
title  under  the  proof  is  by  virtue  of  his  adverse  holding.  He  alleged  in  his 
cross-complaint  that  he  supposed  the  lands  in  dispute  had  been  included,  along 
with  other  lands,  in  a  mortgage  which  Hiram  lirown,  the  appellants'  father, 
had  executed  to  him  in  1860;  that  he  became  the  purchaser,  under  a  decree 
of  foreclosure,  of  all  the  lands  in  the  mortgage  in  1867,  and  these,  as  he  sup- 
posed, among  them ;  but  that  afterwards  he  ascertained  to  his  surprise  that 
the  lands  in  suit  had  been  iuadvei-tently  omitted  by  the- draughtsman  from 
the  mortgage.  There  is  not  a  line  of  proof  to  sustain  the  allegation  about  the 
^alleged  mistake  in  the  mortgage.  On  the  contrary  it  was  shown  that  the 
mortgagor  did  not  acquire  title  to  the  lands  until  two  years  after  the  mort- 
gage was  executed,  and  could  not  have  entertained  the  intention  to  convey 
:them.  Seven  or  eiglit  acres  of  the  land,  it  seems,  were  cleared  and  fenced  in 
Hiram  Brown's  life-time.  He  died  in  1864,  seized  in  fee  and  in  possession, 
leaving  the  appellants,  his  infant  cliildren,  liis  heira  at  law.  They  were  soon 
uifter  removed  to  Kentucky,  and  have  since  resided  there.  In  1867,  Hanauer  put 
Jiis  tenants  in  possession  of  the  land.  They  remained  there  until  1873,  and 
during  this  period  the  land  became  known  in  the  neighborhood  as  Hanauer's 
land.  In  the  year  lust  mentioned  tlie  fence  around  the  improved  land  was 
burned,  Ilanauer's  tenants  abandoned  tlie  occupation,  and  no  one  was  in  act- 
ual occupancy  again  until  about  1881,  when  the  building  of  the  railroad  had 
rendered  the  land  of  considerable  value.  About  that  time  a  small  house  was 
erected  on  the  land,  but  whether  in  subordination  to  Hanauer 's  title  is  not 
quite  clear.  No  effort  was  made  to  show  any  other  act  of  ownership  or  con- 
trol over  or  claim  to  the  land  by  Hanauer  after  187:J,  except  the  loss  of  the  tax 
receipts  showing  payment  of  taxes  uium  them  by  his  agent. 

Seven  years'  continuous  adverse  possession  by  Hanauer  is  not  established 
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by  the  proof.  His  possession  from  1867  to  1873  cannot  be  stretched  into  that 
period,  and  did  not  divest  the  plaintiff's  title.  After  that  time  we  are  not 
left  to  inference  or  conjecture  as  to  the  occupancy.  Hanauer's  actual  posses- 
sion was  abandoned.  It  had  been  wrongfiil  from  the  outset,  without  even 
color  of  title  to  sustain  it;  and  while  it  might  have  ripened  into  title  if  he  had 
continued  his  possession,  or  had  maintained  such  open  and  notorious  show  of 
ownership  for  the  statutory  period  as  to  operate  as  notice  to  all  the  world  that 
he  was  in  under  a  claim  of  title,  still  it  is  the  settled  policy  of  the  law  not  to  ex- 
tend a  possession  that  is  without  color  of  right  by  construction  or  implication* 
^o  presumptions  are  indulged  to  favor  it;  it  must  be  proved.  When  Han- 
auer's  actual  possession  ceased,  the  constructive  possession  of  the  plaintiffs, 
who  were  the  legal  owners,  was  revived;  and  a  new  possession  by  Hanauer, 
if  satisfactorily  proved,  would  start  the  statute  afresh  from  its  inauguration, 
but  it  could  not  receive  aid  from  or  be  tacked  to  his  former  possession  to  piece 
out  the  time  allotted  by  the  statute.  The  payment  of  taxes,  and  a  neighbor- 
hood designation  of  the  lands  as  Hanauer 's,  born  only  of  his  former  wrongful 
holding,  cannot  be  held  to  be  open  and  notorious  possession  of  lands  that  were 
capable  of  cultivation,  and  had  a  rental  value. 

John  W.  Leach  obtained  the  patent  to  this  land  from  the  state,  and  aftor-^ 
wards  conveyed  it  by  deed  to  Hiram  Brown.  Brown's  dwelling  was  burned 
during  the  war,  and  the  deed  was  destroyed  with  it,  without  having  been  re- 
corded. J.  J.  8mithwick,  who  was  a  party  to  these  proceedings,  obtained  a 
conveyance  from  Leach  a  short  time  before  the  ejectment  suit  was  instituted, 
and  got  possession  of  a  part  of  the  land.  The  proof  shows,  however,  that  he 
purchased  with  knowledge  of  the  prior  conveyance  to  Brown,  and  his  claims 
of  title  is  without  merit.  The  court  decreed  against  him,  and  he  prosecuted 
a  cross-appeal,  but  he  has  failed  to  follow  it  up,  and  is  deemed  to  have  aban- 
doned it.    See  rule  10,  44  Ark.  12. 

2.  It  remains  to  consider  Hanauer 's  effort  to  subject  the  lands  to  the  pay- 
ment of  his  probate  judgment.  The  allowance  had  been  made  in  his  favor  by 
the  probate  court  in  1867,  and  he  alleged  in  his  cross-complaint  that  the  ad- 
ministration  had  been  closed,  and  the  administrator  discharged,  without  pay- 
ing the  allowance;  that  the  lands  were  assets  in  the  administrator's  hands, 
and  were  now  held  by  the  appellants  as  heirs  of  the  decedent,  against  whose 
estate  the  claim  was  allowed.  This  laid  the  foundation  for  subjecting  them 
to  the  payment  of  his  claim  according  to  the  ruling  in  Wilson  v.  Harris,  13^ 
Ark.  559.  See  Hall  v.  Brewer,  40  Ark.  433.  But  the  appellants,  who  were 
defendants  to  the  cross-complaint,  answered  that  the  cause  of  action  did  not 
accrue  within  10  years  of  bringing  suit.  Under  this  issue  the  burden  was 
upon  Hanauer,  the  plaintiff  in  the  cross-complaint,  to  show  that  he  had  com- 
menced his  suit  within  the  statutory  period.  Ouachita  Co,  v.  Tvfts,  43  Ark. 
136.  The  piobate  allowance  is  a  judgment,  within  the  meaning  of  our  statute 
fixing  the  period  of  limitation  at  10  years,  (Brearly  v.  Norria,  23  Ark.  169;) 
and  while  the  statute  may  not  operate  to  bar  such  a  judgment  while  the  es- 
tate is  in  course  of  administration,  as  was  ruled  in  Mays  v.  Rog&is,  37  Ark. 
155,  yet,  as  Hanauer's  cause  of  action  accrued  upon  the  discharge  of  the  ad- 
ministrator, the  statute  would  run  against  him  from  that  time,  and  bar  his 
demand  at  the  end  of  10  years,  ( Wilson  v.  Harris,  supra,)  His  complaint  was 
filed  17  years  after  the  allowance  of  his  demand.  It  was  iilleged  that  the  ad- 
ministrator had  been  discharged,  and  it  was  not  denied ;  but  there  was  noth- 
ing shown  that  the  discharge  was  within  the  10  years,  and  the  claim  must 
fail. 

In  the  case  of  State  Bank  v.  Williams,  6  Ark.  156,  it  was  held  that, 
after  a  lapse  of  14  years,  the  presumption  arose  that  the  claims  against  the  es- 
tate were  paid,  although  the  executor  in  that  case  had  not  been  discharged. 
See,  too.  Mays  v.  Rogers,  supra;  Stewart  v.  Smiley,  46  Ark.  373;  Graves  v- 
Finchback,  47  Ark.  470,  1  S.  W.  Rep,  682. 
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The  decree  against  SmithWick  is  affirmed.  So  much  of  it  as  is  favorable  to 
Hanauer  is  reversed,  and  a  decree  will  be  entered  here  for  the  appellants  upon 
the  whole  case.  The  costs  will  be  adjudged  against  Smith  wick  and  Hanauer 
in  equal  parts. 

Town  of  Monticello  u.  Cohn  and  others. 
{SupreiM  Court  of  Arkansas,    January  29, 1887.) 

1.  Municipal  Corpobatiohb—Powebs— Ultra  Virbs— Public  Weioheb— EetoppEL. 

In  an  action  by  a  manicipal  corporation  on  the  bond  of  a  public  weigher,  condi- 
tioned for  the  payment  of  money  by  him  for  the  exclusive  pivilege  of  weighing 
cotton  on  the  public  scales,  the  plea  of  ultra  vires  is  not  available  to  the  sureties ; 
the  contract  being  executed,  and  the  weigher  liavlng  got  the  benefit  he  contracted 
for. 

2,  BoKDB— Public  Wbiohkb— Disghabob  of  Subbties— Notice  to  Sub  Pbibcipal. 

A  bond  given  to  secure  a  municipal  corporation  the  amount  of  money  to  be  paid 
by  one  appointed  public  weigher  is  a  bond  single  for  the  payment  of  monev,  within 
the  meaning  of  Mansf.  Dig.  |  6400,  and  a  surety  on  such  an  obligation  will  be  free 
from  his  liability,  as  provided  in  Mansf.  Dig.  H  6S98,  6399,  on  the  failure  of  the  ob- 
ligee to  begin  action  against  the  principal  for  the  amount  within  30  days  after  the 
service  on  him  of  notice  so  to  do. 

Appeal  from  circuit  court,  Drew  county. 

C.  D.  Wood,  for  Town  of  Monticello,  appellant.  WeHU  <fe  Williamson,  for 
Oohn  and  othere,  appellees. 

Smith,  J.  The  incorporated  town  of  Monticello  sued  Moss  and  his  sureties 
before  a  justice  of  the  peace  to  recover  a  balance  of  <^88.38,  due  on  the  follow- 
ing bond: 

"We,  J.  R.  Moss  as  principal,  and  John  Hussey  &  Go.  and  Cohn  &  Kuhn 
as  his  securities,  are  indebted  to  the  corporation  of  Monticello  in  the  sum 
of  five  hundred  dollars  lawful  money,  conditioned  that  J.  B.  Moss  has  this 
<iay  been  awarded  the  privilege  of  public  weigher  for  the  town  of  Monticello 
for  the  year  ending  June  1, 1884,  at  the  sum  of  two  hundred  and  fifty  dollars, 
payableas  stipulated  in  his  contract  of  this  date  with  said  corporation.  Now, 
if  the  said  J.  R.  Moss  shall  well  and  truly  pay  the  said  sum  of  two  hundred  and 
fifty  dollars  as  stipulated  in  his  contract,  or  cause  the  same  to  be  paid,  then 
this  bond  to  be  void;  otherwise  in  force  and  effect. 

"Witness  our  hands  and  seals  this  the  fifteenth  day  of  August,  A.  D.  1883. 

**  J.  R.  Moss.  [Seal,] 

**JoHN  HussEY  &  Co.    rSeal.j 
"Cohn  &  Kuhn.  [Seal.]" 

The  complaint  alleged  that  the  town  had  by  ordinance  provided  cotton  scales, 
and  had  by  contract  awarded  to  Moss  the  exclusive  privilege  of  weighing  cot- 
ton thereon  during  the  cotton  season  of  1883-84,  for  the  consideration  of  $250, 
to  secure  the  payment  whereof  the  bond  was  executed,  etc.  The  sureties 
pleaded  that  the  ordinance  and  contract,  which  are  the  authority  and  consid- 
eration for  the  bond,  were  null  and  void  for  want  of  corporate  power;  and, 
secondly,  that,  after  the  accrual  of  the  cause  of  action  herein,  they  had  in 
writing  notified  and  requested  the  plaintiff  to  proceed  against  the  principal  in 
the  bond;  and  that  no  action  had  been  brought  within  80  days  after  the  serv- 
ice of  such  notice,  whereby  they  were  exonerated.  The  plaintiff  recovered 
before  the  justice  of  the  peace  against  all  of  the  defendants,  but  in  the  circuit 
court,  on  appeal,  only  against  Moss. 

The  answer  of  the  sureties  was  adjudged  to  be  suflicient  on  demurrer,  and 
the  plaintiff  elected  to  rest  its  case  upon  the  demurrer. 

We  need  not  pause  to  inquire  whether  a  municipal  corporation  is  authorized, 
by  section  751  of  Mansfield's  Digest,  to  do  what  the  plain tifif  has  here  under- 
taken to  do.    See  Taylor  v.  Pine  Bluff,  34  Ark.  608.    For,  suppose  it  has  no 
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:sach  power,  yet  its  contract  with  MoSis  was  executed.  Nothing  remained  to 
rbe  done  except  for  liim  to  pay  the  last  installment  of  the  price  he  had  agreed 
rto  pay  for  the  privilege.  He  had  reaped  all  the  benefits  he  had  proposed  to 
ihimself  in  making  the  contract;  and  the  doctrine  of  ultra  vires  has  no  just 
:application.  National  Bank  y,  Matthews,  98  U.  S.  621;  Parish  v.  Wheeler, 
.22  N.  Y.  494;  Whitney  Arms  Co.  v.  Barlow,  63  X.  Y.  62;  Poock  y^Lafay- 
^ette  Building  Ass'n,  71  Ind.  357;  Weber  \.  Agricultural  8oc.,  44  Iowa,  239. 

Helena  v.  Tv/mer,  86  Ark.  577,  furnishes  an  illustration  of  the  principle.  In 
that  case  a  city  had  assumed  to  let  public  grounds  for  private  uses,  and  it  was 
held  that  the  lessee  and  his  sureties  could  not,  after  full  enjoyment  of  the 
Jease,  deny  the  right  of  the  corporation  to  make  it. 

The  second  defense  arises  ufran  a  statute  to  be  found  in  Mansfield's  Digest: 

"Sec.  6398.  Any  person  bound  as  surety  for  another  in  any  bond,  bill,  or 
mote,  for  the  payment  of  money,  or  the  delivery  of  property,  may,  at  any  time 
-after  action  hath  accrued  thereon,  by  notice  in  writing,  require  the  person 
having  such  right  of  action  forthwith  to  commence  suit  against  the  principal 
.debtor  and  other  party  liable. 

"Sec.  6399.  If  such  suit  be  not  commenced  within  thirty  days  after  the  serv- 
iice  of  such  notice,  and  proceeded  in,  with  due  diligence,  in  the  ordinary  course 
•of  law,  to  Judgment  and  execution,  such  surety  shall  be  exonerated  firom  lia- 
(bility  to  the  person  notified. 

"Sec.  6400.  The  two  preceding  sections  shall  not  extend — First,  to  the  bond 
«of  any  executor,  administrator,  guardian,  or  other  person  given  to  secure  the 
performance  of  his  trust,  or  the  duties  of  liis  office;  nor,  second,  to  any  bond 
'With  collateral  conditions,  except  bonds  with  collateral  conditions  exclusively 
lot  the  payment  of  money  or  the  delivery  of  property,  or  exclusively  for  the 
performance  of  a  covenant  or  agreement  for  the  payment  of  money  or  delivery 
of  property." 

This  is  a  bond  single  for  the  payment  of  money,  and  is  not  conditioned  for 
the  performance  of  the  duties  of  an  office,  or  of  a  trust,  nor  for  the  perform- 
ance of  any  other  covenants.  As  the  second  plea  presents  a  perfect  bar  to  the 
action,  the  judgment  must  be  affirmed. 


Franco-Texan  Land  Co.  v,  Chaptivb. 

{SuyiretM  Court  of  Texat.    December  3,  1886.) 

1.  Alixnb — RfORTB  OP — Rbcovert  of  Personal  Pbopkbtt. 

Aliens  are  entitled  to  hold  personal  property,  and  to  sue  and  be  sued  for  recovery 
thereof  in  Texas  courts,  or  for  any  debts  that  may  be  due  them. 

2.  EXCKPTIOK— ^ATBMEKT  OF  FaCTS— AfTEB  TfiRM. 

Where  a  statement  of  facts  embodying  exceptions  is  filed  after  an  adjournment  of 
the  court  for  tlie  term,  under  an  order  of  court  allowing  this  to  be  done,  such  or- 
der does  not  render  valid  the  exceptions  embodied  in  the  statement. 

Appeal  from  Parker  county. 

The  directors  of  the  Franco-Texan  Land  Company  elected  A.  Ohaptive, 
a  Frenchman  and  resident  of  France,  president  of  said  company,  and  agreed 
to  pay  him  a  salary  of  $1,200  per  year  for  his  services  as  president^  and  to  fur- 
nish him  with  $300  to  defray  his  expenses  from  France  to  Weatherford, 
Texas.  Said  Gbaptive  was  furnished  with  said  expense  money,  and  he  came 
to  Weatherford,  and  entered  upon  the  duties  of  president  of  appellant  about 
June,  1881,  and  November,  1882,  he  died.  This  suit  was  instituted  by  ap- 
pellees, the  wife  and  son  of  A.  Chaptive,  as  his  heirs,  against  appellant,  on 
the  tWenty-eighth  day  of  January,  1884,  on  an  open  account  to  recover  of  the 
appellant  the  sum  $7,441.71,  the  amount  alleged  to  be  due  A.  Chaptive,  de- 
ceased, for  salary,  money  advanced,  etc.  The  petition  also  alleges  that  the 
appellant  was  further  indebted  to  them  iu  the  sum  of  $600,  the  amount  nec- 
essary to  defray  the  expenses  of  appellees  in  returning  to  France,  and  that  ap- 
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pellant  had  agreed  to  pay  their  expensea  in  returning.  Appellant  pleaded  in* 
offset  8450,  the  value  of  rock  sold  by  A,  Chaptive,  or  by  his  authority,  from 
the  lands  of  appellant,  and  charging  that  A.  Chaptive  received  said  8450,  and^ 
appropriated  the  same  to  his  own  use,  and  did  not  account  to  the  appellant  for 
tlie  same;  and  also  dharged  that  Chaptive  was  guilty  of  unauthorized  expend-' 
itures  which  were  proved  to  have  been  entered  by  him  in  their  books.  A  jury 
was  waived,  and  the  cause  submitted  to  the  court,  and  the  court  rendered, 
judgment  for  appellees  for  the  sum  of  8384,  from  which  defendant  appeals. 

E.  P,  Nicholson,  for  defendant  and  appellant. 

Appellees'  petition  showed  upon  its  face  that  Marie  Chaptive  was  an  alien,, 
and  it  contained  no  allegation  that  such  rights  as  she  was  seeking  in  our  court 
were  accorded  to  citizens  of  the  United  States  by  the  laws  of  France,  where 
she  is  alleged  to  be  a  citizen,  or  by  any  treaty  between  France  and  the  United 
States.  Rev.  St.  p.  5,  art.  9;  also  Id.  art.  1658,  p.  248;  White  v.  SabariegOr^ 
23  Tex.  243. 

The  court  erred  in  admitting  in  evidence,  over  the  objection  of  appellant, 
the  account  sued  on,  when  the  same  had  not  been  proven  as  required  by  law* 

McCaU  (6  McCall,  for  appellees. 

Willie,  C.  J.  Aliens  are  entitled  to  hold  personal  property,  and  to  sue 
and  be  sued  in  our  courts  for  its  recovery,  or  for  any  debts  that  may  be  due 
them.  2  Kent,  Comm.  25.  If,  therefore,  the  objection  to  the  right  of  Marie 
Chaptive  to  sue  upon  the  claim  which  is  the  basis  of  this  action  had  been, 
properly  taken,  it  would  have  been  of  no  avail. 

We  find  in  the  record  no  proper  bill  of  exceptions  taken  to  any  of  the  rul- 
ings of  the  court  upon  the  admission  of  testimony.  The  only  bill  of  excep- 
tions found  outside  of  the  statement  of  facts  does  not  set  forth  the  objections 
taken  to  the  evidence;  and  the  same  may  be  said  as  to  the  exceptions  em- 
bodied in  the  statement  of  facts.  Besides,  the  statement  of  facts  was  filed 
after  the  adjournment  of  the  court  for  the  term;  and,  though  an  order  of 
court  was  duly  entered  allowing  this  to  be  done,  this  did  not  legalize  the  ex- 
ceptions found  in  the  statement,  as  no  order  of  the  court  can  authorize  these* 
to  be  filed  after  the  term  of  the  court  has  closed.  The  findings  of  the  district 
judge  upon  the  law  and  the  facts  are  not  found  in  the  record.  We  cannot 
tell,  therefore,  upon  what  evidence  the  court  acted  in  making  up  its  judg- 
ment; and  this  judgment  must  be  sustained,  unless  there  was  proof  before 
the  court  to  justify  it.  For  want  of  a  proper  bill  of  exceptions  we  must  re- 
gard the  book-account  as  having  gone  before  the  judge  without  objection.  It 
was  not  his  duty  to  interpose  objections  which  the  defendant  below  did  not 
see  proper  to  urge,  and  to  exclude  it  from  his  consideration,  when  he  was  not 
asked  to  do  so  by  the  party  interested  in  having  this  done.  This  account  fully 
sustained  the  claim  of  the  plaintiffs,  and  showed  them  entitled  to  as  much  as 
they  recovered,  after  deducting  every  payment  or  credit  to  which  the  account 
was  subject  under  the  evidence.  The  court  seems  to  have  given  the  benefit 
of  the  doubt  to  the  defendant  as  to  all  items  of  the  account  upon  which  sus- 
picion was  cast  by  the  testimony.  This  certainly  was  all  it  could  ask  under 
the  circumstances.  We  do  not  mean,  however,  to  hold  that,  had  the  account 
been  properly  objected  to,  it  should  have  been  ruled  out  by  the  court.  It  was- 
taken  from  the  corporate  books  of  the  appellant,  which  were  shown  to  have 
been  correctly  kept.  It  constituted  an  account  of  transactions  had  by  a  cor- 
poration through  its  agents  and  officers  in  the  regular  course  of  its  business. 
Such  books  are  usually  held  to  be  competent  evidence  in  an  issue,  as  this  was, 
between  a  corporation  and  one  of  its  members.  They  are  open  to  the  inspec- 
tion of  the  members  and  officers  of  the  corporation  at  all  times;  and,  if  items 
of  debit  and  credit  are  incorrectly  entered  in  them,  to  the  detriment  of  either 
the  corporation,  or  any  individual  comprising  it,  eveiy  opportunity  is  afforded 
of  having  them  corrected.    It  would  seem  to  be  too  late  to  object  to  such  aa 
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account  after  it  has  been  treated  for  a  long  time  as  a  tnie  statement  of  the 
corporate  transactions,  and  the  only  party  by  whom  its  every  item  could  be 
established  has  ceased  to  live.  A  large  number  of  the  items  of  this  account 
were  sworn  to  be  correct  by  persons  having  a  personal  knowledge  of  the  facts 
upon  which  they  were  founded;  and  this  tended  to  render  it  probable  that  the 
balance  of  the  account  was  also  correct.  There  was  a  conflict  of  testiiiiony  as 
to  the  $450  received  for  rock  sold  from  the  company's  lands;  but,  the  court 
having  resolved  it  in  favor  of  the  plaintiffs,  its  judgment  in  this  respect  can- 
not be  disturbed. 

In  the  state  of  the  record  as  it  comes  before  us,  we  find  no  error  for  which 
the  judgment  should  be  reversed,  and  it  is  affirmed. 


Blum  and  another  v,  Bassett  and  others. 
{Supreme  Cowi  of  Texas.    December  21,  1886.) 

1.  CONTIKUANClt--AFnDAVIT — ABBBKT  WiTWESS. 

In  a  suit  to  set  aside  attachments,  in  which  the  sherifi  is  made  a  defendant,  a  first 
application  for  a  continuance,  which  shows  that  the  witness  for  whose  testimony 
the  continuance  is  sought  is  sick  and  unable  to  attend,  and  has  been  served  with  a 
subpoena,  should  be  granted,  and  the  fact  that  no  attempt  was  made  to  take  the 
witness'  depositions,  or  that  the  subpoena  was  served  by  the  sheriff's  deputy,  or  that 
the  witness'  fees  were  not  tendered  him,  or  that  the  aifidavit  is  made  by  an  agent 
of  the  party  seeking  the  continuance,  does  not  show  any  irregularity. 

2.  CinnoM  and  Ubaob—Evidxncb— Custom  against  Fact. 

Where  the  fact  of  a  loan  being  made,  and  the  money  thereon  paid  by  a  bank,  has 
been  plainly  established  by  positive  proof,  testimony  of  other  bankers  and  mer- 
chants of  the  town  tending  to  show  that  tbev  would  not  have  lent  the  money,  and 
that  it  was  out  of  the  course  of  business  ana  custom  of  bankers  in  the  place,  is  in- 
admissible. 

Appeal  from  Washington  county. 

This  suit  was  brought  by  Leon  &  H.  Blum,  junior  attacliing  creditors  of 
H.  Cohn,  against  Bassett  So  Bassett,  Charles  Wenar,  J.  S.  Newbauer,  and 
others,  seeking  to  set  aside  the  attachments  gf  Bassett  &  Bassett,  J.  S.  New- 
bauer &,  Bro.,  Charles  Wenar,  Isaac  Heidenheimer,  and  S.  Lederer,  on  the 
ground  that  they  were  fraudulent  and  collusive,  and  the  claims  fictitious,  and 
to  have  the  property  levied  on  under  the  writs  of  Bassett  &  Bassett  et  al.  first 
subjected  to  the  payment  of  the  debt  of  Leon  &  H.  Blum.  The  sheriflP  and 
clerk  were  joined  as  defendants.  The  suit  was  filed  on  the  twenty-ninth  of 
February,  1884.  On  the  eleventh  of  September,  1884,  a  subpoena  was  issued 
for  C.  B.  Shepard,  F .  A.  Engelke,  Thomas  D wyer,  and  others.  It  was  served 
on  the  seventeenth  of  September,  by  J.  L.  Moore,  sheriff,  by  A.  W.  Gilder, 
deputy.  Said  Moore  was  a  party  defendant.  On  the  eleventh  of  September 
the  case  was  set  for  trial  on  the  eighteenth  of  that  month.  On  the  call  of  the 
case  on  that  day  the  witnesses  above  named  failed  to  answer,  and  the  appel- 
lants, plaintiffs  in  the  court  below,  presented  their  application  for  a  continu- 
ance on  account  of  their  absence.  While  the  application  was  being  read,  the 
witness  Engelke  came  into  court,  and  on  the  next  day  the  witness  Dwyer 
came  in  and  testified;  but  Shepard  was  not  present  during  the  trial,  which 
lasted  from  the  eighteenth  to  the  twenty-fourth  of  the  month.  During  the 
trial  it  was  shown  by  the  testimony  of  W.  W.  Searcy,  one  of  the  appellants' 
attorneys,  and  who  was  a  son-in-law  of  Mr.  Shepard,  that  he  was  at  home 
sick  in  bed;  lives  about  half  a  mile  from  the  court-house;  had  been  sick  two 
or  three  weeks;  and  was  sick  at  the  time  he  was  subpoenaed  in  this  case  as  a 
witness.  It  did  not  appear  from  the  application  for  the  continuance  that  the 
fees  had  been  tendered  the  witness.  The  afildavit  was  made  by  an  agent  of 
the  plaintiffs,  and  showed  no  reason  why  it  was  not  made  by  the  plaintiffs 
themselves.  Judgment  was  rendered  for  defendants,  from  which  plaintiffs 
appeal. 

v.Ss.w.no.l — 3 
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Scott  db  Levi,  Garrett,  Searcy  &  Bi^an,  and  C  R.  Breedlof>e,  for  plaintiffs. 

(1)  The  application  for  continuance  being  the  first  application,  and  in  form 
in  compliance  with  the  statute,  the  court  erred  in  refusing  to  grant  the  same. 
The  application  was  in  due  form,  and  was  the  first  application  for  a  continu- 
ance. Rev.  St.  art.  1277;  Lieb  v.  Washington  Co,,  Galveston  term,  1885; 
Prewitt  V.  Everett,  10  Tex.  283;  McMahan  v.  Bushy,  29  Tex.  191. 

(2)  The  court  en;ed  in  refusing  to  permit  the  witnesses  Giddings,  Engelke, 
and  Dwyer  to  testify  when  asked  by  plaintiffs  as  to  whether  it  was  customary 
or  usual  in  banking  business  to  let  a  man  of  Cohn's  business  standing  in  Bren- 
ham  have  as  much  money  as  $2,000  in  the  month  of  February,  1883,  without 
security.  The  plaintiffs  attacked  the  claim  of  Bassett  &  Bassett  for  fraud. 
Bassett  &  Bassett  claimed  to  have  loaned  Cohn  $2,000  without  security.  The 
facts  show  that  Cohn  had  no  commercial  standing  in  Brenham,  and  that  he 
was  insolvent.  Giddings  and  Engelke  were  both  bankers  in  Brenham.  Dwyer 
was  a  capitalist  and  a  large  merchant.  The  plaintiffs  sought  to  show  by  these 
witnesses  that  tlie  transaction  of  Bassett  with  Ck)hn  was  unusual  and  out  of 
the  usual  course  of  business;  that  B.  H.  Bassett,  one  of  the  members  of  the 
firm  of  Bassett  &  Bassett,  liad  repeatedly  filed  suit  against  H.  Cohn,  and  knew 
of  his  being  bad  pay,  etc. 

(3)  The  court  erred  in  refusing  to  permit  the  witnesses  Giddings,  Engelke, 
and  Dwyer  to  testify  as  to  whether  the  loan  claimed  to  have  been  made  by 
Bassett  &  Bassett  to  Cohn  was  a  usual  transaction,  and  one  to  be  expected  of 
bankers.'  The  question  asked  the  witnessas,  which  the  court  refused  to  per- 
mit them  to  answer,  is  as  follows:  "It  is  in  evidence  in  this  case  that  on  Felv 
ruary  12,  1883,  Henry  Cohn  gave  to  Bassett  &  Bassett  his  note  for  $500,  due 
in  20  days,  there  being  a  pen^l  memorandum  at  the  bottom  of  the  note,  'No 
interest  to  be  charged  for  60  days; '  and  also  on  the  same  day  he  gave  to  Bas- 
sett &  Bassett  another  note  for  $500,  payable  in  10  days,  with  the  same  mem- 
orandum, *No  interest  to  be  charged  for  60  days;'  and  on  the  same  day  a 
third  note  for  $500,  due  in  40  days,  with  the  same  memorandum  hs  to  interest; 
and  on  the  same  day  he  executed  to  Bassett  &  Bassett  another  note  for  $500, 
due  in  30  days,  with  the  same  memorandum  as  to  interest.  All  of  these 
notes  stipulated  in  their  body,  interest  from  maturity.  State  if  at  that  season 
of  the  year,  at  that  time,  that  a  man  of  Cohn's  credit  and  standing  in  the 
community,  and  his  previous  history  here,  and  in  view  of  the  standing  of 
Bassett  &  Bassett  as  bankers,  a  transaction  of  that  kind  between  them,  with- 
out any  security  for  this  paper,  and  the  facts  viewed  in  all  other  respects, 
was  it  a  usual  transaction,  or  one  that  was  to  be  expected."  Bump,  Fraud. 
Conv.  50. 

(4)  The  court  erred  in  excluding  the  tax-rolls  of  Washington  county  for  the 
year  1883,  as  offered  by  the  plaintiffs,  for  the  purpose  of  showing  the  amount 
of  capital  that  Bassett  &  Bassett  had  on  tlie  first  day  of  January,  1883,  which 
said  tax-rolls  show  that  the  only  property  that  Bassett  &  Bassett  had  was 
$12,775  real  estate. 

(5)  The  court  erred  in  refusing  to  permit  the  witness  J.  S.  Newbauer  to 
state  what  facts  he  knew  of  that  justified  him  in  making  an  affidavit  for  an 
attachment  that  Henry  Cohn  was  about  to  transfer  his  property  for  the  pur- 
pose of  defrauding  his  creditors.  The  witness  was  asked  the  following  ques- 
tion, which  the  court  refused  to  permit  him  to  answer:  '*  You  state  in  the  affi- 
davit for  attachment  that  Henry  Cohn  is  about  to  dispose  of  his  property  for 
the  pui*pose  of  defrauding  his  creditors.  State  the  facts  which  you  had  within 
your  knowledge  that  justified  you  in  making  the  affidavit.  Secondly,  did  you 
know  any  facts,  or  have  any  knowledge  of  any  facts,  to  the  effect  that  Henry 
Cohn  was  about  to  dispose  of  his  property  to  defraud  his  creditors?"  New- 
bauer  had  attached  Cohn  by  invitation  of  Charles  Wenar,  a  son-in-law  of 
Cohn's,  who  had  also  attached  Cohn  ahead  of  iN^ewbauer.  His  attachment 
was  sued  out  on  the  ground  that  Cohn  was  about  to  dispose  of  his  property 
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with  intent  to  defraud  his  creditoi-s.     Newbauer  also  made  affidavit  in  the 
case  of  Heidenheimer  against  Cohn,  whose  attachment  was  sued  out  upon  the 
same  ground. 
iSayies  db  Bassett,  for  appellees,  Bassett  &  Bassett. 

(1)  There  was  no  error  in  overruling  appellant's  application  for  continuance, 
because  the  application  did  not  show  the  exercise  of  due  diligence  to  secure 
the  attendance  of  the  witness.  The  deputy-sheriff  could  not  execute  process 
in  a  suit  to  which  the  sheriff  was  a  party.  The  statute  requires  process  to  be 
issued  "to  the  sheriff  or  any  constable,"  (Rev.  St.  art.  1215,)  and,  the  sheriff 
being  a  party  to  the  suit,  the  service  should  have  been  executed  by  the  con- 
stable, (Kirk  V.  Murphy,  16  Tex.  654;  Powell  v.  Wilson,  Id.  59;  Oliphant 
Y.Dallas,  15  Tex.  138;  Sample  v.  Irwin,  45  Tex.  567.)  Due  diligence  must 
be  shown  by  the  application,  (Rev.  8t.  art.  1277;  Greenl.  Ev.  §  310;)  and  due 
diligence  required  the  tender  of  feet^  to  the  witness,  since  his  attendance  could 
not  otherwise  be  enforced,  (Rev.  St.  art.  2212;  Hensley  v.  Lytle,  5  Tex.  497; 
Bryce  \,  Jones,  88  Tex.  205.)  It  appearing  that  the  witness  Shepard  was  sick 
before  the  issuance  of  the  subpoena,  and  tiiat  that  fact  was  known  to  appel- 
lants' attorney,  the  issuance  of  a  subpoena  was  not  due  diligonce.  Act  April 
21, 1879,  (Sixteenth  Leg.  126;)  Cotton-press,  etc,  Co,  v.  Bradley,  52  Tex.  587; 
Galveston,  H.  cfe  /Sf.  A,  Ry,  Co.  v.  Quge,  63  Tex.  568;  Tems  &  P.  Ry.  Co.  v. 
Hardin,  62  Tex.  367.  The  affidavit,  being  made  by  an  agent,  is  defective,  in 
tliat  it  does  not  show  why  it  was  not  made  by  the  party  in  person.  Robinson 
V.  Martel,  11  Tex.  149. 

(2)  The  tendency  of  the  questions  propounded  to  the  defendant  Newbauer 
was  to  show  that  he  had  been  guilty  of  a  criminal  offense,  and  he  had  a  right 
to  refuse  to  answer  them.  The  matter  sought  to  be  elicited  from  said  New- 
bauer  was  in  any  event  immaterial,  the  judgment  being  divisible,  and  the 
testimony  relating  to  his  own  attachment  only,  and  the  entire  proceeds  of  the 
attached  property  having  been  appropriated  to  prior  attaching  creditors. 

Willie,  C.  J.  We  are  of  opinion  that  the  court  erred  in  overruling  the 
appellants'  motion  for  a  continuance.  The  affidavit  upon  which  the  motion 
was  based,  was  in  strict  conformity  with  the  statute  regulating  applications 
for  a  fii-st  continuance.  The  service  of  the  subpoena  upon  the  witness  was 
all  the  diligence  required,  and  it  was  not  necessary  that  his  fees  should  be 
tendered.  This  is  too  well  settled  in  our  practice  by  decisions  of  this  court  to 
require  further  discussion.  Transportation  Co,  v.  Hyatt,  54  Tex.  215;  Pre- 
Witt  v.  Everett,  10  Tex.  283;  McMahan  y.  Busby,  29  Tex.  191;  Cleveland  v. 
Cole,  65  Tex.  402.  These  cases  are  not  in  conflict  with  Hansley  v.  Lytle,  5 
Tex.  497;  for  there  no  subpoena  had  been  served  on  the  witness,  and  the  party 
making  the  affidavit  had  relied  solely  upon  his  promise  to  attend  court.  The 
court  did  not  say  that  it  was  necessary  to  tender  fees,  but  it  is  plain  from  the 
whole  decision  that  the  continuance  was  held  properly  denied  because  a  sub- 
poena had  not  been  served  upon  the  witness. 

We  are  pointed  to  no  statute  forbidding  a  deputy-sheriff  to  serve  a  subpoena 
issued  in  a  cause  wherein  the  principal  sheriff  is  a  party.  The  statute  provides 
that,  where  the  sheriff  is  a  party  to  a  suit,  tlie  citation  shall  be  directed  to  any 
constable  of  the  county.  Rev.  St.  art.  1217.  Specifying  this  particular  process 
impliedly  excludes  all  others,  and  permits  their  service  by  officers  other  than 
the  constable,  as  in  other  cases.  At  any  rate,  there  is  no  law  disqualifying 
the  sheriff  or  his  deputies  from  serving  a  subpoena  in  a  suit  like  the  present, 
and,  the  statute  not  disqualifying  them,  we  cannot  do  so. 

Our  Revised  Statutes  expressly  authorize  an  agent  to  make  any  affidavit 
that  it  may  become  necessary  or  proper  for  his  principal  to  make  during  the 
progress  of  a  civil  suit  or  judicial  proceeding,  (article  5;)  and  the  facts  set 
forth  in  the  motion  seem  in  this  case  to  have  been  sworn  to  on  the  personal 
knowledge  of  the  agent.    The  case  of  Robinson  v.  Martel,  11  Tex.  75,  was 
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decided  before  any  statute  of  this  kind  was  in  existence.  That  decision,  too» 
was  placed  upon  the  ground  that  the  agent  or  attorney  could  not  know  that 
the  witness  was  not  absent  through  the  procurement  or  consent  of  the  prin- 
cipal. This  fact  becomes  important  only  upon  a  second  or  some  subsequent 
motion  for  a  continuance,  and  is  not  required  to  be  stated  in  a  first  applica- 
tion. The  reason  for  the  rule,  as  stated  in  that  case,  does  not,  therefore,  ap- 
ply to  the  present. 

The  other  grounds  upon  which  the  court's  ruling  upon  the  motion  to  con- 
tinue is  sought  to  be  sustained  are  not  such  as  to  demand  attention. 

The  court  did  not  err  in  excluding  the  testimony  set  forth  under  the  second 
and  third  assignments  of  error.  It  was  sought  through  this  testimony  to 
prove  a  custom  to  contradict  a  fact  plainly  established  by  positive  testimony. 
This  is  not  allowable,  as  has  been  held  in  the  case  of  International  <fe  G.  N'. 
Ry,  Co,  V.  Gilbert,  64  Tex.  541.  It  had  been  positively  testified  that  Cohn 
got  in  money  from  Bnssett  &  Bassett  every  dollar  for  which  his  notes  to  them 
were  given.  It  was  therefore  a  matter  of  no  importance  that  other  bankers 
would  not  have  let  him  have  the  money  under  similar  circumstances,  or  that 
it  was  out  of  the  course  of  the  business  of  bankers  in  the  place  to  make  such 
loans.  Bassett  &  Bassett  chose  to  violate  such  a  custom  in  this  particular ; 
and  that  they  did  so  was  no  evidence  whatever  of  fraud  on  their  part,  or  of  a 
collusion  with  Cohn  to  defraud  his  other  creditors,  but  rather  to  the  con- 
trary, as  it  was  a  step  towards  enabling  Cohn  to  continue  in  business. 

We  cannot  see  what  bearing  the  amount  of  taxes  for  1883,  given  by  Bassett 
&  Bassett  to  the  assessor  of  Washington  county,  had  upon  the  question  in 
dispute,  and  the  brief  of  counsel  does  not  show  its  pertinency. 

The  questions  to  the  witness  Newbauer  were  also  properly  ruled  out.  Sup- 
pose he  had  answered  that  he  knew  no  facts  that  tended  to  show  that  Cohn 
was  about  to  transfer  his  property  for  the  purpose  of  defrauding  his  creditors, 
what  bearing  would  the  answer  have  had  upon  the  questions  at  issue?  It 
might  have  subjected  him  to  a  civil  suit  by  Cohn  for  wrongfully  obtaining  the 
attachment,  but  it  would  not  have  entitled  a  subsequent  attaching  creditor  to 
take  precedence  over  him  in  satisfaction  out  of  the  same  property.  But,  <id- 
mitting  that  it  would  have  been  a  link  in  a  proper  chain  of  evidence  to  show 
that  the  attachment  was  sued  out  by  collusion  with  Cohn,  there  is  nothing  in 
the  statement  from  the  record  made  by  the  appellant  to  show  that  a  single 
fact  was  proved  which,  taken  in  connection  with  any  answer  the  witness 
could  have  made,  would  have  proved  collusion  between  himself  and  Cohn,  the 
defendant  in  attachment.  The  isolated  fact  proposed  to  be  proved  would  not 
have  benefited  the  plaintiff's  case  under  the  ciixsumstances,  and  he  was  not, 
therefore,  prejudiced  by  its  exclusion.  The  question  propounded  to  the  wit- 
ness, however,  was  too"  obviously  without  relevancy  to  the  controversy  be- 
tween the  plaintiffs  and  the  defendants  to  require  any  argument  to  show  that 
it  was  justly  excluded.  But  for  the  error  of  the  court  in  refusing  to  continue 
the  cause,  as  pointed  out,  the  judgment  is  reversed,  and  the  cause  remanded. 


Cannon  v.  Cannon  and  another. 
{Supreme  Court  qf  Texas,    November  12,  1886.) 

Appeal— Insuffioiknt  Assxonmrnts  op  Ebbob. 

Where  three  several  special  exceptions  are  taken  which  set  up  two  separate,  dis- 
tinct, and  independent  objections  to  the  petition  in  the  suit,  au  assignment  of  error 
as  follows:  **Theooart  erred  in  not  sustaining  defendants  special  exceptions  to 
plaintiff's  supplemental  petition  filed  November  6,  lS85,"^is  bad,  as  not  complying 
with  the  rules  of  the  supreme  court  of  Texas,  and  will  not  be  considered  on  ap- 
peal. 

Same— Paper  Admitted  Below  without  Objection. 

An  objection  not  taken  below  to  a  paper  offered  in  evidence  cannot  be  taken  for 
the  first  time  on  appeal. 
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3  Same— AsstoKMBiTT  of  Error— To  Refusal  to  Give  Several  Cuargeb. 

An  assignment  of  error  which  U  taken  to  the  refusal  of  the  court  to  give  several 
charges  is  in  violation  of  the  rules  of  the  supreme  court  of  Texas. 

4.  KviDBKCE— Constable's  Deei>— Proof  of  Authority. 

Where  a  constable  signs  a  constable's  deed  as  such,  his  signature  is  prima  facte  ev- 
idence of  his  authority,  and  such  a  deed  is  rightly  admitted  in  evidence  in  the  ab- 
sence of  proof  to  U>e  contrary. 

6.  Same— JuDOMEKT  of  Another  Court— Certified  Copy, 

The  admission  in  evidence  of  certified  copies  of  judgments  of  other  courts  is  gov- 
erned by  Rev.  St.  Tex.  art.  2252,  and  not  b^r  Rev.  St.  Tex.  art.  2267;  and  a  certiiied 
copy  of  a  judgment  of  another  court  may  rightly  be  admitted  without  notice. 

Appeal  from  Rockwall  county. 

This  is  a  suit  brought  by  W.  S.  and  W.  B.  Cannon  against  Emberry  Cannon, 
in  the  form  of  an  action  of  trespass,  to  try  title  to  certain  premises  d^cribed 
in  the  petition.  Appellant  answered  by  general  demurrer  and  general  denial, 
and  pleaded  specially  that  the  land  sued  for  was  purchased  by  him  from  one 
G.  B.  Davis,  who  at  the  time  made  the  deed  to  appeUees  for  the  use  and  bene- 
fit of  appellant;  that  appellant  was  placed  in  possession  of  the  said  premises 
by  said  Davis,  and  had  held  the  same  continuously,  and  was  still  in  possession 
of  the  same,  and  paid  all  taxes  thereon,  and  held  the  said  deed  from  Davis  to 
appellees  in  his  possession,  and  they,  with  full  notice  and  knowledge  of  his 
rights,  had  accepted  the  trust,  and  held  said  premises  for  his  use  and  benefit 
up  to  and  Until  the  institution  of  said  suit.  The  appellant  prays  for  cancel- 
lation of  the  pretended  title  of  appellees,  removal  of  the  cloud  from  his  title, 
and  for  general  relief.  Appellees  filed  a  supplemental  petition  denying  gen- 
erally the  allegations  in  appellant's  original  answer,  and  pleading  specially 
that  the  conveyance  was  taken  in  the  name  of  appellees  for  the  purpose  of 
hindering  and  defrauding  the  creditors  of  appellant,  and  was  intended  as  a 
gift  to  appdlees.  They  also  pleaded  statute  of  10  years'  limitation.  Appellant 
Sled  supplemental  answer  demurring  both  generally  and  specially  to  the  sup- 
plemental petition  of  appellees,  and  a  general  denial  of  its  allegations.  On 
^lay  3,  1886,  the  court  overruled  appellant's  demurrers  to  appellee's  supple- 
mental petition,  and  on  May  4,  1886,  the  cause  was  submitted  to  a  jury,  and 
resulted  in  a  verdict  and  judgment  for  appellees.  May  5,  1886,  the  appellant 
moved  for  a  new  trial,  which  being  overruled  by  the  court,  he  excepted,  and 
gave  notice  of  appeal,  and  10  days  were  allowed  in  trhich  to  file  a  statement 
of  facts;  and  having,  within  proper  time,  filed  an  appeal-bond  and  assignment 
of  erroi*8,  he  now  brings  the  cause  before  this  court  for  revision. 

Allen  <&  Vesey  and  T.  L.  8tanfleld,  for  appellants. 

The  court  erred  in  not  sustaining  defendant's  special  exceptions  to  plain- 
tiff'a  supplemental  petition  filed  November  6,  1885.  The  facts  constituting 
the  fraud  must  be  stated. 

The  court  erred  in  admitting  in  evidence  certified  copy  of  judgment  ren- 
dered in  the  county  court  of  Rockwall  county.  Copies  of  judgments  from 
other  and  different  courts  having  different  jurisdiction  stand  no  higher,  as  to 
the  authenticity  of  the  copy,  than  a  copy  of  a  recorded  instrument,  and 
should  be  filed  with  the  papers  of  the  cause,  and  information  given  to  the 
opposite  party.  The  copy  of  judgment  was  admitted  over  objections  of  ap- 
pellant, without  having  been  filed  with  the  papers,  and  without  any  notice  to 
appellant.    Rev.  St.  Tex.  art.  2257. 

The  court  erred  in  admitting  in  evidence,  over  objection  of  defendant,  an 
original  execution  and  i>enditioni  exponas,  purporting  to  be  issued  out  of  the 
county  court  of  Rockwall  county  on  the  nineteenth  day  of  September,  1883, 
as  shown  by  defendant's  bill  of  exceptions  No.  2.  An  original  record  or  a 
paper  of  another  and  different  court  is  entitled  to  no  authenticity  or  standing 
unless  found  in  the  custody  of  the  legal  custodian.  The  instruments  were 
admitted  in  evidence  without  notice,  and  without  coming  into  court  in  the 

Digitized  by  VjUUSJlt: 


38  SOUTHWESTERN   REPORTER*  [TeX. 

custody  of  the  clerk  or  custodian  thereof.  1  Greenl.  Ev.  §§  484,  485;  1 
Starkie,  195. 

The  court  erred  in  admitting  in  evidence  what  purported  to  be  a  constable\s 
deed  to  the  land  in  controversy,  without  sufficient  proof  of  the  execution 
thereof. 

The  court  erred  in  refusing  to  give  the  first  special  charge  asked  by  tlie 
defendant.  The  defendant  asked  the  court  to  charge  the  jury  that  if  they  be- 
lieved from  the  evidence  that  on  the  fourth  of  November,  1875,  the  defendant 
having  purchased  the  land  in  controversy  from  G.  B.  Davis,  and  paid  to  said 
Davis  the  purchase  money  therefor,  and  procured  from  said  Davis  a  deed  to 
W.  S,  and  W.  B.  Cannon,  the  plaintiffs,  and  that  said  plaintiffs  did  not  pay  to 
Davis,  nor  have  ever  paid  to  defendant,  said  purchase  money,  then  the  effect 
of  such  conveyance,  so  made,  would  be  to  vest  the  equitable  title  to  the  land 
in  the  defendant,  and  in  that  case  defendant  would  be  entitled  to  recover  the 
premises  in  controversy;  and  you  will  so  find,  unless  you  should  believe,  un- 
der the  evidence  and  instruction  hereafter  given,  that  defendant  was  estopped 
from  setting  up  such  claim,  or  has  subsequently  parted  with  his  title.  Neill 
v.  Keese,  5  Tex.  23;  2  Greenl.  267;  2  Story,  Eq.  1201;  Cole  v.  Noble,  63  Tex. 
432;  HempsUad  v.  Hempstead,  2  Wend.  109;  3  Wait,  33. 

The  court  erred  in  refusing  to  give  the  jury  special  charge  No.  2  asked  by 
defendant.  If  the  defendant  paid  the  purchase  money  for  the  land,  before  he 
can  be  estopped  from  setting  up  his  claim  thereto,  it  must  clearly  appear,  at 
the  time  the  land  was  conveyed  by  Davis,  that  the  deed  was  made  to  plain- 
tiffs for  the  purpose  of  hindering,  delaying,  and  defrauding  his  creditors,  and 
placing  the  property  beyond  the  reach  of  his  just  debts ;  and  the  burden  of  prov- 
ing such  fraudulent  intent  devolves  upon  the  plaintiffs. 

Word  c6  CJiarlton,  for  appellees. 

Willie,  C.  J.  The  first  assignment  of  error  is  as  follows:  "The  court 
erred  in  not  sustaining  defendant's  special  exceptions  to  plaintiff's  supple- 
mental petition  filed,  November  6,  1885."  The  special  exceptions  were  three 
In  number,  and  set  up  two  separate  distinct  and  independent  objections  to  the 
petition.  Which  one  of  these  objections  the  court  should  have  sustained  is 
not  pointed  out  by  the  assignment.  The  proposition  seems  to  refer  to  either 
the  first  or  second  exception;  we  cannot  tell  which.  Besides,  the  assign- 
ment, if  improper,  cannot  be  aided  by  the  proposition.  It  must  stand  or  fall 
according  as  it  complies  with  the  rules;  which  this  does  not,  and  will  not, 
therefore,  be  noticed. 

The  admission  in  evidence  of  the  certified  copy  of  the  judgment  of  the 
county  court  of  Rockwall  county  was  proper.  Article  2257,  Rev.  St.,  does 
not  apply  to  such  a  judgment,  but  to  instruments,  the  originals  of  which"  are 
permitted  or  required  to  be  recorded  in  the  county  clerk's  office  under  the  reg- 
istration acts.  Judgments  of  another  court  are  governed  by  article  2252  of 
the  Revised  Statutes,  and  the  certified  copy  in  evidence  fulfilled  the  require- 
ments of  that  article. 

The  objections  taken  below  to  the  reading  in  evidence  of  the  venditioni  ex- 
ponas were  different  from  those  urged  in  this  court.  It  was  not  objected  be- 
low that  the  paper  did  not  come  from  the  custody  of  the  proper  officer.  If 
so,  the  plaintiffs  might  have  supplied  proof  of  that  fact.  An  objection  not 
taken  below  to  a  paper  offered  in  evidence  cannot  be  taken  for  the  first  time 
in  this  court.  Sharp  v.  Schmidt,  62  Tex.  263;  Galveston,  H.  A  S,  A.  Ry. 
Co.  V.  Qage,  63  Tex.  568. 

It  was  not  error  to  admit  in  evidence  the  constable's  deed  to  the  land. 
Ketchum.  who  purported  to  act  as  constable  in  making  the  deed,  and  who 
signed  it  as  such,  testified  to  the  genuineness  of  the  signature.  The  fact  he 
signed  the  deed  as  constable  vf&s  pnma  facie  evidence  of  his  authority,  and 
there  was  no  proof  introduced  to  the  contrary.    This  wsis  held  by  this  court 
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in  the  case  of  Been  v.  Wills,  21  Tex.  642,  in  reference  to  a  receipt  purport^ 
ing  to  be  signed  by  a  person  as  tax  collector,  when  there  was  no  proof  that 
he  held  the  office  at  the  time  it  was  signed.  The  rule  holds  good  in  a  case 
like  the  present.  Besides,  the  court  judicially  knew  that  Ketchum  was  con- 
stable at  the  time  the  deed  was  signed.  Judicial  knowledge  extends  to  all 
county  officers,  and  has  often  been  held  to  embrace  sheriffs  and  marshals.  A 
constable  has  the  powers  of  a  sheriff  in  executing  the  process  of  the  district 
court  and  carrying  out  its  orders,  and  his  authority  and  signature  must  be 
known  to  them.     1  Greenl.  Ev.  §  6,  and  authorities  cited. 

The  court  did  not  err  in  refusing  to  give  the  first  special  charge  asked  by 
the  defendant.  This  charge  ignores  the  fact  that  the  grantees  in  the  deed 
were,  at  the  date  of  its  execution,  the  minor  children  of  the  appellant,  living 
with  him,  in  which  case  the  presumption  of  law  would  be  that.  In  taking  the 
deed  in  their  name,  their  father  intended  the  land  as  a  gift  or  advancement 
to  them.  Higgins  v.  Johnson,  20  Tex.  393,  394;  Saufley  v.  Jackson,  16  Tex. 
579.  This  charge  also  overlooks  the  point  made  by  the  appellees  that  the 
deed  was  made  by  their  father  to  them  for  the  purpose  of  defrauding  his  cred- 
itors. It  in  fact  gives  the  land  to  the  appellant  if  the  appellees  did  not  pay  the 
purclrase  money,  no  matter  what  may  have  been  developed  by  the  evidence  as 
to  the  intention  of  their  father  in  reference  to  tlie  title.  This  would  have 
been  in  direct  contradiction  of  the  court's  general  charge  upon  these  ques- 
tions, which  was  a  correct  exposition  of  the  law  bearing  on  them. 

The  seventh  assignment  is  as  follows:  "The court  erred  in  refusing  to  give 
the  jury  the  special  charge  No.  2  asked  by  defendant.  If  the  charge  alluded 
to  embraced  only  one  instruction,  this  assignment  would  sufficiently  comply 
with  the  rules.  But,  under  the  designation  of  a  single  charge,  it  includes 
four  distinct  instructions,  each  involving  a  separate  proposition,  and  some  of 
them  have  no  relation  whatever  to  each  other.  The  assignment  of  error  is 
actually  taken  to  the  refusal  of  the  court  to  give  several  charges,  and  is  there- 
fore in  violation  of  the  rules,  as  has  been  frequently  held  by  this  court. 
Byrnes  v.  Morris,  53  Tex.  220;  International  &  G,  N,  R.  Co.  v.  Gilbert,  64 
Tex.  536. 

The  third  special  charge  asked  by  the  appellant  was  not  the  law  of  the  case. 
There  was  no  question  of  specific  performance  of  a  voluntary  gift  before  the 
court.  The  gift  to  the  appellees,  if  made  at  all,  was  fully  consummated  by 
the  execution  of  the  deed,  and  was  not  executory.  There  was  no  mere  promise 
to  give,  but  an  absolute  gift  evidenced  by  writing,  and  taking  effect  in  prces- 
efUi;  and  as  the  grantees  were,  at  the  time,  children  of  tender  years,  living 
with  their  father  upon  the  land,  it  was  accompanied  by  all  the  possession 
which  they  were  capable  of  receiving  under  the  circumstances.  This  is  the 
theory  of  the  appellees'  case,  so  far  as  the  gift  to  them  of  the  land  is  concerned. 
The  appellant's  theory  is  that  there  was  no  gift  whatever,  either  executed  or 
executory,  but  that  the  appellant's  promise  was  that  the  appellees  should  have 
the  land  when  they  paid  the  purchase  money  given  to  Davis  for  it.  Any 
charge,  therefore,  that  set  forth  what  circumstances  would  authorize  the  ap- 
pellees to  compel  a  specific  performance  of  a  gift  was  not  authorized  by  the 
evidence,  and  would  have  misled  the  jury. 

It  is  enough  to  dispose  of  the  fourth  charge  to  say  that  it  required  a  verdict 
for  the  appellant,  if  the  constable's  sale  was  void,  or  if  the  judgment  under 
which  the  land  was  sold  had  been  paid  off;  whereas,  there  were  other  impor- 
tant issues,  which,  if  found  for  the  appellees,  entitled  them  to  a  recovery. 

The  court  properly  refused  to  withdraw  from  the  jury  the  issues  as  to  the 
gift  of  the  land,  and  the  intent  of  appellant  to  defraud  his  creditors  in  having 
the  deed  made  to  his  sons,  and  to  place  the  case  before  them  solely  on  the 
legality  and  binding  force  of  the  constable's  sale. 

The  twelfth  assignment  is  not  well  taken,  as  is  apparent  from  what  we  have 
said,  and  the  authorities  we  have  referretl  to,  under  the  sixth  assignment  of 
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error.    What  we  have  said  as  to  withdrawing  one  of  the  issues  from  the  jury 
is  applicable  also  to  the  thirteenth  assignment  of  error.     Had  the  charge  m  t 
been  qualified  as  it  was  by  the  court,  no  issue  as  to  the  constable's  sale  would 
have  been  submitted  to  the  jury. 
We  find  no  ^rror  in  the  judgment,  and  it  is  affirmed. 


Mayes  v.  Blanton,  Adm'x. 
(Sujtreme  Court  of  Texas,    January  21,  1887.) 

EXICDTORS  AKD  AdMIKISTBATOBS  —  RECOVERY  OF  PURCHASB  MONEY-*- EXKCUT0B*8  SaLB. 

The  administrator  dc  bonis  rum  brought  an  action  against  the  purchaser  of  land 
from  an  executor  to  recover  the  land  purchased,  and  to  remove  the  cloud  from  title, 
it  having  been  decided  upon  the  former  appeal  in  this  case  {Blanton  v.  Mayes,  58 
Tex.  424)  that  the  executor  had  no  power  to  sell.  There  was  evidence  tending  to 
show  Ihat  debts  against  the  estate  existed  at  the  time  the  purchase  was  made  frord 
the  executor,  and  that  the  estate  had  received  the  benefit  of  the^eater  part  of  the 
money  paid,  and  that  the  purchase  was  made  in  good  faith.  Beldy  that  the  pur- 
chaser was  entitled  to  recover  the  money  which  he  paid  for  the  land,  in  so  far  as 
the  same  may  have  been  applied  to  the  estate  or  the  beneficiaries  under  the  will ; 
and  that  knowledge,  by  the  estate  or  beneficiaries,  of  the  source  from  which  the 
money  came,  is  an  unimportant  fact  in  the  determination  of  the  right  of  the  pur- 
chaser to  have  returned  to  him  the  money  received  by  the  estate,  or  exx>ended  for 
-  its  bimefit. 

Appeal  from  Liberty  county. 

Hugh  Jackson,  C,  X.  Cleveland^  and  Davis  &  Sayles,  for  appellant.  Whar- 
ton Bran^ht  for  appellee. 

Stayton,  J.  It  appears  that  T.  Schlatter  died  testate  in  the  year  1875,  and 
by  his  will  named  three  persons  executors,  two  of  whom  renounced  the  exec- 
utorship, and  the  other  probated  the  will,  and  in  accordance  with  its  terms 
received  letters  testamentary  wliich  empowered  him  to  administer  the  estate 
without  the  control  of  the  probate  court.  The  executor  seems  to  have  re- 
turned an  inventory  and  appraisement.  The  will  had  this  further  provision: 
"I  will  and  bequeath  unto  John  Howard,  Beven  R.  Davis,  and  Julius  Fred- 
erick, of  Galveston,  and  to  the  survivor  of  them,  all  and  singular  my  estate 
and  property,  real,  personal,  and  mixed,  in  trust  for  the  uses  and  purposes 
following:  First,  they  shall  pay  out  of  the  above  estate  all  my  just  debte.** 
The  will*  then  provides  for  the  management  and  control  of  that  part  not  neces- 
sary to  pay  debts,  by  the  trustees;  evidently  contemplating  that  the  property 
should  remain  in  their  hands,  control,  and  management  for  many  years  for 
the  benefit  of  the  beneficiaries  in  the  trust.  The  same  persons  named  as  trus- 
tees were  also  appointed  executors.  After  the  one  executor  qualified  he  sold 
the  tract  of  land  in  controversy  to  the  appellant,  who  paid  him  for  it.  On  a 
former  appeal  it  was  decided  that  one  of  the  trustees  had  no  power  under  tlie 
will,  the  others  living,  to  sell  the  property  conveyed  in  trust,  and  the  opinion 
questions  the  power  of  all  the  trustees,  under  the  provisions  of  the  will,  to 
sell.  Blanton  v.  Mayes,  58  Tex.  424.  While  the  opinion  there  given  recog- 
nizes the  correctness  of  the  ruling  In  Johnson  v.  Botvden,  43  Tex.  671,  re- 
asserted in  Anderson  v.  Stockdale,  62  Tex.  54,  there  is  much  in  the  argu- 
mentative part  of  the  opinion  which  would  seem  to  deny  the  rule  laid  down 
in  the  cases  above  mentioned;  but  it  will  be  seen  that  there  was  no  evidence  in 
the  case,  as  then  presented,  which  tended  to  show  that  the  estate  owed  debts, 
which  alone,  under  the  terms  of  the  will,  would  have  confined  the  qualified 
executor,  or  all  of  them,  had  they  qualified,  to  sell  the  property  as  executors. 
We  do  not  now  understand  that  it  was  decided  on  the  former  appeal  that  the 
executor  who  qualified  was  not  empowered  to  sell  property  of  the  estate  to  pay 
debts,  unless  he  did  so  under  an  order  of  the  probate  court  in  course  of  a  reg- 
ular administration.     That  we  regard  as  an  open  question  in  the  case. 
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The  execator  who  qualified  died  within  about  a  year  after  his  qualification, 
and  letters  of  administration  de  bonis  non  were  granted  to  the  appellee,  who 
brought  this  action  against  the  purchaser  from  the  executor  to  recover  the 
land  by  him  purchased,  to  remove  cloud  from  title,  and  to  recover  rents.  The 
defendant  set  up  the  fact  of  his  purchase;  that  he  paid  for  the  land;  and  that 
the  estate  received  the  benefit  of  the  money  paid  by  him;  and  he  asked,  in 
case  his  title  to  the  land  should  not  be  held  good,  that  the  plaintiff  be  not  per- 
mitted to  recover  the  land  without  returning  to  him  the  money  he  had  paid 
for  it,  with  interest  thereon.  He  also  claimed  reimbursement  for  taxes  on  the 
land  which  he  had  paid.  There  was  evidence  tending  to  show  that  debts 
against  the  estate  existed  at  the  time  the  executor  sold  the  land,  and  that  the 
estate  had  received  the  benefit  of  the  greater  part  of  the  money  paid.  The 
trial  resulted  in  a  judgment  for  the  plaintiff  for  the  land  and  for  rents. 

The  court  below  gave  the  following  instructions:  "Generally,  when  there 
is  a  defective  or  voidable  sale  of  land,  and  the  person  in  whom  the  title  is  re- 
ceives himself  the  purchase  money,  he  will  be  required  to  refund  it,  upon  ask- 
ing for  a  recovery  of  the  land.  But  upon  the  subject  of  the  claim  for  the  re- 
turn of  the  purchase  money  alleged  to  have  been  paid  by  Mayes  to  Howard 
you  are  instructed  that  the  sale  under  Schlutter's  will,  as  tliat  instrument  has 
been  construed,  not  being  authorized  by  the  power  which  it  was  attempted  to 
exercise,  but  in  contravention  of  its  terms,  as  explained,  the  defendant  made 
the  purchase  at  hisowh  risk;  and  the  mere  payment  of  the  purchase  money  to 
one  not  authorized  to  sell  would  not  of  itself  make  the  estate  of  Schlutter  liable 
for  its  return.  The  receipt  and  deposit  of  the  money  by  Howard,  or  the  use 
of  it  by  him  alone,  not  acting  under  the  authority  of  the* probate  court,  would 
not  make  said  estate  liable  for  its  return;  and,  if  you  f)nd  these  to  be  the  facts, 
your  verdict  will  simply  be  for  the  plaintiff. "  "But  if  the  evidence  shows  you 
that  the  estate  of  Schlutter  knowingly  received  the  money  paid  by  Mayes  to 
Howard  for  the  land,  and  the  beneficiaries  under  Schlutter's  will  used  it  for 
their  benefit,  then  the  estate  would  be  liable  for  its  return;  and,  if  this  has 
been  shown  by  tha  evidence,  you  can  find  a  verdict  for  the  defendant  for  the 
sum  the  estate  thus  received,  with  interest  thereon;  and  the  burden  of  prov- 
ing this  to  your  satisfaction  is  upon  the  defendant  in  the  case."  This  is  as- 
signed as  error. 

These  charges  were  erroneous.  The  record  shows  that  the  executor,  under 
the  letters  testamentary,  had  the  apparent,  if  not  the  real,  power  to  do  every 
act  which  an  executor  administering  an  estate  under  the  provisions  of  a  will 
freed  from  the  control  of  the  probate  court  may  ordinarily  do.  The  appellant 
is  shown  to  have  purchased  in  good  faith,  and  we  know  of  no  rule  of  law 
which  denies  to  him  the  right  to  recover  the  money  which  he  paid  for  the 
land,  in  so  far  as  the  same  may  have  been  applied  to  the  benefit  of  the  estate, 
or  the  beneficiaries  under  the  will.  Knowledge  of  the  source  from  which  the 
money  came  is  an  unimportant  fact  in  the  determination  of  the  right  of  the 
appellant  to  have  returned  to  him  so  much  of  the  purchase  money  as  may 
have  been  received  by  the  estate,  or  expended  for  its  benefit.  The  equity 
arises  from  the  fact  that  the  estate  has  had  the  benefit  of  his  money,  and  now 
seeks  to  take  from  him  the  property  tot  which  it  was  paid.  If  the  appellant 
were  setting  up  an  estoppel,  then  knowledge  might  become  a  material  fact. 
Equities  such  as  the  appellant  asserts,  and  the  charge  denies,  have  been  en- 
forced in  many  cases  in  which  the  sale  on  which  the  money  was  paid  was 
void.  Hotoard  v.  North,  5  Tex.  316;  Hemdon  v.  Rice,  21  Tex.  456;  Walker 
y.Lawler,  45  Tex.  538;  Story,  Eq.  696,  707.  If  tlie  phiintiff  shall  recover 
the  land,  the  defendant  is  entitled  to  have  the  money  of  which  the  estate  has 
had  the  benefit,  with  interest  on  it,  as  is  he  entitled  to  reimbursement  of  any 
money  which  he  has  expended  for  taxes  on  the  land. 

These  views  render  it  unnecessary  to  consider  any  of  the  other  assignments 
of  error. 
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For  the  error  noticed,  the  judgment  will  be  reversed,  and  the  cause  re- 
manded. 

Willie,  C.  J.,  not  sitting. 


Garcia  v.  Gray. 
(Sufirnm  Oyitrt  of  Texas.    January  28,  1887.) 

1.  Error— AesioNMEicr  Too  General — ^JuoojiiEin^— Evidence. 

AssignnieiitB  of  error  which  object  to  the  judgment  on  the  ground  that  it  is  not 
supported  by  the  evidence,  and  is  not  in  accordance  with  the  allegations  of  the  plea 
in  reconvention,  without  stating  in  what  respect  the  evidence  is  insufficient  to  sup- 
port the  plea,  nor  pointing  out  the  variance  between  the  allegations  of  the  plea  and 
'^  the  evidence  introduced  m  support  of  it,  are  too  general,  and  will  not  be  consid- 
ered.   Texas  Supreme  Court  Rules  34,  26. 

2.  Orders— AoREBMBMT  with  Drawbb^Rblkasb  of  Drawer. 

Where  A.,  owing  B.  a  debt,  gives  him  an  order  on  a  third  party  indebted  to  A. 
for  the  delivery  of  an  agreed  number  of  goats,  which  such  party  refuses  to  deliver 
till  satisfied  of  the  extent  of  his  indebtedness  to  A.,  and  B.,  after  notitying  A.  of 
such  party's  refusal,  enters  into  a  written  agreement  with  him  to  extend  tlie  time 
for  receiving  the  gpats,  upon  such  party's  agreeing  to  deliver  them  at  the  end  of 
that  time,  and  such  party  moves  the  goats  to  Mexico,  field  that  B.  by  his  agreement 
released  A.  from  all  obligation  on  the  order,  and  the  debt  it  was  given  to  satisfy. 

Appeal  from  Duval  county. 

Assumpsit.    Judgment  for  defendant.  Gray.    Plaintiff  appeals. 

Bryant  &  Coyner^  for  appellant.    James  O.  Luby,  for  appellee. 

Willie,  C.  J.  llomulo  Garcia  sued  E.  N.  Gray  to  recover  S508,  balance 
alleged  to  be  due  upon  the  sale  of  certain  property  by  Garcia  to  Gray  for  the 
sum  of  $737,  after  deducting  therefrom  $229  admitted  to  have  been  paid.  It 
was  averred  in  the  petition  that  this  balance  was  to  be  paid  by  the  delivery 
to  Garcia  of  500  goats,  and  that  Gray  had  given  Garcia  an  order  for  them  di- 
rected to  Carmelia  Vela,  who  refused  to  deliver  them  because  he  did  not  know 
whether  or  not  he  was  indebted  to  Gray  to  that  extent.  It  was  further  al- 
leged that  Gray  received  due  notice  of  this  refusal  on  the  part  of  Yela,  but 
had  failed  to  pay  the  $508  due  upon  the  contract  of  sale.  The  defendant  be- 
low answered  that,  after  notifying  defendant  of  Vela's  refusal  to  deliver  the 
goats,  the  plaintiff  entered  into  a  written  agreement  with  Vela  to  extend  the 
time  for  receiving  them  for  over  two  months,  upon  Vela's  agreeing  to  deliver 
them  at  the  end  of  that  time;  and  that  thereby  the  defendant  was  prevented 
from  enforcing  an  immediate  delivery  of  the  property.  He  further  pleaded 
that  the  plaintiff,  after  making  the  agreement  with  Vela,  had  knowingly  per- 
mitted him  to  remove  the  goats  out  of  the  county  of  Duval;  that  plaintiff  never 
demanded  them  of  Vela,  after  making  the  said  written  agreement,  until  A'ela 
had  taken  the  goats  to  Mexico,  which  was  done  with  the  consent  of  the  plain- 
tiff. He  further  pleaded  in  reconvention  a  debt  due  him  from  Garcia  for 
building  a  division  fence  between  his  lands  and  those  of  Garcia,  and  for  the 
value  of  certain  articles  of  personal  property  furnished  the  latter  at  his  re- 
quest. The  cause  was  tried  before  the  judge  alone,  who  gave  judgment 
against  the  plaintiff  upon  his  claim,  and  also,  upon  the  plea  of  reconvention, 
allowing  a  recovery  in  behalf  of  the  defendant  for  $192,  from  which  judg- 
ment Garcia  has  appealed  to  this  court. 

The  two  first  assigned  errors  are  to  the  judgment  upon  the  defendant's 
claim  in  reconvention.  These  assignments  object  to  the  judgment,  in  this 
respect,  on  the  ground  that  it  is  not  supported  by  the  evidence,  and  is  not  in 
accordance  with  the  allegations  of  the  plea  in  reconvention.  In  what  respect 
the  evidence  is  insufficient  to  support  the  plea  the  assignment  does  not  state; 
nor  does  it  point  out  the  variance  between  the  allegations  of  the  plea  and  the 
evidence  introduced  in  support  of  it.    The  assignments  are  too  general,  and 
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are  in  violation  of  the  rules  of  this  court,  and  will  not  be  considered.  See 
Rnles  24  and  26. 

As  to  the  claim  upon  which  Garcia  founded  his  suit,  the  facts  proven  upon 
the  trial  fully  sustained  the  defenses  set  up  by  the  appellee.  When  the  order 
for  the  goats  was  presented  to  Vela,  he  declined  to  deliver  them,  because,  as 
he  stated,  a  settlement  between  himself  and  Gray  was  necessary  before  he 
could  tell  whether  or  not  he  owed  Gray  to  that  extent.  This  was  on  the 
eleventh  of  May,  1885,  and  on  the  next  day  Garcia  notified  Gray's  agent  of 
what  Vela  had  stated.  Had  no  subsequent  contract  been  made  between  Gar- 
cia and  Vela  in  reference  to  the  delivery  of  Uie  goats,  the  former  would  have  had 
grounds  for  an  action  against  Gray  for  a  breach  of  the  contract  for  the  deliv- 
ery of  the  property.  When  Gray  gave  the  order  upon  Vela,  the  position  of 
the  parties  was  the  same  as  if  the  former  had  sold  to  Garcia  the  WO  head  of 
goats  in  the  possession  of  Vela.  In  such  casea  the  vendee  is  treated  as  being 
in  the  actual  receipt  of  the  property  when  all  of  the  parties  agree  that  the  party 
in  possession  shall  thereafter  hold  the  property  for  the  vendee.  Benj.  Sales, 
§  174;  Blackb.  Sales,  §  28.  The  consent  of  the  vendor  that  the  property  shall 
pass  immediately  to  the  vendee  upon  presenting  an  order  to  that  effect  to  the 
person  in  possession  is  given  by  the  order  itself.  As  to  whether  this  is  to  be 
effected  by  an  actual  (hange  of  possession,  or  by  an  agreement  between  the 
vendee  and  the  person  to  whom  the  order  is  directed  that  the  latter  shall 
hold  the  property  for  the  former,  is  a  matter  of  indifference  to  the  vendor,  so 
far  as  the  accomplishment  of  the  purposes  of  the  order  is  concerned.  He  has 
in  either  case  delivered  the  property,  and  performed  his  contract.  The  vendee 
may  make  what  agreement  he  pleases  with  the  third  party  as  to  what  shall 
be  done  with  the  property,  provided  the  vendor  is  released  from  all  further 
responsibility  for  its  reaching  the  possession  of  the  purchaser.  But  the  vendee 
cannot,  by  agreement  with  such  third  party,  and  without  the  consent  of  the 
seller,  postpone  the  date  of  the  deliveiy  so  as  to  allow  the  goods  to  remsiin 
with  the  party  in  possession  at  the  risk  of  the  seller,  or  cause  hfm  to  assume 
any  new  duties  in  reference  to  a  delivery  of  the  same. 

Garcia  agreed  with  Vela  that  the  latter  might  keep  possession  of  the  goats 
till  the  twentieth  of  July.  In  this  he  went  beyond  the  powers  he  possessed 
under  the  order.  If  he  could  bind  Gray  by  such  a  contract,  made  without  his 
knowledge,  and  of  course  without  his  consent,  he  could  place  upon  him  a  re- 
sponsibility which  he  had  not  agreed  to  assume.  He  could  make  for  him  a 
contract  to  which  he  had  given  no  assent.  Gray  had  agreed  that,  in  case 
Vela  did  not  deliver  the  goats  within  a  reasonable  time  after  presentation  of 
the  order,  he  (Gray)  would  indemnify  Garcia  for  whatever  loss  he  might 
thereby  sustain.  He  did  not  agree  to  furnish  such  indemnity  in  case  Vela 
did  not  comply  with  any  contract  Garcia  and  Vela  might  choose  to  enter  into 
for  their  delivery  at  some  future  day.  Their  agreement  to  postpone  delivery 
was  valid,  so  far  as  Garcia  and  A^eia  were  concerned,  but  was  not  binding 
upon  Gray.  It  was  one  in  which  Garcia  could  bring  suit  against  Vela  in  case 
the  goats  were  not  delivered  according  to  its  terms,  but  he  had  no  recovery 
against  Gray  for  its  infringement,  as  Gray  had  not  agreed  that  it  should  be 
postponed.  Neither  could  he  sue  Gray  upon  the  order  given  by  him,  and 
with  which  Vela  had  failed  to  comply;  for  he  had  made  a  new  agreement 
with  Vela,  which  released  him  from  performing,  what  Gray's  order  required, 
and  thereby  Gray  was  released  from  his  obligations  as  to  delivering  the  prop- 
erty. When  the  order  was  given,  Vela  was  indebted  to  Garcia,  and  a  com- 
pliance with  the  order  was  to  be  a  pro  tanto  discharge  of  the  debt.  The 
plaintiff's  agreement  with  Vela  deprived  the  defendant  of  any  recourse 
against  the  latter  for  his  debt.  The  plaintiff  seeks  to  make  the  defendant 
liable  for  failing  lo  give  him  possession  of  the  property  when  the  plaintiff's 
own  conduct  has  placed  it  beyond  the  power  of  the  defendant  to  compel  Vela 
to  do  any  such  thing.    Defendant  did  not  authorize  Garcia  to  trust  Vela  for 
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the  future  delivery  of  the  goats  if  he  did  not  accept  the  order;  and,  if  Garcia 
chose  to  take  a  contract  to  that  effect  in  lieu  of  an  actual  delivery,  he  must 
abide  the  consequences.  He  put  it  in  the  power  of  Yela  to  remove  the  goats 
out  of  the  state,  and,  at  the  same  time,  rendered  the  defendant  helpless  to  pre- 
vent it 4  Garcia  could  have  stopped  them  by  the  use  of  the  means  the  law 
placed  at  his  disposal.  The  defendant  had  no  means  whatever  of  doing  so. 
The  plaintiff  cannot  charge  the  defendant  with  the  results  of  his  own  negli- 
gence, when  the  defendant  could  not  have  protected  his  rights  if  he  had  tried. 

The  fact  that  Garcia  notified  the  defendant  of  the  original  rejection  of  the 
order  does  not  alter  the  case.  His  subsequent  conduct  waived  any  right  he 
had  acquired  to  seek  indemnity  from  the  defendant,  and  gave  him  recourse 
against  Yela  alone. 

These  views  dispose  of  all  the  questions  raised  in  the  case  that  are  of  suffi- 
cient importance  to  demand  consideration,  except  the  objection  to  Adami^s 
testimony  as  to  the  contents  of  the  agreement  between  Yela  and  Garcia.  It  is 
complained  that  the  court  admitted  this  evidence,  without  proper  notice  to 
produce,  over  the  objections  of  the  plaintiff.  Without  saying  anything  in 
reference  to  the  bill  of  exceptions  reserving  the  point,  which  is  somewhat  de- 
fective, it  is  sufficient  to  say  that  Bomulo  Garcia  testified,  in  this  respect,  in 
almost  the  same  language  used  by  Adami,  and  no  exception  was  taken  to  his 
testimony.  This  contents  of  the  instrument  were  as  fully  proved  by  the  one 
witness  as  the  other.  The  cause  was  submitted  to  the  judge  alone,  and  in 
such  cases  the  admission  of  illegal  testimony  to  a  fact  is  not  cause  of  reversal 
if  the  same  fact  is  proved  by  evidence  admitted  without  objection. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed.' 


Fauan  and  others  v.  Stonek  and  others. 

{Supreme  Court  of  Tezas,    January  28,  1887.) 

Survey— Old  Lihb  Gontbolliko  Width  of  Lsaoue  Qbakt. 

Where  a  marked  line  is  called  for  in  a  league  grant,  and  that  line  can  be  identi- 
fied, it  will  control  a  call  for  coarse  and  distance ;  but  where  the  grant  callj)  for  no 
line,  but  the  field-notes  in  the  title  call  for  a  width  of  2,000  varas,  and  one  line 
being  well  established,  an  old  line  with  marks  corresponding  in  age  with  the  date 
of  the  grant  is  found  at  such  a  distance  from  it  as  will  make  the  grant  2,560  varaa 
wide,  the  mere  fact  of  such  a  line  being  found  will  not  compel  the  eztensioD  of  the 
grant  to  such  line,  instead  of  the  2,000  vara  line. 

Appeal  from  Victoria  county. 

Trespass  to  try  title.    Judgment  for  Stoner  and  others,  defendants.    Plain- 
tiffs appeal. 
John  <&  Joseph  Fagan,  for  appellants.     Glass  &  Callender,  for  appellees. 

Gaines,  J.  This  is  in  form  an  action  of  trespass  to  try  title,  brought  by 
appellants  against  appellees,  but  its  decision  depends  upon  the  determination 
of  a  question  of  boundary.  It  is  conceded  that  the  parties  have  title  to  the 
lands  called  for  in  the  conveyances  under  which  they  respectively  claim.  The 
league  granted  to  Edward  McDonough  and  that  granted  to  Juan  Gonzales  are 
bounded  on  the  noi-th-east  by  Galleto  creek  and  the  Guadalupe  river;  the 
former  stream  being  a  tributary  of  the  latter.  The  south-east  boundary  of 
the  McDonough  grant  and  the  north-west  boundary  line  of  the  Gonzales  are 
coincident,  and  the  question  is  as  to  the  true  location  of  that  line.  If  the  ev- 
idence shows  that  the  McDonough  grant,  as  originally  surveyed,  is  2,560  varas 
wide,  instead  of  2,000  varas,  as  called  for  by  the  field-notes  in  the  title,  then 
appellants  should  have  prevailed  in  the  court  below,  and  the  judgment  should 
be  reversed.    If  the  evidence  does  not  show  this,  the  judgment  must  stand. 

The  case  made  in  the  court  below  seems  to  us  to  present  purely  a  question 
of  fact,  although  the  assignments  of  error  all  appear  to  be  founded  upon  the 
proposition,  in  substance,  that  the  court  erred  in  holding  that  the  call  for 
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coarse  and  distance  should  prevail  over  a  marked  line.  We  understand  the 
true  rule  to  be  that  when  a  marked  line  is  called  for  in  a  grant,  and  that  line 
can  be  identified,  it  will  control  a  call  for  course  and  distance, — not  that,  be- 
cause a  marked  line  is  found  upon  the  ground,  the  distance  must  be  extended 
so  as  to  reach  it,  without  proof  that  it  was  the  line  originally  run  by  the  sur- 
veyor as  one  of  the  boundaries  of  the  survey.  The  fundamental  principle  in 
all  cases  is  to  ascertain  where  the  survey  was  actually  made  upon  the  ground ; 
or,  as  it  is  sometimes  expressed,  the  footsteps  of  the  surveyor  must  be  fol- 
lowed, if  their  locality  can  be  traced,  although  the  effect  may  be  largely  to  in- 
crease or  diminish  the  quantity  of  land  which  purports  to  be  conveyed.  There 
is  nothing  in  the  record  to  show  that  the  court  below,  in  deciding  the  case, 
did  not  keep  in  view  this  cardinal  rule.  The  description  of  the  land  in  the 
McDonough  grant  names  neither  marked  lines  nor  course.  It  is  as  follows: 
''Composed  of  2,000  Mexican  yards,  on  the  Guadalupe  river  and  Calleto  creek 
at  their  junction,  and  in  the  depth  on  the  upper  line  12,050  varas,  and  on  the 
lower  line  12,910  varas.  It  is  bounded  on  the  north  by  said  river,  on  the 
north-west  by  vacant  lands,  on  the  south-west  in  the  same  manner,  and  on  the 
south-east  by  citizen  Juan  Gonzales."  The  north-west  boundary  line  of  this 
survey  is  well  established  by  the  evidence.  The  distance  called  for  in  the 
grant,  measured  from  this  boundary,  gives  the  line  in  controversy  as  appellees 
claim  it.  But  560  varas  lower  down  there  is  found  another,  which  is  shown 
in  part  by  marks  indicating  an  old  survey.  It  is  clear  that,  merely  because  a 
line  is  found  upon  the  ground  with  marks  corresponding  in  age  with  the  date 
of  the  grant,  the  law  does  not  require  the  distance  named  in  the  field-notes  to 
be  greatly  extended  in  order  to  reach  it.  Therefore,  in  order  for  the  appel- 
lants to  recover  in  the  court  below,  it  was  incumbent  upon  them  to  show  by 
evidence  that  the  line  claimed  by  them  as  the  boundary  of  the  McDonough  and 
Gonzales  surveys  was  that  established  by  the  surveyor  preparatory  to  the  issu- 
ance of  the  grants.  This  they  attempted  to  do,  and  we  shall  briefly  consider 
the  evidence  adduced  by  them  to  make  out  their  case,  in  connection  with  the 
testimony  offered  upon  the  other  side. 

Appellants  proved  that  McDonough  lived  for  many  years  upon  his  grant, 
and  frequently  claimed  the  lower  line  as  the  south-east  boundary  of  his  survey. 
At  one  time  the  disputed  strip  appears  to  have  been  occupied  by  his  son,  who 
claimed  under  him.  On  the  other  hand,  appellee^  showed  that,  a  short  time 
before,  the  owner,  Hensoldt,  county  surveyor,  was  surveying  a  tract  of  land 
which  had  been  subsequently  located  by  White,  the  colonial  surveyor,  who  run 
the  line  in  question  adjoining  McDonough's  land  on  the  south-east;  that  Mc- 
Donough insisted  the  lower  was  the  true  line,  and  went  for  White,  and  took 
him  upon  the  land,  and  after  this  made  no  further  objection  to  the  survey  as 
made  by  the  county  surveyor,  which  recognized  the  upper  line  as  his  boundary. 
It  was  also  shown  that  after  this  he  made  no  objection  when  other  parties  sold 
timber  off  the  land  in  controversy  for  railroad  ties,  though  he  was  selling 
trees  himself  from  the  undisputed  part  of  his  survey  for  the  same  purpose. 
It  was  also  proved,  on  part  of  appellees,  that  McDonough,  about  1856,  divided 
his  land  among  his  wife,  children,  and  a  grandchild ;  that  the  deeds  purported 
to  convey  the  entire  tract;  and  that  the  land  in  dispute  was  not  included  or 
estimated  in  the  division.  It  is  claimed,  also,  on  the  part  of  appellants,  that 
the  survey,  as  defined  by  course  and  distance,  does  not  correspond  with  the 
calls  in  the  original  grant,  nor  Calleto  creek  and  Guadalupe  river.  It  is  true 
that  the  lower  line  contended  for  gives  a  wider  margin  upon  the  river  by  at 
least  560  varas;  but,  taking  the  upper  line  as  the  true  south-east  boundary  of 
the  grant,  it  would  still  front  some  225  varas  on  the  river  below  the  junction 
of  the  creek,  and  would  thus  answer  the  call  for  "2,000  Mexican  varas  on  the 
Guadalupe  river  and  Calleto  creek  at  their  junction." 

Appellants  also  introduced  as  a  witness  one  Lynn,  who  testified  that  he 
heard  White  tell  J.  E.  McDonough,  the  son  of  Edward  McDonough,  that  the 
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old  man  McDonoagh  was  rigbt;  that  the  line  as  claimed  by  him  was  the  true 
line,  and  that  White  so  described  it;  that  the  witness  found  it  by  a  certain 
live-oak  tree  near  a  slough.  This  tree  is  well  identified  by  the  evidence,  and 
marks  the  lower  line  of  the  survey  as  claimed  by  appellants.  But  this  con- 
versation seemed  to  have  taken  place  before  McDonough  went  for  White, 
and  took  him  upon  the  ground.  The  witness  who  testified  to  that  occurrence 
also  stated  that,  as  White  came  back,  he  stayed  at  his  house,  and  he  asked 
him  about  the  live-oak  tree,  and  that  White  answered  that  the  tree  had  some 
marks  on  it,  but  that  he  did  not  know  whether  they  were  his  marks  or  not. 
It  was  also  shown  that  there  was  an  old  marked  line  through  the  timt>er 
where  appellees  claimed  the  disputed  boundary  to  t>e.  It  wiis  also  proved 
by  appellants  that,  beginning  some  miles  below,  at  the  junction  of  the  San 
Antonio  and  Gaudalupe^rivers,  and  measuring  the  surveys  fronting  the  river 
the  distance  called  for  in  the  respective  grants,  the  Gonzales  league  would 
not  be  reached  without  allowing  a  large  excess  in  each;  but  it  is  not  made 
clearly  to  appear  that  this  has  any  beaiing  upon  the  case  before  us.  It  would 
seem  a  violent  presumption  to  suppose  that  in  marking  out  a  line  of  surveys 
fronting  upon  a  river  the  surveyor  deliberately  disregarded  his  oath,  and 
gave  a  uniform  large  excess  to  each. 

It  will  be  seen  from  what  we  have  said  that  the  plaintiffs'  case  was  rebutted 
upon  all  points  by  defendants.  We  are  of  opinion,  therefore,  that  the  court 
below  did  not  err  in  its  findings,  and  the  judgment  is  therefore  affirmed. 

Statton,  J.,  did  not  sit  in  this  ease. 


Berryman  V,  Schumacher  and  others. 
{Supreme  Court  of  Texat,    February  1,  1837.) 

1.  Appeal — Statemeitt  op  Facts — Filing. 

Under  the  rules  of  the  supreme  court  of  Texas,  no  statement  of  facts  in  the  record 
of  a  suit  which  appears  to  have  been  filed  more  than  ten  days  after  the  adjourn- 
ment of  the  court  can  be  considered  or  reviewed. 

2.  Trial — Issue — No  Request — Instructions. 

In  an  action  to  set  aside  a  deed  on  the  ground  of  want  of  sufficient  mental  capac- 
ity to  make  a  contract,  the  failure  of  the  court  to  charge  the  jury  on  the  subject, 
wnen  no  si>ecial  instruction  on  the  point  was  requested  by  counsel,  is  not  error. 

3.  Deed — Conditions — Defeasance. 

Where  a  deed,  in  consideration  of  love  and  affection,  and  a  covenant  on  the  part 
of  the  grantees  to  pay  the  grantor  $400  a  year  during  her  natural  life  in  quarterly  in- 
stallments, the  first  to  be  paid  on  the  first  day  of  January,  1880,  hy  way  of  condi- 
tion provided  that,  in  the  event  the  grantees  failed  to  perform  the  covenant,  it 
should  be  lawful  for  the  grantor,  whenever  she  elected  so  to  do,  to  take,  repossess, 
and  enjoy  the  property  conveyed  as  in  her  former  estate,  held^  the  grantor  having 
died  about  the  twenty-first  of  January,  1880,  without  claiming  a  defeasance  of  the 
estate  for  the  breach  of  the  condition,  that  the  title  remained  with  the  grantees, 
subject  to  the  payment  of  the  installment  which  had  matured. 

Appeal  from  Grimes  county. 

Boone  <&  Cobbs  and  W.  B,  Dunham,  for  appellant.  W.  W.  MecLchum  and 
Hutcheson  <&  Carrington,  for  appellees. 

Gaines,  J.  On  the  twenty-first  of  November,  1879,  Nancy  Berryman  con- 
veyed the  property  in  controversy  to  her  son  William  Berryman,  and  her 
grandson  W.  T.  Schumacher.  The  deed  recites,  in  substance,  that  it  is  exe- 
cuted for  the  reason  that  she,  the  grantor,  was  old  and  infirm,  and  unable  to 
manage  her  affairs,  and  that  she  desired  to  provide  a  support  for  herself  in  her 
old  age,  and  states  the  consideration  as  natural  love  and  affection,  and  the 
covenants  contained  in  it  on  part  of  the  grantees.  In  addition  to  the  terms 
of  a  warranty  deed,  the  instrument  (which  is  signed  by  all  the  parties)  con- 
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tains  an  express  covenant  on  part  of  the  grantees  to  pay  the  grantor  $400  a 
year  during  her  natural  life,  in  qi>arterly  installments,  the  fii*st  to  be  payable 
on  the  first  day  of  January,  1880,  and  also  provides  thiit,  in  the  event  the 
grantees  fail  to  perform,  the  premises  on  their  part,  it  shall  be  lawful  for  the 
grantor,  "whenever  she  elects  to  do  so,"  "to  take,  repossess,  and  enjoy"  the 
property  conveyed  "as.in  her  former  estate. "  She  died  about  the  twenty-first 
day  of  January,  1880,  and  administration  was  granted  upon  her  estate.  The 
administrator  not  having  put  the  property  in  controversy  upon  his  inventory, 
the  appellant  (who  was  a  son  of  his  intestate)  demanded  of  him  that  he 
should  do  so,  and  he  refused.  Appellant  thereupon  brought  this  suit,  alleg- 
ing that  he  and  appellees  were  the  sole  heirs  of  his  mother,  and  seeking  to 
have  the  conveyance  set  aside,  and  to  recover  a  third  interest  in  the  property 
upon  the  alleged  grounds  that,  at  the  time  of  its  execution,  the  gi*antor  did 
not  have  sufficient  mental  capacity  to  make  such  a  contract;  that  it  was  pro- 
cured by  undue  influence  on  part  of  appellees;  and  that  their  rights  under  it 
had  been  forfeited  by  the  failure  of  appellees  to  pay  the  installment  of  $100 
due  January  1,  1880.  The  case  was  submitted  upon  special  issues,  and  the 
jury  found,  among  other  things,  that  the  grantor  was  sane  at  the  time  the 
conveyance  was  executed,  and  that  it  was  not  procured  by  undue  influence. 
They  also  found  that  the  grantees  "failed  to  pay  the  first  installment,  but 
contributed  to  her  necessities,"  and  that  **8he  never  revoked  the  agreement, 
or  repossessed  herself  of  the  property." 

The  first  assignment  of  error  to  which  our  notice  is  called  by  the  proposi« 
tions  in  the  brief  is  to  the  elfect  that  the  court  erred  in  failing  to  charge  the 
law  as  applicable  to  the  special  issues  submitted  to  the  jury,  and  especially  a 
failing  to  instruct  the  jury  as  to  the  nature  and  degree  of  the  mental  capacity 
requisite  to  enable  a  party  to  make  a  valid  conveyance.  It  is  to  be  remarked 
that  the  statement  of  facts  in  the  record  appears  to  have  been  filed  more  than 
10  days  after  the  adjournment  of  the  court,  and  that  under  the  uniform  rul- 
ing of  this  court  it  cannot  be  considered.  In  the  absence  of  a  statement  of 
facts,  the  charge  will  not  be  reviewed.  Besides,  if  the  evidence  were  such 
as  to  require  a  cliarge  upon  the  subject  of  the  mental  capacity  of  the  grantor 
in  the  deed,  it  was  the  duty  of  counsel  to  have  asked  a  special  instruction.  If 
a  special  charge  had  been  requested,  and  the  court  refused  it,  this  would  have 
been  error.     This  assignment,  therefore,  is  not  well  taken. 

It  is  also  insisted  that  the  jury  having  found  that  the  first  installment  was 
not  paid,  that  this  worked  a  forfeiture  of  the  conveyance,  and  the  court  should 
therefore  have  given  judgment  for  the  plaintiff.  We  do  not  think  this  deed' 
difficult  of  construction.  It  frequently  happens  that,  in  instruments  of  like 
character  with  the  one  under  consideration,  it  becomes  a  perplexing  problem 
to  determine  whether  a  provision  contained  in  it  is  condition  or  a  mere  cove- 
nant. But,  in  our  opinion,  no  such  question  is  presented  here.  The  lan- 
guage of  the  instrument  is  so  clear  that  we  think  the  intention  of  the  parties 
to  it  apparent.  The  pa3rment  of  the  several  installments  as  they  fall  due  is 
made  a  condition  subsequent,  enforceable  at  the  grantor's  election;  that  is  to 
say,  a  condition  upon  which  the  grantees'  title  was  subject  to  forfeiture  if  she 
chose  to  claim  it.  Hence,  if  they  failed  or  refused  to  make  any  one  of  the 
payments  provided  for,  she  had  the  right  either  to  declare  the  title  forfeited, 
and  take  possession  of  the  property,  or  to  rely  upon  the  covenant  for  redress, 
and  demand  the  money.  Forfeitures  are  never  favored;  and,  since  she  failed 
to  claim  a  defeasance  of  the  estate  for  the  breach  of  the  condition,  the  title 
remained  with  the  grantees  subject  to  the  payment  of  the  installment  which 
had  matured. 

It  is  believed  that,  notwithstanding  a  great  inequality  in  the  division  of 
the  grantor's  property  among  her  heirs  seems  to  have  resulted  from  this  trans- 
action, the  clrcumstimces  are  such  that  a  court  of  equity  would  have  relieved 
against  the  forfeiture,  even  if  the  condition  had  been  absolute.     Walker  v. 
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WTieeler,  2  Conn.  299;  Stuytesant  y.  Davis,  9  Paige,  427;  SanbotTi  v.  Wood^ 
man,  5  Gush.  86.  / 

We  find  no  error  in  the  judgment,  and  it  is  affirmed. 


"Woodruff  v,  Bass  and  another. 

{Suprenht  OcniH  of  Texas.    February  1,- 1887.) 

Appeal— JuBTiCB  of  thb  Pkacb— Judgment  by  Consent. 

Where  parties  having  cases  pending  in  a  jostice^s  court,  one  of  which  was  tried, 
and  an  appeal  taken  to  the  district  court,  and  an  agreement  was  entered  into  by 
them  that  they  should  abide  the  result  of  the  case  appealed  in  the  other  cases,  and 
that  such  Judgment  should  be  entered  in  each  of  them,  in  the  district  court,  as 
might  be  entered  in  the  appealed  case  bjr  that  court,  held  that,  the  district  court 
having  no  original  Jurisdiction  of  the  subject-matter  by  law,  it  could  not  acquire 
such  mrisdiction  by  consent;  and,  the  cases  not  having  been  brought  before  it 
in  such  manner  as  to  make  its  appellate  jurisdiction  attach,  it  had  no  authority  to 
render  a  judgment  in  either  of  them. 

Appeal  from  San  Jacinto  county. 

Chapman  <fe  Tumley  and  L.  B,  Highiower,  for  appellant. 

Stayton,  J.  Three  cases  were  pending  in  a  justice's  court,  all  Instituted 
by  G.  G.  &  W.  J.  Woodruff.  In  one  of  these  cases  Frank  White  and  J.  M. 
Bass  were  defendants;  in  another,  J.  M.  Bass  and  Joe  Harrell  were  defend- 
ants ;  and  in  the  third,  J.  M.  Bass  and  Tom  Harrell  were  defendants.  The  case 
in  which  White  and  Bass  were  defendants  was  tried  in  the  justice's  court,  but 
the  others  were  not.  The  case  tried  was  appealed  to  the  district  court,  and 
the  parties  to  the  other  cases  entered  into  an  agreement  that  they  should  abide 
the  result  of  the  case  appealed,  and  that  such  judgment  should  be  entered  in 
each  of  them,  in  the  district  court,  as  might  be  entered  in  the  appealed  case  by 
that  court.  In  the  appealed  case  a  judgment  was  rendered  in  favor  of  the  de- 
fendants. The  cases  not  tried  in  the  justice's  court  were  placed  on  the  docket 
of  the  district  court;  and,  when  the  appealed  case  was  tried,  the  defendants 
in  the  other  cases  insisted  that  the  same  judgments  should  be  rendered  in  them 
as  was  rendered  in  the  appealed  case.  This  was  resisted  by  the  plaintiffs  on 
the  ground  that  the  district  court  had  not  acquired  jurisdiction.  The  court 
ruled  that  it  had  jurisdiction,  and  proceeded  to  enter  judgment  in  this  case, 
which  is  one  to  which  the  agreement  related,  in  accordance  with  the  agree- 
ment. 

This  case  was  one  of  which  the  district  court  had  no  original  jurisdiction, 
and  it  was  never  brought  before  that  court  in  such  manner  as  to  make  its  ap- 
pellate jurisdiction  attach.  The  entry  of  judgment  in  this  case  was  the  exer- 
cise of  original  jurisdiction,  and  it  is  well  settled  that,  as  to  the  subject-matter, 
consent  of  parties  cannot  confer  upon  a  court  jurisdiction  not  given  to  it  by 
law.  If  this  case  had  been  tried  in  the  justice's  court  and  an  appeal  perfected, 
the  district  court  might  have  enforced  an  agreement  of  parties  made  in  refer- 
ence to  it;  but  until  the  district  court  acquired  jurisdiction  of  the  case  in  some 
of  the  methods  by  which,  under  the  law,  it  may  acquire  appellate  jurisdiction 
of  causes  tried  in  a  justice's  court,  it  had  no  power  to  enforce  the  agreement. 
That  the  agreement  was  made  in  reference  to  a  case  pending  in  the  justice's 
court  does  not  give  it  an  effect  which  it  could  not  have  if  made  in  regard  to  a 
matter  not  pending  in  any  court. 

The  judgment  will  be  reversed,  and  the  cause  dismissed,  from  the  district 
court,  leaving  the  parties  to  take  such  steps  in  the  justice's  court  as  may  be 
lawful ;  the  appellant  to  recover  his  costs  in  this  court  and  in  the  district  court. 
It  is  so  ordered. 
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Smith  v,  Smithson. 
(Supreme  Court  of  Arkansas.    February  5,  1887.) 

1.  GUARDIAK  AIO)  WaKD— SUBETT  OV  BOND  OF  DECEASED  GUABDIAN. 

In  an  action  against  a  surety  on  a  guardian's  bond,  where  the  principal  Is  dead, 
the  fact  that  the  claim  was  not  presented  for  allowance  against  the  principal  oblig- 
or's estate  within  the  two  years  limited,  and  therefore  an  action  to  charge  such 
guardian's  estate  would  be  tarred,  does  not  discharge  the  surety. 

2,  Same — Settlement  of  Account. 

In  an  action  against  a  surety  on  a  guardian's  bond,  where  the  principal  is  deac), 
the  fact  that  the  probate  court,  in  settling  the  guardianship  accounts,  has  not  di- 
rected the  payment  of  the  amount  found  due  to  any  one,  cannot  be  taken  to  prove 
that  there  has  been  no  breach  of  the  bond,  where  a  new  guardian  has  been  ap- 
pointed, but  the  surety's  obligation  is  fixed  without  aformal  judgment  of  the  pro- 
oate  court  against  him,  or  his  principal's  administrator. 

Appeal  from  circuit  court,  Washington  county. 

Action  on  guardian^s  bond.    Judgment  for  plaintiff.    Defendant  appeals. 

/.  D.  Walker,  for  appellant.     W.  F.  Pace,  for  appellee. 

CocKBiLL,  C.  J.  The  only  question  pressed  for  determination  by  the  appel- 
lant, against  whom  judgment  was  rendered  as  surety  in  a  guardian's  bond, 
and  whose  principal  died  several  years  before  this  action  was  brought,  are  as 
follows: 

1.  The  complaint  shows  that  the  claim  was  not  presented  for  allowance 
against  the  estate  of  the  principal  obligor  within  two  years  of  the  grant  of  ad- 
ministration, and  it  is  argued  tliat  the  demurrer  to  the  complaint  should  have 
been  sustained  for  that  reason.  The  facts  alleged  would  have  been  sufficient 
to  bar  a  recovery  against  the  deceased  guardian's  administrator  in  an  action 
to  charge  his  estate,  (Connelly  v.  Weatherby,  83  Ark.  658;  Padgett  v.  State, 
45  Ark.  495;)  but  the  neglect  to  probate  the  claim  against  the  estate  of  the 
principal  obligor  does  not  discharge  the  surety,  {Ashhy  v.  Johnson,  23  Ark. 
163;  Padgett  v.  State,  supra,) 

2.  The  second  position  is  that  no  breach  of  the  bond  is  shown,  because  the 
order  of  the  probate  court  settling  the  guardianship  accounts  does  not  direct 
the  payment  of  the  amount  found  due  in  the  settlement  to  any  one.  It  has 
been  repeatedly  announced  by  this  court  that  no  action  can  be  maintained  on 
a  guardian's  bond  until  the  probate  court  has  ascertained  the  amount  of  the 
guardian's  indebtedness,  and  directed  its  payment  to  the  party  entitled  to  re- 
ceive it,  and  this  is  unquestionably  the  general  rule.  Padgett  v.  State, 
supra,  and  cases  cited.  But  an  examination  of  the  cases  will  show  that  the 
rule,  in  its  broadest  statement,  has  been  announced  where  the  amount  found 
due  was  on  a  partial  settlement  in  a  continuing  or  subsisting  guardianship, 
as  in  Sebastian  v.  Bryan,  21  Ark.  447;  or  in  case  the  guardian  was  dead, 
where  there  had  been  no  final  settlement  either  before  or  after  his  death,  as 
in  VaTice  v.  Beattie,  36  Ark.  93;  or  in  cases  where  the  order  to  pay  has  been 
in  fact  made,  and  the  question  was,  when  did  the  cause  of  action  accrue,  and 
the  statute  of  limitations  begin  to  run.  When  the  trust  is  closed,  as  it  was 
by  the  death  of  the  guardian  in  this  case,  and  a  new  guardian  is  appointed, 
whose  duty  it  is  to  collect  whatever  may  be  due  his  ward,  the  material  matter 
under  the  prior  guardianship  is  to  settle  the  amount  actually  due  to  the  ward. 
There  can  then  be  no  controversy  about  who  is  legally  entitled  to  receive  it, 
and  the  surety's  obligation  to  pay;  the  deficit  in  the  guardian's  account  is 
fixed  within  the  spirit  of  the  rule,  without  a  formal  judgment  of  the  probate 
court  against  him,  or  his  principal's  administrator.  State  v.  Croft,  2A  Ark. 
550;  Connelly  v.  Weatherby,  supra.  Now,  it  is  not  disputed  in  this  case  that 
the  probate  court  took  steps  to  adjust  the  deceased  guardian's  accounts,  and 
to  determine  the  amount  of  his  indebtedness  to  his  ward,  and  it  has  not  been 
contended  that  a  valid  order  fixing  the  amount  of  the  deficit  at  the  sum 
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claimed  in  the  complaint  was  not  entered.  This  order  was  a  final  settlement 
of  the  guardian's  accounts  after  the  close  of  the  trust,  and  his  successor  in 
the  guardianship  was  before  the  court,  pressing  the  settlement,  when  it  was 
made.  These  matters  are  shown  by  the  probate  court  record.  They  can 
legally  indicate  but  one  thing,  and  that  is  that  the  intention  of  the  court  was 
to  fix  the  liability  of  the  principal  obligor,  and  thus  lay  the  foundation  for  an 
action  against  the  surety;  and  we  think  it  was  sufficient  for  the  purpose. 
When  the  action  was  brought,  Smithson,  the  former  ward,  was  of  age,  and 
was  allowed  to  sue  in  his  own  name.  This  was  the  correct  practice.  Hun- 
nicutt  V.  Kirkpatrick,  39  Ark.  172;  Turner  y .  Aleocander^  41  Ark.  254. 
Let  the  judgment  be  affirmed. 

Little  Book,  M.  R.  &  T.  Rt.  Co.  v,  Leverett,  Adm'x. 

iSupreme  Court  of  Arharuas.    February  5,  1887.) 

1.  EviDKNCB— Declarations— Rrs  QEStM. 

The  declarations  of  a  bwitchman,  made  immediately  after  an  accident  by  which 
he  has  been  knocked  down  and  run  over,  and  while  he  is  still  under  the  car,  touch- 
ing the  cause  of  the  accident,  is  competent,  as  part  of  tlie  res  gestx. 

2.  Kboligencb — Action  for  Damaobs  por  Causing  Death — Evidence  Showing  Plain- 

tiff Dependent. 

Under  Mansf.  Dig.  Ark.  }  5226,  giving  a  right  of  action  to  the  next  of  kin  to  re- 
cover damages  for  causing  death  of  a  relative  through  negligence,  it  is  admissible 
for  the  plaintiff,  tlie  mother  of  deceased,  to  give  evidence  tending  to  show  that  she 
was  dependent  upon  him  for  support. 
8.  Samb—Inotructions. 

In  an  action  for  damages  for  causing  the  death  of  an  employe,  a  switchman, 
brought  against  a  railroad  company,  an  instruction  to  the  effect  that,  if  the  defects 
in  the  road  where  deceased  was  thrown  down  and  mortally  injured  by  defendant's 
cars  were  easily  and  readily  seen,  and  deceased  had  been  accustomed  to  working 
there,  and  in  attempting  to  uncouple  cars  while  in  motion  received  the  injuries 
which  caused  his  death,  plaintitf  was  not  entitled  to  recover,  is  rightly  relused, 
where  there  is  no  evidence  that  he  knew  of  the  condition  of  the  track  at  the  place 
where  he  was  injured,  and  it  also  appears  that  he  was  injured  on  a  dark  and 
stormy  night. 

Appeal  from  circuit  court,  Desha  county. 

Action  for  damages  for  causing  death,  brought  by  S.  L.  Leverett,  appellee, 
against  the  Little  Bock,  Mississippi  Biver  &  Texas  Bailway  Company,  appel- 
lant. 

/.  M.  Moore,  for  appellant.    X  /.  Pindall  and  B.  F.  Grace,  for  appellee. 

Battle,  J.  This  was  an  action  brought  by  Sallie  L.  Leverett,  as  admin- 
istratrix of  the  estate  of  James  W.  Leverett,  deceased,  against  the  Little  Bock, 
Mississippi  Biver  &  Texas  Bailway  Company,  to  recover  damages  alleged  to 
have  resulted  from  the  negligence  of  the  defendant  in  wrongfully  causing  the 
death  of  the  deceased.  The  action  was  brought  under  section  5226  of  Mans- 
field's Digest,  to  recover  damages  for  the  benefit  of  the  next  of  kin  of  the  de- 
ceased. The  negligence  averred  is  that  defendant's  road-bed,  tracks,  and 
station  at  the  town  of  Arkansas  City,  were  constructed  on  a  high  embank- 
ment, with  a  narrow  and  insufficient  crown,  and  steep,  slippery,  and  insufil- 
cient  slopes;  that  the  cross-ties  placed  on  the  embankment  extended  over  the 
sides  of  the  embankment;  that  there  was  no  walkway  for  switchmen  to  walk 
or  stand  upon  when  in  the  necessary  discharge  of  their  duties  coupling  and 
uncoupling  cars;  and  that  the  road-bed  at  this  place  was  not  sufilciently  bal- 
lasted or  surfaced  up.  It  is  averred  that  the  deceased  was  employed  by  de- 
fendant as  a  switchman  in  the  yard  at  this  station,  and  was  engaged  on  the 
night  of  the  twelfth  of  January,  1883,  in  the  line  of  his  duty,  in  uncoupling 
cars,  and  that,  while  so  engaged,  one  of  his  feet  slipped  between  the  ties,  and 
was  caught,  and,  before  he  could  extricate  it,  he  was  run  over  by  defendant's 
cars,  and  kUled;  that  the  deceased  had  then  been  recently  employed  by  defend- 
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ant,  and  was  ignorant  of  the  dangerous  and  defective  construction  of  the  em- 
bankment, road-bed,  and  tracks  on  which  he  was  engaged  at  the  time  he  Was 
killed ;  and  that  his  death  was  the  result  of  the  negligence  of  defendant  in 
constructing  its  road-bed  and  tracks  in  the  manner  ^ated. 

On  a  trial  in  the  circuit  court,  plaintiff  recovered  a  judgment  for  $3,500, 
and  defendant  appealed  to  this  court. 

It  is  first  insisted  that  the  circuit  court  erred  in  admitting  evidence  of  the 
declarationB  of  the  deceased  as  to  the  manner  in  which  he  was  injured. 
Thomas  Leverett,  a  brother  of  the  deceased,  testified  that  he  heard  a  noise  on 
the  railroad,  and  immediately  went  over,  and  found  the  deceased  under  the 
ear,  lying  partly  on  the  rails,  between  the  track,  trying  to  get  out,  but  could 
not  do  so,  being  unable  to  move  his  legs;  and  he  asked  him  how  he  was 
caught;  and  that  deceased  told  him  he  had  stepped  in  between  the  cars  to  un- 
couple them;  that  the  pin  was  tight,  and  he  stepped  out,  and  signalled  the  en- 
gineer to  back  up  to  loosen  the  pin ;  and  that  he  then  stepped  in  between  the 
cam  to  uncouple  them,  and,  as  he  did  so,  he  stepped  between  the  ties,  and  his 
feet  slipped,  and,  before  he  could  recover,  bis  foot  was  caught  against  ttie  tie 
by  the  break-beam,  and  he  was  thrown  down.  This  statement  was  made  by 
the  deceased  while  he  was  under  the  car,  and  in  the  condition  found  by  his 
brother.  Appellant  insists  that  this  statement  was  incompetent  evidence, 
because  it  was  not  a  part  of  the  res  gestcs. 

Wharton  says:  "The  *res  gestcB^  may  be  defined  as  those  circumstances 
which  are  the  undesigned  incidents  of  a  particular  litigated  act,  and  which 
are  admissible  when  illustrative  of  such  act.  These  incidents  may  be  sepa- 
rated from  the  act  by  a  lapse  of  time  more  or  less  appreciable.  Tliey  may 
consist  of  speeches  of  any  one  concerned,  whether  participant  or  by-stander. 
They  may  comprise  things  left  undone,  as  well  as  things  done.  Their  sole 
distinguishing  feature  is  that  they  should  be  the  necessary  incidents  of  the 
litigated  act;  necessary,  in  this  sense,  that  they  are  part  of  the  immediate^ 
preparations  for  or  emanations  of  such  act,  and  are  not  produced  by  the  cal- 
culated policy  of  the  actors.  In  other  words,  they  must  stand  in  immediate 
causal  relation  to  the  act, — a  relation  not  broken  by  the  interposition  of  vol- 
untary individual  wariness,  seeking  to  manufacture  evidence  for  itself.  In- 
cidents that  are  thus  immediately  and  unconsciously  associated  with  an  act, 
whether  such  incidents  are  doings  or  declarations,  become  in  this  way  evi- 
dence of  the  character  of  the  act.  *  *  *  Therefore  declarations  which 
are  the  immediate  accompaniments  of  an  act  are  adraissable  as  part  of  the  res 
gestoSf  remembering  that  immediateness  is  tested  by  closeness,  not  of  time, 
but  by  causal  relation,  as  just  explained."  Whart.  £v.  §§  258-267,  and  au- 
thorities cited. 

In  Clinton  v.  Eetes,  20  Ark.  225,  it  is  said:  "It  may  be  difficult  to  deter- 
mine at  all  times  when  declarations  shall  be  received  as  a  part  of  the  res  gestae. 
But  when  they  explain  and  iUustrate  it,  they  are  clearly  admissible.  Mere 
narratives  of  past  events,  having  no  necessary  connection  with  the  act  done, 
would  not  tend  to  explain  it.  But  the  declaration  may  properly  refer  to  a 
past  event  as  the  true  reason  of  the  present  conduct." 

In  Carr  v.  State,  43  Ark.  102,  in  speaking  of  what  declarations  constitute 
a  part  of  the  res  gestce,  the  court  said:  "Nor  need  any  such  declarations 
be  strictly  coincident  as  to  time,  if  they  are  generated  by  an  excited  feeling 
which  extends,  without  break  or  let,  down  from  the  moment  of  the  event 
they  illustrate.  But  they  must  stand  in  immediate  causal  relation  to  the  act, 
and  become  part  either  of  the  action  immediately  preceding  it,  or  of  the  action 
which  it  immediately  precedes." 

Again,  in  Flynn  v.  State,  43  Ark.  292,  it  is  said:  "It  often  becomes  diffl- 
cult  to  determine  when  declarations  shall  be  received  as  part  of  the  res  gestae. 
In  cases  like  this,  words  uttered  during  the  continuance  of  the  main  action, 
or  BO  soon  tliereafter  as  to  preclude  the  hypothesis  of  concoction  or  premedi- 
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tation,  whether  by  the  active  or  passive  party,  become  a  part  of  the  transac- 
tion itself,  and,  if  they  are  relevant,  may  be  proved  as  any  other  fact,  without 
calling  the  party  who  uttered  them." 

In*  Com.  V.  Hackettf  2  Allen,  136,  upon  a  trial  for  murder,  a  witness  testi- 
fied that  at  the  moment  the  fatal  stabs  were  given  he  heard  the  victim  cry 
out,  "I  am  stabbed,"  and  he  at  once  went  to  him,  and  reached  him  within  20 
seconds  after  that,  and  then  heard  him  say:  "1  am  stabbed;  I  am  gone.  Dave 
Hackett  has  stabbed  me."  This  evidence  was  held  competent  as  a  part  of 
the  res  gestce.  Chief  Justice  Bigelow,  for  the  court,  said:  "If  it  was  a  nar- 
rative statement,  wholly  unconnected  with  any  transaction  or  principal  fact^ 
it  would  be  clearly  inadmissible.  But  such  was  not  its  character.  It  was 
uttered  immediately  after  the  alleged  homicidal  act,  in  the  hearing  of  a  person 
who  was  present  when  the  mortal  stroke  was  given,  who  heard  the  first  words 
uttered  by  the  deceased,  and  who  went  to  hiui,  after  so  brief  an  interval  of 
time  that  the  declaration  or  exclamation  of  the  deceased  may  fairly  be  deemed 
a  part  of  the  same  sentence  as  that  which  followed  instantly  after  the  stab 
with  the  knife  was  inflicted.  It  was  not,  therefore,  an  abstract  or  narrative 
statement  of  a  past  occurrence,  depending  for  its  force  and  effect  solely  on  the 
credit  of  the  deceased,  unsupported  by  any  principal  fact,  and  receiving  no 
credit  or  significance  from  the  accompanying  circumstances;  but  it  was  an 
exclamation  or  statement  contemporary  with  the  main  transaction,  forming 
a  natural  and  material  part  of  it,  and  competent  as  being  original  evidence  in 
the  nature  of  res  gestcB,"  Again,  the  learned  judge  said:  "The  true  test  of 
the  competency  of  the  evidence  is  not,  as  was  argued  bj  the  counsel  for  the 
defendants,  that  the  declaration  was  made  after  the  act  was  done,  and  in  the 
absenceof  the  defendant.  These  are  important  circumstances,  and,  *  ♦  * 
if  they  stood  alone,  quite  decisive.  But  they  are  outweighed  by  the  other 
facts  in  proof,  from  which  it  appears  that  they  were  uttered  after  the  lapse 
of  so  brief  an  interval,  and  in  such  connection  with  the  principal  transaction^ 
as  to  form  a  legitimate  part  of  it,  and  to  receive  credit  and  support  as  one  of 
the  circumstances  which  accompanies  and  illustrates  the  main  fact  which  was 
the  subject  of  inquiry  before  the  jury." 

In  the  case  of  Hanover  R,  R.  Co.  v.  Coyle,  55  Fa.  St.  402,  where  a  peddler's 
wagon  was  struck,  and  the  peddler  injured  by  the  negligence  of  the  engineer, 
the  latter's  declaration,  made  after  the  infliction  of  the  injury,  was  admitted 
as  a  part  of  the  transaction  Itself;  the  court  saying:  "We  can  not  say  that  the 
declaration  was  no  part  of  the  res  gestae.  It  was  made  at  the  time,  in  view 
of  the  goods  strewn  along  the  road  by  the  breaking  up  of  the  boxes,  and  seems 
to  have  grown  directly  out  of  and  immediately  after  the  happening  of  the 
fact.  The  negligence  complained  of  being  that  of  the  engineer  himself,  we 
cannot  say  that  his  declarations,  made  upon  the  spot,  at  the  time,  and  in  view 
of  the  effects  of  his  conduct,  are  not  evidence  against  the  company  as  a  part 
of  the  very  transaction  itself." 

In  the  case  of  Elkina  v.  McKean,  79  Pa.  St.  493,  the  plaintiff  sued  the  de- 
fendant for  damages  caused  by  oil,  manufactured  and  sold  by  him  to  plain- 
tiff's husband,  exploding  while  the  husband  was  using  it  in  a  lamp,  and  catch- 
ing fire,  and  burning  the  husband  to  death.  The  court  held  what  the  husband 
said  as  to  the  cause  of  the  accident,  when  found  enveloped  in  the  flames,  or 
within  a  few  minutes  afterwards,  was  clearly  competent  evidence  as  a  part  of 
the  res  gesta:. 

In  Casey  v.  New  York  Cent.  &  H.  R.  R.  Co.,  78  N.  Y.  518,  the  plaintiff  sued 
for  damages  resulting  from  the  death  of  a  child  who  had  been  run  over  and 
killed  by  the  defendant's  cars.  On  the  trial  a  police  ofiicer,  who  went  to  the 
place  of  the  accident  immediately  after  the  child  was  killed,  and  found  the 
child  under  the  wheels  of  the  car,  was  permitted,  as  a  witness  for  the  plain- 
tiff, to  state  what  the  engineer  in  charge  of  the  engine  said  and  did  in  extri^ 
eating  the  body  of  the  child  from  under  the  wheels  of  the  car.    The  court 
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tield  the  statements  of  the  engineer  were  admissible  as  a  part  of  the  res  gestce, 
WaldeU  v.  New  York  Cent,  d:  H,  R.  R.  Co.,  95  N.  Y.  284. 

McLeody,  GintTier^aAdmWtQOKy.  899,  was  a  suit  for  damaipes  resulting  from 
the  willful  neglect  of  appellant*s  servants  in  sending  dispatches  totwo  conduct- 
ors of  trains  which  were  to  run  on  the  same  day  over  the  same  part  of  defend- 
ant's road.  The  dispatches  were  alike,  and  ambiguous,  and  construed  differ- 
en  tlj  by  the  two  cond nctors .  The  result  was  a  collision  of  trai  ns,  and  the  death 
of  Ginther,  plaintiff's  intestate,  who  was  an  engineer  on  one  of  the  trains.  Fish, 
the  conductor  on  the  same  train,  within  a  few  seconds  after  the  casualty,  re- 
marked to  the  engineer  of  the  other  train,  "I  had  until  10:10  to  make  Beards." 
It  was  held  by  the  court  that  it  was  important  to  show  what  Fish  and  Glnther 
thought  of  the  meaning  of  the  dispatch  while  they  were  acting  under  it,  as 
the  negligence  in  this  case  consisted  of  the  wording  of  the  dispatch  so  as  to 
mislead  them,  and  that  the  declaration  of  Fish  having  been  made  within  a 
few  seconds  after  the  accident,  in  view  of  the  wrecked  trains,  and  amidst  the 
search  for  persons  whose  fate  was  then  unknown,  and  while  Ginther,  who 
lived  but  thirty  minutes,  was  dying  from  the  injuries  he  had  received,  was 
admissible  for  that  purpose  as  a  part  of  the  res  gestce.  The  court  said:  "He 
had  no  time  to  contrive  or  devise  a  falsehood  by  which  to  exonerate  himself 
from  blame,  and  his  declaration  was  so  connected  with  the  circumstances 
then  surrounding  him,  and  which  form  a  part  of  this  case,  as  to  give  it  im- 
portance in  determining  the  fact  that  he  and  the  engineer  had  run  the  engine 
in  the  honest  belief  that  they  had  until  ten  minutes  after  ten  o'clock  to  reach 
Beards  station.  *  *  *  If  we  ignore  the  credit  to  which  Fish  may  have 
been  entitled  as  a  truthful  man,  hi^  declaration,  made  under  the  circum- 
stances, impresses  the  mind  with  confidence  in  its  truth,  and  is  entitled  to  be 
^ven  its  weight,  as  any  other  fact  going  to  make  up  the  transaction." 

The.  statement  of  Leverett  was  made  immediately  after  he  was  run  over, 
and  while  the  wrong  complained  of  was  incomplete,*  he  being  still  under  the 
car,  and  was  a  part  of  the  res  gestcB,  and  fairly  go  to  explain  the  cause  of  the 
condition  in  which  he  was  at  the  time  it  was  made.  It  was  an  emanation  of 
the  act  in  question,  and  so  connected  with  the  cause  of  his  injuries  as  to  pre- 
clude any  idea  that  it  was  the  product  of  calculated  policy.  Aside  from  any 
credit  due  Leverett  for  veracity,  the  circumstances  immediately  preceding  and 
connected  with  his  statement  impress  the  mind  with  confidence  in  its  truth. 
It  was  competent  evidence. 

It  is  next  urged  that  the  trial  court  erred  in  admitting  evidence  as  to  the 
dependence  of  plaintiff,  Sallie  L.  Leverett,  on  the  deceased  for  maintenance 
and  support.  The  proof  was  the  deceased  was  her  son;  that  he  was  about  23 
years  old  at  the  time  he  was  killed,  and  that  he  had  never  been  married;  and 
that  he  left  a  mother,  brothers,  and  a  sister,  but  no  father,  surviving  him .  The 
evidence  objected  to  was  plaintiff  was  poor,  and  deceased  lived  with  and  sup- 
ported her,  and  that  she  was  dependent  on  him  for  support  and  maintenance. 
This  evidence  was  admitted  by  the  court  over  the  objection  of  defendant.  In 
actions  of  this  character  the  statute  says:  '*The  jury  may  give  such  damages 
as  they  shall  deem  a  fair  and  just  compensation,  with  reference  to  the  pe- 
cuniary injuries  resulting  froqa  such  death,  to  the  wife  and  next  of  kin  of 
such  deceased  person."  Under  the  statute,  the  plaintiff,  being  next  of  kin  of 
the  deceased,  had  a  right  to  show  the  pecuniary  damage  suffered  by  her  by 
reason  of  his  death.  The  effect  and  object  of  the  evidence  objected  to  was  to 
show  she  had  suffered  a  pecuniary  damage  by  the  death  of  her  son,  and  for 
tliat  purpose  it  was  admissible.  Bt/)en  v.  Chicago  cf-  N.  Ry.  Co.,  38  Wis.  622; 
Barley  v.  Chicago  db  A.  R.  R.  Co.  A  Biss.  434;  Cook  v.  Clay-street  Hill  R.  R. 
Co.,  60  Cal.  609;  Opsahl  v.  Jtidd,  30  Minn.  126,  14  N.  W.  Rep.  675. 

In  instructing  the  jury,  the  court  told  them,  if  they  found  for  the  plaintiff, 
they  should  assess  her  damages  at  whatever  sum  they  believed  would  compen- 
sate her  fbr  the  pecuniary  loss  she  had  sustained ;  and  that  the  law  prescribes 
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no  rule  for  the  measurement  of  damages,  except  the  jury  should  give  such 
damages  as  they  should  deem  a  fair  and  just  compensation  with  reference  to  the 
pecuniary  injuries  resulting  from  the  death  of  plaintiff's  intestate  to  his  next 
of  kin.  The  damages  allowed  by  the  jury  were  reasonabie,  and  it  does  not  ap- 
pear that  appellant  was  prejudiced,  or  could  have  been  prejudiced,  by  the  evi- 
dence objected  to,  under  the  instructions  of  the  court. 

It  is  contended  by  the  appellant  that  the  first,  second,  third,  and  eighth  in- 
structions given  by  the  court  to  the  jury  at  the  instance  of  the  plaintiff  are 
erroneous.  The  instructions  informed  the  jury  that,  when  appellant  em- 
ployed plaintiff's  intestate  to  work  as  a  switchman  in  its  yards  at  Arkansas 
City,  it  assumed  a  duty  to  him  to  construct  and  maintain  its  road-bed  and 
tracks  in  a  reasonably  safe  condition,  so  as  not  to  unnecessarily  enhance  the 
dangers  attending  upon  the  employment;  that  he  assumed  the  natural  risks 
of  his  employment,  but  did  not  assume  the  risks  arising  from  the  negligence 
of  the  appellant  in  constructing  a  defective  road-bed  or  track;  and  that,  if  the 
injuries  received  by  plaintiff's  intestate  were  caused  by  the  defective  condi- 
tion of  appellant's  road-bed  or  track,  plaintiff  was  entitled  to  recover  such 
pecuniary  damages  as  plaintiff  sustained  by  the  death  of  her  son,  unless  the 
injuries  were  the  result  of  the  contributory  negligence  of  her  intestate.  In 
this  connection  the  court  further  instructed  the  jury  that,  if  plaintiff's  intes- 
tate entered  and  continued  in  the  employment  of  defendant  knowing  the 
dangerous  condition  of  the  road-bed,  plaintiff  was  not  entitled  to  recover  for 
an  injury  resulting  from  the  condition  of  the  road-bed;  and  that  if  the  injury 
received'by  him  occurred  on  account  of  the  steep  banks  of  the  road-bed,  or  on 
account  of  the  lack  of  ballasting  on  the  track,  plaintiff  could  not  i-ecover,  if 
he  knew  this  was  the  condition  of  the  road-bed  at  and  before  the  time  of  the 
injury;  and  that,  if  at  the  point  he  was  injured  the  road-bed  was  in  a  defect- 
ive and  dangerous  condition,  and  he  knew  it,  plaintiff  could  not  recQver  for 
an  injury  occasioned  by  such  defective  road-bed. 

Construing  these  instructions  together,  appellant  was  not  prejudiced  by 
any  of  them,  in  employing  the  deceased,  the  appellant  assumed  the  duty  of 
exercising  reasonable  care  and  prudence  to  provide  him  a  safe  place  and  tools 
to  exercise  the  employment,  and  to  maintain  the  place  and  tools  in  a  reason- 
ably safe  condition  during  the  time  for  which  he  was  employed;  and  the  de- 
ceased assumed  the  risks  and  hazards  which  ordinarily  attend  or  are  incident 
to  the  service  be  was  engaged  to  perform.  The  negligence  of  appellant  to 
supply  the  safe  road-bed  or  place  and  tools  for  deceas^  was  not  a  hazard  and 
risk  usually  or  necessarily  attendant  upon  or  incident  to  the  performance  of 
his  contract;  nor  was  it  one  which  the  deceased,  in  legal  contemplation,  is 
presumed  to  have  assumed,  for  the  obvious  reason  that  he  was  to  use  such 
road-bed,  place,  and  tools  as  were  to  be  provided  by  appellant,  and  had  and 
was  to  have  nothing  to  do  with  constructing  the  road-bed,  and  place,  and 
purchasing  the  tools,  or  with  the  preservation  or  maintenance  of  such  road- 
bed and  t<K>ls  in  suitable  condition  after  they  were  supplied.  This  risk  is  not 
within  the  contract  of  service.  If  it  was,  appellant  would  have  been  relieved 
of  all  pecuniary  responsibility  for  failing  to  perform  the  obligations  he  had 
assumed.  Such  a  doctrine  would  be  subversiye  of  all  just  ideas  of  the  obliga- 
tions arising  out  of  such  contracts  of  service,  and  would  withdraw  all  protec- 
tion from  such  employes.  A  doctrine  that  leads  to  such  results  is  contrary  to 
reason,  and  unworthy  of  the  sanction  of  any  court.  8t.  Louis^  /.  M.  df  S,  JR. 
Co.  V.  Higgina,  44  Ark.  300;  DavU  v.  Central  Vermont  Ji.  Co.,  11  Amer.  A 
Eng.  R.  Cas.  175;  Missouri  Pac.  R.  Co.  v.  Lyde,  Id.  190;  Teocas  Mexican  Ry. 
Co.  V.  Whitmore^  Id.  199;  Galveston,  etc.,  R.R.  y.Lempe,  Id.  201;  Atchison^ 
T.  &  8.  F.  R.  Co.  V.  Holt,  Id.  211;  Same  v.  Moore,  Id.  247,  252;  Brown  v. 
Atchison,  T.  ds  S.  F.  R.  Co.,  15  Amer.  &  Eng.  R.  Cas.  271;  Elmer  v.  Looke^ 
135  Mass.  575;  Pierce,  R.  R.  370;  Hough  v.  Railway  Co.,  100  U.  S.  213. 

While  there  was  an  implied  contract  between  the  appellant  and  the  de- 
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ceased  that  the  former  should  furnish  and  provide  for  deceased  a  safe  place 
and  road-bed  in  and  on  which  to  perforin  the  labors  required  of  him,  yet  the 
failure  of  appellant  in  that  regard  furnished  no  excuse  for  the  conduct  of 
the  deceased,  if  he  voluntarily  and  knowingly  incurred  the  risks  and  dangers 
of  performing  the  labors  of  his  employment  on  a  defective  and  dangerous 
road-bed.  If  he  had,  at  and  before  he  was  injured,  full  knowledge  of  the 
dangerous  character  and  defects  of  the  road-bed  or  place  on  and  in  which  he 
was  required  to  work,  he  had  the  right  to  decline  to  work,  or  require  that  the 
road-bed  or  place  should  first  be  made  safe;  but  if  he  did  not,  and  with  this 
knowledge  entered  upon  the  work,  he  assumed  the  risk,  and  should  bear  the 
consequences.  Little  Rock  <&  Ft.  8.  R.  Co.  v.  Duffey,  35  Ark.  613;  Fones  v. 
FhiUips,  39  Ark.  36;  Gibson  v.  Ene  Ry.  Co.,  63  N.  Y.  452;  Woods,  Mast. 
&  Serv.  g§  335,  372;  Pierce,  R.  R.  379. 

A  servant  is  not  required  to  inspect  the  appliances  of  the  business  in  which 
he  is  employed,  to  see  whether  or  not  there  are  latent  defects  that  render 
their  use  more  than  ordinarily  hazardous,  but  is  only  required  to  take  notice 
of  such  defects  or  hazards  as  are  obvious  to  the  senses.  The  fact  that  he 
might  have  known  of  defects,  or  that  he  had  the  means  and  opportunity  of 
knowing  of  them,  will  not  preclude  him  from  a  recovery,  unless  he  did  in 
fact  know  them,  or  in  the  exercise  of  ordinary  care  ouglit  to  have  known  of 
them.  He  is  not  bound  to  raake  an  examination  to  find  defects.  There  is 
no  such  legal  obligations  imposed  upon  him.  That  is  the  duty  of  the  master. 
He  is  not  bound  to  search  for  dangers,  except  those  risks  that  are  patent  to 
ordinary  observation.  He  has  a  right  to  rely  upon  the  judgment  and  discre- 
tion of  his  master,  and  that  he  will  fully  perform  his  duty  towards  him. 
Ft.  Wayne,  J.  &  S.  R.  Co.  v.  Oildef^sleave,  33  Mich.  133;  Hughes  v.  Wi- 
nona it  8t.  P.  R.  Co.,  27  Minn.  137,  6  N.  W.  Rep.  553;  Reber  v.  Tower,  11 
Mo.  App.  203;  Woods,  Mast.  &,  Serv.  §  376,  and  authorities  cited. 

The  circuit  court  instructed  the  jury  that  an  employe  is  not  bound  by  a  rule 
of  the  company  not  brought  to  his  attention,  or  which  is  habitually  violated 
with  the  knowledge  of  his  superior  ofllcers,  and  without  any  effort  on  their 
part  to  enforce  it,  or  whei-e  the  usage  and  practice  of  the  company  would  tend 
to  mislead  him  in  the  violation  of  the  rule.  Appellant  insists  that  this  In- 
struction is  erroneous,  but  we  see  no  error  in  it.  Fay  v.  Minneapolis  &  St. 
L.  Ry.  Co.,  11  Amer.  &  Eng.  R.  Cas.  193. 

Appellant  asked  the  court  below  to  instruct  the  jury  to  the  effect  that  if  the 
defects  in  theroad-^bed  where  Leverett  was  thrown  down  and  mortally  injured 
by  its  cars  were  easily  and  readily  seen,  and  Leverett  had  been  accustomed  to 
working  there,  and,  in  attempting  to  uncouple  cars  while  in  motion,  received 
the  injuries  which  caused  his  death,  plaintiff  was  not  entitled  to  recover,  and 
the  court  refused  to  give  the  instruction.  Appellant  insists  that  the  court 
erred  in  so  doing.  Ck>ntributory  negligence  is  a  matter  of  defense.  It  is  not 
presumed,  but  must  be  proved,  and  the  burden  of  proving  it  rests  on  the  de- 
fendant. Hough  V.  Railway  Co.,  100  U.  S.  225;  Burlington,  C.  R.  cfe  N.  R. 
Co.  V.  Coates,  15  Amer.  &  Eng.  R.  Cas.  265. 

We  have  failed  to  find,  and  appellant  has  not  called  our  attention  to,  any 
evidence  which  would  have  made  the  instructions  asked  for  by  it,  and  refused 
by  the  court,  applicable  or  appropriate.  There  was  no  evidence,  so  far  as  we 
have  discovered,  to  prove  that  the  deceased,  before  he  was  hurt,  knew,  or 
ought  to  have  known,  of  the  condition  of  the  track  where  he  was  fatally  in- 
jured. There  was  evidence  tending  to  prove  that  he  was  employed  to  work 
and  bad  been  working  in  a  part  of  appellant's  yard  at  Arkansas  City,  where  the 
track  and  yard  were  in  a  good  condition.  The  first  time  we  have  any  evi- 
dence of  his  working  on  the  road  where  he  was  killed,  or  his  having  been 
t^ere,  was  the  night  and  the  time  he  was  killed.  It  was  then  dark,  cloudy, 
and  had  been  raining.  He  was  called  to  fill  the  place  of  an  absent  employe, 
and,  while  attempting  to  uncouple  a  car,  at  half  past  four  o'clock  in  the 
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morning,  was  run  over  by  the  ears,  and  so  injured  that  he  died  within  two 
or  three  days  thereafter.  The  evidence  does  not  show  that  the  defects 
which  led  to  his  injury  were  patent  to  ordinary  observation  at  the  time  and 
under  the  circumstances  he  was  hurt,  it  being  in  the  night,  and  dark  and 
cloudy,  and  we  do  not  feel  at  liberty  to  indulge  in  the  presumption  that  they 
were.    Brown  v.  Atchiaon,  T.  iXt  8,F,  R.  Co.,  supra. 

We  find  no  error  in  the  proceedings  of  the  court  below  prejudicial  to  appel- 
lant, and  the  judgment  is  affirmed. 


St.  Louis,  I.  M.  &  S.  By.  Co.  t>.  Richtee. 

(Supreme  Court  of  Arkanscu.    February  12,  1887.) 

OABirisHMEifT— Judgment— Code  Civil  Pboc.  Abk.  i  224,  as  Amended  1871. 

Section  224  of  Arkansas  Code  of  Civil  Frucedure,  as  amended  in  1871.  (Mansf.  Dig. 
i  317.)  gives  the  right  to  sue  out  a  writ  of  garnishment  on  a  Judgment,  but  directs 
that  the  debt  shall  be  collected  from  the  garnishee  as  in  other  cases  of  garnishment, 
(Id.  I  317,)  and  that  can  be  done  only  by  suing  the  garnishee  as  other  defendants 
are  sued. 

Appeal  from  circuit  court.  Saline  county. 

Dodge  d-  Johnson,  for  appellant.    Oeo,  R.  Hughes,  for  appellee. ' 

CooKRiLL,  C.  J.  Bichter  recovered  judgment  by  default  against  the  rail- 
road before  a  justice  of  the  peace  for  t^6.07,  on  January  26>  1885.  An  appeal 
was  prayed  to  the  circuit  court,  and  the  judgment  superseded  the  next  day. 
Before  the  cause  was  reached  for  trial  in  the  circuit  court,  a  judgment  cred- 
itor of  Richter  sued  out  a  garnishment  upon  a  judgment  rendered  by  another 
justice,  and  caused  it  to  be  served  on  the  railroad  company,  for  the  purpose 
of  satisfying  the  judgment  against  Kichter.  The  company  did  not  answer 
the  garnishment,  and  a  judgment  by  default  in  the  garnishment  proceedings 
was  rendered  against  it  for  $15.65,  the  amount  of  the  judgment  against 
Richter.  When  the  circuit  court  convened,  the  railroad  filed  its  answer,  set- 
ting out  this  state  of  facts,  and  made  no  defense  to  the  residue  of  the  claim. 
The  court  sustained  a  demurrer  to  the  answer,  and  rendered  judgment  against 
the  company  for  the  full  amount  claimed,  and  awarded  execution  therefor. 
The  company  appealed. 

In  the  case  of  Trowbridge  v.  Means,  5  Ark.  135,  it  was  decided  that  a  judg- 
ment debtor  was  not  subject  to  the  process  of  garnishment.  See,  too,  Tun^ 
stall  V.  Means,  Id.  700.  This  was  not  because  the  terms  of  the  garnishment 
statute  were  not  broad  enougii  to  cover  a  debt  which  had  been  I'educed  to 
judgment,  but  for  the  reason  that  to  permit  the  garnishee  to  be  pursued  by 
process  upon  his  creditor's  judgment  and  that  of  the  garnishor  at  the  same  time 
would  bring  about  a  clash  of  jurisdictions,  or  else  subject  the  garnishee  to  the 
hazard  of  paying  the  same  debt  twice.  The  result  in  the  first  instance,  it 
was  thought,  would  lead  to  inextricable  embarrassment,  and  in  the  second  a 
wrong  would  certainly  be  perpetrated  through  tlie  instrumentality  of  the  law. 
But  neither  of  these  evils  will  be  presented  in  allowing  the  plaintiff's  debt  to 
be  garnished  in  this  case.  The  appeal  has  opened  the  case*  for  the  purpose  of 
a  trial  anew  in  the  circuit  court,  as  if  no  judgment  had  been  rendered,  and 
the  defendant  is  thus  afforded  the  opportunity  of  shielding  liimself  from  the 
liability  of  making  payment  both  to  the  plaintiff  and  the  plaintiff's  ci-editor; 
and  there  is  no  danger  of  a  conflict  of  jurisdictions  in  the  collection  of  the 
debt,  because  no  execution  can  issue  on  the  suspended  judgment,  and  it  is  in 
the  power  of  the  circuit  court  to  render  a  new  judgment  in  the  still  pending 
cause  tliat  will  prevent  all  complications.  So  far  as  the  right  to  reach  the 
plaintiff's  debt  by  garnishment  is  concerned,  the  case  stands  simply  as  an  ac- 
tion pending  for  its  collection ;  but  the  pendency  of  suit  for  the  collection  of 
a  debt  does  not  place  it  beyond  the  reach  of  garnishment  process.    Freem. 
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Ex^ns,  166.  There  is  nothing  to  prevent  the  presentation  of  this  defense  in 
the  circuit  court.  Notwithstanding  the  judgment  was  by  default,  the  defend- 
ant may  make  any  defense  he  might  have  made  before  the  Justice,  excepting 
pleas  by  way  of  set-off.  Hall  v.  Doyle,  35  Ark.  445.  These  are  regarded  as 
new  actions,  and  the  circuit  court  cannot  mingle  appellate  and  original  juris- 
diction in  the  same  cause,  and  try  issues  that  are  altogether  new.  Mansf. 
Big.  8  4161;  Amis  v.  Cooper,  25  Ark.  14;  Texas  &  St  L.  Ry,  v.  HalL44 Ark. 
875;  Whitesides  v.  Kershaw,  Id.  377.  But  the  garnishee  who  is  compelled  to 
pay  his  debt  to  his  creditor's  creditor  is  not  merely  subrogated  to  the  latter's 
right,  and  forced  to  resort  to  set-off  for  his  protection.  The  payment  is  itself 
a  release  ^ro  tanto  from  the  indebtedness.  (Mansf.  Dig.  g  340,)  as  though  it 
had  been  made  to  his  own  creditor.  The  case  of  Minard  v.  Lawler,  26  111. 
301,  is  in  point. 

But  the  railroad  company  has  not  yet  paid  off  the  garnishment,  nor  has  it 
been  sued  by  the  garnishor,  and  had  judgment  rendered  against  it  for  the 
garnished  debt.  The  answer  alleges,  it  is  true,  that  a  judgment  by  default 
was  rendered  against  the  company  on  the  return-<lay  of  the  writ  of  garnish- 
ment in  the  garnishment  proceeding,  and  such  a  judgment  was  formerly 
authorized  in  garnishments  after  judgment,  (Mansf.  Dig.  g  3418,)  but  that 
method  of  procedure  has  been  abrogated,  as  was  pointed  out  in  Giles  v.  Hicks, 
45  Ark.  271. 

Section  224  of  the  Code  of  Civil  Procedure,  as  amended  in  1871,  (Mansf. 
Dig.  I  317,)  gives  the  right  to  sue  out  a  writ  of  garnishment  ona  judgment, 
but  directs  that  the  debt  shall  be  collected  from  the  garnishee  as  in  other  cases 
of  garnishment  under  the  Code,  (Id.  §  317,)  and  that  can  be  done,  as  we 
decided  in  Giles  v.  Hicks,  stipra,  only  by  sidng  the  garnishee  as  other  defend- 
ants are  sued.  And,  as  if  to  leave  no  room  to  question  the  legislative  intent 
to  make  the  Code  remedy  exclusive,  the  amending  act  referred  to  embraces  a 
provision  similar  to  one  already  found  in  the  Code,  (Mansf.  Dig.  g§  4910, 6363,) 
to  the  effect  that  all  other  acts  prescribing  or  regulating  the  practice  in  our 
courts  are  repealed,  and  that  the  Code,  "as  amended"  by  it,  shall  "constitute 
and  regulate  all  civil  practice  and  proceedings,"  (Id.  §  5317.)  So  that,  if  this 
provision  was  not  repealed  by  the  Code  in  1868,  as  it  most  probably  was, 
(Dowell  V.  Tneker,  46  Ark.  438;  Giles  v.  Hicks,  supra,)  the  amendment  of 
1871  effected  the  repeal. 

There  has,  then,  been  no  valid  final  jutlgment  against  the  company  in  favor 
of  the  garnishor.  The  answer,  therefore,  shows  only  the  service  of  a  writ  of 
garnishment  on  the  defendant.  But,  as  the  plaintiff^s  creditor  is  not  denied 
access  to  the  debt  in  suit  by  process  of  garnishment,  the  service  of  the  writ 
fastened  it  In  the  garnishee's  hands,  and  fixed  the  right  of  the  garnishor  to 
pursue  the  garnishee  to  satisfaction  in  the  manner  pointed  out  by  the  statute. 
The  garnishee  (the  railroad  company)  niust  pay  the  debt,  and  it  is  a  matter 
of  no  concern  to  it  to  whom  it  is  paid,  so  that  it  gets  an  acquittal  from  its 
indebtedness.  The  temporary  inconvenience  to  which  the  plaintiff  debtor 
may  possibly  be  exposed,  by  withholding  his  remedy  for  satisfaction  of  the 
debt  until  his  creditor  has  had  the  opportunity  to  perfect  his  right  to  appro- 
priate it,  cannot  outweigh  the  policy  of  the  law  to  subject  all  of  the  debtor's 
property  not  exempt  from  seizure  to  the  payment  of  his  debts.  So  much  of 
the  judgment  as  awards  execution  against  the  defendant  for  the  amount  of 
the  garnished  debt  is  erroneous.  Drake.  Attachm.  §  701 ;  Waples,  Attachm. 
520,  §-16.  To  that  extent  the  judgment  is  reversed,  and  the  cause  remanded, 
with  instructions  to  stay  the  execution,  to  that  extent,  for  such  time  as  the 
court  shall  be  advised  is  proper.    Otlierwise  the  judgment  is  affirmed. 
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Dickenson  and  Wife  v.  Harris  and  another* 

{Supreme  Court  of  Arbantat.    February  12,  1887.) 

1.  LAi«DLORD*a  LiKw— PABnTO— Suit  by  Whom  Bbougrt. 

One  who  leases  his  wife's  land  in  his  own  name,  and  takes  a  note  for  the  rent 
payable  to  himself  as  ''  aUomey,"  can  maintain  a  suit  in  equity  to  enforce  the  land- 
lord's lien  in  his  own  name,  as  ''one  with  whom  and  in  whose  name  a  contract  is 
made  for  the  benefit  of  another." 

2.  Samb— JoiMiNO  Pabty  in  Intbrebt. 

It  is  not  necessary,  however,  that  snch  a  suit  should  be  in  his  own  name,  and 
the  wife  may  therefore  be  Joined  in  it,  either  originally,  or  after  the  institution 
thereof. 

8.  SaMB— EVPOBOEXERT  BT  SuiT— OLAIM  FOB  RbKT  HOT  SbOBBQATID. 

A  suit  to  enforce  a  landlord's  lien  on  crops,  for  rent,  may  be  maintained,  although 
the  contract  shows  that  the  amount  claimed  is  for  rent  and  hire  of  personalty  com- 
bined, without  separating  the  two ;  especially  if  the  bill  alleges  that  the  hire  of  the 
personalty  was  worth  nothing. 

Appeal  from  circuit  court.  Drew  county. 

U.  M.  c§  &.  B.  Rose,  for  appellants.     Wells  <&  Williamson,  for  appellees. 

CocKRiLL,  C.  J.  The  appellants'  complaint  in  equity  against  the  appel- 
lees, to  compel  them  to  account  for  the  proceeds  of  cotton  which  it  was  al- 
leged they  purchased  from  the  appellants'  tenants  with  notice  of  the  landlord's 
lieu,  was  dismissed  by  the  court  upon  demurrer.  The  suit  was  instituted 
within  the  life  of  the  lien  by  J.  W.  Dickenson  alone.  The  complaint  discloses 
that  the  land  belonged  to  his  wife;  that  in  leasing  it  for  the  year  in  question 
he  acted  as  her  agent;  but  that  the  contract  was  made  by  him  with  the  ten- 
ants in  his  own  name.  A  note  for  the  rent,  executed  by  the  tenants,  and  con- 
taining the  terms  of  the  lease,  is  made  a  part  of  the  complaint,  and  is  payable 
to  the  **order  of  J.  W.  Dickenson,  Atty."  After  the  time  for  instituting  suit 
to  enforce  a  landlord's  lien  had  expired,  Dickenson's  wife,  the  real  party  in 
interest,  was  made  a  party  plaintiff  with  him,  and  the  appellees'  argument  is 
that  this  must  be  regarded  as  the  real  date  of  beginning  the  suit,  and  that  it 
is,  by  the  adjudged  cases^  out  of  time. 

The  statute  provides  that  every  action  shall  be  prosecuted  by  the  real  party 
in  interest,  except  that  '*an  executor,  administrator,  guardian,  trustee  of  an 
express  trust,  a  person  with  whom  or  in  whose  name  a  contract  is  made  for 
the  benefit  of  another,  or  the  state,  or  any  officer  thereof,  or  any  person  ex- 
pressly authorized  by  the  statute  to  do  so,  may  bring  an  action  without  Join- 
ing with  him  th^  person  for  whose  benefit  it  is  prosecuted."  Mansf.  Dig.  § 
4936. 

It  is  apparent  that  J.  W.  Dickenson  is  not  the  real  party  in  interest,  but  he 
is  a  party  with  whom,  and  in  whose  name,  a  contract  is  made  for  the  benefit 
of  another,  and  as  such  he  comes  within  the  limitation  upon  the  general  re- 
quirement as  to  interest  made  by  the  statute  cited,  and  is  authorized  to  sue 
in  his  own  name  notwithstanding  the  beneficial  interest  is  in  another.  This 
provision  is  found  in  the  codes  of  other  states,  and  it  has  generally  received 
the  construction  which  its  language  obviously  indicates.  Bliss,  Code  PL  §§ 
55,  58;  Pom.  Rem.  §  175;  Considerant  v.  Brisbane,  22  K.  Y.  389;  Pitney  v. 
Glen's  Falls  Ins.  Co., 65  N.  Y.6-18;  ScanUin  v.  Allison,  12  Kan.  85;  Rioe  v. 
Savery,  22  Iowa,  471;  Ely  v.  PorUr,  68  Mo.  158;  Durfee  v.  Morris,  49  Mo. 
55;  Pindall  v.  Trevor,  30  Ark.  249. 

In  Boyd  v.  Jones,  44  Ark.  314,  it  was  held  that  the  person  to  be  beneficially 
interested  was  a  necessary  party  to  that  suit,  because  the  object  of  the  bill 
AVas  not  only  to  collect  the  fund,  but  to  have  the  court  administer  or  distribute 
it;  but  it  is  there  said  that,  if  the  only  object  was  to  recover  the  fund  so  as 
to  enable  the  trustee  afterwards  to  distribute  it  agreeably  to  the  trust,  it  was 
unnecessary  to  bring  before  the  court  the  parties  beneficially  interested. 


Digiti 


ized  by  Google 


Mo.]  HABTZELL  V.  GBUHB.  59 

The  only  object  of  J.  W.  Dickenson's  suit  was  to  collect  the  rent.  The  re- 
sort to  equity  was  made  necessary  only  by  reason  of  the  change  in  the  form 
of  the  property  upon  which  the  lien  was  impressed.  Reavis  v.  Barnes,  36 
Ark.  575;  Anderson  v.  Bowles^  44  Ark.  110.  This  suit  in  nowise  affected 
his  relations  with  his  wife,  who  held  the  beneficial  interest,  and  she  was  not  a 
necessary  party.  Carey  v.  Brown,  92  U.  3. 171.  It  is  not  essential,  however, 
that  the  party  in  whose  name  a  contract  is  made  should  become  plaintiff. 
The  real  party  in  interest  may  sue  as  was  done  in  the  case  similar  to  this  of 
Nolen  V.  RoysUm,  86  Ark.  661.  Hwnnicutt  v.  Kirkpatrick,  39  Ark.  172; 
Bliss,  Code  PI.  §  68*  As  this  suit  was  legally  instituted  by  J.  W.  Dickenson 
within  the  time  prescribed  by  the  statute,  the  defendants  could  sustain  no  in- 
jury by  permitting  the  person  holding  the  beneficial  interest,  and  who  might 
have  sued  alone  or  as  co-plaintiff  with  J.  W.  Dickenson,  to  be  joined  as  party 
plaintiff  at  any  time  after  the  institution  of  the  suit.  Winkelmaier  v.  Weaver y 
28  Mo.  358;  Price  v.  Wiley,  19  Tex.  142. 

It  is  further  insisted  that  the  order  of  dismissal  is  right  because  the  contract 
shows  that  the  amount  claimed  is  for  rent  and  the  hire  of  personal  property 
combined,  without  separating  the  two;  but  this  fact  does  not  destroy  the 
equity  of  the  bill  to  enforce  whatever  lien  there  may  have  been  upon  the  cot- 
ton for  rent  of  the  land.  Harris  v.  Hanks,  25  Ark.  610.  The  amount  due 
as  rent  is  a  question  of  fact,  to  be  determined  by  the  proof,  ( Vamer  v.  Ricet 
39  Ark.  844;  Roth  \, Williams  Ah  Ax^i,^^!-;)  and  the  bill  alleged  that  the  hire 
of  the  property  named  was  worth  nothing,  and  the  whole  amount  claimed  was 
for  rent  of  the  demised  premises.  The  appellees  could  take  nothing  upon 
their  demurrer. 

We  have  avoided  saying  anything  about  the  allegations  in  the  bill  seeking 
to  compel  the  appellees  to  account  for  money  collected  by  them  upon  a  policy 
of  insurance  against  loss  by  fire  on  a  part  of  the  crop.  The  facts  are  indef- 
initely set  forth,  and  the  question  has  not  been  argued  by  counsel.  Sufficient 
IB  seen  to  reverse  the  decree,  and  the  parties  can  make  their  issues  as  to  this 
question,  if  desired,  in  a  more  tangible  form. 

Beverse  and  remand,  with  directions  to  overrule  the  demurrer. 


Haktzell  and  others  t?.  Crumb. 
{Supreme  Court  of  Musimri.    January  81,  1887.) 

1.  VmfDOR  AND  Vendee — Refusal  to  Convey — Measure  of  Damages. 

Where  one  who  has  agreed  to  sell  land,  and  make  a  warranty  deed,  refuses  ta 
perform  his  contract,  the  measure  of  damages  in  a  suit  by  the  vendee  (who  has  not 
paid  the  purchase  money)  to  recover  damages  for  the  breach  is  the  difference  be- 
tween the  contract  price  and  the  value  of  tne  property  at  the  date  of  the  breach ; 
and  it  is  immaterial  that  the  vendor  in  good  faitn  refused  to  convey  because  he 
could  not  make  a  warranty  deed,  vendee  being  willing  to  accept  sucn  title  as  he 
could  make.  In  such  case  the  date  of  the  breach  is  the  time  when  vendor  put  it 
oat  of  his  power  to  perform  hia  contract  by  conveying  the  property  to  another,  un- 
less he  previously  gave  direct  notice  to  vendee  that  be  would  not  convey  to  him. 

2.  PSIROIPAL  AHD  AOKNT^— CONTRACT  SIGNED  BT  AOENT— PaBOL  EVIDENCE. 

A  contract  not  under  seal  for  the  sale  of  land  being  signed  by  one  as  agent,  but 
the  terms  of  the  instrument  leaving  it  in  doubt  whether  the  principal  is  bound  or 
the  agent  only,  parol  evidence  is  admissible  to  charge  the  principal. 

Appeal  from  circuit  court,  Cape  Girardeau  county. 

Dennis  dk  Smith,  for  respondent.    22.  H.  Whitelaw,  for  appellant. 

Black,  J.  Plaintiffs,  who  are  partners  under  the  name  of  Hartzell  &  Bros., 
brought  this  suit  to  recover  damages  for  a  breach  of  the  following  contract: 

"Beceived  of  Hartzell  So  Brother  one  hundred  dollars  as  earnest  money  on 
purcliase  of  722  acres,  leaving  a  balance  of  1,400  doUars,  [describing  land,]  in 
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Bollincrer  Co.,  Mo.,  the  last-described  165  acres  to  be  Q.  C.  deed,  balance  war 
raiity,  from  the  owner,  D.  S.  Crumb  and  his  wife. 

"O.  P.  Hedges  &  Co.,  Agents. 
''Bloomfleld,  Mo.,  August,20, 1881." 

Hedges  &  Co.  were  real-estate  agents  at  St.  Louis,  and  had  Crumb's  land 
for  sale  as  his  agents.  Hartzell,  Hedges,  and  Crumb  met  at  Bloomfield,  and 
the  above  contract  was  then  made  on  the  day  of  its  date.  It  was  signed  by 
Hedges  in  tlie  presence  of  and  at  the  request  of  Crumb.  Hartzell  then  paid  the 
$100,  $50  of  which  Crumb  retained,  and  the  balance  was  handed  to  Hedges 
to  procure  abstracts,  and  forward  them  to  Hartzell,  in  Indiana,  and  if  satis- 
factory Hartzell  was  to  send  the  balance  of  the  purchase  money  to  St.  Louis. 
Crumb  forwarded  deeds  to  a  bank  at  St.  Louis  on  the  twenty^second  of  the  same 
month,  to  remain  there  for  10  days.  The  first  abstract  was  not  such  as  Hedges 
and  Crumb  saw  fit  to  submit  to  Hartzell,  and  others  were  procured.  This 
caused  considerable  delay.  In  the  mean  time  the  bank  returned  the  deeds  to 
Crumb.  Hartzell  received  the  abstract  about  October  13,  1881,  and  at  once 
remitted  the  balance  of  the  purchase  money  to  a  bank  in  St.  Louis.  Crumb, 
on  receiving  notice  of  this,  wrote  Hedges  a  letter  in  which  he  inclosed  a  check 
for  the  $50  earnest  money,  and  in  it  says:  "I  became  satisfied  that  your  pur- 
chaser had  given  up  the  ti'cide,  and  gave  Weber  the  refusal  again.  He  this 
day  tells  me  he  will  take  the  land. "  Hedges  refused  to  receive  the  check,  saw 
Crumb,  and  it  would  seem  the  latter  agreed  to  make  the  deeds.  At  all  events, 
on  the  twenty-fourth  October,  1881,  Crumb  sent  to  St.  Louis  a  quit-claim  deed 
of  the  land  to  Hartzell.  In  a  letter  of  the  same  date  to  Hedges  he  notified 
the  latter  of  that  fact,  and  then  refers  to  adverse  claim  made  to  tlie  land,  and 
says  he  does  nut  want,  at  the  price  at  which  he  was  selling  the  land,  to  have 
any  trouble  thereafter.  Hartzell  refused  to  accept  this  deed,  and  insisted  upon 
warranty  and  quitclaim  deeds  as  agreed  upon  in  the  contract.  There  is  evi- 
dence to  the  effect  that  Crumb  refused  to  make  the  deeds  as  he  had  agreed, 
because  of  the  increased  value  of  the  lands  from  the  contemplated  or  actual 
construction  of  a  railroad  near  to  them.  On  the  other  hand,  there  is  evidence 
tending  to  show  that  the  abstracts  disclosed  some  defects  in  Crumb's  title; 
that  Bollinger  county  made  claim  to  the  land,  and  for  these  reasons  he  de- 
clined to  convey  to  plaintiff  by  warranty  deed.  He  sold  the  land  to  Brown  on 
April  4,  1882,  by  quitclaim  deed  for  $1,500. 

It  is  earnestly  insisted  iti  an  elaborate  brief  for  the  appellant  that  the  court 
erred  in  the  instruction  as  to  the  measure  of  damages.  By  tliis  instruction 
the  juroi-s  were  told  that  the  measure  of  damages  would  be  the  sum  paid  on 
the  contract,  with  6  per  cent,  interest,  and,  in  addition  thereto,  the  difference 
between  the  price  Hartzell  &  Bros,  agreed  to  pay  and  the  market  value  of  the 
land  at  the  time  of  the  breach.  The  rule  of  Flureau  v.  Thomhilh  2  W.  Bl. 
1078,  is  strongly  contended  for  by  the  appellant.  There  it  was  held  if  the 
title  proved  bad,  and  the  vendor  was,  without  fraud,  incapable  of  making  a 
good  one,  the  purchaser  was  not  entitled  to  damages  for  the  goodness  of  his 
bargain.  The  reason  for  the  rule  as  given  by  Blackstone,  J.,  is  that  these 
contracts  are  merely  upon  condition,  frequently  expressed,  but  always  im- 
plied, that  the  vendor  has  a  good  title.  After  nearly  100  years  it  was  again 
ruled  in  Bain  v.  Fothergill,  L.  li.  7  Eng.  &  Ir.  App.  158,  that  upon  a  con- 
tract of  sale  of  real  estate,  where  the  vendor,  without  default,  is  unable  to 
make  a  good  title,  the  purchaser  is  not  entitled  to  recover  damages  for  the 
loss  of  his  bargain.  The  fiuctuation  and  the  different  applications  of  the  rule 
are  fully  discussed  in  the  case  last  cited,  and  also  by  all  the  text  writers  upon 
the  subject.  The  authorities  in  the  United  States  as  to  the  measure  of  dam- 
ages, where  the  breach  is  on  the  part  of  the  vendor,  are  conflicting,  and  can- 
not be  made  to  harmonize.  It  would  seem  that  where  the  doctrine  of  Flureau 
y.  Tfioj-nhill,  ifupra,  has  been  applied  in  whole,  or  with  modificatious»  the 
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question  of  good  or  bad  faith  on  the  part  of  the  vendor  is  made  an  element  in 
determining  the  measure  of  damages. 

In  Kirkpntrick  v.  Dovmingt  58  Mo.  82,  the  vendor  gave  the  vendee  a  title- 
bond  for  the  conveyance  of  the  land  upon  the  payment  of  the  purchase  money. 
A  part  of  the  money  had  been  paid,  when  the  wife  of  the  vendee,  without  au- 
thority, surrendered  the  bond,  and  the  vendor  sold  the  land  to  another  person^ 
thereby  putting  it  out  of  his  power  to  make  a  deed  to  his  first  vendee.  In  a  suit 
on  the  bond  brought  by  the  vendee  th^  trial  court  gave  as  the  measure  of  damages 
the  amount  of  the  purchase  money  paid»  and  refused  to  instruct  on  the  basis  of 
the  difference  between  the  purchase  price  and  the  value  of  the  land  at  the  time 
of  the  breach,  it  having  been  shown  that  the  land  had  greatly  decreased  in  value 
at  that  date.  Wagner,  J.,  speaking  for  the  court,  refers  to  the  conflict  in 
the  authorities,  and  proceeds  to  a  review  of  them  to  determine  which  line 
would  most  likely  promote  the  ends  of  justice.  It  is  held  that  the  rule  must 
be  reciprocal;  that,  were  the  property  has  enhanced  in  value,  the  purchaser 
gets  the  benefit  of  the  enhancement,  and  where  a  depreciation  has  taken  place 
he  must  submit  to  a  corresponding  loss.  The  further  conclusion  is  stated  as 
foUows:  "But,  where  there  is  evidence  given  showing  a  change  in  value  of 
the  land,  the  value  at  the  time  the  breach  occurred,  and  when  the  conveyance 
ought  to  have  been  made,  will  furnish  the  standard  of  damages.  This  is  fair 
and  just  for  both  parties,  as  they  obtain  precisely  what  they  are  entitled  to, 
and  the  basis  is  predicated  on  actual  loss,— the  full  and  adequate  compensa- 
tion."- The  instruction  there  refused,  and  which  it  was  held  should  have 
been  given,  did  also  predicate  the  fact  that  the  defendant  sold  the  land  to  the 
third  person  in  good  faith;  but  that  fact  is  not  made  an  element  entering  into 
the  conclusion  reached.  The  court  then  quoted  approvingly  from  Hopkins 
V.  Lee,  6  Wheat.  109,  where  it  is  ruled  that  it  makes  no  difference  in  princi- 
ple whether  the  contract  be  for  real  or  personal  property.  "In  both  cases  the 
vendee  is  entitled  to  have  the  thing  agreed  for  at  the  contract  price,  and  to 
sell  it  himself  at  its  increased  value.  If  it  be  withheld,  the  owner  ought  to 
make  good  to  him  the  difference. " 

The  rule  which  allows  damages  in  these  cases  the  same  as  in  sales  of  per- 
sonal property  has  been  followed  in  a  number  of  the  states.  The  decisions  to 
that  effect  are  collected  in  the  notes  to  1  Sedg.  Dam.  (7th  Ed.)  429.  The  au- 
thor of  the  notes  says:  "We  believe  the  rule  to  be  the  correct  one  on  prin- 
ciple. "  The  rule  that  excludes  the  distinction  between  contracts  made  for 
the  sale  of  real  estate  and  personal  property,  and  also  excludes  as  a  consequence 
any  consideration  of  the  question  of  good  or  bad  faith,  seems  to  meet  with  tiie 
approval  of  some  of  the  modem  text  writers.  Field,  Dam .  §8  504,  506.  Or, 
as  stated  in  2  Suth.  t>am.  211:  "The  general  rule  is  thesame  that  applies  gen- 
erally adequate  compensation  for  the  actual  injury,  or,  as  it  is  briefly  expressed, 
damages  for  the  loss  of  the  bargain.  In  some  jurisdictions  there  is  no  devia- 
tion from  this  rule  on  account  of  good  faith,  and  inability  to  perform  result- 
ing from  an  unsuspected  defect  in  the  vendor's  title;  and  there  the  symmetry 
of  the  law  relating  to  sales  is  preserved." 

It  is  to  be  remembered  that  in  this  country,  especially  the  western  states^ 
lands  are  quite  as  much  the  subject  of  trade  as  personal  property.  Titles,  for 
the  most  part,  are  not  complicated.  Statute  law  has  reduced  conveyances  to 
a  great  degree  of  simplicity.  There  is  no  good  reason  why  one  who  under- 
takes to  sell  real  property  by  a  specified  form  of  deed  should  not  abide  the 
terms  of  his  contract,  lie  can  readily  contract  against  any  unexpected  real 
or  supposed  defect  in  the  title.  So  long  as  the  vendee  is  willing  to  accept  the 
deed  bargained  for,  the  vendor  ought  not  to  be  relieved  from  paying  an  ade- 
quate compensation  for  breach  of  the  contract.  The  supposed  or  real  defect 
in  the  title,  and  the  question  of  good  faith,  or  want  of  good  faith,  should  not 
be  considered.  Adequate  compensation  requires  that  the  vendee  should  be 
put  in  the  same  position,  as  near  as  can  be  done  by  the  award  of  damages^ 
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that  he  would  have  been  in  if  the  contract  had  been  performed  as  agreed. 
Where  the  purchase  money  has  not  been  paid,  the  measure  of  damage  is  the 
difference  between  the  contract  price  and  the  value  of  the  property  at  the  date 
of  the  breach.  In  this  case  the  damages  will  also  include  the  advanced  pay- 
ment. We  therefore  adhere  to  what  was  said  in  Kirkpatriek  v.  Downing^ 
supra, 

2.  As  to  the  date  of  the  breach,  the  court  in  substance  told  the  Jury  that, 
before  the  defendant  could  rescind  the  contract  on  the  ground  that  plaintiffs 
had  failed  to  comply  with  their  part  of  it,  he  must  give  them  notice  in  writ- 
ing of  the  date  at  which  the  contract  would  end,  which  must  be  a  reasonable 
time  after  notice  givAi.  The  other  instruction  upon  the  subject  is  as  fol- 
lows: '^The  Jury  are  instructed  that  in  this  case,  unless  they  believe  from  the 
evidence  that  Crumb  gave  plaintiffs,  or  their  agents,  direct  and  positive  no- 
tice that  he  would  not  carry  into  effect  the  contract  to  convey  the  lands  to 
Hartzell  &  Bros.,  made  at  Bloomfleld,  August  20,  1881,  then  the  breach,  if 
any,  occurred  when  the  defendant,  Crumb,  put  it  out  of  his  power  to  comply 
with  his  contract  by  conveying  it  to  Brown  on  April  4,  1882." 

There  is  no  evidence  that  notice  of  the  termination  of  the  contract  in  writ- 
ing was  given  by  defendant.  Under  these  instructions  the  Jury  could  not 
have  found  the  date  of  the  breach  to  be  earlier  than  the  fourth  April,  1882. 
Kow,  there  is  evidence  tending  to  show  that  in  October,  1881,  the  defendant 
refused  to  do  more  than  make  a  quitclaim  deed,  and  that  plaintiffs  then  re- 
fused to  accept  such  a  deed,  and  all  this  was  known  to  both  parties.  Indeed, 
the  plaintiffs  seem  to  have  acted  upon  this  understanding,  for  they  withdrew 
their  deposit  in  January,  1882.  The  time  consumed  in  furnishing  abstracts 
to  the  plaintiffs  could  not  operate  against  them.  When  they  received  the  ab- 
stracts, and  forwarded  the  money,  which  they  did  in  due  time,  and  Crumb 
had  notice  thereof,  and  refused  to  make  a  warranty  deed,  and  communicated 
that  fact,  by  himself  or  agents,  to  the  plaintiffs,  then  there  was  a  breach  of 
the  contract,  full  and  complete.  The  plaintiffs  could  have  sued  for  damages 
at  once.  No  further  or  additional  notice  was  required.  It  should  be  left  to 
the  jury  to  determine  when  the  breach  occurred  by  stating  hypothetically  what 
fftcts  would  constitute  a  breach.  Of  course,  if  there  was  no  breach  prior  to 
the  deed  to  Brown,  then  that  date  may  be  taken  as  the  date  of  the  breach. 

8.  The  further  claim  is  that  the  contract  is  not  the  defendant's  contract,  but 
the  contract  of  Hedges  &  Co.  It  is  to  be  noted  this  is  not  a  contract  under 
seal.  In  contracts  of  the  character  here  in  question  it  wiU  be  suflicient  if 
upon  the  whole  instrument  it  can  be  gathered  that  the  party  acted  as  agent, 
and  intended  to  thereby  bind  the  principal,  and  not  to  bind  himself.  Story, 
Ag.  (9th  £d.)  §  160a;  Klostermann  v.  Loos,  58  Mo.  290,  and  cases  cited.  As 
said  in  that  case,  if  the  instrument  is  so  uncertain  in  its  terms  as  to  throw  the 
whole  matter  in  doubt  whether  the  principal  or  agent  is  to  be  held  bound, 
such  uncertainty  may  be  obviated  by  the  introduction  of  parol  testimony. 
Here  Hedges  &  Co.  sign  the  contract  as  agents,  Crumb  is  stated  in  it  to  be  the 
owner  of  the  land,  and  he  and  his  wife  are  to  make  the  deed.  On  proof  of 
the  agency  of  Hedges  &  Co.  we  are  of  opinion  the  contract  sufficiently  appears 
to  be  the  contract  of  Crumb.  But  the  evidence  of  the  other  circumstances 
under  which  it  was  executed,  was  properly  admitted. 

It  results  from  what  has  been  said  that  the  judgment  must  be  reversed,  and 
the  cause  remanded;  for  the  period  at  which  the  value  of  the  land  is  to  be  es- 
timated is  material  and  important  in  this  case,  and  upon  that  question  the 
jury  was  misdirected. 

(All  concur.) 
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MuENKS  9.  Bunch  and  others. 
{Supreme  Qmrt  of  Missouri.    January  31,  1887.) 

1.  Fbaui>dlsnt  CoKYKTANOia— Debd  fbom  Fathib  to  Son. 

Where  a  father  conveyed  land  to  his  sons  in  consideration  that  they  would  sup* 
port  him  and  his  wife,  and  pay  off  a  mortgage  on  the  land,  which  the  sons  did,  and, 
one  of  the  sons  (the  older)  having  conveyed  the  land  to  the  younger,  he  sold  it  to  a 
third  party,  and  paid  part  of  the  purchase  money  to  his  mother,  (the  father  having 
died  in  the  mean  time,)  held,  the  aeed  from  the  father  could  not  be  set  aside  as  with- 
out consideration,  or  the  deed  between  the  sons,  and  from  the  younger  son  to  the 
third  party,  beset  aside  as  fraudulent,  even  at  the  instance  of  creditors  wliose  claims 
existed  at  the  time  the  first  deed  was  made.  Fraud  in  such  cases  may  be  gathered 
from  all  the  cfrcumstauces  attending  the  transactions,  but  here  everything  is  con- 
sistent with  good  faith. 

2.  Samb— Snrr  to  Set  Abide— RELiEr—GsNBBAL  Pbatbb. 

While  plaintiff  may.  under  a  prayer  for  general  relief,  have  any  relief  to  which 
he  may  show  himself  entitled,  yet  there  must  be  facts  stated  in  his  pleadings  upon 
which  the  relief  can  be  based.  So,  where  facts  are  alleged  to  show  that  deeds  were 
made  without  consideration  or  in  fraud  of  creditors,  the  creditors  are,  upon  proof 
of  these  facts,  entitled  to  have  the  deeds  canceled,  but  not  to  have  them  treated  as 
mortgages,  or  to  be  substituted  to  the  debtor's  vendor's  lien  for  the  unpaid  pur- 
chase money. 

Appeal  from  circuit  court,  Osage  county. 

Mosby  &  Krauthoff^  for  respondent.    Silvers  &  Ryors,  for  appellant. 

Black,  J.  George  Bunch,  being  the  owner  of  the  80  acres  of  land  here  in 
question,  conveyed  the  same  to  his  sons  James  and  William  Bunch  by  deed 
dated  November  17,  1876.  In  1879,  William  conveyed  to  James,  who  recon- 
veyed  to  William,  and  in  1880  the  latter  sold  and  conveyed  the  land  to  the  de- 
fendant Drury  Smith.  Greorge  Bunch  died  in  1878,  indebted  to  the  plaintiff 
and  others  on  demands  existing  at  the  date  of  the  deed  to  the  sons.  These 
demands  were  allowed  by  the  probate  court  against  the  estate  of  Bunch,  and 
the  plaintiff  now  prosecutes  this  suit  to  set  aside  the  deeds  before  mentioned, 
and  to  subject  the  property  to  the  payment  of  his  demands,  which  amount  to 
three  or  four  hundred  dollars.  The  petition  alleges  that  the  deed  to  the  sons 
was  without  consideration;  and,  further,  that  that  deed,  and  the  other  deeds 
between  the  sons,  were  to  defraud  the  creditors  of  Creorge  Bunch,  and  that 
the  defendant  Smith  had  notice  and  knowledge  of  that  fraud  when  he  pur- 
chased the  property. 

The  evidence  shows  that,  when  (xeorge  Bunch  made  the  deed  to  the  sons, 
he  was  old,  infirm,  and  unable  to  work.  He  and  his  wife  and  son  William, 
who  was  under  the  age  of  21,  resided  upon  the  land.  The  property  was  in- 
cumbered by  a  mortgage,  payment  of  which  was  being  pressed,  and  he  was 
unable  to  pay  it  in  whole  or  in  part.  The  father  proposed  to  convey  this 
land  to  the  sons  if  they  would  pay  the  mortgage  debt,  and  keep  the  old  folks 
the  remainder  of  their  lives,  and  the  deed  was  executed  upon  that  verbal 
agreement.  James,  who  was  then  married  and  living  to  himself,  moved  to 
the  land  In  question,  and  at  once  paid  the  interest  on  the  mortgage,  and  in 
time  the  two  boys  liquidated  the  debt,  at  the  same  time  giving  the  father  and 
mother  a  support.  The  land  was  worth  twelve  or  fourteen  hundred  dollars. 
The  amount  of  the  mortgage  is  not  given.  It  must  have  been  in  excess  of 
S400.  William  became  indebted  to  the  defendant  Smith,  and  sold  the  land 
to  him  for  81,700.  The  widow  of  George  Bunch  preferred  to  live  with  her 
son  George,  and  William  gave  her  $700  of  the  money  received  from  Smith. 

There  can  be  no  doubt  that  the  deed  to  the  boys  was  made  upon  sufficient  con- 
sideration. The  party  who  seeks  relief  upon  the  ground  of  fraud  must  prove  it. 
Fraud  may  be  gathered  from  the  circumstances  attending  the  transaction,  and 
oftentimes  they  furnish  the  most  convincing  proof  of  fraud.  But  here  the 
circumstances  are  all  consistent  with  good  faith.    The  arrangement  was  such 
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as  the  rather  had  a  right  to  make,  and  one  which  his  necessities  demanded. 
The  payment  of  the  9700  by  William  to  his  mother  would  at  first  indicate 
some  previous  secret  trust,  but  it  is  to  be  remembered  that  he  was  then  under 
an  obligation  to  give  her  a  suppoi*t;  and,  as  she  desired  to  go  and  did  go  to 
live  with  the  other  son,  it  was  proper  for  him  to  pay  her  the  money  in  lieu  of 
the  support.  Some  of  the  evidence  tends  to  show  that  the  boys  were  to  pay 
all  the  debts  of  the  father,  but  there  is  express  evidence  to  the  effect  that  they 
were  to  pay  only  the  mortgage.  Be  that  as  it  may,  there  is  no  evidence  in  tho 
case  to  justify  the  decree,  even  as  against  the  boys.  It  may  be  stated  that  this 
property  was  the  homestead  of  George  Bunch,  and  as  against  him  could  not 
have  been  sold  for  the  payment  of  the  unsecured  debts. 

It  is  also  urged  that  the  consideration  of  the  sale  by  the  father  was  the  as- 
sumption and  payment  of  the  unsecured  as  well  as  the  secured  debts,  and  that 
the  defendant  Smith  had  notice  of  all  this  when  he  purchased.  On  this  proof 
it  is  contended  (1)  that  the  deed  should  be  treated  as  a  mortgage;  (2)  that  the 
creditors  have  a  vendor's  lien  as  for  unpaid  purchase  money;  (3)  that  a  trust 
results  to  them  to  the  extent  of  their  debts.  These  questions  of  fact  and  law 
are  not  before  us  for  determination;  for  the  petition  lays  no  foundation  for 
relief  on  any  such  grounds.  The  plaintiff  may,  under  the  prayer  for  general 
relief,  have  any  relief  to  which  he  shows  himself  entitled,  and  which  is  also 
founded  upon  and  consistent  with  the  petition.  But  there  must  be  facts 
stated  upon  which  the  relief  can  be  based, — facts  from  which,  when  proved ^ 
the  relief  flows  as  a  legal  sequence.  Newham  v.  Kenton^  79  Mo.  382.  The 
only  facts  stated  in  this  petition  are  that  the  deeds  were  made  in  fraud  of 
creditors,  and  one  of  them  without  any  consideration.  These  facts,  if  proved, 
lead  to  a  cancellation  of  the  deeds, — not  an  affirmance  of  them. 

The  judgment  is  therefore  reversed,  and  the  bill  dismissed,  for  failure  of 
proof. 

(All  concur,  except  Suerwood,  J.,  absent.) 


Boatmen's  Sav.  Bank  t?.  Overall  and  others. 

{Supreme  CouH  of  Miuouri.    January  81,  1887.) 

1.  Garnishment— Fraud  of  Creditorb— Proceeds  op  Wife's  Real  Estate— Evidence. 

In  a  garnishtuent  proceeding,  it  appeared  that,  the  garnishees  had  in  their  hands 
the  proceeds  of  notes,  which  were  payable  to  the  T)rincipal  debtor,  A.,  but  they 
claimed  that  such  proceeds  belonged  to  the  wife  of  A.,  from  whom  they  had  re- 
ceived the  notes  for  collection.  Plaintiff  introduced  evidence  that  the  notes  were 
given  for  a  loan  made  by  A.  to  the  maker  of  the  notes,  a  company  of  which  he  was 
president;  that  A.  deposited  the  money  loaned  in  a  bank  in  his  own  name,  and 
checked  it  out  in  the  same  way,  and  that  he  was  then  insolvent.  The  garnishees 
called  A.,  who  testified  that  the  money  belonged  to  his  wife,  being  the  proceeds  of 
real  estate  transferred  by  him  to  his  son,  and  by  the  latter  to  her,  two  vears  before 
the  loan,  when  he  was  solvent;  that  he  made  the  loan  as  her  agent,  and  transferred 
the  notes  to  her  accordingly.  Held,  that  the  plaintiff's  evidence  made  a  prima  fade 
case,  and  that  it  was  not  so  far  rebutted  by  that  of  the  garnishee  as  to  deprive  him 
of  the  right  of  going  to  the  jury. 

2.  Same — Inbtructions. 

Held,  however,  that  an  instruction  allowing  the  jury  to  find  that  the  money  was 
reduced  to  the  possession  of  A.,  **as  his  money,  with  the  consent  of  his  wife,^'  was 
not  justified  by  the  evidence;  and  that  an  instruction  that,  if  the  real  estate  was 
transferred  to  A.'s  son,  the  proceeds  of  the  sale  thereof,  coming  to  A.'s  hands,  could 
not  be  lawflilly  assigned  to  his  wife,  was  misleading ;  and  for  such  errors  defendant 
was  entitled  to  a  new  trial. 

Appeal  from  St.  Louis  court  of  appeals.    Garnishment. 

The  following  opinion  was  delivered  in  the  court  of  appeals  by  Bam- 
BAUER  J. : 

"This  cause  presents  some  close  questions,  and  it  is  not  without  hesitation 
that  we  have  arrived  at  the  conclusions  announced  in  this  opinion.  The  appel- 
lants are  garnishees  in  attachment  proceedings  brought  against  one  William 
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Y.  Kay,  as  indorser  of  two  notes  of  the  Missouri  Cotton-seed  Oil  Company.  The 
notes,"  which  were  made  by  Kay  as  president  of  the  company,  bore  date  Kovem* 
ber  13, 1880,  and  were  payable  60  days  after  date.  The  indebtedness  evidenced 
by  them  originated  in  November,  1879,  and  January,  1880.  The  garnisheesr 
who  are  attorneys  at  law,  answering  plaintiff's  interrogatories,  denied  any 
indebtedness  on  their  part  to  William  Y.  Kay»  but  admitted  that,  at  the  date 
of  the  service  of  the  garnishment,  they  did  hold  a  check  for  ;f^lO,000,  since 
cashed,  as  proceeds  of  certain  notes  secured  by  deed  of  trust  on  the  property 
of  the  Missouri  Cotton-seed  Oil  Company,  which  notes  they  had  received  as 
attorneys  from  the  agents  of  one  Mary  A.  Tilden  and  one  Jane  G.  Kay. 
They  averred  that  said  notes  had  been  the  sole,  separate,  and  individual  prop- 
erty of  said  parties  in  the  proportion  of  $3,000  for  Mrs.  Tilden  and  $7,000  for 
Mrs.  Kay,  and  that  the  debtor  and  defendant  in  the  attachment  suit,  William 
Y.  Kay,  had  no  Interest  therein.  This  answer  was  denied  by  plaintiff;  the 
denial  asserting  that  the  money  consideration  of  these  notes  secured  by  trust 
deed  was  furnished  by  defendant  Kay.  The  denial  further  stated  that  Kay, 
being  insolvent,  and  intending  to  cheat  and  defraud  his  creditors,  had  pre- 
tended to  transfer  these  notes  to  the  agents  of  Jane  G.  Kay,  his  wife,  and 
Mary  E.  Tilden,  a  relative.  Plaintiff ^s  denial  was  contradicted  by  reply;  the 
reply  stating,  among  other  things,  that  the  garnishees  had,  since  the  service 
of  the  writ  upon  them,  parted  with  some  of  the  funds,  but  had  retained  suffi- 
cient to  cover  plaintiff's  claim.  The  cause  was  tried  by  a  jury  upon  these 
pleadings. 

"Plaintiff  gave  evidence  showing  that,  in  the  fall  of  1880,  William  Y.  Kay, 
the  debtor,  kept  an  account  in  his  own  name  with  the  Bank  of  Commerce,  in 
the  city  of  St.  Louis;  that  on  that  account  he  deposited,  November  5,  85,000; 
November  8,  $5,000;  December  7,  3375;  December  15,  $500;  and  December 
16,  $500, — all  in  the  year  1880;  that  $10,000  of  this  money,  or  thereabout, 
was  loiined  to  the  Missouri  Cotton-seed  Oil  Company,  and  checked  out  by 
William  Y.  Kay's  individual  checks;  that  the  company  had,  on  the  twenty- 
eighth  day  of  October,  1880,  executed  a  deed  of  trust  on  its  property  to  secure 
four  notes,  all  bearing  date  October  27,  1880,  and  all  payable  six  months  after 
date,  two  of  said  notes  being  for  $2,000  each,  and  two  for  $3,000  each,  which 
notes  were  payable  to  William  Y.  Kay,  president,  and  were  delivered  to  him 
as  security  for  the  advances  made  as  above  stated ;  that  the  deed  of  trust  was 
not  recorded  until  January  15,  1881;  that  the  notes  so  made  were  the  notes 
which  subsequently  came  to  the  hands  of  the  garnishees.  Plaintiff  also  gave 
some  testimony  tending  to  show  that  William  Y.  Kay  was,  in  the  latter  pait 
of  1880,  in  embarrassed  circumstances,  and  probably  insolvent.  The  judg- 
ment recovered  by  the  plaintiff  against  Kay  in  the  attachment  suit  was  also 
put  in  evidence.  This  being  all  the  testimony  for  plaintiff,  the  garnishees  de- 
murred by  instruction,  but  their  instruction  was  refused. 

*'The  garnishees  thereupon  called  William  Y.  Kay,  the  debtor,  who  testified, 
in  substance,  that  $10,000  of  the  money  deposited  by  him  with  the  Bank  of 
Commerce,  in  November,  1880,  was  the  money  of  his  wife,  Jane  G.  Kay;  that 
he  loaned  $7,000  of  this  money,  as  agent  of  his  wife,  to  the  Missouri  Cotton- 
seed Oil  Company,  and  took  the  notes  of  said  company,  and  sent  and  delivered 
three  of  them,  amounting  to  $7,000,  to  his  wife;  that  the  $10,000  above  men- 
tioned were  part  proceeds  of  sale  of  some  real  estate  which  his  wife  had 
OMmed  in  Lake  Forest,  Illinois,  and  which  she  had  sold  in  November,  1880; 
that  Mrs.  Kay  had  instructed  him  to  lend  the  money  to  the  Missouri  Cotton- 
seed Oil  Company;  that  he  had  loaned  $3,000  of  the  money  of  Mrs.  Tilden  to 
the  company  prior  to  this  time,  and  gave  to  Mrs.  Tilden  one  of  the  $3,000 
notes  secured  by  trust  deed  as  security.  On  cross-examination,  witness  stated 
that  the  property  at  Lake  Forest,  Illinois,  sold  by  his  wife,  had  at  one  time 
stood  in  his  own  name;  that  in  March  or  April,  1878,  he  transferred  it  to  hia 
son,  William  G.  Kay,  who  shortly  thereafter  transferred  it  to  his  (defend- 
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ant^s)  wife;  that  the  property  stood  in  his  wife's  name  for  two  years  before 
she  sold  it,  in  the  fall  of  1880;  tiiat  he  was  solvent  at  the  date  of  the  transfer 
of  the  property  to  his  son  and  wife,  and  that  his  embarrassments  came  from 
the  failure  of  the  oil  company,  in  the  early  part  of  1881.  The  manner  of  the 
witness  testifying,  as  far  as  preserved  in  the  record,  was  such  as  miglit  have 
affected  his  credit  with  the  jury,  under  the  particular  circumstances  sur- 
rounding these  transactions. 

"One  of  the  garnishees  then  testified  that  the  notes  were  placed  in  the  hands 
of  his  firm  for  collection  by  Wm.  G.  Kay,  the  son  of  the  attachment  debtor, 
who  stated  at  the  time  that  one  note,  for'^,000,  belonged  to  Mrs.  Tilden,  and 
the  others  to  his  mother,  Jane  G.  Kay.  The  witness  had  no  personal  confer- 
ence with  these  cUents,  and  could  not  say  whether  he  ever  had  received  any 
written  instructions  from  either  of  them .  This  was,  in  substance,  all  the  tes- 
timony bearing  upon  the  instructions  of  the  court. 

"At  the  close  of  the  entire  testimony,  the  garnishees  again  demurred  by  in- 
struction, and  the  court  again  refused  that  instruction,  but  gave  all  other  in- 
structions asked  by  them. 

"There  was  no  error  in  the  action  of  the  court  in  overruling  the  demurrers 
to  the  evidence.  It  is  true  that,  under  the  pleadings,  the  burden  of  proof  in 
the  first  instance  was  upon  the  plaintiff.  Holten  v.  Bailroad  Co.,  50  Mo. 
151.  But  when  plaintiff  had  shown,  without  contradiction,  that  the  consid- 
eration of  the  notes,  out  of  which  the  fund  held  by  the  garnishees  arose,  con- 
sisted of  certain  money  held  and  controlled  by  the  attachment  debtor,  that 
these  moneys  had  been  deposited  by  him  in  his  own  name  in  bank,  and  were 
thence  drawn  on  his  individual  checks,  plaintiff  did  make  a  prima /ac^e  case, 
rebutting  the  case  made  by  the  garnishees'  answer.  Possession  of  personal 
property  is  presumptive  evidence  of  title.  1  Greenl.  £v.  §  34;  Summons  v. 
Beauhien,  86  Mo.  307.  The  plaintiff  was  entitled,  at  the  close  of  its  case,  to 
have  the  question  of  title  submitted  to  the  jury.  It  was  sufficient  to  shift  the 
burden  of  proof;  and  plaintiff  was  entitled,  at  the  close  of  the  entire  testi- 
mony, to  have  the  question  submitted  to  the  jury,  whether  its  pHma  facie 
«ase  was  avoided  by  the  testimony  of  the  defendant  in  the  attachment,  unless 
we  first  find  that  that  testimony  was  such  that  the  jury  was  bound  to  give 
credence  to  it,  as  a  matter  of  law. 

"We  have  said  in  a  recent  case  that,  < where  the  testimony  offered  in  sup- 
port of  the  idlegations  of  the  party  who  sustains  the  burden  of  proof,  is,  if 
believed,  sufficient  to  make  out  his  case,  and  is  clear,  consistent  with  itself, 
delivered  by  an  unimpeached  witness,  and  no  circumstance  is  developed  tend- 
ing to  cast  suspicion  upon  it,  it  must  be  believed,  in  the  absence  of  controvert- 
ing testimony.*  Lianherger  v.  Pohlman,  16  Mo.  App.  392.  But  the  testi- 
mony offered  by  the  garnishees,  being  the  testimony  of  the  attachment  debtor, 
fails  to  meet  several  of  these  requirements.  There  was  therefore  no  error  in 
refusing  garnishees'  demurrers  to  the  evidence  at  any  stage  of  the  trial;  and  if 
the  court  had  stopped  there,  and  the  jury  would  have  found  for  plaintiff,  as 
they  did,  we  would  not  have  disturbed  the  verdict,  as  the  only  objection  that 
could  have  been  urged  against  it  would  have  been  that  it  was  against  the 
weight  of  evidence.  But  the  court  went  further.  At  the  request  of  plaintiff 
it  instructed  the  jury: 

"  <  (3)  If  the  jury  believe  from  the  evidence  in  this  case  that  the  money 
loaned  to  the  Missouri  Cotton-seed  Oil  Company  was  the  proceeds  of  the  sale 
of  real  estate  in  Illinois,  which  was  conveyed  to  a  son  of  Wm.  V.  Kay,  and 
which,  at  the  time  of  such  conveyance,  belonged  to  William  Y.  Kay,  then 
said  proceeds  of  sale,  coming  to  the  possession  of  Kay,  if  he  was  then  insolv- 
ent, could  not  be  lawfully  assigned  to  his  wife  while  he  was  insolvent;  and 
if  the  jury  find  that  the  money  in  the  hands  of  the  garnishees  was  the  pro- 
ceeds of  the  loan  of  said  funds,  then  the  jury  will  find  for  plaintiff. 

"*(4)  The  jury  are  instructed  that  if  they  find  from  the  evidence  that  the 
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money  deposited  in  the  Bank  of  Commerce  was  reduced  to  the  possession  At 
Wm.  y.  Kaj,  as  his  money,  with  the  consent  of  his  wife,  in  the  state  of  Illi- 
nois, and  brongbt  into  this  state,  and  loaned  tathe  Missouri  Cotton-seed  Oil 
Company  as  his  money,  and  again  transferred  to  his  wife  after  he  became  in- 
-solvent,  and  to  hinder,  delay,  or  defraud  his  creditors,  then  the  jury  will  find 
for  the  plaintiff,  notwithstanding  they  may  believe  from  tha  evidence  that 
^aid  money  was  the  pro<feeds  of  real  estate  sold  belonging  to  the  defendant 
William  V.  Kay's  wife.* 

'^Neither  of  these  instructions  can  be  justified  under  the  facts  of  the  case. 
The  law  in  regard  to  voluntary  conveyances  is  very  simple.  A  conveyance 
made  without  consideration  is  void  as  to  existing  creditors,  regardless  of  in- 
tent; as  to  subsequent  creditors,  it  is  void  only  when  made  with  intent  to 
hinder,  delay,  or  defraud  them.  Payne  v.  Stanton,  59  Mo.  159;  Hurley  v. 
Taylor^  78  Mo.  238;  Fisher  v.  Letjoie,  69  Mo.  629.  The  conveyance  made  by 
Kay,  the  debtor,  to  his  son,  in  March  or  April,  1878,  and  more  than  20  months 
before  the  inception  of  plaintiff's  claim,  could  not  be  questioned  by  plaintiff. 
The  only  transfer  of  property  that  could  be  challenged  as  fraudulent  was  the 
assignment  of  the  notes  by  Kay  to  his  wife  at  the  time  when  he  was  a  debtor 
of  plaintiff,  and  probably  insolvent.  His  testimony  was  to  the  effect  that  the 
money  was  that  of  his  wife,  the  proceeds  of  the  sale  of  some  real  estate  belong- 
ing to  her,  and  given  to  him  for  the  purpose  of  loaning  it  to  the  corporation, 
whose  notes,  fi^iven  for  this  money,  he  returned  to  his  wife.  If  this  be  true, 
he  never  had  any  title  to  these  notes  which  he  could  assign. 

"The  fourth  instruction  asked  by  the  plaintiff,  and  given  by  the  court,  tells 
the  jury  that  if  they  find  that  the  money  in  the  Bank  of  Commerce  '  was  re- 
duced to  the  possession  of  Wm.  Y.  Kay,  as  his  money,  witli  the  consent  of 
his  wife,'  etc.  We  find  no  evidence  in  the  record  to  support  this  instruction, 
unless  we  can  assume  as  a  legal  proposition  that  a  jury  may,  when  a  fact  is 
asserted  by  a  discredited  witness,  not  only  disbelieve  him,  'but  consider  his 
•assertion  of  one  fact  as  affirmative  testimony  of  another  fact  diametrically  the 
veverae.    This  we  must  decline  to  do. 

"The  third  instruction  asked  by  plaintiff,  and  given  by  the  court,  is  ob- 
scure in  meaning,  and  tended  to  mislead  the  jury.  If  Wm.  V.  Kay  trans- 
ferred property  to  his  son  prior  to  the  inception  of  plaintiff's  claim,  and 
without  any  presumable  intent  of  hindering  the  plaintiff,  the  property  became 
that  of  his  son,  and  we  cannot  see  how  the  proceeds  of  that  property,  coming 
afterwards  to  the  hands  of  Wm.  Y  Kay,  could  not  lawfully  be  assigned 
by  him,  except  as  against  his  son,  to  anybody.  If  he  gave  the  property  of  his 
son  away,  that  son  is  the  proper  party  to  complain,  and  not  his  creditors.  If 
that  instruction  was  framed  to  convey  the  idea  that  the  conveyance  to  young 
Kay  was  a  mere  cover,  the  real  title  to  the  property  remaining  all  along  in 
Kay,  the  debtor,  and  that  when  the  property  was  sold  the  proceeds  thereof 
became  the  property  of  the  debtor,  then  its  language  was  very  inaptly  chosen. 

"While  we  are  loath  to  disturb  the  verdict  of  a  jury  on  a  question  of  fraud, 
being  sensible  that  the  offense  is  one  much  easier  accomplished  than  proven, 
we  deem  it  essential  that  even  in  such  cases,  that  regard  be  paid  to  the  sub- 
stantial elements  of  form  which  long  experience  has  shown  to  be  essential  to 
the  proper  administration  of  justice. 

"The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  remanded  to 
be  proceeded  with  in  conformity  with  this  opinion. 

"(AH  concur.)" 

W,  B.  Thompson,  for  appellant.    Overall  &  Judaon,  for  respondent. 

Per  Curiam.  The  judgment  in  this  case  is  affirmed  on  the  ground  and  for 
the  reasons  stated  in  the  opinion  of  the  St.  Louis  court  of  appeals,  which  is 
reported  in  16  Mo.  App.  510. 
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State  ex  rel.  F aires  tJ.  Buhler,  Koad  Overseer,  etc 
{Supreme  Cburt  of  Missouri,    January  31,  1887.) 

1,  HiOHWAYB— Kbbpino  IN  Rbpaib—Ovbrsbbr— Reyision  Mo.  1879,  Ch.  147,  {  6941. 

Under  the  general  power  conferred  on  a  road  overseer  by  section  694J,  c.  147,  Re- 
vision Mo.  1879,  "  to  Keep  the  roads  in  his  district  in  good  repair,"  it  is  his  duty  to 
accept  the  actually  existing  and  rccogrnized  public  roads  in  his  district  at  the  aate 
of  his  appointment,  or  that  may  thereafter  be  established  during  his  term  of  serv- 
ice, as  the  roads  committed  to  his  care,  and  which,  under  the  law,  he  is  bound  to 
keep  in  good  repair,  as  provided  by  the  statute. 

2.  Mandamus— Othbb  Rembdib»— Road  Ovbbsber— OBaTBUonoNB  of  Boad. 

In  all  cases  where  full  and  ample  relief  may  be  had  either  by  appeal,  writ  of  er- 
ror, or  otherwise,  from  the  judgment,  decree,  or  order  of  a  subordinate  court,  man- 
damtis  will  not  lie  against  a  road  overseer  to  compel  him  to  remove  obstructions 
from  a  public  road ;  and  the  fact  that  the  person  aggrieved  or  complaining  has,  b^ 
.  neglecting  to  appeal  when  he  might  have  done  so,  placed  himself  in  such  a  posi- 
tion that  he  can  no  longer  avail  himself  of  its  benefits,  constitutes  no  grouna  for 
interference  by  the  writ. 

Appeal  from  circuit  court,  Andrew  county. 

RTiea  t&  8on  and  Heren  dk  San,  for  respondent.  C  F»  Booker  and  Sanders 
4&  Mercer,  for  appellant. 

Ray,  J.  This  is  a  proceeding  by  mandamus  to  compel  defendant,  as  road 
overseer,  to  remove  certain  fences  from  across  a  certain  alleged  public  road 
in  his  district.  Suit  was  commenced  in  April,  1882,  in  the  circuit  court  of 
Andrew  county,  at  the  relation  of  J.  H.  Faires.  The  petition  and  alternative- 
writ  charge  that  relator  is  a  citizen  and  tax-payer  of  said  county,  and  that  de- 
fendant is  road  overseer  of  district  Ko.  42,  in  said  county,  having  been  ap- 
pointed  February  14, 1882;  that  there  was  an  ancient  legally  established  road 
in  said  district,  over  and  across  the  W.  j^of  S.  £.  J  of  section  4,  59,  35,  in 
said  county;  that- in  1874  said  road  was  unlawfully  obstructed  by  building  » 
fence  across  the  same  at  a  point  where  it  enters  on  said  tract  on  the  north, 
about  65  4-5  rods  east  of  the  north-west  corner  thereof,  and  also  by  a  like' 
fence  where  it  leaves  said  tract,  on  the  south,  about  the  south-east  corner 
thereof;  that  said  defendant  is  aware  of  said  obstructions;  that  it  is  his  duty 
under  the  law  to  remove  the  same;  that  he  has  ample  power  and  authority  for 
that  purpose,  but  wrongfully  refuses  so  to  do,  to  the  irreparable  injury  of  the 
relator,  and  the  public  at  large.  Whereupon  the  defendant  was  commanded  by 
said  alternative  writ  to  remove  said  fences,  or  show  cause  why  he  has  not  done 
so.  The  return  of  defendant  to  the  writ  sets  up  that  the  road  in  question,  over 
and  across  said  tract  of  land,  was  changed  and  vacated  by  order  and  judgment 
of  the  county  court  of  said  county,  on  a  proceeding  for  that  pi'vpose  began  in 
1873  by  S.  B.  Selecman,  the  owner  of  said  land,  for  the  purpose  of  cultiva- 
tion and  improvement,  and  that  said  road  was  properly  and  legally  changed 
and  relocated  accordingly;  that  due  notice  thereof  was  given;  that  the  re- 
lator voluntarily  appeared  in  said  court  as  a  party  to  said  proceedings,  and 
failed  to  appeal  from  the  final  order  and  judgment  of  said  court  changing  and 
vacating  that  part  of  said  road.  To  this  return  the  relator  filed  his  plea,  put- 
ting in  issue  all  the  new  matter  set  up  in  the  return,  and  charging  affirm- 
atively that  there  was  no  notice  of  said  proceedings,  no  report  of  commission- 
ers, and  no  final  order  or  Judgment  changing  and  vacating  said  road.  The 
cause  was  submitted  to  the  court  upon  the  pleadings  and  the  evidence. 

At  the  trial  it  was  concluded  that,  at  and  prior  to  the  year  1873,  there  was 
and  had  been  a  certain  public  road  leading  back  and  forth  from  Savannah  to 
Rosedale,  in  said  district  and  county,  which,  in  its  course  between  said  points, 
passed  over  and  across  said  W.  J  of  S.  E.  J  of  section  4,  59,  35,  from  north- 
west to  south-east.  It  was  also  concluded  that,  in  the  year  1873,  one  8.  R. 
Selecman  owned  said  tract  of  land,  and,  wishing  to  cultivate  and  improve 
the  same,  commenced  proceedings  in  the  county  court  of  said  county,  under 
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sections  43-45,  2  Wag.  St.  1872,  p.  1^26,  for  the  purpose  of  changing  and  va- 
cating so  much  of  said  road  as  passed  over  and  across  said  tract  of  land,  and 
relocating  the  same  on  the  north-west  and  south  lines  of  said  tract  at  his  own 
expense.  The  records  of  said  county  court  also  show  that  such  proceedings 
were  had  and  conducted  therein,  under  said  sections  of  the  statute,  as  re- 
sulted, if  valid,  in  a  final  order  and  judgment  of  said  court  granting  and  es- 
tablishing said  change,  and  vacating  so  much  of  said  road  as  passed  over  and 
across  said  tract;  and  that  the  relator — who  assumed  to  represent  not  only 
himself,  but  the  public  at  large — had  notice  of  said  proceedings,  got  up  a  re- 
monstrance against  the  proposed  change,  appeared  in  court,  and  opposed  the 
:8ame,  and,  failing  in  his  efforts,  neglected  to  appeal  from  the  judgment  so 
rendered.  The  records  further  show  that  in  1874  said  Selecman — who  is  no 
party  to  the  suit — ^in  good  faith,  and  at  his  own  expense,  opened  up  and  con- 
:structed  said  new  road,  upon  said  tract  of  land,  and  thereupon  inclosed  the 
•  same,  and  in  so  doing  built  the  fences  over  and  across  the  old  road  so  vacated 
and  changed,  and  thereafter  continued  to  occupy  and  maintain  the  same,  un- 
der claim  of  right  and  color  of  authority.  It  also  appears  that  said  new  road, 
^o  constructed  in  lieu  of  the  old,  at  the  defendants  appointment  as  overseer 
of  district  42,  and  also  at  the  date  of  the  commencement  of  the  suit,  was  one 
of  the  existing  and  recognized  public  roads  of  the  district,  although  not  in  good 
arepair  on  the  south  line, — especially  for  heavily  loaded  wagons, — by  reason  of 
freshets  and  washouts;  and  it  further  appeared  that,  in  point  of  fact,  there 
was  not,  and  had  not  been  for  some  six  or  eight  years,  any  public  road  what- 
ever over  and  across  said  tract  of  land  where  the  fences  sought  to  be  removed 
by  this  proceeding  are  ended.  The  entire  record  of  proceedings  of  the  county 
court,  pertaining  to  said  change  of  said  road,  including  the  petition,  notice, 
And  report  of  commissioners,  was  also  put  in  evidence. 

Upon  this  state  of  facts  the  court,  at  the  instance  of  relator,  over  the  objec- 
tions of  defendant,  gave  the  following  declarations  of  law,  to  which  defendant 
at  the  time  excepted: 

"(i)  There  being  no  suflBcient  notice  in  law  shown  by  the  record  or  other- 
-wise  of  the  petition  of  S.  B.  Selecman,  filed  in  the  county  court.  May  6, 1873, 
asked  to  change  and  turn  so  much  of  the  road  leading  from  Savannah  to  Rose- 
dale,  in  Andrew  county,  Missouri,  as  is  now  located  on  the  W.  J  of  the  S.  E. 
4  of  section  4,  township  59,  range  35,  but,  on  the  contrary,  the  notice  read 
and  shown  to  the  court  by  the  relator  herein  is  wholly  insufficient  in  law;  and 
the  court  declares  the  law  to  be  that  the  county  court  had  no  jurisdiction  of 
the  subject-matter,  and  that  its  action  pertaining  to  the  change  of  said  road 
-was  wholly  null  and  void. 

"(2)  The  report  of  the  commissioners  filed  in  this  case,  August  4,  1873, 
not  being  a  report  as  required  and  prescribed  by  section  44,  2  Wag.  St.  1226, 
and  said  commissioners  wholly  failing  in  said  report  the  width,  the  respective 
Kiistances,  and  situation  of  the  ground  of  the  established  and  proposed  roads 
at  the  first  term  of  the  court  thereafter,  as  required  by  law,  the  court  declares  the 
law  to  be  that  the  county  court  had  no  jurisdiction  of  the  subject-matter,  and 
that  its  action  pertaining  to  establishing  or  vacating  said  road  was  wholly 
null  and  void." 

The  following  declaiations,  asked  by  defendant,  were  refused  by  the  court, 
to  which  defendant  at  the  time  excepted: 

"(1)  If  it  appear  from  the  evidence  that,  about  the  year  1873,  one  S.  R. 
■Selecman,  being  the  owner  of  the  land  through  which  the  road  in  question 
then  run,  filed  his  petition  in  the  county  court  of  Andrew  county  for  permis- 
sion to  change  said  road  on  his  own  land  for  the  purpose  of  improvement  and 
•cultivation,  and  that  said  county  court,  after  proof  that  not  leas  than  tliree 
notices  of  said  petition  had  been  set  up  at  least  twenty  days  before  said  peti- 
tion was  presented  to  said  court,  in  the  neighborhood  of  said  proposed  change 
•of  road,  appointed  three  commissioners  to  view  imd  measure  out  said  road. 
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and  report  thereon,  and  that  said  county  court,  after  receiving  the  report  of 
said  commissioners,  allowed  said  change  of  road,  and  afterwards  made  an 
order  vacating  the  road  in  question,  then  said  order  vacating  said  road  is  not 
void,  but  valid  and  binding  on  all  parties  until  reversed  or  an  nulled  by  proper 
proceedings,  and  said  order  vacating  said  road,  or  the  regularity  or  sufficiency 
of  the  proceedings  in  said  county  court  in  connection  therewith,  cannot  be  re- 
viewed or  set  aside  in  this  action,  and  the  finding  must  be  for  the  defendant. 

"(2)  If  the  owner  of  the  land  on  which  the  road  in  question  was  situated, 
inclosed  said  land  about  the  year  1874,  thereby  fencing  up  said  road,  and  has 
ever  since  that  time  kept  the  same  inclosed,  claiming  that  snid  road  had  been 
vacated,  then  mandamus  will  not  lie  to  compel  the  road  overseer  to  open  said 
road." 

Whereupon  the  court  found  for  relator,  and  awarded  a  peremptory  writ^ 
commanding  and  requiring  defendant  to  remove  said  fences,  from  which  de- 
fendant, after  unsuccessfid  motions  for  new  trial  and  in  arrest  of  judgmentr« 
appealed  to  this  court. 

The  propriety  of  these  rulings  of  tlie  trial  court  is  the  question  for  review 
now  before  us.  Two  questions  arise  in  this  case:  (1)  As  to  the  powers  and 
duties  of  the  road  overseer  in  the  premises;  (2)  as  to  the  proper  functions  and 
office  of  m^indamua* 

The  law  of  roads  and  highways  in  this  state  is  found  in  chapter  147,  p.  1364, 
2  Revision  1879.  The  provisions  governing  the  mode  and  manner  of  open- 
ing, changing,  and  vacating  roads,  (of  which  the  county  courts  have  exclusive 
original  jurisdiction,)  as  well  as  those  prescribing  the  powers  and  duties  of 
road  overseers,  are  found  in  the  various  sections  of  that  chapter.  It  may  be 
concluded  that  it  is  competent  and  proper  for  the  circuit  court,  upon  appeal 
from  the  orders  and  judgments  of  county  courts,  as  well  as  in  other  proper 
cases,  between  proper  parties,  to  review  and  pass  upon  the  regularity  and 
validity  of  said  proceeding,  orders,  and  judgments;  and  it  may  also  be  granted 
that,  in  the  absence  of  proper  notice,  report  of  commissioners,  or  other  ma- 
terial requirements,  the  county  court  acquires  no  jurisdiction  of  the  subject- 
matter  of  the  proceedings,  and  that  its  order's  and  judgments  in  such  cases 
would  be  null  and  void,  and  assailable  even  in  collateral  proceedings;  yet  it 
does  not  follow  that  the  circuit  court,  under  the  facts  of  this  case  as  developed 
by  the  record,  had  jurisdiction  by  mandamus  to  review  and  pass  upon  the 
validity  of  said  proceedings  of  the  county  court,  or  to  award  the  peremptory 
writ  in  question.  Unless  it  was  clearly  the  duty  of  the  defendant  under  the- 
law,  as  overseer  of  road-district  42,  to  remove  the  fences  in  question,  all  the 
authorities  agree  that  the  circuit  court  had  no  jurisdiction  to  award  the  writ; 
since  the  writ  of  m^mdamus  neither  creates  nor  confers  power  upon  the  officer 
to  whom  it  is  directed,  but  is  only  used  to  compel  the  performance  of  pre- 
existing duties  imposed  by  law. 

Section  6941,  c.  147,  supra,  provides,  among  other  things,  that  "the  several 
county  courts  shall  divide  their  counties  into  convenient  road-districts,  and 
shall  appoint  a  road  overseer  for  each  district,  and  furnish  him  with  the 
boundaries  thereof,  and  at  the  February  term  of  the  court  in  each  year  the 
court  shall  appoint  a  suitable  person  in  each  district  to  act  as  ovenseer  for  the 
ensuing  year.  It  shall  be  his  duty  to  keep  the  roads  in  his  district  in  good 
repair,  according  to  the  provisions  of  this  chapter, "  etc.  Other  sections  point 
out  specific  circumstances  un^der  which  he  may  be  ordered  by  the  county  court 
to  remove  fences  and  other  obstructions  from  public  roads,  none  of  which,, 
however,  have  any  application  to  the  case  at  bar.  It  may  idso  be  concluded 
that,  under  the  general  power  conferred  by  section  6941,  supra,  "to  keep  the 
roads  in  his  district  in  good  repair,"  that  it  was  the  duty  of  defendant,  as  such 
overseer,  to  remove  any  and  all  fences  and  other  obstructions,  if  any,  from 
any  of  the  public  roads  in  his  said  district.  But  the  question  remains,  ^what 
is  here  meant  by  the  term  "roads  "  in  his  district?    Does  it  mean  roads  actually 
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laid  out,  constructed,  used,  and  recognized  as  such;  or  does  it  mean  roads  that 
liave  only  a  nominal  existence  dejui-e,  without  any  visible  or  tangible  exist- 
ence de  facto  f  We  apprehend  that,  under  a  fair  construction  of  the  statute, 
the  actually  existing,  traveled,  and  recognized  public  roads  of  his  district  is 
what  is  here  contemplated  by  the  statute.  We  do  not  imagine  that  the  statute 
ever  intended  to  impose  upon  road  overseers  the  onerous  and  difficult  duty  of 
searching  the  records  and  proceedings  of  the  county  court,  and,  at  his  i^eril, 
pass  upon  and  determine  the  regularity  and  validity  of  the  various  proceedings 
by  which  the  different  public  roads  in  his  district  had  been  created,  changed, 
or  vacated.  On  the  contrary,  we  apprehend  that  it  is  his  duty  to  accept  the 
actually  existing  and  recognized  public  roads  in  his  district  at  the  date  of  his 
appointment,  or  that  may  thereafter  be  established  during  his  term  of  office 
as  the  roads  committed  to  his  care,  and  which,  under  the  law,  he  is  bound  to 
keep  in  good  repair  as  provided  by  the  statute.  The  duty  of  deciding  between 
roads  de  facto  and  roads  dejure,  we  apprehend,  in  general  devolves  upon  the 
court,  in  proper  cases,  rather  than  upon  mere  ministerial  officers  of  the  law. 

The  books  show  that  the  language  of  the  standard  authorities,  when  treat- 
ing of  the  functions  and  office  of  mandamiis,  and  under  what  circumstances 
its  jurisdiction  exists,  is  to  the  effect  following:  That,  when  the  law  enjoins 
upon  a  public  officer  the  performance  of  a  specific  act  or  duty,  obedience  to 
the  law  may,  in  the  absence  of  other  adequate  remedy,  be  enforced  by  maw- 
damits.  The  writ  of  mandamus  in  no  case  has  the  effect  of  creating  any  new 
authority,  or  of  conferring  power  which  did  not  previously  exist ;  its  proper 
function  being  to  set  in  motion  and  to  compel  action  with  reference  to  pre- 
vious and  clearly-defined  duties;  and,  to  warrant  the  court  in  granting  the 
writ  against  a  public  officer,  such  a  state  of  facts  must  be  presented  as  to 
show  that  the  relator  has  a  clear  right  to  the  performance  of  the  thing  de- 
manded, and  that  a  corresponding  duty  rests  upon  the  officer  to  perform  that 
particular  thing.  And  when  substantial  doubt  exists  as  to  the  duty  whose 
performance  it  is  sought  to  coerce,  or  as  to  the  right  or  power  of  the  officer  to 
perform  the  duty,  the  relief  by  mandamus  will  be  withheld.  Especially  will 
the  court  refuse  in  such  a  case  to  interfere,  when  it  is  apparent  that  the  in- 
terests of  third  parties  not  before  the  court  are  involved.  And  the  rule  un- 
derlying the  jurisdiction  by  mandamus  is  that  the  existence  of  another  a<le- 
quate  legal  remedy  is  always  a  bar  to  relief  by  mandamus.  And  in  all  cases 
where  full  and  ample  relief  may  be  had,  either  by  appeal,  writ  of  error, 
or  otherwise,  from  the  judgment,  decree,  or  order  of  a  subordinate  court, 
mandamus  will  not  lie,  since  the  courts  will  not  permit  the  functions  of  an 
appeal,  or  writ  of  error,  to  be  usurped  by  the  writ  of  mandamus;  and  the  fact 
that  the  person  aggrieved  or  complaining  has,  by  neglecting  to  appeal  when  he 
might  have  done  so,  placed  himself  in  such  a  position  that  he  can  no  longer 
avail  himself  of  Its  benefits,  constitutes  no  ground  for  interference  by  man^ 
damus.  See  High,  Extr.  Rem.  §§  7,  16,  32,  39,  177;  State  v.  Supervisors 
Sheboygan,  29  Wis.  79;  Dunklin  Co.  v.  District  Court,  23  Mo.  449;  JBleckei* 
V.  St,  Louis  Law  ComWt  30  Mo.  111. 

Tested  by  these  rules  and  authorities,  we  conclude  that,  under  the  facts  of 
this  case,  it  was  not  the  duty  of  defendant,  under  the  law,  to  remove  the  fences 
in  question;  and  that  the  circuit  court,  under  the  circumstances,  has  no  juris- 
diction to  award  said  peremptory  writ,  and  for  these  reasons  its  judgment  in 
that  behalf  ought  to  be,  and  is  hereby,  reversed. 

(All  concur*  except  Shebwood,  J.»  absent.) 
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State  ex  rel.  Holt  t).  Bubcleb,  Overseer,  etc. 
(Supreme  Oourt  of  Miseouri,    January  31,  1887.) 
Appeal  from  circuit  court,  Andrew  county. 

David  RTiea  <&  8(m  and  Heren  (&  Sorit  for  appellant.  Sanders  &  Mercer  and 
C  F,  Booker,  for  respondent. 

Eat,  J.  Tills  case,  in  all  its  essential  elements  and  principles,  is  like  that 
of  State  V.  Buhler,  ante,  68,  (decided  at  the  present  terra.)  The  difference 
in  its  facts  in  no  Way  changes  or  withdraws  it  from  the  operation  of  the 
principles  and  rules  governing  and  decisive  of  that  case. 

The  judgment  rof  the  circuit  court  in  this  case,  unlike  that  in  the  other 
case,  was  for  the  defendant ;  and  tliat  judgment  should  be  affirmed  on  the 
same  grounds,  and  for  the  same  reasons,  that  the  other  was  reversed;  and  it 
is  accordingly  so  ordered. 

(All  concur,  except  Sherwood,  J.,  absent. 


Yanhoover  V,  Berghofp. 

{SuprerM  Oourt  of  MUsoitri.    January  31,  1887.) 

1.  Malpracticib—Evidbkcb— Medical  Expextts. 

When,  in  an  action  against  a  surgeon  for  malpractice,  the  plaintiff  is  permitted 
«fco  show  the  skill,  reputation,  and  standing  of  one  as  a  surgeon  and  physician,  by 
<he  testimony  of  medical  experts,  who  were  then  asked  and  permitted  to  give  their 
x)pinlons  upon  the  material  issues,  on  the  assumption  that  his  diainiosis  of  the  case 

was  correct,  the  defendant  may  show,  by  the  same  experts  and  witnesses,  his  own 

skillfulness  and  reputation  in  that  behalf. 

2.  Same— Q.DBBTI0N  for  Juby. 

Where,  in  an  action  against  a  surgeon  to  recover  damages  for  malpractice  In  the 
improper  treatment  of  a  dislocated  bone,  there  was  a  question  whether  he  was 
justified  in  not  using  the  *' splint"  which  had  been  practically  tested,  arTd  was  in 
common  use  in  such  cases,  by  the  profession,  and  in  adopting  and  using  a  substi- 
tute in  the  manner  stated,  or  whether  there  was  in  this  behalf  a  want  of  the  requi- 
site and  proper  skill  and  attention  ordinarily  bestowed  in  similar  cases,  it  was  one 
of  fact  for  the  consideration  of  the  jury. 

3.  Same— Instructions— Burden  of  Proof. 

In  an  action  against  a  physician  and  surgeon  for  malpractice,  an  instruction  to 
the  iury  that  '*tbe  defendant  was  bound  to  possess  and  use  all  the  knowledge, 
skill,  and  ability  that  was  reasonably  necessary  to  properly  treat  plaintiff,  and,  un- 
less the  evidence  showed  t-o  the  satisfaction  of  the  jury  that  defendant,  in  the  treat- 
ment of  plaintiff,  did  use  such  knowledge,  skill,  and  ability,  they  should  find  for 
the  plaintiff,  if  the^  further  found  that  the  injuries  complained  of  were  the  result 
of  defendant's  so  failing  to  use  such  knowledge,  skill,  and  ability,"  was  erroneous, 
as  being  open  to  the  construction  that  the  burden  of  proof  was  upon  the  defend- 
ant to  show  these  facts  to  the  jury. 

Appeal  from  circuit  court,  Buchanan  county. 

Action  to  recover  damages  for  malpractice.  Verdict  and  Judgment  for 
plaintiff.    Defendant  appealed. 

Woodson,  Green  &  Bums  and  Rainy  <&  Brown,  for  respondent.  Jos,  Lim- 
bird,  for  appellant. 

Bay,  J.  On  Monday,  the  sixteenth  day  of  October,  1881,  plaintiff  fell 
from  a  wagon  loaded  with  barrels  of  apples,  one  of  which  rolled  on  him,  and 
dislocated  his  left  hip.  He  was  at  the  time  several  miles  from  home,  and  was 
carried  to  a  neighbor's  house,  and  Dr.  Davis  called  in  to  see  him.  Dr. 
Davis  testifies  that  he  then  "reduced"  or  set  the  bone  "by  manipulation." 
Whether  this  is  so  or  not,  on  the  Wednesday  following,  plaintiff  \vas  placed 
upon  a  bed,  and  transferred  by  wagon,  over  rough  and  frozen  roads,  to  his 
own  house.  Some  time  afterwards  plaintiff  called  in  Dr.  Culver,  a  neigh- 
boring physician,  who  examined  the  left  hip,  and  pronounced  it  dislocated. 
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and  advised  sending  for  Dr.  Gough,  of  Atchison.  After  the  accident,  per- 
Siaps  some  three  weeks,  Dr.  Qough,  accompanied  by  Dr.  Culver  and  Dr. 
Davis,  called  and  examined  plaintiff,  and  found  the  left  hip  dislocated;  and 
Dr.  Gough,  after  administering  chloroform,  attempted,  "by  manipulation," 
to  put  the  dislocated  hip  in  place,  but  failed.  He  then  left,  as  he  was  not  at 
that  time  prepared  with  the  necessary  mechanical  appliances  to  set  the  bone, 
and,  as  the  arrangements  he  demanded  about  his  fee  were  not  made,  he  did 
not  return.  Thereafter,  and  on  November  14th,  Press  Vanhoover,  the  uncle 
•of  plaintiff^  went  with  Dr;  Davis  to  St.  Joseph,  and  employed  the  defendant 
to  come  out,  and  put  the  bone  in  place,  or  to  see  if  it  could  be  done,  for  which 
service  he  was  to  receive  the  sum  of  840.  Plaintiff  charges  in  his  petition, 
objections  to  which  will  be  hereafter  noticed,  and  contended  upon  the  trial, 
that,  through  the  unskillfulness  and  negligence  of  defendant,  the  bone 
was  never  properly  set;  or  that,  if  restoreid  to  place,  the  proper  means  and 
■appliances  were  not  used  to  keep  the  bone  in  place,  and  that  the  result  was  to 
make  him  a  cripple  for  life.  The  special  answer  of  defendant,  so  far  as 
material,  set  up  a  special  contract  to  reduce  the  dislocated  left  hip,  and 
charges  that  said  service  was  duly  rendered.  The  evidence,  or  parts  of  it, 
.the  demurrer  to  the  evidence,  and  instructions,  will  be  adverted  to  in  the 
•course  of  this  opinion.  There  was  a  verdict  in  plaintiff's  favor,  and  judg- 
ment thereon,  from  which  defendant  appeals  to  this  court. 

The  first  exception  urged  upon  us  is  the  refusal  of  the  court  to  give,  at  the 
•close  of  the  evidence  in  plaintiff's  behalf,  an  instruction  in  the  nature  of  a 
•demurrer  to  the  evidence,  which  was  asked  upon  the  ground  that  "the  con- 
tract as  pleaded  is  an  entirety,  and  is  an  absolute  contract  to  cure.''  If  this  is 
:ao,  the  undertaking  is  a  special  one,  and  more  comprehensive  than  the  law 
imposes  on  the  surgeon.  Under  the  law,  his  contract  is  not  one  of  warranty 
that  a  cure  will  be  effected,  but  only  that  ^e  possesses,  and  will  use,  reason- 
able skill,  judgment,  and  diligence,  such  as  is  ordinarily  possessed  and  em- 
ployed by  members  of  the  same  profession.  It  is,  however,  competent  for  the 
surgeon  to  make  a  contract  expressly  binding  himself  to  cure;  and  the  peti- 
4iion  in  this  case  charges  that  defendant  undertook  to  reduce  and  set  the  bone, 
:and  to  attend,  cure,  and  heal  the  same;  but  it  also  charges  that  he  "promised 
-carefully  and  skillfully  to  perform  said  service,"  and  that  he  carelessly,  iieg- 
.ligently,  and  unskWfully  failed  to  set,  locate,  and  reduce  the  dislocation,  and 
to  bind  up,  dress,  and  secure  the  same.  Taken  altogether,  we  do  not  think 
rthe  petition  sets  out  an  express  promise  to  cure,  but  only  such  an  undertak- 
ing as  the  law  implies,  which  is  to  employ  in  this  behalf  reasonable  skill  and 
•diligence.  This  view  is,  we  think,  supported  by  the  authorities  to  which  we 
have  been  referred.  Reynolds  v.  Graves,  3  Wis.  416 ;  Uoopingamer  v.  Levy, 
11  Ind.  455;  Qrir^le  v.  Rush,  1  Ohio,  409. 

The  instruction  was  again  asked  at  the  close  of  all  the  evidence,  and  the 
•x^laim  made  that  the  evidence  shows,  without  any  conflict  therein,  a  fulfill- 
juent  on  the  part  of  defendant  of  the  contract  made  and  entered  into  with 
plaintiff.  This  exception  we  will  now  consider  and  dispose  of  in  this  con- 
nection. There  is  little,  if  any,  variance,  we  may  observe,  in  the  circum- 
.stances  and  terms  of  the  employment  of  defendant,  as  the  same  is  given  in 
the  evidence  of  Press  Vanhoover,  who  testified  for  plaintiff,  and  that  of  Dr. 
Davis  and  Dr.  Berghoff ,  examined  on  the  part  of  defendant.  Press  Vanhoover, 
who  acted  for  plaintiff,  says  as  to  this:  "I  came  to  St.  Joe  with  Dr.  Davis, 
and  went  to  Dr.  Berghoff' s  office.  I  asked  him  what  he  would  take  to  come 
^ut  and  put  the  bone  in  place.  He  said,  as  it  was  Dr.  Davis'  case,  he  would 
come  out  and  set  it  for  $40.  I  told  him  I  would  give  that.  *  *  *  I  only 
hired  him  to  set  the  bone, — to  put  it  in  place.  No;  I  didn't  employ  him  to 
attend  to,  to  care  for,  or  treat  him, — only  just  to  set  the  bone."  This,  then, 
was,  so  far  as  expressed,  the  contract  of  professional  service  undertaken  by 
defendant.    Perhaps  the  law  would  imply  or  attach,  if  not  embraced  and  cov- 
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ered  by  these  tenns,  the  further  duty  of  properly  bandaging  the  bone,  or 
the  use  of  reasonable  skill  and  care  in  that  beftalf .  Ordinarily  it  would  also 
be  proper  and  necessary  that  the  surgeon  should  also  give  directions  and 
warnings  such  as  would  be  generally  given  to  enable  plaintiff  or  his  nurse 
and  attendant  to  act  intelligently  in  the  further  management  of  the  limb. 
There  is  evidence  to  show  that  defendant  gave  directions  in  this  behalf,  such 
as  to  keep  plaintiff  quiet  at  first,  and  subsequently  to  move  the  limb  gently,  as- 
the  patient  could  bear  it,  to  prevent  stiffness  in  the  san^e.  But  in  this  case, 
even  if  there  was  no  evidence  of  this  sort,  it  will  be  perceived  that  Dr.  Davis* 
was  first  in  charge  of  the  case,  and  was  expected  to  and  did  continue  in  at- 
tendance, as  plaintiffs  physician,  for  some  time  afterwards;  and  directions 
might  properly  be  given  to  him,  which  both  Dr.  Davis  and  defendant  say  was 
done,  and  his  judgment  and  skill  could  properly  be,  and  was,  perhaps,  relied 
on  as  to  directions  and  after-treatment  of  the  case. 

When  defendant  called  on  plaintiff,  which  he  did  on  November  16th,  the 
second  day  after  his  said  employment,  on  November  14th,  after  learning 
from  plaintiff  the  history  of  the  accident,  which  had  also  been  previously 
given  him  by  Dr.  Davis,  he  placed  plaintiff  on  the  floor,  after  administering 
chloroform,  tried  to  set  the  bone  by  manipulation,  but  failed  to  set  it  by  this 
means,  just  as  Dr.  Gough  had  failed  in  his  said  endeavors  so  to  do.  He  then* 
employed  pulleys  and  the  Jai'vis  adjuster,  which  were  the  proper  mechanicaL 
means,  and,  after  some  three  hours*  work,  succeeded,  with  the  assistance  of 
Dr.  Davis,  as  both  doctors  testify,  in  reducing  the  dislocation.  The  bone, 
however,  did  not  move  back  into  place  with  a  "snap,"  which  it  seems  is  one- 
of  the  recognized  signs  of  success  in  such  operations;  but  this  is  accounted 
for  by  the  physicians  in  attendance  at  the  time  by  the  fact  that  the  dislocation' 
was  an  old  one,  of  some  30  odd  days'  standing  at  the  time,  and  the  cavity  may 
have  been  filled,  or  partially  filled,  jfy  plastic  or  some  solid  material  at  the  time. 
But,  however  this  may  have  been,  the  plaintiff  himself  testijies  that,  when  be- 
came from  under  the  influence  of  the  chloroform,  the  defendant,  who  claimed 
the  leg  was  then  all  right,  "moved  it  up  and  down,  in  and  out,  and  sideways,, 
which  couldn't  be  done  before."  Press  Vanhoover,  upon  this  showing,  paid: 
the  $40,  as  he  had  agreed  to  do.  Defendant  at  this  time  discovered,  as  he 
claimed,  that  plaintiff's  right  hip  also  was  dislocated;  but,  as  plaintiff  was' 
then  believed  to  be  too  much  exhausted  to  permit  the  attempt  at  that  time  to^ 
put  the  right  hip  In  place,  arrangements  were  then  made  for  defendant  to- 
come  back  at  a  subsequent  day,  and  reduce  the  dislocation  of  the  right  hip. 
Ten  or  twelve  days  thereafter  defendant  returned  for  this  purpose,  and  was 
accompanied  on  this  visit  by  Dr.  Davis  and  also  by  Dr.  Magar.  At  tliis  sec- 
ond visit  plaintiff  testifies  that  all  three  of  said  doctors,  in  turn,  took  hold  of 
his  left  leg,  moved  it  up  and  down,  in  and  out,  and  sideways.  All  three 
physicians  testified  that  they  rotated  the  limb  delicately,  but  firmly,  and  that 
the  bone  was  then  in  place,  and  all  right.  When  the  limb  can  be  extended^ 
and  thus  rotated  fre^y,  this  is  said  ordinarily  to  be  sufiicient  evidence  that 
the  bones  are  in  place.  Immediate  relief  from  pain,  it  seems,  is  also  one  of 
the  recognized  signs  that  the  operation  has  been  successfully  performed.  Im 
view  of  this  fact,  the  statement  which  the  plaintiff  :nake^,  among  others ^ 
that  his  left  leg  "quit  hurting  him,  after  the  defendant  put  it  in  place,  until 
a  few  days  after  he  put  the  right  hip  in  place,"  is,  to  say  the  least,  very  sig- 
nificant. Upon  the  occasion  of  said  second  visit,  the  defendant  and  his  as- 
sistants again  administered  chloroform,  and  operated  upon  the  right  hip  of 
plaintiff.  We  omit  the  controversy  as  to  whether  the  right  hip  was  dislo- 
cated or  not,  and  the  evidence  upon  that  subject,  as  the  same  is  wholly  irrel- 
evant and  immaterial  in  this  action.  After  said  operation  upon  the  right 
hip,  the  legs  were  tied  or  bound  together,  and  pillows  placed  under  them,  and 
defendant  left,  leaving  the  patient  in  the  care  of  Dr.  Davis.  Some  three  or 
four  days  after  this,  and  some  sixteeu  or  seventeen  days  after  defendant  had 
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set  or  operated  upon  the  left  hip,  the  uncle  of  plaintiff  discovered  that  the  left 
leg  didn't  look  right,  the  knee  being  drawn  up  and  over,  and  the  heel  turned 
out,  and  the  toes  in.  On  December  7th,  Dr.  Davis  sent  for  defendant  again^ 
and  he  went  down  on  the  next  day,  to  see  the  plaintiff  for  the  third  time,  and, 
upon  examination,  said  that  the  left  hip  was  again  out  of  place;  but  the 
weather  was  extremely  cold,  and,  as  the  patient  would  have  to  be  placed  be- 
fore the  open  door  for  the  operation,  the  windows  being  boarded  up,  it  was 
decided  to  be  imprudent  to  attempt  the  operation  at  that  time.  About  lf> 
days  afterwards  defendant  returned  for  his  fourth  visit,  and,  with  Dr,  Davis, 
again  put  the  left  hip-bone  in  place,  as  they  testify,  and  then  left.  After  this 
nothing  was  ever  done  by  plaintiff,  who  never  again  notified  or  sent  for  de- 
fendant, or  employed  any  other  doctor;  but,  as  he  testified,  just  let  it  go,  with 
the  result  already  indicated, — the  right  hip  being  sound  in  all  respects,  and 
the  left  one  being  firmly  fixed  in  its  position. 

This  evidence,  it  must  be  confessed,  presents  the  case  very  favorably  for 
the  defendant,  and  is,  to  say  the  least  of  it,  of  great  force  and  weight.  AVe 
may  observe  that  we  have  not  been  favored  with  any  additional  abstract  or 
brief,  or  with  any  oral  argument,  in  behalf  of  the  respondent;  but  the  evi- 
dence in  the  record,  which  we  suppose  is  relied  on  as  of  a  contrary  tendency, 
is,  in  substance,  about  as  follows:  Dr.  Gough,  whose  reputation  as  a  skilled 
surgeon  is  shown  to  be  of  high  order,  it  will  be  remembered,  was  called  to  see 
plaintiff  a  week  or  more,  perhaps,  before  defendant  was  employed.  He  testi- 
fied that  he  thought  that,  by  the  use  of  the  proper  appliances,  and  the  exercise 
of  ordinary  skill  on  the  part  of  the  surgeon,  the  bone  of  the  left  hip  could  have- 
been  reduced,  and  a  good  limb  secured,  and  that  such  would  have  been  the- 
ordinary  and  probable  result  of  proper  treatment.  He  examined  the  plaintiff 
before  giving  his  deposition  in  the  cause,  and  gave  it  as  bis  opinion,  from  his 
two  said  examinations,  that  the  dislocation  of  the  left  hip-bone  had  never 
been  reduced.  Dr.  Geiger,  and  a  number  of  other  physicians  and  surgeons, 
upon  the  assumption  that  Dr.  Gough's  diagnosis  was  correct,  and  upon  the 
testimony  given  in  the  cause,  gave  it  as  their  opinion  that  the  dislocation  had 
never  been  reduced.  Some  of  these  also  further  testified  that  if  the  bone  had 
been  put  in  place,  and  remained  so  for  12  days,  it  would  require  a  great 
deal  of  violence  to  again  dislocate  it;  and  that,  in  their  opinion,  it  could  not 
redislocate  itself,  or  be  redislocated  by  the  patient  in  bed  by  any  use  or  exer- 
cise ef  his  body  The  testimony  of  others,  however,  was  just  to  the  contrary 
in  this  respect.  The  testimony  of  plaintiff  and  his  wife  and  attendants 
tends  to  show  that  the  directions  given  by  defendant  were  followed,  and  that 
the  plaintiff  remained  quiet  in  bed,  and  that,  when  unbandaged,  his  left  hip 
was  found  in  the  same  condition,  and  still  out  of  place.  One  or  more  of 
these  described  the  left  leg  before  defendant  came  to  treat  it  '*as  turned  in, 
somehow,"  and  says  that,  after  defendant  left,  it  remained  "very  much  the^ 
same." 

These  features  in  the  evidence,  taken  altogether,  tend,  we  think,  somewhat 
to  show  that  the  bone  had  never  been  set  or  put  in  place;  that  it  might  have 
been  so  set  by  the  exercise  of  reasonable  skill  and  diligence;  and  are  sufiicient,. 
as  we  are  inclined  to  believe,  to  create  a  substantial  conflict  in  the  evidence, 
and  to  take  the  issue  to  the  jury.  After  the  dislocation  had  been  reduced, 
the  surgeons  testifying  in  the  cause  disagree  as  to  the  necessity  of  em{>loying 
splints  or  other  appliances,  ordinarily,  to  retain  the  bone  in  place.  Dr.  Gough^ 
for  example,  testified  that  he  would  have  extended  the  limb,  and  "applied  a 
long  splint  on  the  outer  aspect  of  the  leg;"  while  Dr.  Malin,  another  expert 
introduced  by  plaintiff,  testified  that  his  practice  was  "to  extend  the  limbs, 
and  tie  the  legs  together,  without  any  splints. "  An  authority  upon  this  sub- 
ject, to  which,  among  others,  we  have  been  referred,  says  that  "dislocations, 
as  a  rule,  are  characterized  by  preternatural  immobility,  and  when  reduced 
do  not  need  support  to  retain  the  bone  in  position."     McClel.  Malp.  410,    If 
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this  is  so,  and  if  there  is,  as  seems  to  be  the  case,  a  want  of  definite  and  pre- 
scribed mode  or  system  of  treating  the  joint  after  the  bone  is  set,  and  differ- 
ences among  practical  and  skillfai  surgeons  in  this  belialf,  the  surgeon  may, 
we  think,  exercise  his  own  best  judgment,  employing  the  methods  his  expe- 
rience has  shown  him  to  be  t^e  best;  and  a  mere  error  of  judgment  as  to  this 
would  not,  under  the  law,  make  him  liable  in  damages. 

But  the  authority  already  quoted  further  says:  "Sometimes,  however,  after 
xeduction,  the  bone  has  a  strong  tendency  to  redislocation,  and  will  not  remain 
in  place  without  support."  There  was  manifestly  such  a  tendency  to  redis- 
location  in  this  case;  and,  recognizing  this,  defendant,  wlien  he  reset  the  leg, 
lied  the  legs  of  plaintiff  together,  and  wrapped  up  a  small  stick  of  stove-wood 
in  a  blanket,  and  placed  the  same  under  or  against  the  left  hip,  which  was  in- 
tended, perhaps,  to  act  to  some  extent  as  the  splint  would,  and  in  lieu  thereof. 
A  further  circumstance  shown  by  the  evidence  is  that,  after  defendant  had 
reset  the  left  leg  at  the  time  of  his  last  visit,  some  of  those  attending  plaintiff 
discovered,  immediately  after  defendant  left,  something  wrong  with  the  leg,  as 
they  thought,  as  the  foot  seemed  to  be  slipping  down  out  of  bed,  and  went 
after  him,  and  brought  him  back.  Defendant  thereupon,  before  leaving,  put 
a  plank  between  the  leg  and  the  bed  rail,  to  obviate  tliis  difhculty.  Whether 
the  defendant,  after  it  had  thus  become  manifest  to  him  that  some  meims  or 
.appliances  were  necessary  to  support  and  hold  the  dislocated  bone  in  place, 
was  justified  in  not  using  the  "splint"  which  had  been  practically  tested,  and 
was  in  common  use  in  such  cases,  by  the  profession,  and  in  adopting  in  lieu 
thereof  the  rude  substitute  mentioned,  and  using  the  same  in  the  manner 
■stated,  or  whether  there  was  in  this  behalf  a  want  of  the  requisite  and  proper 
fikill  and  attention  ordinarily  bestowed  in  similar  cases,  was,  we  think,  also  a 
question  for  the  jury,  and  we  so  hold. 

But  there  were  a  number  of  other  exceptions  taken  upon  the  trial,  and 
among  them  the  following:  Plaintiff  was  permitted  to  show  the  skill,  repu- 
tation, and  standing  of  Dr.  €k>ugh,  as  a  surgeon  and  physician,  by  the  testi- 
mony of  the  medical  experts,  who  were  then  asked  and  permitted  to  give  their 
said  opinions  upon  the  material  issues,  on  the  assumption  that  his  diagnosis 
•of  the  case  was  correct.  After  this  proof  was  admitted  in  plaintiff *s  behalf, 
the  defendant,  in  his  turn,  offered  to  show,  by  the  same  experts  and  wit* 
nesses,  his  own  skillfulness  and  reputation  in  that  behalf,  which  evidence  so 
offered  was,  on  objection  of  plaintiff,  excluded.  It  will  be  perceived  and  re- 
membered that  the  petition  charged  defendant  both  with  a  want  of  skill  and 
with  negligence  in  the  treatment  of  the  case.  The  possession  or  want  of 
skill  by  defendant  was  thus  made  a  material  issue,  and  plaintiff  was  not  lim- 
ited, either  in  his  pleadings  or  by  the  instructions  in  the  cause,  to  the  issue 
of  negligence.  The  possession  of  the  required  skill  by  defendant,  if  he  did 
not  apply  or  use  it  in  the  case,  would,  it  is  true,  be  no  protection;  but  it  would 
make  the  liability  depend  upon  the  question  of  negligence  merely,  and,  where 
both  issues  are  thus  tendered  and  submitted  together,  we  are  not  disposed  to 
liold  that  it  is  immaterial  whether  the  defendant  is  or  is  not  reputed  to  be, 
And  is  or  is  not,  a  skillful  surgeon. 

In  Leighton  v.  Sargent,  7  Post.  475,  as  in  the  case  at  bar,  the  defendant 
was  charged  with  both  a  want  of  skill,  and  with  neglect  in  the  treatment  of 
the  plaintiff,  and  similar  evidence  was  there  offered  and  excluded.  The  court 
observes  that  nothing  in  the  declaration  confined  plaintiff  to  either  of  these 
views,  and  "nothing  had  occurred  in  the  course  of  the  trial  to  restrict  the 
plaintiff  to  the  point  of  negligence.  He  was  therefore  at  liberty  to  take  his 
position  before  the  jury  that  defendant  was  ignorant  and  unskillful,  or  that 
he  was  negligent  and  careless,  or,  if  he  so  pleased,  that  he  was  both  unskillful 
and  negligent.  Any  evidence,  then,  calculated  to  repel  the  inference  of  ig- 
norance and  unskillfulness,  to  show  that  he  was  a  man  of  suitable  education 
and  acquirements  for  the  safe  practice  of  his  profession,  must  surely  be  corn- 
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patent  and  proper.  Such  evidence  must  change  the  whole  position  of  the  case 
before  the  jury;  because,  if  the  jury  were  satisfied  he  had  proper  knowledge- 
and  skill,  the  only  question  must  then  be  whether  he  had  adopted  the  course 
of  his  treatment  from  mistake*  mere  error  of  judgment,  oi  from  negligence 
and  a  want  of  ordinary  care.  This,  it  is  obvious,  presents  a  very  different 
state  of  the  question  from  that  where  the  points  of  ignorance,  negligence,  and 
error  are  to  be  considered.  As  the  evidence  in  question  seems  to  us  both 
pertinent  and  material,  as  tending  to  show  ordinary  knowledge  and  skill,  we 
are  satisfied  it  should  have  been  received."  The  expei-ts  whose  testimony 
was  offered  in  this  behalf  were,  we  may  remark,  personally  acquainted  with 
defendant,  and  some  of  them,  at  least,  had  been  associated  with  him  in  prac- 
tice in  similar  cases;  and  it  was,  we  think,  and  so  hold,  competent  to  prove 
by  such  witness,  thus  qualified  to  testify,  whether  defendant  was  or  was  not 
a  skillful  surgeon. 

The  admission  of  similar  evidence  as  to  the  skill  and  reputation  of  Dr. 
Gough  manifestly  would  strengthen  his  diagnosis  of  the  case,  and  give  value 
to  the  opinions  of  the  experts  based  thereon,  and  this,  we  think,  rendered  it 
all  the  more  proper  and  necessary  that  the  jury  should  have  the  same  proof 
as  to  the  skill  of  defendant  in  considering  his  diagnosis  and  treatment  of  the* 
case.  As  already  said,  the  issue  as  to  the  skillf ulness  of  defendant  was  sub- 
mitted  with  the  other  issue  as  to  negligence  in  the  instructions  given  in  the* 
cause,  but  competent  evidence  in  that  behalf  was*  we  think,  under  the  said 
ruling,  excluded,  and  this,  we  think,  was  error,  and  we  so  hold. 

Exceptions  were  also  taken  to  the  court's  action  and  ruling  upon  the  in- 
structions, and  one  of  these,  we  think,  is  well  taken.  The  fifth  given  in  plain- 
tiff's behalf  seems  to  put  the  burden  of  proof  upon  defendant  to  show  to  the 
satisfaction  of  the  jury  that  he  possessed  and  used  the  knowledge,  skill,  and 
ability  that  was  reasonably  necessary  to  properly  treat  plaintiff.  If  it  is  open 
or  subject  to  this  constrpction,  as  we  think  it  is,  it  is  out  of  harmony  with 
other  instructions  given  in  the  cause,  and  is  manifestly  erroneous. 

As  the  cause  goes  back  for  rehearing,  we  deem  it  proper  to  add  that  instruc- 
tions numbered  4  and  7,  given  at  defendant's  instance,  unnecessarily  and 
improperly  include  the  treatment  of  plaintiff's  right  hip  by  defendant,  as  to 
which  there  is  no  issue  or  claim  made  for  damages. 

(All  concur.) 


Statjb  o.  Jbwell. 
{Supreine  (hurt  of  MtMOvri.    January  81,  1887.) 

1.  Cbimthal  Law— Appeai/— Motion  fob  Continuancr— Nirw  Tbial. 

The  action  of  a  trial  court  in  overruling  an  application  of  defendant  for  a  contin-- 
nance,  upon  the  admission  by  the  state  that  the  desired  witness  would  if  present 
testify  as  stated  in  the  application,  not  having  been  urged  in  the  motion  for  a  new 
trial,  is  thereby  waived,  and  cannot  be  reviewed  by  the  supreme  court 

2.  Same— Motion  fob  Continuanob  Ovebbulbd. 

Even  if  properly  before  the  supreme  court,  the  ruling  of  the  trial  court  in  over- 
ruling the  motion  for  a  continuance  would  not  be  error;  following  Stale  v.  Henson, 
81  Mo.  386. 

3.  Same— Motion  fob  New  Tbial— Affidavits. 

The  action  of  a  trial  court  in  refusing  a  motion  for  a  new  trial,  where  the  grounds 
urged  are  not  supported  by  affidavit  or  otherwise,  as  appears  by  the  record,  cannot. 
be  reviewed  by  the  supreme  court. 

Appeal  from  criminal  court  of  St.  Louis. 

The  Attorney  General,  for  respondent.    Albert  Burgess,  for  appellant. 

Ray,  J.    Defendant  was  indicted  in  the  criminal  court  of  St.  Louis,  at  the- 
May  term,  1885,  for  murder  in  the  first  degree,  for  killing  his  wife,  Eliza. 
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Jewell,  and,  upon  a  trial  at  the  October  term,  was  convicted  of  that  offense. 
The  defendant  shot  his  said  wife  on  December  80,  1884,  the  bullet  entering 
the  face,  under  the  right  eye,  and  penetrating  to  the  back  and  lower  part  of 
the  head.  The  wound  was  not  immediately  fatal,  but  produced,  as  the  medi- 
€Sl\  testimony  shows,  a  "dilatation  or  aneurism  of  the  coats  or  walls  of  the  in- 
ternal carotid  artery, "  which  continued  to  grow  and  push  out  into  the  throat, 
and  to  threaten  to  rupture  and  give  way  at  any  moment.  About  the  middle 
of  April,  and  when  death  was  deemed  inevitable,  a  surgical  operation  was 
undertaken,  as  a  possible  chance  of  saving  her  life;  but  this  was  unsuccess- 
ful, and  death  ensued  about  the  last  of  the  month,  resulting,  as  the  evidence 
shows,  from  the  gunshot  woiind  aforesaid.  The  defendant,  who  was  about 
22  years  of  age,  had  been  married  to  his  wife,  who  was  only  17  years  old, 
about  one  year  prior  to  the  time  the  shooting  occurred.  The  evidence  shows 
that  they  did  not  get  on  well  together;  that  defendant,  on  several  occasions, 
threatened  to  kill  his  wife;  and  that,  on  one  of  these,  he  struck  at  her  with  a 
knife,  cutting  her  clothing,  but  doing  her  no  injury  at  the  time.  At  the  time 
of  this  trouble  defendant  had  a  room  rented  in  the  house  of  his  wife's  father 
and  mother,  but  his  wife  was  not  living  with  him  at  the  time,  having  left 
him,  and  gone  out  to  work,  ji  week  or  more  prior  to  this  difficulty.  The  night 
before  the  shooting  was  done  the  wife  returned  to  her  mother's,  and  the  diffi- 
culty took  place  in  the  room  used  as  a  dining-room,  about  noon  of  the  day 
following,  on  the  said  thirtieth  day  of  December,  1884.  There  were  present 
in  the  room,  at  the  time,  defendant  and  his  wife,  Eliza,  Mrs.  Drummond,  who 
was  the  wife's  mother,  and  a  younger  sister  of  the  wife's,  named  Annie;  and 
of  these  the  only  witnesses  of  the  immediate  transaction,  Mrs.  Drummond 
and  the  daughter  Annie,  were  sworn  in  behalf  of  the  state,  and  the  defend- 
ant in  his  own  behalf. 

The  testimony  of  the  wife's  said  sister  and  mother,  as  to  the  immediate 
facts  and  circumstances  of  the  shooting,  is,  in  substance,  the  same,  and  about 
as  follows:  That  when  the  defendant  met  his  wife  there  in  the  morning  he 
insisted  she  should  live  with  him  again,  which  she  refused  to  do;  that  he  went 
away,  and  returned  several  times,  perhaps,  in  the  course  of  the  forenoon,  and 
that  in  one  of  these  parleys  he  told  her  that  if  she  would  not  live  with  him, 
she  should  not  live;  that  he  came  in  the  last  time  about  noon,  with  his  hand 
in  his  overcoat  pocket,  and  was  standing  in  front  of  the  mantel-piece,  when 
his  wife,  Eliza,  walked  up  to  him,  and  asked  him,  "Dan,  what  are  you  going 
to  do  with  that  pistol?"  that  he  replied,  "I  haven't  any  pistol;"  that  she 
then  slapped  her  hand  on  his  overcoat  pocket,  and  said,  "Ah,  I  knew  you  had 
that  pistol,"  and  turned  away  from  him  to  the  machine;  that  defendant  then 
said,  walking  up  to  her,  "I  ain't  going  to  do  anything  to  you,  I  tell  you;  my 
word  is  my  bond;"  that  she  leaned  her  back  against  the  sewing-machine,  and 
turned  to  him,  and  said,  "You  can't  fool  me;"  and  a3  she  said  this,  or  imme- 
diately thereafter,  he  pulled  the  pistol,  and  shot  her  After  the  shooting,  de- 
fendant, with  the  pistol  in  his  hand,  ran  out,  back  through  the  alley,  at  the 
end  of  which  he  was  met  by  the  witness  Hobinson,  who  had  heard  the  report  of 
the  pistol,  and  who  seized  the  defendant,  and  held  him  until  the  officer  came 
up,  and  took  the  pistol  out  of  his  hand,  and  arrested  him. 

The  defendant  was  the  only  witness  in  his  own  behalf,  and  his  statement 
and  claim  is  that  the  shooting  was  entirely  unintentional  and  accidental;  that 
there  had  been  no  quarrel  between  them  previously  of  any  CA>nsequence,  and 
that  they  had  lived  together  on  very  good  terms.  He  testifies  that  the  morn- 
ing the  shooting  occurred  he  had  been  down  town,  and  came  back  for  some 
clothes,  which  he  intended  to  take  to  the  laundry,  and  that,  shortly  after  he 
came  in  the  room,  his  wife  put  her  arm  about  his  waist,  and  said,  "You  got 
your  pistol;"  that  he  said,  "Yes,  I  have  got  it,  and  it  is  loaded;"  that  she 
then  said,  "Give  it  to  me,"  and  that  he  told  her  no;  that  she  said,  "Let  me 
see  it,  then;"  that  he  pulled  it  out  at  the  time  with  his  left  hand;  that  she 

Digitized  by  VjUUV  IC^ 


Mo.]  STATE  V.  JEWELL.  79 

snatched  hold  of  it,  and  stumbled,  and  they  both  stumbled  together,  and  at 
that  time  the  pistol  went  off,  and  that  he  did  not  know  or  remember  how  it 
iiappened. 

The  attorney  for  the  state  read  in  rebuttal,  and  solely  for  the  purpose  of 
showing  contradictory  statements  by  defendant,  the  application  for  a  continu- 
-ance  made  and  sworn  to  in  said  cause  by  him  at  a  previous  term  of  the  court, 
in  which  he  stated  that  one  Perkins  was  present  at  the  time  of  the  shooting, 
and  that  he  expected  to  prove  by  him  that,  at  the  time  the  shooting  took  place, 
the  pistol  was  in  the  hands  of  the  deceased,  and  that  she  was  endeavoring  to 
shoot  him,  and  that,  while  he  was  trying  to  protect  himself,  by  pushing  the 
pistol  from  his  person,  it  went  off,  and  inflicted  the  wound  which  caused  the 
•detith. 

This  evidence,  which  is  the  substance  of  that  in  the  record,  needs  little  com- 
ment, if  any,  from  us.  We  can  say  no  more,  and  perhaps  should  say  no  less, 
than  that  it  shows  no  provocation  or  excuse  whatever  for  this  atrocious  deed. 
The  defendant's  explanation  of  the  shooting  was  disbelieved  by  the  jury.  We 
may  remark  that  there  is  no  brief  or  argument  or  assignment  of  errors  tiled 
in  the  cause  in  defendant's  behalf  in  this  court,  and  tli^t  we  are  thei'efore  not 
advised  as  to  the  particular  grounds,  if  any,  upon  which  a  reversal  of  the 
judgment  below  is  claimed. 

An  exception  was  taken  to  the  overruling  of  the  application  for  a  continu- 
ance upon  the  admission  by  the  state  that  the  desired  witness  would,  if  pres- 
<ent,  testify  as  therein  stated.  The  court's  action,  in  this  behalf,  is  not  now 
before  us,  as  the  same  was  not  urged  in  the  motion  for  a  new  trial,  and  was 
thereby  waived.  8tate  v.  Mantiy  83  Mo.  589;  State  v.  Burckhartt,  Id.  430. 
But,  if  properly  here,  this  ruling  of  the  court  would  not  be  error,  as  has  re- 
cently been  held  by  this  court.  State  v.  Hemon,  81  Mo.  886;  State  v.  Hick- 
.man,  75  Mo.  419.  The  application  for  a  continuance  was  also  based  upon  an 
affidavit  of  Mr.  Burgess  to  the  effect  that  there  had  not  been  sufficient  time 
since  he  was  notified,  on  October  1st,  of  his  appointment  by  the  court  to  de- 
fend, to  enable  him  to  prepare  the  case  for  trial  on  the  day  set,  which  was 
October  12th;  but  there  was  no  statement  of  special  facts  or  reasons  in  the 
affidavit  showing  why  a  longer  period  was  asked  or  required.  This  is  a  mat- 
ter within  the  sound  discretion  and  control  of  the  trial  court,  and  there  is 
nothing  in  this  behalf  before  us  to  show  that  its  power  and  discretion  were  in 
these  respects  arbitrarily  or  unsoundly  exercised. 

The  instructions  which  the  court  gave  of  its  own  motion,  we  think,  cover 
the  case  made  by  the  evidence.  The  first  instruction  defines  murder  in  the 
first  degree,  and  says  that,  to  constitute  that  crime,  it  is  necessary  that  the 
killing  should  have  been  done  feloniously,  willfully,  and  deliberately,  premedi- 
4atedly,  and  with  malice  aforethought,  and  that,  if  either  of  these  elements 
is  lacking,  the  crime  is  not  murder  in  the  first  degree.  It  also  further  defines 
these  terms  thus  used  in  the  indictment  and  instructions.  The  second  is  merely 
as  to  the  form  of  the  verdict,  if  they  found  defendant  guilty.  The  third  is 
that,  if  the  jury  find  from  the  evidence  that  the  killing  was  accidental,  they 
.should  acquit.  The  fourth  is  the  usual  one  as  to  the  credibility  of  witnesses. 
The  fifth  is  that  the  defendant  is  a  competent  witness  in  his  own  behalf,  and 
that  the  jury  may  consider  the  fact  that  he  is  testifying  in  his  own  favor  in 
-determining  his  credibility.  The  sixth  and  remaining  instruction  is  upon 
the  presumption  of  innocence,  and  defining  a  reasonable  doubt,  and  is  in  tho 
usual  and  approved  form. 

Further  grounds  for  the  motion  for  new  trial,  such  as  the  discovery  of 
new  and  material  evidence  since  the  trial,  and  that  defendant  was  compelled 
to  be  represented  by  counsel  he  objected  to,  are  not  supported  by  affidavits  or 
otherwise,  as  appears  by  the  record,  and  we  cannot  review  the  actions  of  trial 
•courts  upon  unsupported  allegations  in  motions  for  new  trials. 

The  case  seems  to  have  been  well  tried,  under  proper  instructions,  and* 
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finding  no  error  in  the  record,  the  Judgment  of  the  criminal  court  is  there- 
fore atHrmed. 
(All  concur,  except  Sherwood,  J.,  absent.) 


Mack,  Ex'r,  etc.,  v.  Heiss. 
(Supreme  Court  of  JUissouri.    January  31,  1887.) 

1.  Husband  and  Wife — Antencptial  Contract — Release  op  Dowbb — ^Homestead. 

By  an  antenuptial  contract  between  the  testator  and  his  wife,  the  testator,  in  con- 
sideration of  her  agreement  to  release  her  claim  of  dower  in  his  estate,  bequeathed 
and  pave  to  his  future  wife,  in  lieu  of  dower,  the  sum  of  $1,000.  There  bein^  no 
ambiguity,  conflict,  or  obscurity  in  the  words  employed  in  the  contract,  hdd,  that 
the  only  right  released  by  the  wife  was  tlie  right  of  dower,  and  not  the  right  of 
homestead. 

2.  Homestead — Conveyance  by  Wife  to  Husband's  Executor. 

Where,  after  the  death  of  the  testator,  his  wife  executed  a  deed  to  the  executor, 
releasnig,  remising,  and  ouitclaiming  all  her  right,  title,  and  interest  in  the  testa- 
tor's estate,  whether  of  dower  or  otherwise,  and  all  claims  and  demands  against 
said  estate,  whether  under  the  will  or  under  the  law,  held,  that  it  passed  the- 
widow*s  right  of  homestead. 

Appeal  from  St.  Louis  court  of  appeals. 

John  Q,  Chandler^  for  appellant.     Z.  J.  Mitchell^  for  respondent. 

Ray,  J.  A  trial  of  this  cause  before  the  circuit  court  of  St.  Louis,  without 
the  intervention  of  a  jury,  resulted  in  a  judgment  for  defendant,  which, 
on  appeal  by  plaintiff  therefrom,  was  affirmed  in  the  court  of  appeals.  As 
no  report  of  the  opinion  of  that  court  per  Tro^ipsoN,  J.,  has  been  made,  be- 
yond an  imperfect  statement  or  dige.st  thereoi ,  which  appeal's  in  the  appendix 
to  15  Mo.  App.  595,  596,  we  deem  it  necessary  and  proper,  in  determining 
this  appeal  taken  by  plaintiff  from  that  decision,  to  make  a  fuller  statement 
of  the  controlling  facts  in  the  case. 

The  plaintiff  is  the  executor  of  the  will  of  George  Heiss,  deceased,  and  the- 
defendant,  Mary  Heiss,  is  the  widow  of  said  George  Heiss,  and  the  action  is 
in  the  nature  of  ejectment.  The  petition  states  the  facts,  which  show  that 
the  premises  sued  for  were  the  homestead  of  the  said  George  Heiss,  on  which 
he  resided  at  the  time  of  his  death,  and  also  contains  the  usual  allegations  in: 
the  ordinary  action  of  ejectment.  The  answer  of  defendant  sets  up,  in  ap- 
propriate averments,  the  homestead  right  as  her  defense  to  the  action;  and  it 
was  admitted  at  the  trial  that  the  defendant  was  the  widow  of  deceased, 
and  was,  at  the  time  of  his  decease,  living  with  him,  as  his  wife,  on  the  prem- 
ises, and  continues  in  possession  thereof;  and  that  the  amount  in  quantity 
and  value  of  said  premises  is  not  greater  than  she  would  be  entitled  to  as  a 
homestead,  if,  under  the  facts  in  the  case,  she  is  entitled  to  a  homestead  at  all. 

In  1873  plaintiff*s  Siud  testator,  George  Heiss,  and  defendant,  entered  into- 
an. antenuptial  contract,  which  was  acknowledged  and  recorded,  by  which,  in 
consideration  of  her  agreement  to  release  her  claim  of  dower  in  his  estate,  he 
gives  and  bequeaths  to  his  future  wife,  in  lieu  of  dower,  the  sum  of  $1,000, 
to  be  paid  to  her  by  his  executor  or  administrator  or  legal  representative,  as- 
soon  as  convenient  after  his  decease,  and  agrees  to  allow  her  to  keep  all  the 
property  she  then  possessed,  or  should  acquire,  as  her  separate  and  individual 
property,  free  from  his  interference,  or  any  claims  he  might  have  as  hus- 
band. 

Afterwards,  said  George  Heiss  made  his  will,  and  the  first  statement  therein, 
after  declaring  the  making  and  publishing  thereof,  is  as  follows:  "I,  and  my 
beloved  wife,  Mary  Heiss,  have  settled  our  affairs  to  our  own  satisfaction,  as 
will  be  shown  by  our  marriage  contract."  The  plaintiff.  Mack,  was  ap- 
pointed executor  by  the  will,  and,  after  qualifying  as  such,  advanced  and 
paid  to  the  defendant  the  sum  of  81,000;  and  the  defendant  thereupon  exe- 


Digitizedby  VjUU' 


gle 


Mo.]  MACE   V.  HEI8S.  81 

cuted  the  following  instrument,  which  bears  date  August  8, 1882:  ''Know  all 
men  by  these  presents,  that  in  consideration  of  the  sum  of  $1,000  advanced 
and  i^aid  to  me  by  Abraham  Mack,  executor  of  my  deceased  husband,  George 
Heiss,  I  do  hereby  remise,  release,  and  forever  quitclaim  to  him,  the  smd 
Abraham  Mack,  all  my  right,  title,  and  interest  in  the  estate  of  said  deceased, 
whether  of  dower  or  otherwise,  and  including  every  claim  and  demand  which 
I  might  have  against  said  estate  for  allowance  as  widow  or  otherwise,  and 
whether  such  claims  were  under  the  will  or  under  the  law;  and  I  do  hereby 
covenant  from  time  to  time  to  make  such  further  assurance  as  shall  in  any 
contingency  whatever  be  proper  to  vest  in  said  Abraham  Mack  every  such 
right  as  I  may  be  deemed  to  have;  it  being  the  intention  hereof  that,  after  said 
payment  and  advancement  to  me,  I  shall  have  no  further  interest  whatever 
in  said  estate,  in  any  character  whatever." 

The  oral  testimony  as  to  the  circumstances  of  the  execution  of  the  deed  cut 
no  figure  at  the  trial  prejudicial  to  the  plaintiff,  as  is  apparent  from  the 
court's  action  upon  the  declarations  of  law.  It  is  also  apparent  from  its  said 
action  in  that  behalf  that  its  finding  was  based  upon  its  construction  of  same 
or  all  of  the  wiltten  instruments  aforesaid.  It  is  therefore  not  necessary  to 
set  out  in  this  opinion  said  oral  evidence,  or  said  declarations  of  law,  as  the 
only  question  of  merit  and  value  to  the  parties  is  as  to  the  construction  of  the 
marriage  contract,  said  will,  and  said  deed;  all  of  which,  it  may  be  added, 
were  read  in  evidence  by  plaintiff.  Indeed,  counsel  claims  in  his  brief  that 
the  case  turns  here  upon  the  construction  to  be  given  said  instruments.  This 
question  he  presents  in  this  court  in  several  aspects  or  views.  His  first  posi- 
tion is  that,  assuming  the  reference  in  the  will  to  be  equivalent  to  a  bequest, 
then  the  marriage  contract  alone  is  sufficient  to  destroy  all  claims  of  defend- 
ant to  her  husband's  estate,  or  any  part  of  it,  for  the  reason  that  the  purpose 
of  said  marriage  contract  was  to  completely  sever  the  property  interests  of  the 
parties;  that  the  contract  was  drawn  by  an  unskillful  hand,  the  word  "dower" 
being  employed  in  the  contract  as  expressive  of  all  the  rights  of  the  wife  in 
the  husband's  estate.  The  trouble  with  this  view  is  that  the  marriage  con- 
tract does  not  admit  of  a  resort  to  the  rules  of  construction,  some  of  which  we 
have  been  referred  to  in  the  brief  of  counsel.  There  is  no  ambiguity,  conflict, 
or  obscurity  in  the  words  therein  employed.  As  often  as  there  is  occasion  to 
mention  the  right  the  future  wife  is  to  release,  the  word  "dower"  is  used.  It 
says  nothing  about  the  right  of  homestead.  There  is  a  total  absence  of  any 
other  expression,  general  or  qualified,  in  connection  with  the  claim  released, 
or  intended  to  be  released,  by  the  wife.  Where  this  is  so,  "there  is  no  room 
for  construction,  and  nothing  for  construction  to  do."     2  Pars.  Cont.  500. 

As  is  said  by  the  court  of  appeals  in  its  opinion,  found  at  length  in  the 
transcript,  we  see  no  evidence  "in  the  instrument  itself  which  necessarily 
leads  to  an  inference  that  it  was  drawn  by  an  unskillful  person,  beyond  the 
fact  that  it  failed  to  say  anything  about  her  right  of  homestead.  We  are  not 
at  liberty  to  draw  any  inference  from  this  f^t  which  would  vary  the  legal 
meaning  of  the  word  'dower,'  because  we  see  in  it  just  as  much  ground  for 
concluding  that  it  was  omitted  by  design  as  by  accident." 

The  second  view  in  which  the  case  is  presented  is  that,  at  all  events,  the 
deed  executed  by  defendant  of  date  August  3, 1882,  and  a  short  time  after  the 
death  of  the  testator,  released  to  the  executor  the  homestead  right,  as  well  as 
dower,  and  all  other  rights  which  she  had  or  might  claim  in  the  estate  of  the 
husband.  The  court  of  appeals  declined  to  adopt  this  construction  of  the 
deed,  but  held  its  meaning  to  be  that  the  widow  thereby  only  released  in  favor 
of  the  executor  every  interest  which  she  would  have  in  the  estate,  which,  on 
the  death  of  her  husband,  the  probate  of  his  will,  and  the  grant  of  his  letters 
testamentary,  vested  in  the  executor;  that  the  widow's  homestead  is  no  part 
of  the  estate  of  the  decedent,  as  the  term  is  used  in  the  administration  law; 
that,  as  she  was  in  the  actual  occupation  of  the  homestead  at  the  date  of  the 
v.33.w.no.2 — 6  .    .,.,«,,*- 
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release,  the  right  of  homestead  was  therefore  a  vested  estate  in  her,  and  not 
part  of  the  estate  of  the  deceased  husband;  that,  as  she  had  not  agreed  in  the 
antenuptial  contract  to  release  the  right  of  homestead  in  consideration  of  the 
$1,000,  she  was  under  no  obligation  to  do  so,  to  entitle  her  to  the  payment  of 
such  sum. 

In  these  views  of  said  court,  and  its  said  holding  in  this  behalf,  we  are  not 
able  to  concur  for  a  number  of  reasons.  If  the  homestead  was  vested  in  the 
defendant  at  the  date  of  the  release,  she  could  convey  it,  and  not  otherwise; 
and  the  fact  that  it  vested  under  the  statute,  and  by  operation  of  law,  is  not 
material.  ISTor  is  it  material,  as  we  think,  that  she  had  not  agreed  in  the  ante- 
nuptial contract  to  release  the  homestead  right,  or  that  she  was  under  no  ob- 
ligation to  do  so,  to  entitle  her  to  the  payment  of  such  sum  out  of  her  hus- 
band's estate.  The  vital  question  is,  has  she  parted  with  that  right  under  the 
said  deed? 

•  The  answer,  we  may  again  remark,  is  one  of  general  denial,  and,  as  we  have 
seen,  sets  up  the  homestead  right  as  the  defense  relied  on  in  bar  of  the  action. 
The  deed  in  question  is  not  assailed  or  impeached  for  want  of  consideration 
or  otherwise,  and  no  rescission  of  it  is  asked.  Why,  then,  we  may  ask,  should 
not  the  deed  be  read  and  construed  just  as  the  marriage  contract  was,  and,  if 
BO  read,  is  it  not  equally  plain  on  its  face?  Its  terms  are  unambiguous  and 
apt,  and  sufficient  to  release,  as  it  purports  to  do,  all  right,  title,  or  interest  in 
the  estate,  whether  of  dower  or  otherwise,  and  all  claims  and  demands  against 
said  estate,  whether  under  the  will  or  under  the  law.  If  we  are  to  look  to  the 
terms  of  the  deed  alone,  there  can  be  no  pretense  that  they  are  not  broad 
enough  to  comprehend  the  homestead  right  as  well  as  all  others. 

If  the  deed  and  marriage  contract  are  to  be  read  together,  which  is  to  con- 
trol, modify,  and  limit  the  other?  The  marriage  contract  pertains  to  dower, 
and  nothing  else;  while  the  deed  embraces  each  and  every  interest,  whether 
of  dower,  homestead,  or  otherwise.  These  instruments  do  not  in  any  way  re- 
fer to  one  another,  but  are  manifestly  independent  instruments.  Until  the 
deed  is  assailed  or  impeached  or  avoided  for  fraud,  mistake,  or  other  reason, 
which  was  not  sought  to  be  done  in  this  action,  it  must,  we  think,  be  held 
effectufil  to  pass  the  title. 

Xo  point  has  been  made  as  to  the  right  of  the  executor  to  maintain  this  ac- 
tion of  ejectment,  or  as  to  the  necessity  of  some  order  or  direction  of  the 
court  in  that  behalf.    That  question,  therefore,  is  not  passed  on,  but  waived. 

For  the  reasons  indicated,  the  judgment  of  the  court  of  appeals  and  of  the 
circuit  court  will  be  reversed,  and  the  cause  remanded. 

(All  concur;  Norton,  C.  J.,  in  the  result.) 


Springfield  &  S.  Rt.  Co.  v.  Calkins^  Adm'r,  etc. 

{Supreme  Court  of  Missouri.    January  31,  1887.) 

Railboad  Gompakies— Pboceedino  to  Condemn  Land— Pleading— Abbitbatiov— 
Variance. 

Under  the  issues  as  made  by  the  pleadings,  the  inquiry  was  as  to  the  damages,  if 
any,  sustained  by  the  defendant  by  reason  of  the  taking  of  his  land  by  the  plain- 
tiff railroad  company  for  the  right  of  way  of  its  road;  and  where,  upon  the  trial, 
Slaintiff  offered  to  prove  an  arbitration,  held,  that  the  offer  was  properly  rejected, 
le  arbitration  being  new  matter  in  bar,  and,  as  such,  should  have  been  set  up  by 
appropriate  pleading. 
Same— Value  of  Land— Opinion— Damages. 

Upon  the  question  of  the  value  of  property,  real  or  personal,  and  as  to  the  amount 
of  damages  done  to  property  in  controven]^,  parties  shown  by  the  evidence  to  be 
ac<]|uainted  with  the  value  or  damage  may,  in  connection  with  the  facts,  state  their 
opmion  as  to  the  value  or  damage. 
Same — Land  Described  in  Petition — Damages — Limitation  of  Inquiry. 

In  a  proceeding  beirun  by  a  railroad  company  to  condemn  certain  lands  of  de- 
fendant for  a  right  of  way  for  plaintiff's  railroad,  the  laud  of  defendant  described 
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in  the  petition  was  the  SO-acre  tract,  being  the  S.  I  of  the  S.  E.  |  of  section  29:  but 
the  defendant's  farm,  of  which  said  tract  was  a  part,  consisted  of  94  acres,  and  was 
an  entire,  compact  tract  of  contiguous  parcels.  Heldf  that  ihe  jury  had  a  right  to 
consider  the  entire  tract  of  defendant  in  the  assessment  of  damages,  and  that  the  in- 
quiry is  not  confined  to  the  tract  of  land  described  in  the  petition. 

4b  Abbitbation—Oonfibmation  of  AwABn— NoncB— Rev.  St.  Mo.  2  334. 

An  award  of  arbitratora,  such  as  is  contemplated  by  chapter  4,  Bev.  St.  Mo.,  is 
not  subject  to  oonfirmation  by  the  court,  unless  a  copy  thereof,  together  with  a  no- 
tice in  writing  of  the  motion  to  confirm,  is  served  upon  the  opposite  party  at  least 
16  days  before  filing  the  award  and  motion  in  the  proper  court.  Section  334.  Rev. 
St.  Mo. 

Appeal  from  circuit  court,  Dade  county. 

John  0*Day,  for  appellant.    B.  U,  Massep,  for  respondent. 

Rat,  J.  This  is  a  proceeding  begun  by  plaintiff  to  condemn  certain  de- 
scribed lands  of  defendant  for  a  right  of  way  for  the  railroad  of  plaiutiff .  The 
petition  is  in  the  usual  form  for  such  actions.  The  strip  of  100  feet  taken 
for  said  right  of  way  amounted  to  8.13  acres,  and  the  land  cut  off  from  the 
main  body  of  the  farm,  which  consisted  of  94  acres,  contained  7  acres.  After 
the  filing  of  the  petition  with  the  circuit  clerk  of  Green  county,  in  July,  1882, 
the  court  ordered  the  hearing  thereof  for  July  15, 1882,  and  that  10  days'  no- 
tice be  given  defendant,  which  was  done;  and  on  July  15th  three  commis- 
sioners were  appointed,  who,  after  taking  the  statutory  oath,  and  viewing 
the  premises,  filed  their  report  on  July  24th,  awarding  defendant  damages  in 
the  sum  of  $200.  Thereafter,  and  on  August  3d,  defendant  filed  exceptions 
to  said  report  of  the  commissioners,  and  demanded  a  jury  to  assess  damages, 
and  the  award  was  upon  this  ground  set  aside  by  the  court  in  January,  1883. 
At  a  subsequent  term,  the  venae  was  changed  to  the  circuit  court  of  Dade 
county,  where  the  cause  came  on  for  trial  at  the  April  term,  1884,  and  resulted 
in  a  verdict  for  defendant  for  damages  in  the  sum  of  $450,  upon  which  judg- 
ment was  rendered,  and  from  which  this  appeal  is  prosecuted. 

Before  the  introduction  of  any  evidence,  the  plaintiff  offered  to  prove,  that 
after  the  change  of  venue  was  taken,  and  subsequent  to  the  last  term  of  the 
Dade  circuit  court,  the  plaintiff  and  defendant,  by  instrument  of  writing  duly 
executed,  submitted  to  the  decision  of  two  arbitrators  the  subject-matter  of 
eontrovei-sy  between  them  in  these  proceedings,  and  agreed  that  a  judgment 
of  tlie  court  should  be  rendered  upon  the  award  so  made;  that  two  arbitrators 
were  duly  selected,  and  appointed  a  time  and  place  for  hearing,  and  notified 
the  parties  thereof,  and  did  take  and  subscribe  the  statutory  oath  to  faithfully 
hear  and  examine  the  matters  in  controversy,  and  make  a  just  award;  that 
they  did  meet,  and  hear  the  allegations  of  the  parties  pertinent  and  material 
te  the  cause,  and  did  award  the  defendant  the  sum  of  $405,  which  award  was 
made  in  writing,  subscribed  by  the  arbitrators  with  their  oath  therewith  filed, 
and  attested  by  a  subscribing  witness.  Plaintiff  asked  to  be  allowed  to  prove 
these  facts,  to  have  the  award  confirmed,  and  that  judgment  be  rendered  ac- 
<u)rdingly.  The  court  refused  to  admit  the  evidence,  or  to  render  judgment 
according  to  the  award,  and  plaintiff  at  the  time  excepted. 

If  the  award  here  mentioned  is  such  as  is  contemplated  by  tho  statute, 
(chapter  4,  entitled  "Of  Arbitrations,")  it  was  not  subject  to  confirmation  by 
the  court,  unless  a  copy  thereof,  together  with  a  notice  in  writing  of  the  mo- 
tion to  confirm,  had  been  served  on  defendant  at  least  15  days  before  filing 
the  award  and  motion  in  the  proper  court.  Rev.  St.  §  384.  If  this  course 
was  not  adopted,  the  arbitration,  if  relied  on  at  the  trial,  should  have  been 
-set  up  in  the  pleadings  by  amended  or  supplemental  pleading,  or  plea  puis 
darrein  continuance.  When  offered  in  evidence  by  plaintiff,  it  was  objected 
to  by  defendant  upon  the  ground  that  it  was  not  pleaded,  and  therefore  imma- 
terial, and  was  excluded  by  the  court  for  this  reason.  Under  the  issues,  as 
jnade  by  the  pleadings,  the  inquiry  was  as  to  the  damages,  if  any,  sustained 
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by  the  defendant  by  reason  of  the  taking  of  the  land  by  plaintiff  for  its  said 
right  of  way  for  the  railroad.  Tiie  arbitration  was  therefore  new  matter  in 
bar,  and,  as  such,  should  have  been  set  up  by  appropriate  pleading;  and,  as 
this  was  not  done,  the  evidence  in  that  behalf  was,  we  think,  properly  ex- 
cluded. 

A  further  exception  to  the  ruling  of  the  trial  court,  urged  for  a  reyersal,  1» 
that  witnesses  were  permitted  to  express  their  opinion  as  to  the  amount  of 
damages  caused  by  the  appropriation  of  the  land  for  the  railroad,  including  the 
value  of  the  portion  taken,  and  the  damage  done  to  the  rest  of  the  tract.  The 
witnesses  so  testifying  were  shown  to  be  competent,  and  acquainted  with  the 
premises,  location,  and  surroundings;  and  in  the  course  of  their  evidence  they 
state  the  facts  as  to  how  the  railrc^  ran  through  the  farm  in  question,  how 
the  same  was  divided,  and  the  siiape  in  which  the  parcels  were  left,  the  char- 
acter and  quality  of  the  land,  and  whether  improved  or  not.  Upon  the  ques- 
tion of  the  value  of  property,  real  or  personal,  and  as  to  the  amount  of  dam- 
ages done  to  property  iu  controversy,  parties  shown  by  the  evidence  to  be  ac- 
quainted with  the  value  or  damage  may,  in  connection  with  the  facts,  state 
their  opinion  as  to  the  value  or  damage.  8hattuck  v.  8toneham  Branch  R. 
R.,  6  Allen,  115;  Vandine  v.  Burpee,  13  Mete.  288;  QrannU  v.  8t,  Pavl  dk 
C.  Ry\,  18  Minn.  194,  (Gil.  178;)  Lehmicke  v.  Railroad  Co.,  19  Minn.  481, 
(Gil.  406;)  Swan  v.  Middlesex,  101  Mass.  173;  RocJiford,  R.  /•,  etc,  Co.  v. 
McKinley,  64  111.  338.  I 

In  the  case  cited  from  6  Allen,  it  is  said:  "This  is  permitted  as  an  excep- 
tion to  the  general  rule,  and  not  strictly  on  the  ground  that  such  persons  are 
*  experts,'  for  such  an  application  of  the  term  would  greatly  extend  its  sig- 
nification. The  persons  who  testify  are  not  supposed  to  have  science  or  skSl 
Bupenor  to  that  of  the  jurors;  they  have  merely  a  knowledge  of  the  particular 
facts  in  the  case  which  the  jurors  have  not.  And  as  value  rests  merely  in 
opinion,  this  exception  to  the  general  rule  that  witnesses  must  be  confined  to 
facts,  and  cannot  give  opinions,  is  founded  in  necessity  and  obvious  pro- 
priety." 

The  further  objection  is  urged  that  the  only  lands  of  defendant  described 
in  the  petition  was  the  80-acre  tract,  being  the  S.  ^  of  the  S.  £.  \  of  section 
29,  township  29,  range  21;  and  that  damages  to  the  remaining  14  acres  in  de- 
fendant's farm,  off  tlie  east  end  of  S.  E.  of  the  S.  W.  \  of  the  same  section  could 
not  be  assessed  in  this  action.  In  Illinois  the  rule,  it  seems,  is  that  the  in- 
quiry as  to  damages,  in  proceedings  of  this  sort,  should  be  confined  to  the  tract 
of  land  described  in  the  petition,  in  the  absence  of  a  cross-bill  by  defendant 
showing  his  ownership  of  contiguous  lands  which  will  also  be  damaged.  See 
Mix  V.  LafayetU,  B,  &  M.  R.  Co.,  67  111.  322;  Jones  v.  Chicago  c§  J.  R. 
Co.,  68  111.  382.  We  are  not  advised  as  to  what,  if  any,  may  be  the  peculiar 
requirements  of  the  Illinois  statutes  in  proceedings  of  this  character,  but  the 
cases  cited  by  plaintiff  in  support  of  this  view  are  all  from  that  state.  The 
current  of  authority  is,  we  think,  otherwise.  Wilmes  v.  Minneapolis  &  iV. 
W.  Uy,,  10  Amer.  &  Eng.  R.  Gas.  161;  Winona  <&  St.  P.  R.  R.  v.  Denman, 
10  Minn.  267,  (Gil.  208;)  Bigelow  y.  West  Wisconsin  R.  22.,  27  Wis.  478; 
Welch  V.  Milwaukee  dk  St,  P.  R.  R.,  Id.  108;  Atchison,  T.  A  S.  F.  R.  R.  v. 
Blackshire,  10  Kan.  477. 

In  the  case  of  Wilmes  v.  Railroad  Co.,  cited  supra,  the  owner's  farm  con- 
sisted of  three  40's  in  line  from  east  to  west,  and  connected,  his  residence  be- 
ing on  the  easterly  40.  The  company  located  its  line  of  railroad  across  the  two 
westerly  40*s,  and  instituted  condemnation  proceedings  under  the  statute. 
The  two  westerly  40's  were  the  only  lands  described  in  the  petition.  Upon 
the  trial,  evidence  of  the  ownership  and  damage  to  the  east  40,  not  touched 
by  the  railroad  or  described  in  the  petition,  was  received,  and  the  propriety  of 
receiving  such  evidence  in  that  behalf  was  the  important  question  m  the  case. 
The  court,  in  sustaining  the  admission  thereof,  over  a  similar  objection  to  the 
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one  made  ini  the  case  at  bar,  say,  among  other  things,  that  ''the  damages  arise, 
and  the  compensation  is  to  be  made,  not  only  for  the  specific  (hing  taJien  into 
actual  possession,  but  for  the  taking  of  it  in  the  way  in  which  it  is  taken; 
and  hence  damages  and  compensation  for  taking  a  strip  of  land  for  the  right 
of  way  are  the  damages  which  result  to  the  owner  from  the  taking,  and  the 
Bum  to  which  he  is  entitled  to  justly  compensate  him  therefor."  The  conclu- 
sion, admitting  the  evidence  as  to  the  east  40,  it  is  said,  is  not  at  aU  affected 
by  the  fact  that  it  was  not  mentioned  in  the  petition  or  subsequent  papers,  as 
the  owner  was  nevertheless  entitled  to  have  his  damages  for  the  taking  as- 
sessed and  paid,  and  the  whole  damages  sustained  by  the  owner  to  his  entire 
farm  was  properly  before  the  Jury  for  one  complete  assessment.  This,  it  is 
further  said,  is  the  onJy  construction  of  the  statute  which  secures  just  com- 
pensation to  the  owner  for  the  appropriation  of  his  property,  and  the  only  one 
not  subject  to  constitutional  objection. 

There  is,  we  apprehend,  nothing  in  our  statute  or  practice  requiring  an  an- 
swer or  other  formal  pleading  by  defendant  in  cjises  of  this  sort.  The  pro- 
ceeding is  a  statutory  one,  the  corporation  being  authorized  to  apply  to  the 
circuit  court  of  the  county  where  the  land  or  part  thereof  lies,  or  to  the  judge 
in  vacation,  by  petition  setting  forth  the  general  directions  ki  ^hich  it  is  de- 
sired to  construct  the  railroad,  and  a  description  of  the  real  estate  or  other 
property  which  the  company  seeks  to  acquire;  and  praying  the  assessment  of 
such  damages  as  the  owner  may  sustain  in  consequence  of  the  establishment, 
erection,  and  maintenance  of  such  railroad  over  such  lands.  Commissioners 
may  be  appointed  to  assess  the  damages  the  owner  may  sustain  by  reason  of 
the  appropriation,  who  are  required  to  make  return  of  such  assessment  and 
damages  forthwith  to  the  clerk,  and  their  report  may  be  reviewed  by  the  court 
on  w^ritten  exceptions  filed  by  either  party.  The  court  may,  upon  good  cause, 
order  a  new  appraisement  to  be  made,  at  the  request  of  either  party,  by  a  jury, 
under  the  supervision  of  the  court,  as  in  ordinary  cases  of  inquiry  of  dam- 
ages. Strictly  speaking,  perhaps,  the  only  land  within  the  words  of  the  stat- 
ute, and  expressly  required  to  be  described,  is  the  strip  of  100  feet,  for  that  is 
all  that  the  corporation  seeks  to  acquire;  but  manifestly  the  damages  to  be  as- 
sessed are  not  to  be  limited  to  that  alone,  which  is  merely  the  land  taken,  and 
does  not  embrace  all  the  damages  which  the  owner  sustains  by  reason  of  the 
condemnation.  In  the  cas^  at  bar  defendant's  said  farm  consisted  of  the  94 
acres,  and  was,  as  the  evidence  shows,  one  entire,  compact  tract  of  contiguous 
parcels.  See  Wyandotte,  K.  C.  <&  N.  Ry.  Co.  v.  Waldo,  70  Mo.  631;  Quincy, 
M,  dh  P.  R.  Co,  V.  Ridge,  57  Mo.  601.  Manifestly,  then,  the  damages  which 
the  jury  were  required  to  assess  were  such  as  would  compensate  the  owner, 
and  the  owner  could  not  be  compensated  for  the  damages  sustained  by  the 
construction  of  the  railroad  unless  the  jury  considered  the  entire  tract  in  their 
assessment  of  damages.  The  40-acre  tract  which  the  railroad  actually  passed 
through  was  no  more  part  of  the  defendant's  farm  than  the  said  14  acres 
lying  to  the  east.  The  damage  sustained  and  to  be  paid  was  that  done  to  the 
entire  faim.  These  were,  indeed,  not  divisible  or  apportionable, — recoverable 
partly  in  this  action,  and  partly  in  some  other.  One  assessment  would  ex- 
haust his  remedy  therefor,  whether  the  entire  damage  was  in  fact  considered 
by  the  jury  or  not.  Manifestly  the  payment  and  satisfaction  of  the  judg- 
ment recovered  in  this  case,  where  the  entire  damages  to  the  whole  farm 
have  in  fact  been  considered  and  assessed,  would  bar  any  subsequent  action 
for  the  same  or  any  part  thereof.  We  therefore  think,  and  so  hold,  that  there 
was  no  error  in  the  ruling  of  the  trial  court  in  this  behalf. 

This  leads  to  an  affirmance  of  the  judgment,  and  it  is  so  ordered. 

(All  concur,  Sherwood  and  Bbaob,  JJ.,  in  the  result.) 
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Curtis  t).  State.* 

(Court  of  Appeals  of  Texas.    November  18,  1886.) 
L  Gbimiital  Law— Fobmbb  Acquittal  akd  Conyiction — Jbopabdt — Aograyated  As- 

BAULT— MUBDEfin-CASE  APPBOVED. 

A  conviction  for  aggravated  assault  and  battery  nnder  an  indictment  for  assault 
with  intent  to  murder  will  not  bar  a  prosecution  for  murder,  after  the  death  of  the 
assaulted  party,  the  death  resulting  from  the  same  transaction.  Plea  of  former 
acauittal,  conviction,  and  leopardy,  based  upon  the  trial  of  the  defendant  under  an 
inoictment  for  assault^with  intent  to  murder,  and  his  conviction  for  aggravated  as- 
sault and  battery,  prior  to  the  death  of  the  assaulted  partv.  interposed  to  a  prose- 
cution for  murder  after  the  death  of  the  party,  was  properly  rejected  by  the  jury  in 
this  case.  Note  the  opinion  for  an  approval  of  the  doctrine  laid  down  in  Jokn»on*s 
Que,  19  Tex.  Apn.  453;  and  note,  also,  the  distinction  between  the  two  cases  held 
immaterial  in  pnnciple. 
2.  HoMiciDB— Neolioeut  Homicide— EvmBnoB—^lHABGB  of  the  Goubt. 

See  the  statement  of  the  case  for  evidence  in  a  murder  trial  held  to  demand  a 
charge  upon  negligent  homicide  in  the  second  degree. 

Appeal  from  district  ooart,  Williamson  county. 

This  con viclion  was  in  the  second  degree  for  the  murder  of  Qeorge  Walton^ 
and  the  penalty  assessed  against  the  appellant  was  a  term  of  seven  years  in 
the  penitentiary.  The  testimony  in  this  case  disclosed  that  a  large  number 
of  the  citizens  of  Williamson  county,  Texas,  congregated  in  the  village  of 
Granger  on  the  night  of  December  24, 1885,  to  celebrate  the  advent  of  Christ- 
mas with  a  display  of  pyrotechnics  and  other  festivities.  At  an  early  hour  of 
the  night,  the  crowd  collected  in  front  of  the  store  of  Avent  &  Bell,  to  which 
there  was  a  front  gallery.  The  deceased  and  another  purchased  at  the  said 
store  some  roman  candles,  and  gave  them  to  two  boys  to  be  used  in  a  friendly 
duel.  Following  the  boys  to  witness  the  duel,  the  deceased  stepped  out  of 
one  front  door  of  the  store  to  the  gallery,  in  advance  of  his  companion,  one 
Barnett,  and  just  as  Barnett  reached  the  other  front  door  a  party,  afterwards 
Identified  as  the  defendant,  sitting  on  a  horse  at  the  corner  of  the  store  build- 
ing, exclaimed :  "Godd ^nitl  Helll  Shalll  turn  her  loose  I"  Some  per- 
son in  the  crowd  replied:  "Yes,  d n  her,  turn  her  loose."    Four  shots, 

fired  at  random  apparently,  followed,  the  evidence  showing  that  they-  were 
fired  by  the  defendant.  It  was  soon  ascertained  that  one  of  the  shots  took 
effect  in  the  left  shoulder  of  George  Walton,  entering  from  behind.  Bright's 
disease  of  the  kidneys  ensued  as  a  result  of  the  wound,  and  Walton  died  on 
the  thirteenth  day  of  April.  There  was  no  previous  quarrel  between  defend- 
ant and  deceased  on  that  night,  nor  between  any  of  the  parties  present. 
Everybody  appeared  to  be  in  good  humor,  and  intent  only  upon  enjoying  the 
Christmas  festivities.  So  far  as  any  of  the  witnesses  could  slate,  defendant 
and  deceased  were  good  friends.  It  was  shown  that  this  transaction  was  the 
same  upon  which,  prior  to  Walton's  death,  the  defendant  was  tried  for  assault 
with  intent  to  murder  Walton,  and  convicted  of  aggravated  assault  and 
battery. 

Fisher  dk  Tovmes,  for  appellant. 

Disputing  the  doctrine  laid  down  in  Johnaon't  Case,  19  Tex.  App.  461,  it 
is  maintained  that  a  prosecution  in  good  faith,  upon  Indictment,  in  a  court  of 
competent  jurisdiction,  for  assault  with  intent  to  murder,  prior  to  the  death 
of  the  injured  party,  which,  carried  to  a  conclusion,  results  in  the  acquittal  of 
the  accused  of  all  grades  of  offense  higher  than  aggravated  assault,  operates 
to  bar  a  prosecution  for  murder  after  the  death  of  the  injured  party,  the  death 
resulting  from  the  same  transaction.  Const.  Tex.  art.  1,  §  14;  Code  Crim. 
Froc  arts.  9,  20,  21, 553;  Quitgow  v.  State,  1  Tex.  App.  47;  Simco  v.  State,  9 
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Tex.  App.  838;  ffirshfteld  v.  State,  11  Tex.  App.  211;  Qrisham  y.  State,  19 
Tex.  App.  510;  Ex  parte  Lange,  18  Wall.  163;  State  v.  Cooper,  13  K.  J. 
Law,  362;  State  v.  Damon,  2  Tyler,  387;  Ben  v.  State,  22  Ala.  9. 

The  trial  court  should  have  charged  the  jury  upon  the  law  of  negligent 
homicide.  It  is  submitted — First,  that  the  firing  of  a  pistol  voluntarily,  un- 
lawfully, and  wantonly,  with  utter  and  reckless  disregard  of  human  life,  into 
and  among  a  crowd  of  men,  is,  under  our  law,  only  a  misdemeanor,  unless 
there  be  in  the  mind  of  the  party  firing  a  specific  intent  to  kill,  which  intent 
cannot  be  inferred,  but  must  be  found  as  a  fact  by  the  jury  before  such  act 
would  be  assault  with  intent  to  murder,  or  felony  of  any  kind;  and,  second, 
that  if  any  person,  in  the  commission  of  a  misdemeanor,  shall,  by  negligence 
and  carelessness,  cause  the  death  of  another,  he  is  guilty  of  negligent  homi- 
cide of  the  second  degree;  but  when,  in  the  execution  of,  or  attempted  execu- 
tion of,  an  act  made  a  felony  by  the  penaJ  law,  shall  kill  another,  though 
without  an  apparent  intention  to  kill,  the  offense  does  not  come  within  the 
definicion  of  negligent  homicide.    Pen.  Code,  art.  578. 

Asst.  Atty.  Gen.  Burts,  for  the  State. 

WnxsoN,  J.  The  appellant  was  indicted  at  the  July  term,  A.  D.  1886,  of 
the  district  court  of  Williamson  county,  for  the  murder  of  George  Walton,  on 
December  24, 1885.  The  wound  was  inflicted  on  that  day,  but  Walton  did  not 
die  until  April  13,  1886.  At  the  January  term  of  same  court,  1886,  appellant 
had  been  indicted  for  assault  with  intent  to  murder  Walton,  and  was  tried  at 
that  term  on  that  indictment,  and  convicted  and  punished  for  an  aggravated 
assault.  At  the  July  term,  1886,  he  was  placed  upon  trial  on  the  second  in- 
dictment, pleaded,  specially  former  jeopardy,  former  acquittal,  and  former 
conviction,  and  also  not  guilty.  His  special  plea  was  found  untrue,  and  he 
was  convicted  of  murder  in  the  second  degree,  and  his  punishment  fixed  at 
seven  years'  confinement  in  the  penitentiary. 

The  defendant's  first  three  assignments  of  error,  which  involve  the  same 
principle,  are  submitted  and  will  be  considered  together.  The  question  pre- 
sented by  these  assignments  is  well  stated  in  the  argument  of  counsel  for  de- 
fendant as  foUows:  ''Does  a  prosecution,  upon  indictment,  in  a  court  having 
jurisdiction  of  that  offense,  for  assault  with  intent  to  murder,  instituted  in 
good  faith  by  the  state,  and  prosecuted  to  a  final  determination  on  its  merits, 
prior  to  the  death  of  the  party  injured,  which  results  in  a  verdict  acquitting 
of  all  grades  of  offense  higher  than  aggravated  assault,  and  a  conviction  of 
that  offense,  and  a  payment  of  all  penalties  denounced,  have  any  effect  upon 
a  prosecution  for  murder,  based  upon  the  death  of  the  party,  resulting  from 
the  identical  act  of  defendant  upon  which  the  former  prosecution  was  predi- 
cated?" 

In  Johnson  v.  State,  19  Tex.  App.  453,  we  held  that  a  conviction  of  aggra- 
vated assault  and  battery,  upon  an  indictment  charging  an  assault  with  intent 
to  murder,  could  not  bar  an  indictment  for  murder,  although  the  assault  and 
battery  was  the  same  act  which  produced  the  murder,  because,  at  the  date 
of  the  conviction  of  the  assault  and  battery,  the  party  assaulted  was  living,  and 
the  offense  of  murder  had  not  then  been  completed.  In  support  of  this  view, 
we  cited  those  standard  authors  Wharton  and  Bishop,  ( Whart.  Grim.  Fl.  &Fr. 
§  476 ;  2  Bish.  Grim.  Law,  8  1059, )  whose  texts  fully  sustain  our  decision ;  and, 
in  support  of  their  texts,  they  cite  a  number  of  decisions,  only  a  few  of  which 
we  have  had  access  to;  but,  as  far  as  we  have  examined  the  cases  cited,  they 
sustain  the  texts  of  those  eminent  authors.  The  reason  of  the  doctrine  is  well 
stated  in  a  Scotch  case  by  Lord  Ardmillan,  as  follows:  ** There  never  can  be 
the  crime  of  murder  till  the  party  assaulted  dies.  The  crime  has  no  existence, 
in  fact  or  law,  till  the  death  of  the  party  assaulted.  Therefore  it  cannot  be 
said  that  one  is  tried  for  the  same  crime  when  he  is  tried  for  assault  during 
the  life,  and  tried  for  murder  after  the  death,  of  the  injured  party.    That  new 
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element  of  the  Injured  peraon's  death  is  not  merely  a  supervening  aggrava 
tion,  but  it  creates  a  new  crime."  StewarVa  Case,  5  Irv.  310,  cited  in  note 
to  section  1059,  2  Bish.  Crim.  Law. 

We  believe  this  doctrine  to  be  sound  in  principle,  and  sustained  by  unan- 
swerable reason.  The  assault  and  the  murder  are  not  the  same  offense,  within 
the  meaning  of  the  words  "same  offense, "  as  used  in  our  constitution.  If  the 
offense  of  murder  had  been  completed  by  the  death  of  the  injured  p^rty  at  the 
time  of  indictment  found,  then  the  assault  would  be  included  in  the  mur- 
der, and  the  state  could  carve  but  one  offense  out  of  the  transaction;  and  if, 
in  such  case,  the  indictment  be  for  an  assault,  a  conviction  or  an  acquittal 
thereunder  would  be  a  bar  to  a  prosecution  for  any  grade  of  homicide.  But 
this  doctrine  of  carving  has  no  application  to  the  case  under  consideration,  be- 
cause at  the  time  of  the  first  prosecution  there  was  no  offense  of  murder,  and 
the  state  had  no  election  to  carve  as  between  an  assault  and  any  grade  of 
homicide.  We  do  not  think  that  this  view  of  the  question  conflicts  with,  or  in 
any  way  infringes  upon,  any  provision  of  our  constitution,  for  the  simple  reason 
that  the  offense  of  which  the  defendant  was  first  convicted  or  acquitted  is  not 
the  same  offense  for  which  he  is  being  tried,  within  the  meaning  of  the  con- 
stitution and  the  law,  having  no  existence  at  the  time  of  said  first  conviction 
or  acquittal. 

Between  the  Johnson  Case,  supra,  and  the  one  before  us,  there  is  this  differ- 
ence: Johnson  was,  upon  the  second  prosecution,  convicted  of  manslaughter 
only,  while  this  defendant  stands  convicted  of  murder  in  the  second  degree. 
It  is  insisted  by  counsel  for  defendant,  in  a  very  able  argument,  that  this 
difference  in  the  cases  is  very  material,  in  this:  that  the  effect  of  the  defend- 
ant's conviction  of  an  aggravated  assault  and  battery  in  the  first  prosecution 
under  the  indictment  charging  an  assault  with  intent  to  murder  was  to  ojoquit 
defendant  of  mdlioe,  and  therefore  he  could  not  thereafter  be  tried  for  and 
convicted  of  murder,  because  malice  is  an  essential  ingredient  of  murder;  that 
he  could  only  be  tried  and  convicted  for  a  grade  of  homicide  not  involving 
malice.  This  argument  is  very  plausible,  and,  when  first  presented,  it  ap- 
peared to  us  unanswerable.  But  upon  reflection  we  are  satisfied  it  is  specious. 
A  complete  answer  to  it,  in  our  Judgment,  is  that  the  acquittal  of  the  defend- 
ant of  the  charge  of  assault  with  intent  to  murder  was  not  necessarily  a  find- 
ing by  the  jury  that  the  defendant  was  not  actuated  by  malice  in  committing 
the  assault.  The  jury  may  not  have  been  satisfied  from  the  evidence  that  he 
committed  the  assault  with  a  specific  intent  to  kill,  and  upon  this  ground 
alone  may  have  acquitted  him  of  that  offense.  This  specific  intent  is  as  es- 
sential an  ingredient  of  the  offense  of  assault  with  intent  to  murder  as  is 
malice,  while  it  is  not  an  essential  ingredient  of  murder.  Murder  may  be 
committed  when  there  is  no  specific  intent  to  kill  the  deceased.  It  is  plain 
to  our  minds  that  the  verdict  of  the  jury  convicting  the  defendant  of  an  ag- 
gravated assault  and  battery  cannot  be  held  to  be  necessarily  an  acquittal  of 
the  charge  that  the  act  was  committed  with  malice  aforethought.  It  was  an 
acquittal  of  the  charge  of  assault  with  intent  to  murder,  but  it  cannot  be 
claimed  that  it  was  an  acquittal  of  each  and  every  separate  ingredient  of  that 
offense.  If  the  Jury  could  not  have  acquitted  him  of  said  offense  upon  any 
other  ground  than  the  absence  of  malice  on  his  part  in  the  commission  of  the 
act,  the  position  contended  for  by  counsel  would  be  sound,  and  we  would  have 
to  hold  that  defendant  could  be  tried  for  no  higher  grade  of  homicide  than 
manslaughter.  These  being  our  views,  we  answer  the  question  propounded 
by  the  defendant's  counsel  in  the  negative,  and  hold  that  there  was  no  error 
in  the  rulings  or  charge  of  the  court  with  reference  to  defendant's  special 
pleas. 

2.  It  is  objected  to  the  charge  of  the  court  that  it  does  not  submit  to  the  jury 
the  law  of  negligent  homicide.  It  is  contended  by  the  counsel  for  the  de- 
fendant that  the  issue  of  negligent  homicide  in  the  second  degree  is  fairly 
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raised  and  presented  by  the  evidence,  and  we  concur  with  counsel  in  this  view 
of  the  evidence. 

One  phase  of  the  case,  that  relied  on  by  the  state,  is  that  the  defendant 
''voluntarily,  unlawfully,  and  wantonly,  and  with  utter  and  reckless  disre- 
gard of  human  life,  shot  off  a  pistol  into  and  among  a  crowd  of  men,  and  in 
doing  so  did  inflict  a  wound  upon  George  Walton,  then  in  said  crowd,'*  from 
which  wound  said  Walton  died.  This  phase  of  the  case  is  strongly  supported 
by  the  evidence,  and  was  submitted  to  the  jury  by  the  charge  of  the  court. 

But  defendant's  counsel  insists  that  there  are  two  other  phases  of  the  case, 
to- wit:  (1)  That  the  killing  was  accidental;  and  (2)  that  it  was  the  result  of 
negligence  and  carelessness  while  the  defendant  was  in  the  performance  of  an 
unlawful  act,— that  is,  while  defendant  was  committing  a  misdemeanor  by 
discharging  his  pistol  in  a  public  place.  As  to  the  first  of  these  phases  the 
court  sufficiently  instructed  the  jury.  As  to  the  other  no  instruction  was 
given. 

While  the  evidence  in  support  of  this  last-named  phase  of  the  case  may  not 
be  satisfactory,  or  even  strong,  still  there  are  facts  in  proof  which  fairly  pre- 
sent the  issue,  and  tend  to  establish  the  theory  that  the  offense  committed  was 
that  of  negligent  homicide  of  the  second  degree.  This  being  our  view  of  the 
evidence,  we  hold  that  the  law  of  negligent  homicide  in  the  second  degree  was 
a  part  of  the  law  of  the  case,  and  that  the  failure  of  the  court  to  give  it  in 
charge  to  the  jury  was  error  for  which  the  judgment  must  be  reversed.  We 
4o  not  recite  the  evidence  upon  which  we  base  this  conclusion,  as  the  facts 
will  be  stated  by  the  reporter,  and  it  will  be  seen  therefrom  that  the  jury 
might  well  have  concluded  that  the  killing  was  not  a  higher  grade  of  homicide 
than  negligent  homicide  of  the  second  degree. 

As  to  other  objections  made  to  the  charge  of  the  court  we  shall  not  consume 
time  in  discussing  and  in  determining  them,  as  upon  another  trial  the  sup- 
posed errors  complained  of  are  not  likely  to  occur. 

Because  the  court  omitted  to  charge  the  law  of  negligent  homicide  of  the 
second  degree  the  judgment  is  reversed,  and  the  cause  remanded. 


Lee  o.  State.^ 
{Oouri  of  Ajtpeal^  of  Texas.    December  8,  18S6.) 

'OSlMDfAL  Law— IWDlOTMBlfT— TiMB. 

Indictment  which  charges  the  offense  to  have  been  committed  npon  a  date  sub- 
sequent to  its  presentment  is  fatally  defective. 

Appeal  from  district  court,  Lamar  county. 

The  conviction  was  for  forgery,  and  the  penalty  assessed  was  two  years  in 
the  penitentiary. 
Hale,  Baldwin  A  Hale,  for  appellant.    Aaat.  Atty,  Gen.  Burts,  for  the  State. 

WiLLSON,  J.  In  this  case  the  indictment  was  presented  and  filed  on  the 
fourth  day  of  October,  1886,  and  alleges  the  offense  to  have  been  committed 
on  the  twenty-second  day  of  October,  1886.  The  indictment  is  therefore  fa- 
tally defective,  and  the  judgment  is  reversed,  and  the  prosecution  dismissed. 


Stephenson,  Adm*r,  t?.  Martin  and  others. 
(SupretM  Court  of  Texat.    November  16, 1886.) 

IBROFPJUi— DSKD  IK  SATISFAOnOK  OF  JUDGMENT. 

K.,  an  attomev,  recovered  two  separate  judgments,  for  8.  and  B.,  respectively, 
against  L.,  an  administrator.    L.,  with  the  authority  and  approval  of  the  probate 
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court,  conveyed  three  tracts  of  land,  part  of  the  estate,  to  W.,  in  trust,  towards  the 
payment  of  each  of  said  jndf^ments  -pro  rata,  at  an  agreed  price  for  each  parcel. 
Only  one  of  these  tracts  was  sold,  and  8.  received  no  part  or  the  proceeds  thereof. 
W.  conveyed  two  of  the  tracts  to  B.  Subseouently  L.,  as  administrator  under  order 
of  the  court,  conveyed  to  8.  a  tract  other  than  the  three  before  mentioned,  in  ftrlt 
satisfaction  of  S.*s  judgment,  by  a  deed  reciting  that  L.  and  W.  had  been  required 
to  settle  the  balance  due  on  said  judgment  by  such  conveyance,  and  the  land  so  con- 
veyed formed  no  part  of  the  land  conveyed  originally  to  W.  This  deed  was  un- 
known, and  was  never  delivered  to  8.  Beld,  in  a  suit  by  8.  to  recover  an  interest 
in  part  of  the  land  originally  conveyed  in  trust  to  W.,  and  for  a  partition  thereof, 
that  the  deed  to  him  in  satisfaction  of  his  judgment  was  no  estoppel. 

Appeal  from  district  coart,  Navarro  county. 

Suit  to  recover  real  estate  by  John  W.  Stephenson,  administrator,  appel- 
lant, against  F.  M.  Martin  and  John  L.  Bonner,  respondents. 

The  following  is  a  short  historical  statement  of  the  facts  referred  to  in  the 
opinion  in  this  suit: 

0.  M.  Winkler,  attorney,  recovered  a  judgment  in  the  court  below  in  favor 
of  said  John  L.  Bonner  against  J.  B.  Iioughrldge,  administrator  of  W.  B. 
Pillow,  deceased,  for  •1,183,  besides  costs,  November  27,  1872,  bearing  10 
per  cent,  interest.  He  also  recovered  a  judgment  in  same  court  in  favor  of 
John  W.  Stephenson,  administrator,  against  said  Pillow^s  administrator,  J. 
R  Loughridge,  for  $920,  and  costs,  July  31,  1875,  bearing  8  per  cent,  inter- 
est. Afterwards,  on  the  twenty-second  September,  1877,  said  J.  B.  Lough- 
ridge, administrator  of  said  Pillow's  estate,  by  orders  of  the  probate  court  of 
Navarro  county,  with  full  authority  and  approval  of  said  court,  conveyed  to 
G.  M.  Winkler,  in  trust  for  the  payment  jpro  rata  of  each  of  said  judgments, 
the  following  property: 

(1)  213  acres,  part  of  640  acres,  of  Thomas  J.  Church  sur- 
vey, at »   758  66 

(2)  165  acres,  part  of  one-third  of  a  league  H.  B.  of  G.  A. 
Campbell,  in  Hill  county,  at  -  -  -  -  492  00 

(3)  106  acres,  undivided,  out  of  (Jeorge  Gardner  640,  in  Na- 
varro county,  at    -  -  -  -  -  -         318  OO 

(4)  238  acres,  of  1280-acre  certificate  issued  to  Thomas  Har- 
low, at 100  00 


Amounting  in  aU  to $1,663  66 

— to  be  sold  by  said  Winkler,  and  proceeds  divided  pro  rata  "in  part  pay- 
ment of  the  two  judgments  above  described/'  On  the  fourth  of  July,  1879, 
said  Winkler  conveyed  said  165  acres  and  said  106  acres  to  said  John  L.  Bon- 
ner, without  consideration,  reciting  that  "said  J.  L.  Bonner  is  desirous  of 
having  a  division  of  his  part  of  said  lands,  and  has  agreed  to  take  tracts  2 
and  3  instead  of  the  proceeds  thereof;"  which  deed  slumbered  \n  said  Bon- 
ner's pocket,  unknown  to  plaintiff  below,  till  he  was  informed  thereof  by 
Croft  &  Blanding,  in  1885.  Previous  to  this,  September  27,  1877,  Winkler 
sold  the  Church  land  to  D.  Cerf  for  $300  cash,  and  $448  due  by  note,  January  1, 
1879,  which  he  foreclosed  in  his  own  name  on  the  land  in  April,  1880;  James 
Garrity  being  purchaser,  for  $490.  The  case  was  tried  before  the  judge  be- 
low without  a  jury,  resulting  in  a  judgment  in  favor  of  the  defendants,  from 
which  plaintiff  appeals. 

Croft  i&  Blanding,  for  plaintiff  and  appellant. 

The  court  below  erred  in  considering  that  the  plaintiff  had  ratified  and  ap- 
proved the  acts  of  Winkler  in  making  a  deed  to  Bonner,  by  receiving  a  con- 
veyance from  Loughridge,  administrator  of  Pillow,  of  other  lands  in  full 
satisfaction  of  the  balance  due  on  phiintiff's  judgment  against  said  Pillow's 
estate;  for  the  reason  that  the  deed  of  trust  from  Loughridge,  administrator 
as  aforesaid,  to  Winkler,  as  trustee,  was  only,  as  it  states,  in  part  payment  of 
the  two  judgments  named  therein,  and  each  judgment  creditor  was  interested 
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pro  rata  in  the  lands  mentioned  in  said  deed  of  trust,  and  could  not  take  a 
deed  from  said  trustee  for  any  part  of  the  lands  mentioned  in  said  deed  of 
trust  to  the  exclusion  of  the  other.  And,  if  Bonner  did  receive  a  deed  for  the- 
land  sued  for  from  said  trustee,  he  held  the  interest  of  plaintiff  in  trust  for 
him,  and  not  to  his  exclusion;  and  for  the  further  reason  that  the  deed  from 
Loughridge,  administrator,  to  plaintiff,  for  the  164  acres  in  Hill  county,  was* 
in  satisfaction  of  the  balance  due  plaintiff  on  his  judgment  against  Pillow'fr 
estate,  with  which  Bonner  had  nothing  to  do,  and  in  which  he  was  not 
interested. 

The  court  below  erred  also  in  bis  conclusions  of  law,  in  considering  "that 
the  recitals  of  the  yarious  deeds  and  orders  show  that  said  Winkler  had  set- 
tied  the  matter  with  all  parties,"  for  the  reason  that  said  recitals  and  orders 
show  to  the  contrary. 

The  court  below  erred  in  his  conclusion  of  law  ''that  Stephenson,  having 
obtained  and  consented  to  an  order  of  the  court  requiring  Pillow's  adminis- 
trator to  convey  the  land  aforesaid  to  him  in  settlement  of  the  balance  due  and 
his  judgment,  and  said  deed  having  been  made  and  delivered  in  pursuance  of 
said  order,  that  said  judgment  was  thereby  completely  settled,  and  the  said 
Stephenson  estopped  from  asserting  any  further  claim,  either  against  the  said  . 
estate  of  Pillow,  or  against  the  fund  which  had  been  delivered  to  the  said 
Bonner  in  payment  of  his  judgment;"  because,  although  said  deed  did  satisfy 
the  Stephenson  judgment  against  Pillow's  estate,  it  was  not  the  intention  of 
the  court,  nor  Pillow's  estate,  nor  of  Stephenson,  administrator,  to  benefit 
Bonner  in  the  transaction,  but  it  was  the  intention  only,  of  all  parties  thereto, 
to  satisfy  the  balance  due  Stephenson's  administrator  on  his  judgment  afore- 
said ;  and  the  deed  expressly  states :  "  This  conveyance  is  not  intended  to  em- 
brace, but  is  in  addition  of,  the  same  tract  heretofore  conveyed  in  part  satis- 
faction of  said  judgment." 

The  court  below  erred  in  rendering  judgment  in  favor  of  the  defendant, 
for  the  reason  that  the  deed  of  trust  to  Winkler  did  not  authorize  him  to  sell 
to  Bonner  to  the  exclusion  of  Stephenson's  administrator,  and  because  Bon* 
ner  knowing  the  interest  of  Stephenson,  administrator,  in  the  lands  con- 
veyed to  him,  held  the  same  in  trust  for  Stephenson  subject  to  partition  in 
this  suit.  Merriman  v.  Hussell,  39  Tex.  278;  Long  v.  Steiger,  8  Tex.  460; 
Burdett  v.  Haley,  51  Tex.  540;  Ryan  v.  Porter,  61  Tex.  106;  Clark  y. 
Haney,  62  Tex.  511. 

WiLLiB,  C.  J.  This  is  a  suit  for  the  recovery  of  an  interest  in  106  acres 
of  the  (jeorge  Qardner  survey,  in  Kavarro  county,  and  to  have  the  same  par-- 
titioned.  It  was  brought  by  .the  appellant,  as  administrator  of  the  estate  of 
T.  B.  Stephenson,  and  John  L.  Bonner  and  F.  M.  Martin  were  made  parties 
defendant.  It  seems  that  G.  M.  Winkler,  as  an  attorney  at  law,  had  control 
of  two  judgments  recovered  in  the  district  court  of  Navarro  county  against 
J.  R.  Loughridge,  as  administrator  of  W.  B.  Pillow, — one  for  91,183  and  in- 
terest, recovered  November  27,  1872,  in  favor  of  said  John  L.  Bonner;  and 
the  other  for  $920  and  interest,  recovered  July  31, 1875,  in  favor  of  the  appel- 
lant, as  administrator  of  T.  B.  Stephenson.  On  the  twenty-second  September, 
1877,  Loughridge,  as  administrator  of  Pillow's  estate,  with  the  authority  and 
approval  of  the  probate  court  in  which  the  estate  was  pending,  conveyed  to 
Winkler,  in  trust  for  the  payment  of  each  of  said  judgments,  three  tracts  of 
land  and  one  land  certificate;  one  of  the  tracts  being  the  land  sought  to  be  par- 
titioned in  this  suit.  The  aggregate  value  of  these  tracts,  as  stated  in  the 
conveyance,  was  $1,663.66.  These  lands  were  to  be  sold  by  Winkler,  and  the 
proceeds  applied  pro  rata  towards  the  payment  of  the  two  judgments.  Only 
one  of  these  tracts  was  sold,  so  far  as  the  record  shows.  The  appellant  testi- 
fies that  he  received  no  part  of  the  proceeds.  On  July  4,  1879,  Winkler  con- 
veyed to  Bonner  two  of  the  tracts,  one  an  undivided  interest  in  640  acres^ 
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known  as  the  "Gardner  Survey"  in  Navarro  connty,  and  the  other  165  acres 
out  of  one-third  of  a  league  granted  to  G-.  A.  Campbell,  lying  in  Hill  county. 
This  conveyance  seems  never  to  have  been  recorded,  and  appellant  did  not 
know  of  its  existence  till  1885.  On  the  twenty-third  of  August,  1881,  Lough- 
ridge,  as  administrator  of  Pillow's  estate,  under  an  order  of  the  district  court 
of  Navarro  county  authorizing  him  so  to  do,  conveyed  to  the  appellant  165 
acres  of  land  out  of  the  Campbell  survey  for  the  sum  of  $450,  in  full  satisfac- 
tion of  his  judgment  against  Pillow's  estate.  The  deed  recites  that  there  was 
due  from  Pillow's  estate  on  the  Loughridge  judgment  about  $450,  as  appeared 
by  the  report  of  said  Loughridge,  administrator,  on  file  with  the  papers  of  said 
RUow's  estate.  It  further  recites  that  Loughridge  and  Winkler  had  been  re- 
quired to  settle  the  balance  due  on  said  judgment  by  the  conveyance  of  the 
165  acres  of  lapd  by  Loughridge  in  full  payment  and  satisfaction  of  the  balance 
of  said  judgment.  The  administrator  then  conveys  the  land  for  this  purpose 
and  consideration.  The  165  acres  conveyed  is  stated  not  to  be  the  same  origi- 
nally deeded  to  Winkler  by  the  administrator,  but  the  balance  of  the  Campbell 
tract  left  in  the  estate.  This  deed  was  unrecorded,  and  it  seems  was  not 
known  to  the  appellaht  for  a  long  time  after  it  was  executed,  and  was  never 
delivered  to  him.  Under  this  state  of  case,  the  appellant  prayed  to  be  decreed 
an  interest  in  the  106  acres  of  the  Gardner  tract,  for  a  partition,  and  for  general 
relief.  The  court  rendered  judgment  for  the  appellees,  on  the  ground  that 
the  dee^  last  mentioned  was  taken  in  full  settlement  of  the  balance  due  on 
the  Stephenson  judgment;  that  it  was  completely  settled,  and  Stephenson 
estopped  from  asserting  any  further  claim  against  the  estate  of  Pillow  or  the 
land  conveyed  to  Bonner. 

On  the  trial  the  appellant  offered  to  read  in  evidence  the  papei*s  in  a  suit  he 
brought  against  Winkler's  administrator  to  recover  an  interest  in  the  pro- 
ceeds of  the  tract  of  land  sold  by  Winkler.  The  contents  of  the  papers  are 
not  shown  in  the  bill  of  exceptions.  The  court  rejected  the  evidence.  At  the 
time  the  last  deed  was  executed.  Pillow's  estate  owed  a  balance  upon  the  judg- 
ment held  against  it  by  the  appellant.  By  the  former  conveyance  in  trust  to 
Winkler,  it  has  made  a  payment  upon  the  judgment,  the  amount  of  which 
could  be  easily  ascertained.  The  lands  conveyed  had  been  taken  at  a  named 
valuation,  and  it  was  only  necessary  to  ascei-tain  the  pro  rata  of  this  sum 
that  was  to  go  to  Stephenson's  judgment,  in  order  to  find  out  the  amount  that 
should  Jbe  credited  upon  it.  What  was  left  after  deducting  this  amount,  with 
interest  added,  was  the  unpaid  balance  due  upon  the  judgment  at  the  time 
specified  in  the  deed.  This  was  evidently  what  the  parties  did,  as  can  be  seen 
by  making  the  calculation.  But  there  was  another  matter  still  open  for  set- 
tlement, and  that  was  between  Winkler  and  Stephenson,  as  to  what  had  been 
done  with  the  property  the  former  received  in  trust  to  be  sold,  and  the  pro- 
ceeds applied  in  part  to  the  payment  of  Stephenson's  judgment.  This  was  a 
matter  with  which  Loughridge  had  nothing  to  do.  Whether  Winkler  divided 
the  proceeds  of  the  lands  equitably  between  the  judgments,  or  paid  anything 
at  all  upon  them,  did  not  affect  the  rights  of  Pillow's  estate,  or  make  the  bal- 
ance due  upon  the  Stephenson  judgment  more  or  less.  Nothing  that  he  could 
say  or  do  in  the  absence  of  these  parties  could  affect  their  rights,  or  estop  them 
from  asserting  them.  Had  he  declared  in  the  deed  that  the  land  conveyed 
was  received  by  Stephenson  in  full  of  all  his  claims  against  Winkler,  it  would 
not  have  estopped  Stephenson,  unless  he  accepted  a  deed  with  that  declara- 
tion contained  in  it.  But  this  deed  was  not  accepted  by  Stephenson,  but  by 
Winkler  for  him.  Of  course  Winkler  could  not,  by  accepting  a  deed  for  Steph- 
enson, estop  him  in  a  different  matter,  in  which  a  controversy  was  pending 
between  Stephenson  and  himself.  The  appellant  might  have  subsequently 
ratified  such  an  acceptance,  but  it  does  not  so  appear,  as  the  deed  was  retained 
in  possession  of  Winkler.  No  notice  of  it  was  given  to  Stephenson,  so  far  as 
the  record  shows,  and  the  deed  was  never  recorded. 
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Bat  the  deed,  as  we  have  seen,  did  not  parport  to  affect  the  matters  in  con- 
troversy between  the  appellant  and  Winkler,  but  to  settle  claims  of  Stephen- 
son against  the  estate  of  Pillow.  Its  very  language  is  susceptible  of  no  other 
construction.  It  was  the  balance  due  from  Pillow's  estate  to  appellant  that 
was  satisfied  by  the  conveyance.  This  balance  appeared  from  the  report  of 
Jjoughridge  filed  among  the  papers  of  Pillow^s  estate  in  the  probate  court. 
What  could  Loaghridge  know  about  the  balance  due  from  Winkler  to  appel- 
lant, and  what  business  had  he  to  report  to  the  probate  court  upon  a  matter 
with  which  Pillow's  estate  had  no  concern?  It  is  clear,  from  the  very  lan- 
guage of  the  deed,  the  considerations  expressed  in  it,  the  causes  which  brought 
about  its  execution,  the  parties  between  whom  it  was  executed,  and  the  want 
of  any  participation  therein  by  Stephenson,  or  an  acceptance  by  him  of  the 
deed,  that  it  was  intended  only  to  settle  the  balance  due  from  Pillow's  estate 
to  the  appellant.  We  think  the  court  erred  in  holding  him  estopped  by  the 
deed,  and  this  will  require  a  reversal  of  the  judgment. 

As  the  cause  will  be  remanded  to  the  court  below,  we  deem  it  proper  to 
make  one  or  two  suggestions  for  the  consideration  of  the  parties  before  they 
proceed  to  a  new  trial  of  the  cause.  The  appellant  claims  an  interest  in  the 
land  sought  to  be  partitioned  by  reason  of  the  deed  made  by  Pillow's  admin- 
istrator to  Winkler.  This  deed  did  not  convey  the  lands  to  Winkler,  to  be  by 
him  conveyed  to  Bonner  and  Stephenson,  or  to  be  held  in  trust  for  them;  but  ^ 
to  be  sold,  and  the  proceeds  applied  towards  the  payments  of  the  respective 
judgments  of  these  parties.  Did  this  conveyance  give  the  beneficiaries  any 
title  whatever  in  the  land?  Did  they  have  anything  more  than  a  lien  upon 
the  lands,  and  the  right  to  demand  their  sale  in  satisfaction  of  their  respect- 
ive debts?  If  not,  we  cannot  see  how  the  appellant  can  claim  any  interest  in 
the  Gardner  survey,  or  demand  its  partition.  His  remedy  is  of  a  different 
kind  altogether.  Had  his  prayer  been  for  a  partition  only,  we  should  be  dis- 
posed to  reverse  the  judgment,  and  dismiss  the  cause;  but  there  is  also  a 
prayer  for  general  relief,  and  under  this,  with  appropriate  amendments,  ho 
may  obtain  the  relief  to  which  the  ^f acts  of  the  case  entitle  him.  It  would 
seem,  too,  that  Loughridge  in  conveying  the  lands  of  Rllow's  estate,  acted  be- 
yond his  powers.  Neither  the  act  of  1876,  under  which  the  first  deed  was 
made,  nor  the  Revised  Statutes  in  force  when  the  last  was  executed,  author- 
ized such  a  conveyance,  though  sanctioned  by  the  probate  court.  This  may 
not  be  of  importance  in  the  present  suit,  as  neither  the  heirs  nor  the  admin- 
istrator of  Rllow  make  complaint.  Some  of  the  matters  alluded  to  must  be 
of  importance  upon  another  trial  of  the  case,  but  we  do  not  feel  called  upon  to 
decide  them  in  advance,  when  they  have  not  been  noticed  in  the  briefs  of 
counsel.  We  are  not  informed  by  the  bill  of  exceptions  what  the  papers  in 
the  case  of  StepTienson  v.  Frost,  AdinW,  would  have  proved,  so  that  we  can- 
not tell  whether  they  were  pertinent  to  the  present  case  or  not.  The  mere 
fact  that  a  suit  was  brought  for  an  interest  in  the  proceeds  of  the  Church 
lands  proved  nothing.    So  there  is  nothing  in  the  firet  assignment  of  error. 

For  the  errors  pointed  out  the  judgment  will  be  reversed,  and  the  cause  re- 
manded. 


WoBD,  Jr.,  and  others  v.  Box  and  others. 
(Supreme  Ooui-t  of  Texat,    October  22,  1886.) 

HUBBANO  AM)  WlF»— COMMUNITY  PKOPKBTY— EXCHANGE. 

In  an  action  of  trespass  to  try  title  where  the  main  issue  is  as  to  whether  certain 
land  was  at  the  date  of  a  title  deed  separate  or  community  property,  evidence  that 
Bm  the  husband,  owned,  as  separate  property,  certain  land  certificates;  that  35 
years  before  the  suit  he  conveyed  them  to  one  Mc. ;  that  on  the  same  day  Mc. 
executed  a  mortgap:e  to  B.  of  said  certificates,  and  the  land  to  be  conveyed  thereun- 
der, reciting  that  Mc.  had  conveyed  to  B.  the  land  in  controversy,  and  providing 
that  the  mortgage  should  be  void  on  condition  that  Mc.  should  make  a  good  and 
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valid  title  to  B.  of  sidd  land,  and  keep  him  and  his  heirs  in  possession;  and  evi- 
dence of  a  deed  from  Mc.  to  B.  of  the  land  in  controversy  for  the  same  considera- 
tion as  that  for  the  certificates.— jostifies  the  jary  in  finding  that  the  conveyances 
were  in  fact  an  exchange,  ana  that  the  land  so  conveyed  to  B.  was  his  separate 
property,  the  deeds  being  ancient,  and  the  parties  thereto  being  dead. 

2.  Vendob  Aim  ViNDES— BosA  FzDB  PUB0HA8XB&— NonoK  OF  Wifb's  Bbpabatx  Pbop- 

KIITY. 

In  an  action  of  trespass  to  try  title,  wherethe  defendants*  title  was  derived  through 
the  widow  of  a  former  owner  of  the  land,  who  was  proved  to  have  taken  it  in  ex- 
change for  separate  property,  it  appeared  that  the  exchange  was  effected  by  ancient 
deeds,  executed  and  recorded  on  the  same  day,  and  expressing  the  same  considera- 
tion, but  not  otherwise  evidencing  the  ftict  that  they  were  made  for  the  purpose  of 
effecting  the  exchange.  Heldy  that  the  purchaser  from  the  husband's  executor,  and 
the  widow  was  not  affected  with  notice  that  the  land  was  separate  propertv  of  the 
husband  by  such  deeds,  and,  if  he  had  actual  notice,  it  would  not  affect  the  right 
of  the  defendants,  if  they,  or  anv  of  those  persons  through  whom  they  derived 
title,  were  purchasers  for  value  without  notice  of  facts  which  would  make  the  land 
the  separate  property  of  the  husband  of  the  widow  through  whom  they  derived 
title. 

3.  Statute  of  Limitations— Advbbsb  PoesBBStoB. 

A  party  claintine  a  tract  of  land  under  color  of  title  given  by  a  deed,  which  also 
includes  other  land  to  which  he  has  a  good  title,  will  not  be  deemed  in  adverse  pos- 
session thereof  by  his  possession  and  occupation  of  that  land  included  in  the  deed 
of  which  he  has  a  good  title. 

Appeal  from  Anderson  county. 

This  was  an  action  of  trespass,  brought  by  J.  J.  W.  Box  and  others,  ap- 
pellees, against  Jeff  Word  and  John  H.  Reagan,  appellants,  and  a  number  of 
parties,  to  try  the  title  to  the  John  Arthur  one-fourth  of  a  league  of  land 
situated  in  Anderson  oounty,  Texas.  The  plaintiffs  are  the  children  of  James 
E.  Box  and  Mary  Box,  deceased,  and  claimed  the  land  as  devisees  under  the 
will  of  James  E.  Box,  and  as  his  separate  property.  Mary  Box  claimed  the 
land  as  community  property,  and  the  defendants  Keagan  and  Word  claimed 
152  acres  of  said  land  under  deeds  from  said  Mary  Box  to  B.  A.  Reeves,  and 
disclaimed  title  to  the  balance.  They  also  claimed  as  purchasers  in  good 
faith,  for  a  valuable  consideration,  without  notice  of  the  plaintiffs' claim,  and 
•  under  the  statute  of  limitations  of  three,  five,  and  ten  years.  Reagan  and 
Word  severed  from  the  other  defendants  in  the  trial,  by  agreement. 

On  the  trial  the  jury  returned  the  following  verdict:  "We,  the  jury,  find 
the  land  in  controversy  to  be  the  separate  property  of  James  E.  Box,  deceased. 
We  find  In  favor  of  plaintiffs,  or  such  of  them  as  are  not  barred  by  the  stat- 
ute of  limitations,  viz.,  Mrs.  Woodard  and  Mrs.  McClung.  We  find  for  the 
defendants  the  remaining  three-fifths  of  the  land,  on  their  plea  of  the  statute 
of  limitations." 

The  plaintiffs  read  in  evidence  the  following  deeds:  A  deed  from  James  E. 
Box  to  William  S.  McDonald,  agent  of  Leonard  Kuhn,  dated  Eebruary  27, 
1847,  and  therein  reciting  that  said  Box,  in  consideration  of  $1,000,  bad  sold 
und  delivered  to  McDonald,  as  agent  of  Kuhn,  the  following  land  certificates, 
viz.,  one  certificate  for  640  acres,  one  for  369  acres,  and  one  for  820  acres,  in 
all  1,829  acres;  and  which  McDonald  was  authorized  to  locate  on  vacant  lands 
in  Anderson  county,  and  apply  for  and  receive  patents  from  the  state  for 
Kuhn.  A  deed  of  mortgage  from  McDonald,  agent  of  Kuhn,  to  James  E. 
Box,  dated  February  27,  1847,  and  therein  reciting  that  McDonald,  as  agent, 
had  sold  and  delivered  to  James  E.  Box  the  above-named  certificates,  with 
the  land  to  be  surveyed  under  the  same;  and  further  reciting  that  McDonald, 
agent  of  Kuhn,  had  conveyed  to  said  James  E.  Box  one-fourth  of  a  league  of 
land  granted  to  John  Arthur;  and  providing  that  the  mortgage  should  be 
Toid  on  condition  that  McDonald,  agent  of  Kuhn,  should  make  good  and  valid 
title  to  Box  for  the  Arthur  head-right,  and  have  regularly  proven  up  and  re- 
•corded  a  power  of  attorney  and  transfer  from  Arthur  to  Kuhn  for  the  same, 
and  keep  Box  and  his  heirs  in  possession  of  the  land.    The  deed  from  Mc- 
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Donald,  agent  of  Kuhn,  to  Box,  for  Arthur's  head-right  above  referred  to,  is 
dated  February  27,  1847,  and  recites  that  McDonald,  agent  of  Kuhn,  for  the 
consideration  of  $1,000  paid  him  by  Box,  had  sold,  transferred,  and  conveyed 
to  said  Box  the  Arthur  head-right.  All  of  said  deeds  bear  the  same  date,  and 
were  filed  with  the  clerk  for  record  at  the  same  date.  It  was  proved  that 
McDonald  and  the  subscribing  witnesses  to  all  of  the  above  deeds  were  dead.  A 
deed  from  Mary  Box,  releasing  the  mortgage  on  the  certificates,  and  convey- 
ing to  Kuhn  the  land  surveyed  under  the  certificates,  retaining  a  lien  on  the 
land  until  Kuhn  should  convey  to  her,  said  Mary  Box,  all  his  title  to  the  Ar- 
thur head-right,  and  also  should  have  regularly  proved  up  and  recorded  a 
power  of  attorney  from  Arthur  to  himself  for  said  land,  dated  July  25, 1853. 
An  Instrument  purporting  to  be  a  power  of  attorney  from  Arthur  to  Kuhn 
was  recorded  without  proof  of  its  execution,  and  was  not  read  in  evidence. 
A  deed  from  James  Douthitt,  executor  of  the  will  of  James  E.  Box,  deceased, 
and  from  Mary  Box  to  R.  A.  Reeves,  reciting  that  they  had,  by  virtue  of  the 
power  and  authority  vested  in  them  under  said  will,  and  for  the  consideration 
of  $438.60  paid  to  them  by  said  Reeves,  sold  and  conveyed  to  said  Reeves,  two 
tracts  of  land  described  in  the  field-notes  and  in  said  deed  as  tracts  Nos.  1  and 
2,  being  part  of  the  Arthur  head-right,  and  containing  together  146  2-10  acres 
land,  and  the  said  Mary  Box,  for  the  said  consideration,  sold  and  conveyed  to 
said  Reeves  said  tract  of  land,  describing  the  same  as  part  of  the  community 
property  acquired  during  the  marriage  of  herself  and  James  E.  Box,  and  to 
which  she  was  entitled  as  his  surviving  wife,  and  waiTanting  and  defending 
the  title  to  said  Reeves  against  aU  lawful  claims  whatever,  dated  December 
28, 1851,  and  recorded  on  the  same  day.  The  death  of  the  subscribing  wit- 
nesses to  said  deed  was  also  proven.  The  executor,  James  Douthitt,  died  in 
November,  1852.  Roland  H.  Box,  the  other  executor  named  in  the  will, 
never  qualified  as  executor,  and  was  dead.  After  the  death  of  the  executors, 
Mary  Box  conveyed  two  additional  tracts,  part  of  the  Arthur  head-right,  to 
said  Reeves, — one  tract  for  25  acres,  and  the  other  for  40  acres,  describing 
the  same  by  metes  and  boundaries,  and  therein  reciting  that  the  sale  was 
made  to  pay  the  debts  of  James  E.  Box,  deceased;  and  therein  further  recit- 
ing that  she  executed  and  delivered  said  deeds  in  her  own  right,  and  as  widow 
and  administratrix  of  said  James  E.  Box,  deceased,  warranting  and  defend- 
ing the  title  to  the  same,  and  acknowledging  the  receipt  of  the  purchase 
money  for  the  first-named  tract,  $117,  and  for  the  other,  $240.  One  of  said 
4eeds  bears  date  January  11,  1854,  and  was  recorded  the  next  day,  and  the 
other  is  dated  July  10,  1855,  and  recorded  on  the  same  day.  The  sales  to 
Reeves  were  all  made  before  Mrs.  Box  married  Davis,  and  before  the  sale  to 
Jackson,  and  before  she  removed  from  the  Arthur  survey. 

The  defendants  Reagan  and  Word  claim  under  a  regular  claim  of  title  from 
R.  A.  Reeves  down  to  themselves,  and  which  was  duly  recorded.  Reagan  and 
Word  purchased  from  Oppenheimer  four  tracts  of  land,  all  purchased  at  the 
same  time,  as  a  whole,  and  as  one  entire  tract,  being  about  152  acres,  includ- 
ing the  land  in  controversy.  Two  of  said  tracts,  one  for  25  acres,  and  the 
other  for  40  acres,  are  the  tracts  in  controversy.  A  few  days  after  their  pur- 
chase they  had  the  lines  around  said  land  of  152  acres  run  off  by  a  surveyor. 
Their  deed  from  Oppenheimer  bears  date  June  12,  1872,  and  was  recorded  on 
the  same  day.  Their  tenants  occupied  a  cabin,  to  which  was  attached  a  gar- 
den and  incloeure,  situated  in  part  on  one  of  the  tracts  included  in  the  pur- 
chase from  Oppenheimer,  which  was  a  part  of  Reeves'  first  purchase  of  146  2-10 
acres  from  Mrs.  Box,  and  not  in  controversy  in  this  suit.  The  cabin  and  gar- 
den were  not  on  the  tracts  in  controversy,  but  were  within  the  lines  of  the 
survey  of  152  acres,  and  the  tenants  claimed  possession  of  the  entire  survey 
of  152  acres,  using  the  timber  thereon,  and  protecting  the  same  against  tres- 
passers for  these  defendants,  until  they  sold  the  part  of  the  tract  on  whicii  tiie 
oabin  and  garden  were  situated,  in  the  summer  of  1883.    The  land  was  laid 
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off  into  blocks,  sections,  lots,  and  streets,  mapped  and  designated  as  "Beagan  , 
and  Word's  Addition  to  Palestine;"  and  on  June  20,  1877,  the  map  was^ 
placed  on  record  in  the  land  records  of  Anderson  county,  being  five  years  and 
eight  days  after  defendants  took  possession  by  their  tenant  'They  paid  all 
the  taxes  on  the  land  since  their  purchase,  and  since  the  subdivision;  describ- 
ing the  same  as  blocks,  lots,  and  sections,  in  accordance  with  the  map,  and. 
claiming  under  the  deeds  as  aforesaid.  The  plaintiffs'  original  petition  was- 
filed  October  6,  1883. 
22.  A.  Reeves,  for  appellants.     Word  dk  Glenn,  for  appellees. 

Stayton,  J.  The  jury  found  that  the  property  in  question  was  the  sep- 
arate property  of  James  E.  Box,  through  whom  the  plaintiffs  claim  by  inher-^ 
itance.  The  first  and  second  assignments  of  error  do  not  question  the  cor- 
rectness of  the  charges  of  the  court  upon  the  matters  referred  to  in  them,  but 
assert  that  the  evidence  did  not  justify  the  finding.  The  conveyances  from 
Kuhn  to  Box,  and  from  Box  to  Kuhn,  as  well  as  the  hypothecation  by  Kuhn. 
of  the  land  certificates  for  the  purpose  of  securing  title  to  Box  for  the  land 
conveyed  to  him,  are  ancient  transactions;  the  persons  who  were  preseht, 
participating  in  them,  and  doubtless  aware  of  the  real  purpose  and  consider- 
ation for  and  on  Mihich  they  were  executed,  having  passed  away.  AH  having 
been  executed  at  the  same  time,  the  recital  of  the  same  consideration  in  many 
of  the  conveyances  from  one  to  the  other,  and  the  proof  that  at  that  early  day 
conveyances  were  frequently  made  in  exchange  of  one  piece  of  property  for 
another;  the  fact  that  the  perfecting  of  the  title  to  the  land  conveyed  to  Box 
by  Kuhn  was  secured  by  the  hypothecation  of  the  land  certificates  sold  by  the 
former  to  the  latter  on  the  same  day;  as  well  as  the  fact  that  the  land  certifi- 
cates were  the  separate  property  of  James  E.  Box, — were  facts  to  which  the 
jury  might  look  to  determine  whether  the  laud  in  controversy  was  the  sep- 
arate property  of  James  E.  Box,  and  we  cannot  say  that  the  evidence  was  not 
sufficient  to  sustain  the  finding.  The  question  was  fairly  submitted  to  the 
juiy  by  a  charge  so  clear  that  the  jury  could  not  have  considered  the  evidence 
before  them  to  have  a  weight  to  which  it  was  not  entitled.  They  were  in- 
formed that  the  instruments,  as  matter  of  law*  looking  to  their  legal  effect, 
did  not  show  an  exchange  of  property. 

The  third  assignment  simply,  in  effect,  asserts  that  the  evidence  required  a 
finding  that  the  property  was  community  estate  between  James  E.  Box  and 
his  wife,  through  whom  the  defendants  claim,  through  a  deed  executed  by  the 
wife  after  the  death  of  her  husband.  This  assignment  has  been  disposed  of 
in  what  we  have  said  in  regard  to  the  finding  of  the  jury  that  the  property  was 
of  the  separate  estate  of  James  E.  Box. 

The  charge  of  the  court  upon  the  presumption  to  be  indulged  by  the  jury 
that  the  property  was  community  property,  from  the  fact  that  the  conveyance 
from  Kuhn  to  James  E.  Box  was  made  during  the  marriage,  and  that  the 
burden  o^  proving  to  the  contrary  rested  upon  the  plaintiff,  was  clear,  and  as 
favorable  to  the  defendants  as  it  could  legally  be  made. 

The  fifth  assignment  of  errorcallsinquestionthesufficiency  of  the  evidence 
to  warrant  the  finding  that  B.  A.  Beeves  or  the  appellants  had  notice  that  the 
property  was  the  separate  property  of  James  E.  Box  at  the  time  they  pur- 
chased. B.  A.  Beeves,  through  whom  the  appellants  claim,  was  acquainted 
with  James  E.  Box  as  early  as  the  year  1846;  knew  that  he  then  lived  upon 
the  land,  and  was  a  married  man,  and  that  this  state  of  facts  continued  until 
his  death,  in  1851.  The  land  was  conveyed  to  Box  by  Kuhn,  February  27, 
1847,  by  a  deed  which  recited  a  consideration  of  $1,000  then  paid,  with  no  • 
fact  stated  in  it  which  could  cause  any  person  even  to  suspect  that  this  was 
not  the  real  consideration.  These  facts  were  sufficient  to  raise  the  presump- 
tion and  to  induce  the  belief  that  the  property  was,  as  it  appeared  to  be,  com- 
munity property.    After  the  death  of  James  E.  Box,  on  December  28,  1851, 
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the  execntor  of  his  will,  in  the  exercise  of  power  therein  conferred  upon  him» 
Joined  by  the  widow,  conveyed  to  Beeves,  by  a  deed  which  recited  the  fact 
that  the  property  was  community  property  acquired  during  the  marriage,  a 
part  of  the  tract,  not  embracing  the  land  in  controversy;  and  subsequently  the 
widow,  the  executor  having  died,  conveyed  to  Beeves,  by  deeds  dated  in  the 
years  1854  and  1855,  the  two  tracts  now  in  controversy,  and  these  deeds  re* 
cited  the  fact  that  these  tracts  were  sold  to  pay  debts.  The  evidence  tending 
to  show  that  the  land,  of  which  the  tracts  sold  to  Beeves  were  a  part,  were  of 
the  separate  estate  of  James  E.  Box,  consists  of  the  following  facts:  (1)  On 
the  same  day  that  Kuhn  conveyed  the  land  to  Box  the  latter  conveyed,  by  a 
separate  instrument,  to  the  former,  three  land  certificates  for  a  consideration, 
as  recited,  of  81,000.  This  last  deed  is  not  in  the  record,  and  we  cannot  know 
what  description  was  therein  given  of  the  three  land  certificates,  which,  by 
other  evidence,  are  shown  to  have  been  certificates  issued  to  James  £•  Box, 
most  probably  for  such  considerations  as  would  make  them  his  separate  prop- 
erty. So  far  as  we  can  see  from  the  record,  there  was  no  intimation  of  any 
fact  which  would  cause  any  one  to  believe  that  the  land  certificates  were  the 
consideration  paid  by  BoxtoKuhn,forthequarterof  a  league  of  land  of  which 
that  in  controversy  is  a  part,  except  that  the  two  instruments  were  of  the  same 
date,  between  the  same  persons,  and  subscribed  by  the  same  witnesses.  (2) 
The  transfer  of  the  quarter  of  a  league,  of  which  that  in  controversy  is  a  paxt, 
from  the  original  grantee  to  Kuhn,  not  having  been  properly  proved  or  ac- 
knowledged for  record,  Kuhn,  through  his  attorney  in  fact,  who  transacted 
all  the  business  between  Kuhn  and  Box,  on  the  same  day  the  two  instruments 
before  referred  to  were  executed,  by  an  instrument  having  the  same  witness^, 
hypothecated  the  land  certificates  which  Box  had  conveyed  to  Kuhn  as  a  se- 
curity for  the  completion  and  perfecting  of  the  tiUe  to  the  land  conveyed  to 
Box.  This  instrument  recited  the  sale  of  the  land  to  Box,  and  the  sale  of 
the  certificate  to  Kuhn,  but  there  is  no  intimation  in  it  as  to  what  was  the 
real  consideration  for  either  conveyance.  The  three  instruments  referred  to 
were  filed  for  record  on  the  same  day  they  were  executed.  There  is  no  evi- 
dence that  B.  A.  Beeves  ever  saw  the  instrument  made  by  Box  conveying  the 
land  certificates,  nor  the  instrument  by  which  thev  were  hypothecated  to 
Box,  and  it  is  certainly  true  that  he  would  not  be  affected  with  notice,  even 
of  their  contents,  from  the  fact  that  they  were  recorded.  They  were  not  in 
his  chain  of  title,  nor  did  the  deed  to  Box,  through  which  he  claims,  in  any 
way  refer  to  them.  He  is  shown  to  have  paid  value  for  the  land,  and  we  are 
of  opinion  that  there  was  not  sufficient  evidence  to  show  that  he  had  notice  of 
any  fact  which  would  cause  him  even  to  suspect  that  the  land  was  not  as  the 
law,  in  the  absence  of  evidence  to  the  contrary,  from  the  facts  shown  to  have 
existed,  would  presume  it  to  be, — community  property  of  James  £i  Box  and 
his  wife.  If  Beeves,  from  any  source,  had  notice  that  the  real  consideration 
paid  for  the  land  was  the  land  certificates  conveyed  by  Box  to  Kuhn,  and  that 
these  were  the  separate  property  of  Box,  it  could  not  affect  the  right  of  the 
appellants,  if  they,  or  any  of  those  persons  through  whom  they  deraign  title 
from  Beeves,  were  purchasers  for  value,  without  notice  of  the  facts  which 
would  make  the  land  the  separate  property  of  Box.  We  find  no  facts  tending 
to  show  notice  of  such  facts  to  these  persons,  and  we  are  of  the  opinion  that 
the  assignment  .under  consideration  must  be  sustained. 

We  deem  it  unnecessary  to  discuss  the  sufficiency  of  the  evidence  to  author- 
ize a  finding  that  the  estate  of  James  E.  Box  owed  community  debts  at  the 
time  his  widow  conveyed  the  land  in  controveray  to  Beeves.  If  such  debts 
then  existed,  and  there  were  no  facts  known  to  Beeves,  or  to  those  wlio  claim 
through  him,  which  would  operate  as  notice  that  the  property  was  the  sepa- 
rate estate  of  James  E.  Box,  if  such  was  its  real  character,  then,  if  the  other 
facts  necessary  to  constitute  an  innocent  purchaser  existed,  the  appellants 
would  be  entitled  to  hold  the  land  they  claim,  although  in  fact  it  may  have 
v.38.w.no.2 — 7 

Digitized  by  VjUUV  IC 


98  SOUTHWESTERN  REPORTER.  [TeX. 

been  the  separate  properly  of  James  E*  Box.  If,  however,  the  appellants,  or 
those  through  whom  they  claim,  were  innocent  purchasers,  and  there  were 
no  debts  or  other  facts  which  gave  to  the  surviving  wife  the  power  to  sell  the 
community  propeity,  then  they  would  only  be  entitled  to  hold  one-half  of  the 
land  which  they  claim,  whether  the  property  was  the  separate  or  community 
estate  of  James  E.  Box.  It  appearing  to  be  community  property,  in  the  ab- 
sence of  notice  to  the  contrary,  the  rights  of  innocent  purchasers  must  be 
determined  by  the  same  rules  as  though  such  was  its  real  character. 

The  possession  on  which  appellants  rely  to  sustain  their  plea  of  limitation 
Vegan  in  the  year  1872,  and  at  that  time  Mrs.  Woodward  was  a  married  wo- 
man, and  so  continued  until  the  institution  of  this  action.  Under  these  facts, 
if  the  character  of  possession  held  by  the  appellants  was  such  as  would  put 
the  statute  of  limitations  in  motion,  it  is  evident  that  as  to  her  there  can  be  no 
bar.  William  H.  Box,  one  of  the  children  of  J.  E.  Box,  died  January  30, 
1863,  leaving  one  child,  who  is  now  Mrs.  McClung,  who  was  born  August  30, 
1861,  and  married  in  April.  1877.  As  to  her,  limitation  would  run  from  the 
time  of  her  marriage,  if  the  possession  of  the  appellants  was  such  as  to  sup- 
port it.  It  is  not  claimed  that  the  appellants  have  ever  had  any  actual  pos- 
session of  the  two  tracts  of  land  in  controversy,  which  contain,  respectively, 
25  and  40  acres  of  land,  the  same  conveyed  to  Beeves  by  Mrs.  Box  in  the  years 
1854  and  1855.  They,  however,  purchased  these  tracts,  and  a  part  of  the 
tract  which  the  executor  of  the  will  of  James  E.  Box  and  his  widow  conveyed 
to  Reeves,  by  the  deed  made  in  the  year  1851.  This  purchase  was  by  one  deed, 
made  in  the  year  1872;  and  on  that  part  of  the  land  so  purchased,  which  Beeves 
had  acquired  title  to  by  the  deed  made  to  him  in  the  year  1851,  stood  part  of 
a  cabin,  and  perhaps  part  of  a  garden,  the  rest  of  the  cabin  and  garden  being 
on  the  land  of  another  person.  After  the  purchase  by  the  appellants,  persons 
occupied  the  cabin  through  permission  from  them,  with  leave  to  use  the  fallen 
and  dry  wood.  The  appellants  claim  that  such  a  possession  of  land,  which 
they  really  owned,  operated  to  give  them  possession  of  the  two  tracts  in  con- 
troversy ;  and  so,  the  fact  that  the  three  tracts  were  contiguous,  and  con- 
veyed to  them  by  one  deed.  The  rule  is  that  the  true  owner  of  land,  in  the 
actual  possession  of  a  part,  in  law  is  deemed  to  be  in  the  possession  of  the 
entire  tract  so  owned,  unless  some  other  person  be  in  the  actual  adverse  pos- 
session of  a  part;  but  it  has  never  been  held  that  one  who  has  an  actual  pos- 
session of  land  which  he  owns  wiU  be  deemed  in  law  to  be  in  possession  of 
land  which  he  does  not  own  from  the  simple  fact  that  he  may  claim  under  a 
deed  which  purports  to  convey  the  land  to  him  to  which  he  gets  no  title,  as 
well  as  land  to  which  he  truly  acquires  title,  even  though  the  tracts  purport- 
ing to  be  conveyed  be  contiguous  to  that  to  which  title  passes.  This  is  well 
illustrated  by  the  numerous  adjudications  between  claimants  of  conflicting 
grants  from  the  government.  In  such  cases,  to  enable  the  junior  grantee  to 
sustain  a  plea  of  limitation,  it  is  not  enough  that  he  show  that  he  has  had  pos- 
session of  that  part  of  the  grant  not  in  conflict,  but  he  must  show  an  adverse 
actual  possession  of  that  part  of  his  grant  in  conflict  with  the  elder.  Mere 
color  of  title,  unaccompanied  by  an  actual  adverse  possession  of  some  part  of 
the  land  to  which  the  color  of  title  relates,  is  of  no  efficacy.  The  reasons  for 
this  are  manifest.  The  true  owner  has  the  constructive  possession  or  seizin, 
and  his  disseizin  cannot  be  brought  about  without  an  actual  adverse  posses- 
sion. If  there  be  no  disseizin,  the  statute  of  limitation  can 'have  no  opera- 
tion. By  force  of  a  statute,  one  entering  upon  the  land  of  another  without 
color  of  title,  who  holds  peaceable  and  adverse  possession,  may  have  a  posses- 
sion which  by  construction  of  law  will  extend  to  the  statutory  limit,  though 
his  actual  possession  be  of  less  area;  but  there  can  be  no  constructive  posses- 
sion, even  when  the  claim  is  under  color  of  title,  unless  there  be  an  actual 
possession  of  some  part  of  the  land  to  which  the  mere  color  of  title  relates. 
The  appellants  never  actually  occupied  any  part  of  the  land  in  controversy, 
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and  the  statutes  of  limitation  cannot  be  made  openitive,  under  the  facts 
proved,  whether  the  land  was  of  the  separate  or  community  estate  of  James 
£.  Box. 

We  have  not  deemed  it  necessary  to  consider  what  would  have  been  the  ef- 
fect of  the  very  equivocal  possession  on  which  the  appellants  rely  had  it  been 
of  the  land  in  controversy,  nor  to  consider  what  would  have  been  the  effect 
of  laying  off  the  tracts  into  blocks,  lots,  and  streets,  leaving  the  only  actual 
possession  claimed  on  one  single  block. 

For  the  reasons  before  given,  the  judgment  will  be  reversed,  and  the  cause 
remanded. 


East  Line  Sg  Red  River  R.  Ck).  v,  Brinker. 

{Supreme  Qnirt  of  Texat,    November  16,  1886.) 

Neoltqence — Pleading — Gbnebal  and  Pabticulab  Alleoationb. 

Under  an  allegation  of  negligence  on  the  part  of  a  railroad  company  in  fidling  to 
prepare,  fix«  and  keep  in  repair  a  good,  safe,  and  snbstantial  crossing  at  a  certain 
place,  and  the  farther  allegation  that  the  crossing  is  defective,  rotten,  and  insuf- 
ncient,  it  is  admissible  to  show  that  it  Is  defective  by  reason  of  the  planka  being 
laid  too  far  apart. 

JUBT — DlSQUALiriCATION  OF  JUB0B—WlTlfE88— EMPLOYE  OF  PaBTY. 

One  subpoenaed  as  a  witness  in  a  case  by  one  of  the  parties,  and  who  had  been 
in  the  party's  employ  a  year  before,  is  not  thereby  disqualified  to  dt  asa  Juror  In 
the< 


Appeal  from  Hopkins  county. 

Action  for  damages  for  personal  injuries  alleged  to  have  been  received  by 
plaintiff  at  a  point  where  the  defendant's  railroad  crosses  a  highway  known 
as  the  "Sulphur  Springs  &  Pittsburg  Road,"  by  reason  of  the  defective  condi- 
tion of  the  crossing.  Plaintiff  claimed  that  In  crossing  the  railroad  track  on 
horseback  his  horse's  foot  broke  through  the  covering,  the  horse  fell,  and 
threw  and  injured  him.  Plaintiff  offered  evidence  that  the  planks  on  the 
crossing  were  laid  too  far  apart, — ^three  or  four  inches, — which  was  objected 
to  by  defendant  on  the  ground  that,  under  the  pleadings,  such  a  defect  as  that 
could  not  be  shown;  but  the  objection  was  overruled,  and  the  evidence  ad- 
mitted. 

One  of  the  jurors  had  been  subpoenaed  as  a  witness  for  plaintiff,  and  it 
was  claimed  by  defendant  was  in  his  employ.  The  verdict  was  for  plaintiff, 
and  a  new  trial  was  refused.    Defendant  appealed. 

Whitaker  d  BonneVf  for  appellant. 

WiTLiB,  C.  J.  The  petition  charges  that  the  injury  complained  of  occurred  ' 
through  the  negligence  of  the  railroad  company  in  failing  to  prepare,  fix,  and 
keep  in  repair,  a  good,  safe,  and  substantial  crossing  over  the  railroad  track  at 
the  place  where  it  was  crossed  by  the  Sulphur  Springs  &  Pittsburg  dirt  road; 
and  it  further  charged  that  this  crossing  was  defective,  rotten,  and  insuf- 
ficient. The  plaintiff  was  not  bound  to  set  forth  in  his  petition  with  any 
great  particularity  the  specific  acts  of  negligence  which  brought  about  his  in- 
Jury.  OMfleld  V.  New  York  B.  Co.,  14  N.  Y.  310;  Raih^ad  Co,  v.  Keely'8 
Adm'r,  23  Ind.  133;  State  v.  Railroad  Co,,  52  N.  H.  528;  JSToyes  v.  Turn- 
pike  Co,,  11  Vt.  536.  Under  the  general  allegations  made  by  him  as  to  the 
failure  to  prepare,  fix,  and  keep  the  crossing  in  repair,  and  that  it  was  de- 
fective and  insufficient  at  the  crossing,  he  could  have  introduced  any  evidence 
he  chose  as  to  the  rottenness  of  the  plank  of  which  it  was  in  part  constructed, 
without  the  specific  allegation  as  to  this  defect.  These  allegations  pointed 
out  the  particular  place  and  thing  which  were  insufficient,  and  needed  repair, 
and  it  was  not  necessary  to  detail  their  faults  and  imperfections.  A  plaintiff 
is  not  ordinarily  presumed  to  know  the  condition  of  the  track,  machinery, 
cars,  and  equipage  of  a  railroad,  so  as  to  specify  what  particular  defect  has 
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brought  abont  the  disaster  by  which  he  is  injured.  A  passenger  injured,  ,or 
a  wife  whose  husband  has  been  Idlied,  in  acoliision,  cannot  well  know  whether 
it  was  due  to  the  want  of  a  head-light,  the  imperfection  of  a  brake,  or  the  in- 
capacity of  an  engineer.  To  require  them  to  specify  the  cause  or  causes  of 
these,  or  any  other  accidents  produced  by  the  negligence,  would,  in  many 
cases,  be  to  require  an  impossibility,  and  amount  to  a  denial  of  justice.  But 
such  things  are  or  should  be  known  to  the  railroad  company,  and  it  does  not 
require  much  particularity  in  pleading  to  put  it  on  notice  what  negligence  is 
laid  to  its  charge.  The  specification  in  this  case  of  one  particular  in  which 
the  crossing  was  defective  did  not  confine  the  plaintiff  to  proof  of  that  defect 
alone.  The  clear  and  natural  constraction  of  the  averments  are  that  the 
crossing  had  not  been  properly  prepared,  fixed,  or  kept  in  repair,  and  that  it 
was  rotten,  and  otherwise  defective  and  insufficient. 

The  case  of  Waldhier  v.  Hannibal  <&  8,  /.  R.  Co.,  2  Amer.  &  Eng.  B.  Gas. 
146,  is  not  in  conflict  with  these  views.  That  case  holds  that  when  there  is  a 
general  and  also  a  specific  averment  of  negligence,  and  the  proof  fails  to  show 
that  the  specific  act  charged  caused  the  injury,  but  does  show  that  it  was 
caused  by  an  act  which  m^ht  come  under  the  general  allegation,  the  plaintiff 
cannot  recover  if  the  general  averment  is  insufficient.  Here  the  most  general 
averments  were  far  more  specific  than  those  made  in  that  case,  and  were  suf- 
ficient, as  we  have  seen,  and  hence  the  decision  adopted  is  not  applicable. 

We  think  testimony  as  to  the  defects  shown  by  the  witness  Elliott  were  ad- 
missible. For  the  same  reasons  the  charge  of  the  court  objected  to  was  cor- 
rect. The  allegations  to  the  effect  that  the  crossing  was  not  properly  pre- 
pared, and  that  it  was  defective  and  insufficient,  might  be  established  by  proof 
of  faults  in  its  original  construction,  as  well  as  of  faults  existing  after  it  had 
been  prepared,  unless  the  allegation  as  to  the  rottenness  is  to  control  and  re- 
strict all  the  other  allegations.  This  we  have  determined  to  the  contrary.  In 
the  last  case  cited  above,  where  the  action  was  for  an  injury  to  plain  tiff  *s  horses, 
wagon,  and  harness,  consequent  upon  a  defect  in  a  turnpike,  an  allegation  that 
the  damages  were  caused  "  by  reason  of  the  road  being  out  of  repair,  and  the 
badness  thereof,"  was  held  equivalent  to  a  general  allegation  of  insufficiency, 
and  was  supported  by  evidence  of  insufficiency  in  the  original  construction  of 
the  road.  Tbomp.  Neg.  1248.  This  is  in  accordance  with  the  views  already 
expressed,  and  those  of  the  trial  judge. 

The  fifth  error  assigned  is  not  well  taken.  It  was  not  the  intention  of  the 
statute  to  disqualify  as  a  juror  any  person  who  might  happen  to  be  subpcenaed 
in  a  case,  if  he  was  not  examined  as  a  witness.  The  juror  was  not  in  the  em- 
ploy of  the  plaintiff  at  the  time  of  the  trial,  but  had  been  about  a  year  before 
that  time.  How  that  fact  prejudiced  him  in  favor  of  the  plaintiff  is  not 
shown,  and  we  are  unable  to  perceive  that  it  would  upon  general  principles. 
The  evidence  as  to  the  condition  of  the  crossing  was  conflicting.  It  did  not 
even  preponderate  in  favor  of  the  defendant. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 


Fabkeb  o.  Statb.1 

(Onart  af  Appealt  qf  Texas,     October  27, 18S6.) 

1.  Cbiminal  Law— Vebdict— Lesbeb  Offense— Aoquittal. 

If  a  derendant,  upon  trial  for  the  higher  grade  of  an  offense  oonsfsUng  of  degrees, 
la  convicted  of  an  inferior  grade  of  sach  offense,  such  ormviction  operates  as  an  ao« 
quittal  of  all  the  grades  higher  than  that  for  which  the  conviction  was  had,  and 
will  bar  sabaeqaent  prosecation  for  any  of  snoh  higher  grades. 

1  Reported  by  Mesan.  Jackson  A  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peals. 
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^  HUBDXB— MAlf8I.A1TGHTXB— CHAItOa  OF  THK  COUBT. 

The  former  convictSon  in  this  caso  being  for  manalanghter,  it  operated  as  an  ao- 
qnitta)  of  murder  of  both  the  first  and  second  degrees ;  and,  tmder  the  rule  that  the 
charge  of  the  court  must  be  limited  to  the  case  on  trials  it  was  error  to  charge  the 
Jury  upon  murder  of  either  degree.  Manslaughter  being  the  ofiense  upon  trial, 
the  charge  of  the  court  shouldt  have  been  limited  to  that  ofiense,  inasmuch  as, 
though  a  grade  comprehende<l  in  a  charge  of  murder,  it  is  nevertheless  a  different 
offense  than  murder,  and  its  definition  is  not  dependent  upon  murder.  See  the 
opinion  on  the  question. 
8.  Same. 

Moreover,  the  chai^  in  this  case  is  radically  erroneous,  in  that  having  charged 
the  law  of  murder  of  the  two  degrees,  and  informed  the  jury  that  they  could  not 
convict  beyond  manslaughter,  the  trial  court  instructed  the  jury  that,  if  they  be- 
lieved from  the  evidence  that  the  defendant  was  guilty  of  either  degree  of  murder, 
they  could  find  him  guilty  of  manslaughter.  This  doctrine  is  not  warranted  by  the 
rule  that  a  verdict  for  an  inferior  grade  will  not  be  set  aside  because  the  evicience 
showed  a  higher  grade  of  offense. 
4.  Same— Self-Defbnsb. 

That  a  party  whose  person  is  unlawfully  attacked  is  not  bound  to  retreat  in  order 
to  avoid  the  necessity  of  killing  his  assailant  is  made,  by  article  573  of  the  Penal 
Code,  a  part  of  the  law  of  self-defense.  Evidence  tending  to  show  such  an  unlaw- 
ful attack  upon  the  part  of  the  person  killed  devolves  upon  the  trial  court  the  duty 
of  charging  this  principle,  because  it  becomes  a  part  of  **  the  law  of  the  case." 
^.  Criminal  Law— Vekdict— Dbcidino  by  Lot. 

Note  the  opinion  fur  a  suggestion  of  this  court  respecting  verdicts  arrived  at  by  lot, 
and  the  duty  of  trial  courts  in  the  premises. 

Appeal  from  district  court,  Fannin  county. 

This  was  the  appellant's  second  appeal  from  a  conviction  of  manslaughter 
ander  an  indictment  charging  him  with  the  murder  of  John  Webb.  A  term 
^  five  years  in  the  penitentiary  was  the  penalty  assessed.  The  questions 
involved  in  the  opinion  do  not  require  a  statement  of  the  facts  proved. 

Taylor  <§  Gdllotoap,  for  appellant. 

In  the  case  of  Baker  v.  8taU^  4  Tex.  App.  223,  the  defendant,  having  been 
convicted  of  murder  in  the  second  degree,  was  again  placed  on  trial  after  get- 
ting a  new  trial  on  the  first  conviction.  He  complained  because  the  court 
failed  to  instruct  the  jury  on  the  law  of  express  malice,  or  murder  in  the  first 
degree,  intimating  that  the  defendant  should  be  acquitted  if  the  evidence 
showed  the  killing  to  have  been  done  in  express  malice.  The  court  declared 
the  law,  as  laid  down  in  Code  Crlm.  Proc.  art.  594,  that  it  is  the  duty  of  the 
court  to  charge  the  law  applicable  to  the  case  as  made  by  the  pleadings  and 
evidence.  The  court  further  holds  that  an  inappropriate  charge  should  not  be 
given,  because  such  a  charge  would  be  likely  to  mislead  and  confuse  the  jury 
in  their  deliberations.  If  a  charge  of  murder  in  the  first  degree  was  inappro- 
priate in  that  case,  when  the  party  was  on  trial  for  murder  in  the  second  de- 
gree, a  charge  on  both  degrees  would  certainly  be  inappropriate  when  a  party 
was  on  trial  for  manslaughter. 

In  this  case  the  jury  was  told,  if  they  found  the  defendant  guilty  of  murder 
in  the  first  or  second  degree,  to  return  a  verdict  for  man  slau ghter .  This  charge 
made  it  the  duty  of  the  jury  to  investigate  the  case  under  M  of  the  degrees  of 
homicide,  and,  we  think,  tended  to  bring  the  jury  to  a  compromise  verdict,  as 
is  often  the  case  in  murder  trials.  It  is  true,  the  evidence  in  the  case,  intro- 
duced by  the  state,  showed,  if  anything,  a  premeditated  homicide.  This  evi- 
dence was  proper,  and  would  have  been  sufficient,  under  the  law,  to  have  con- 
victed the  defendant  of  any  of  the  degrees  of  homicide;  yet  the  state,  relying 
alone  on  a  conviction  of  manslaughter,  ought  not  to  have  the  benefit  of  an 
investigation  of  all  of  the  degrees,  in  order  that  the  jury  might  bring  in  a  ver- 
dict for  the  lower  degrees  as  a  compromise.  It  is  true,  the  court  told  the  jury 
that  they  could  not  find  the  defendant  guilty  of  any  higher  degree  than  man- 
slaughter; yet  the  instructions  to  the  jury,  to  the  effect  that  if  they  believed 
he  was  guilty  of  murder  in  the  first  or  second  degree  to  return  a  verdict  of 
manslaughter,  was  calculated  to  impress  them  that  the  court  believed  the  de- 
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fendant  guilty  of  murder,  or  that  there  was  testimony  showing  murder  in  one 
of  the  degrees.  We  therefore  tliink  the  court  committed  a^;i  error  in  giving 
this  charge,  calculated  to  injure  defendant.  Code  Crim.  Pi-oc.  art.  677 ;  Baker 
V.  StaU,  4  Tex.  App.  223;  Priesmuth  v.  State,  1  Tex.  App.  480;  Sackett,  In- 
struction, §  4,  and  authorities. 

The  second  assignment  of  errors  relates  to  the  court's  charge  on  the  law  of 
self-defense.  On  that  question  we  will  only  call  the  attentimi  of  the  court  to 
the  fact  that  the  charge  on  self-defense  is  imperfect,  because  it  fails  to  tell  the 
jury  that  defendant  was  not  bound  to  retreat  if  unlawfully  attacked.  This 
court  has  always  held  that,  whenever  it  became  the  duty  of  the  court  to  charge 
the  law  of  self-defense,  this  portion  of  the  statute  must  be  given,  and  we  know 
of  no  case  in  which  the  omission  to  charge  it  failed  to  cause  a  reversal  of  the 
case,  whether  excepted  to  or  not.  Pen.  Code,  art.  576;  Bell  v.  State,  17  Tex. 
App.  538;  Arto  v.  State,  19  Tex.  App.  126. 

By  the  third  and  last  assignment  of  error  we  attack  the  verdict  because  it 
was  decided  by  ballot  or  lot,  and  was  not  a  fair  expression  of  the  opinion  of 
the  jury.  The  motion  for  a  new  trial  shows  that  the  jury  could  not  agree» 
and  reported  the  fact  to  the  court,  when  they  were  sent  back  to  further  delib- 
erate,— ^the  court  telling  the  jury  that  the  interests  of  the  country  demanded 
that  they  come  to  some  conclusion ;  that  they  agreed  then  to  take  a  ballot,  and,, 
should  a  majority  of  the  jury  vote  that  defendant  was  guilty,  then  they  would 
return  a  verdict  of  guilty,  and  assess  bis  punishment  at  two  years  in  the  pen- 
itentiary, and,  if  a  majority  voted  that  he  was  not  guilty,  they  would  return  a 
verdict  of  not  guilty.  This  certainly  is  contrary  to  the  statute.  The  agreement 
was  made  and  entered  into  by  all  of  the  jury  before  the  result  was  made  known ; 
and,  although  five  of  said  jury  voted  that  defendant  was  not  guilty,  the  jury  re- 
turned a  verdict  of  guilty  because  a  majority  so  voted,  and  because  they  agreed 
to  abide  the  result.  The  county  attorney  tried  to  evade  the  effect  of  these  af- 
fidavits by  the  affidavits  of  Campbell,  Price,  Dale,  and  Ross,  to  the  effect  that 
the  verdict  was  ascertained  by  ballot,  which  was  in  favor  of  guilty,  and  that 
it  was  satisfactory  to  the  jury,  and  that  they  fixed  his  punishment  and  re- 
turned it  into  court.  These  affidavits  do  not  show  how  the  jury  stood  prior 
to  the  ballot,  nor  why  they  resorted  to  this  method  to  get  a  verdict.  When 
these  affidavits  were  filed,  defendant  had  all  of  said  jurors  who  signed  the  af- 
fidavits for  the  state  to  sign  a  statement  as  to  how  the  jury  stood  when  the 
ballot  was  taken,  and  their  agreement  as  to  the  result  of  the  ballot.  Code 
Grim.  Proc.  art.  777;  Hunter  v.  State,  8  Tex.  App.  75;  Jones  v.  State,  13  Tex. 
App.  13. 

Aeat.  Atty,  Qen.  Burts,  for  the  State. 

WiLLSON,  J.  1 .  It  is  objected  to  the  charge  of  the  court  that  it  explains  the 
elements  of  murder  of  both  degrees,  when  the  defendant  was  on  trial  for  man- 
slaughter only,  having  on  a  previous  trial  been  acquitted  of  murder.  It  is 
well  settled  that  when  a  defendant  is  on  trial  for  the  higher  grade  of  an  of- 
fense, and  is  convicted  of  a  lower  grade,  the  conviction  operates  as  an  acquit- 
tal of  all  grades  of  the  offense  higher  than  the  one  of  which  he  is  convicted, 
and  he  cannot  be  again  tried  for  the  higher  grades.  Lopez  v.  State,  2  Tex. 
App.  204;  Chee/t  v.  State,  4  Tex.  App.  444;  Jones  v.  State,  13  Tex.  1.  In 
his  charge  to  the  jury  the  judge  Explained  fully  murder  in  the  first  and  second 
degrees,  and  manslaughter,  but  told  the  jury  that  the  defendant  was  on  trial 
for  manslaughter,  and  that  he  could  not  be  convicted  of  a  higher  grade  of 
homicide  than  manslaughter,  but  that  if  they  believed  from  the  evidence  that 
he  was  guilty  of  either  murder  in  the  first  degree  or  in  the  second  degree,  or 
of  manslaughter,  they  should  find  him  guilty  of  manslaughter. 

It  is  made  the  duty  of  the. trial  judge  to  "deliver  to  the  jury  a  written 
charge,  in  which  he  shall  distinctly  set  forth  the  law  applicable  to  the  case." 
Code  Crim.  Proc.  art.  677.     The  offense  charged  against  the  defendant,  and 
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for  which  he  is  on  trial,  is  the  case  to  which  the  charge  must  be  applic«ible. 
Kouns  V.  State,  3  Tex.  App.  13;  Stanfleld  v.  State,  43  Tex.  167.  In  this  case 
the  offense  charged  against  defendant,  and  for  which  he  was  being  tried,  was 
manslaughter,  not  murder,  and  only  the  law  applicable  to  manslaughter 
should  have  been  submitted  to  the  jury.  A  charge  which  extends  beyond  a 
plain  statement  of  the  law  of  the  case  being  tried  is  not  such  a  charge  as  the 
law  requires,  and  may  or  may  not  be  materially  erroneous.  Rice  v.  State,  3 
Tex.  App.  451.  A  charge  should  meet  and  be  limited  by  the  case  on  trial, 
and  should  never  go  outside  of  and  beyond  it.  Tooney  v.  State,  5  Tex.  App. 
163;  Harrison  v.  State,  8  Tex.  App.  183.  It  was  not  at  aU  necessary  to  in- 
struct the  jury  concerning  murder  .for  the  purpose  of  enabling  them  to  under- 
stand the  law  relating  to  manslaughter.  Manslaughter  is  distinctly  defined 
and  explained  by  our  Code,  and  its  elements  are  essentially  different  from 
those  of  murder.  Pen.  Code,  art.  593  et  seq.;  Jennings  v.  State,  7  Tex. 
App.  350.  All  that  the  court  was  called  upon  to  submit  to  the  jury  in  this  case 
was  the  law  of  manslaughter,  because  that  was  the  offense  charged;  that  is, 
the  offense  for  which  the  defendant  was  put  upon  trial.  True,  the  indict- 
ment charged  murder,  but  he  had  been  acquitted  of  that  offense,  and  on  this 
trial  was  charged  with,  and  on  trial  for,  manslaughter  only,  and  the  case 
must  be  viewed  as  if  the  indictment  charged  manslaughter  only.  It  was 
therefore  error,  we  think,  to  go  beyond  the  law  of  manslaughter  in  charging 
the  jury,  and  was  calculated  to  confuse  and  mislead  the  juiy,  by  drawing 
their  attention  away  from  the  real  issue  in  the  case  to  issues  \vhich  were  not 
legitimately  before  them. 

This  portion  of  the  charge  is  still  more  objectionable,  in  that  it  instructs 
the  jury  that,  if  they  believe  the  defendant  is  guilty  of  murder  in  either  de- 
gree, they  will  find  him  guilty  of  manslaughter.  Defendant  had  been  ac- 
quitted of  murder,  and  this  acquittal  was  a  bar  to  any  further  prosecution 
for  that  offense,  and  yet  the  jury  are  told  that,  if  the  evidence  shows  defend- 
ant to  be  guilty  of  murder,  they  may  punish  him  for  said  offense,  not  by  find- 
ing him  guilty  according  to  the  evidence,  but  by  calling  his  offense  man- 
slaughter, and  finding  him  guilty  of  that  offense.  In  other  words,  the  jury 
were  told  that,  although  defendsint  has  been  acquitted  of  murder,  and  cannot 
be  punished  for  that  offense,  eo  nomine,  yet,  if  they  believe  from  the  evidence 
he  did  commit  murder,  they  may  call  it  manslaughter,  and  punish  him  as  for 
that  offense. 

It  seems  to  na  that  this  doctrine,  if  correct,  would  deprive  the  defendant, 
in  a  great  measure,  of  the  benefit  of  his  acquittal  of  murder.  He  would  still 
be  punishable  for  an  offense  of  which  he  had  been  acquitted,  which  would  be 
a  result  which  the  law  does  not  contemplate  or  tolerate.  It  seems  to  us 
that,  as  the  defendant  has  been  acquitted  of  murder,  he  can  only  be  tried 
and  convicted  of  manslaughter.  If  the  evidence  shows  that  he  is  guilty  of 
murder,  he  cannot  be  convicted  of  that  offense  because  he  has  been  tried  there- 
for and  acquitted.  He  cannot  be  convicted  of  manslaughter,  because  if  guilty 
of  murder  he  is  not  guilty  of  manslaughter,  the  two  offenses  being  essentially 
different,  although  grades  of  homicide.  It  is  true  that  when  the  indictment 
charges  murder,  and  the  defendant  is  on  trial  for  that  crime,  he  may  be  con- 
victed of  any  grade  of  homicide;  and,  if  convicted  of  a  lower  grade  than  murder 
in  the  first  degree,  the  conviction  will  not  be  set  aside  because  the  evidence 
proves  that  he  is  guilty  of  a  higher  grade  than  the  one  of  which  he  is  con- 
victed. Baker  v.  State,  4  Tex.  App.  223;  Powell  v.  State,  5  Tex.  App.  234.  But 
here  the  defendant  was  not  on  trial  for  murder,  and  could  not  be  convicted  of 
murder,  and  yet  the  court  tells  the  jury  to  convict  him  if  he  is  guilty  of  mur- 
der,— ^to  convict  him,  however,  not  of  murder,  the  offense  which  the  evidence 
may  show  him  to  be  guilty  of,  and  for  which  he  is  not  on  trial,  but  of  another 
offense  which  he  has  not  committed,  to- wit,  manslaughter. 

There  is  a  marked  difference  between  this  case  and  the  case  of  a  defendant 


Digiti 


ized  by  Google 


104  SOUTHWESTERN  REPORTER.  [TeX. 

charged  with  and  on  trial  for  mnrder.  Every  indictment  for  murder  includes 
manslaughter,  and  the  Jury  may  acquit  of  murder,  and  convict  of  manslaughter, 
at  their  discretion.  But  manslaughter  does  not  indude  murder,  and  a  party 
charged  with  and  od$  trial  for  manslaughter  cannot  be  convicted  of  murder, 
and  especially  of  a  murder  of  which  he  has  been  acquitted.  We  must  hold 
that  the  portion  of  the  charge  we  have  been  discussing  is  materially  erroneous, 
and  was  calculated  to  injure  the  rights  of  the  defendant;  and,  although  not 
excepted  to  at  the  time  of  the  trial,  it  was  made  a  ground  for  a  new  trial,  and 
was  thus  called  to  the  attention  of  the  trial  court,  who  should  have  granted  a 
new  trial  because  of  such  error. 

2.  There  is  another  defect  in  the  charge  of  the  court  relating  to  the  law  of 
self-defense.  Article  573  of  the  Penal  Code,  which  provides  that  a  party 
whose  person  is  unlawfully  attacked  is  not  bound  to  retreat  in  order  to  avoid 
the  necessity  of  killing  his  assailant,  is  a  part  of  the  law  of  this  case  as  made 
by  the  evidence,  and  should  have  been  given  in  charge  to  the  jury.  JSell  v. 
State,  17  Tex.  App.  638;  Arto  v.  State,  19  Tex.  App.  126;  ffunnicutt  v.  State, 
20  Tex.  App.  644.  This  omission  in  the  charge  was  not  excepted  to,  nor  was 
it  souglit  to  be  supplied  by  a  requested  instruction  at  the  time  of  the  trial. 
It  is  called  to  the  attention  of  the  court  for  the  first  time  on  the  motion  for 
new  trial.  While  we  might  not  be  called  upon  to  set  aside  this  conviction 
upon  this  error  alone,  still  we  think  the  court  committed  an  error  in  failing 
to  inform  the  jury  of  this  important  provision  of  the  law  of  self-defense. 

8.  A  serious  attack  was  made  upon  the  verdict  of  the  jury  in  defendant's 
motion  for  new  trial.  It  was  charged  by  defendant  that  the  verdict  was  ar- 
rived at  by  ballot,  with  the  understanding  and  agreement  among  the  jurors 
that  a  majority  of  the  ballots  cast  should  determine  the  guilt  or  innocence  of 
the  defendant,  and  also  his  punishment  at  confinement  in  the  penitentiary 
for  two  years  should  he  be  found  guilty.  This  attack  upon  the  verdict  is 
supported  by  the  affidavits  of  two  of  the  jurors  who  tried  the  case.  By  the 
affidavits  of  several  other  members  of  said  jury  the  district  attorney  attempted 
to  controvert  or  explain  away  the  affidavits  supporting  defendant's  motion. 
The  motion  was  overruled  by  the  court,  and  we  shall  not  inquire  into  or  do- 
termine  the  correctness  of  said  ruling,  as  it  is  not  necessary  to  a  disposition 
.  of  the  case  that  we  should  do  so.  We  will  take  occasion  to  remark,  how- 
ever, that  a  verdict  should  always  be  a  fair  expression  of  the  opinion  of  the 
jury,  and  courts  should  be  careful  to  protect  the  sanctity  of  trial  by  jury  by 
promptly  setting  aside  verdicts  which  are  shown  to  have  been  arrived  at  by 
lot,  or  in  any  other  unfair  manner,  or  which  are  tainted  by  improper  influ- 
ences brought  to  bear  upon  the  minds  of  the  jury. 

Because  of  the  error  in  the  charge  first  mentioned,  the  Judgment  is  re- 
versed, and  the  cause  is  remanded. 


Murray  d.  State.* 

(Ooufi  of  Appeal*  o/  Texat,    June  5, 1S86.) 

1.  JuBY— Spbcial  Venirk  iw  Gbimiital  Cabb. 

Special  venire  which  shows  the  style  and  number  of  the  case,  and  which,  thooch 
in  its  preliminary  recitals  it  omitted  the  name  of  the  court  or  coanty  in  which  tne- 
case  was  pending,  distinctly  stated  in  the  mandatory  part  that  the  persons  named 
were  to  be  summoned  ''to  be  and  appear  before  the  honorable  district  court  of 
Williamson  county,  Texas,  at  the  court-house  thereof,  in  Georgetown,  on  the  nine- 
teenth day  of  January,  A.  D.  1886,  then  and  there  to  serve  as  special  jurors,  as  afore- 
said, in  the  above-stated  cause,"  etc.,  is  not  obnoxious  to  the  objection  that  the  writ 
does  not  show  in  what  case  the  same  was  issued,  nor  in  what  cause  the  said  pro- 
ceedings were  pending. 

>  Reported  by  Messrs.  Jackson  &  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peals. 
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2.  Samv— Ajcxnding  Rcrumr. 

It  was  not  error  to  permit  the  sheriff  to  amend  his  return  upon  the  special  ventre 
foeku, 

3.  Sams— CoDK  Gbix.  Psoo.  Tex.  Abt.  617. 

Article  617  of  the  (fo^e  of  Criminal  Procedure  requires  no  more  than  that  the 
names  of  all  the  jnrors  summoned  under  the  special  ventre  shall  be  served  upon  the 
defendant  more  than  one  day  before  the  case  ia  called  for  trial.  The  provisions  of 
ihe  said  article  are  not  subverted  by  the  mere  fact  that  the  certified  copy  served  on 
the  defendant  contained  other  names,  which  were  erased. 

4.  Samb— ImvRPHBTATioN  OF  CoDB  Cbih.  Pboc.  Tkx.  Artb.  618-621. 

It  is  an  established  rule  of  statutory  oonstmction  that,  "  when  the  particular  pro- 
vision of  a  statute  relates  to  some  immaterial  matter,  where  compliance  is  a  matter 
of  convenience  rather  than  substance,  or  where  the  directions  of  a  statute  are  given 
with  a  view  to  the  proper,  orderlv,  and  prompt  conduct  of  business  merely,  tlie  pro- 
vision may  generally  be  regarded  as  directory."  With  respect  to  this  doctrine,  this 
court  has  established  the  rule  that,  *'  whenever  there  is  reason  to  apprehend  that 
injury  may  have  resulted  to  the  defendant,  especiallv  in  a  case  of  felony,  from  a 
fiulnre  to  observe  directions  given  the  court  by  the  legislature,  the  judgment  should 
be  reversed."  Seld,  that  articles  618,  619,  620,  and  621  of  the  Code  of  Criminal  Pro- 
cedure, relating  to  the  organization  of  the  trial  Jury  in  a  case  of  capital  felony,  are 
directory  only,  and  the  failure  of  the  trial  court  to  conform  to  them  is  not  reversibla 
error,  unless  injury  to  the  defendant  be  shown. 

5.  Gbimihal  Law— Nkw  Trial. 

Continuance  was  applied  for  to  secure  the  attendance  of  four  witnesses.  It  ia 
shown  that  two  of  them  appeared  in  court  before  the  conclusion  of  the  testimony, 
but  were  not  placed  upon  the  stand  by  the  defendant.  The  testimony  of  the  re- 
maining two,  considered  in  connection  with  the  evidence  adduced  upon  the  trial, 
does  not  appear  to  have  been  of  a  character  material  to  the  defense.  Held,  that  the 
refdsal  of  the  continuance  was  not  cause  for  new  trial. 

Appeal  from  district  court,  WiUiamson  county. 

The  death  penalty  was  assessed  against  the  appellant  by  the  verdict,  which 
found  him  guilty  in  the  first  degree,  under  an  indictment  which  charged  him 
with  the  murder  of  MoUie  Murray,  in  Williamson  county,  Texas,  on  the  eight- 
eenth day  of  December,  1885.  The  murdered  woman  was  the  wife  of  the  ap- 
pellant. 

The  narrative  of  Grandison  Sansom,  the  son  of  the  deceased,  and  the  step- 
son of  the  defendant,  strongly  corroborated  by  other  witnesses  and  circum- 
stances, details  the  main  facts  in  the  case.  The  interim  between  the  murder 
and  the  return  to  the  house  of  the  defendant  and  the  Rev.  Mr.  WilJianis  was 
spent  by  the  defendant  at  church.  The  defendant  Introduced  no  evidence. 
Grandison  Sansom  testified  that  he  was  the  son  of  the  deceased,  MoUie  Mur- 
ray, and  the«step-son  of  the  defendant.  He  was  11  years  old.  The  witness 
was  sick  on  the  afternoon  of  December  18, 1885,  and  went  to  bed  just  before 
sundown,  in  the  house,  in  the  town  of  Taylor,  in  Williamson  county,  in  which 
his  mother,  the  deceased,  and  her  husband,  the  defendant,  then  lived.  Soon 
after  supper  was  eaten  by  the  inmates  of  the  house,  which  was  soon  after 
dark,  the  defendant  left  the  house  to  go  to  town.  At  that  time  a  lamp  was 
burning  on  a  table  standing  in  tJie  room  occupied  by  the  witness.  When  tha 
deceas^  finished  clearing  oK  the  table,  she  arranged  to  take  a  bath  in  the 
shed  room,  which  was  used  as  a  kitchen.  That  room  adjoined  witness'  room 
on  the  north,  the  two  being  separated  by  a  plank  partition,  and  connected  by 
a  door.  The  witness  lay  on  his  bed,  in  the  south-east  corner  of  a  large  room, 
and  could  not  see  his  mother  from  that  point  while  she  was  bathing  in  the 
kitchen.  After  some  time,  and  while  the  deceased  was  still  bathing,  the  de- 
fendant came  back,  passed  through  the  witness's  room  into  the  kitchen,  and 
beyond  the  view  of  the  witness.  Witness  presently  heard  the  defendant  say 
to  the  deceased:  "You  have  been  untrue  to  me.  Who  is  it  you  are  keeping  in 
Round  Rock  and  Georgetown?''  The  defendant,  a  moment  later,  said  to  de- 
ceased: "Get  out  of  that  bath,  and  sit  down  in  that  chair.  I  am  going  to  kill 
you."  Deceased  replied,  "I  will  mind  you,"  and  a  moment  later,  "Don't  kill 
me."   This  appeal  was  followed  by  two  blows,  struck,  the  witness  thought, 
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with  a  pistol.  The  sound  of  the  blows  was  followed  by  a  louder  noise.  When 
the  defendant  and  the  deceased  commenced  talking  in  the  kitchen,  the  witness 
covered  his  head  with  the  bed-clothes,  and  could  not  see  in  the  kitchen.  After 
the  noises  described,  some  one  (the  defendant,  as  witness  believed)  came  into 
his  room  from  the  kitchen,  and  extinguished  the  light  that  was  still  burning. 
The  witness  did  not  uncover  his  head.  When  the  light  was  blown  out  the 
person  went  back  into  the  kitchen,  and  the  witness  heard  the  opening  and 
closing  of  the  back  door  leading  out  from  the  kitchen.  Some  time  after  this 
the  defendant  returned  to  the  house  with  the  preacher,  the  Rev.  J.  C.  Williams. 
Witness  had  not  yet  recovered  from  his  fright,  and  had  not  uncovered  his 
head.  During  the  time  intervening  between  the  closing  of  the  kitchen  door 
and  the  arrival  of  the  defendant  and  the  preacher  the  witness  heard  a  noise 
in  the  kitchen  which  sounded  like  the  moving  of  feet  over  the  floor.  Witness 
did  not  move  from  his  bed,  and  did  not  know  what  had  happened  to  his  mother 
until  the  preacher  and  defendant  reached  the  house.  Witness  could  not  tell 
how  long  after  the  light  in  his  room  was  blown  out  it  was  until  the  defendant 
came  back  to  the  house  with  the  preacher,  but  no  one  came  into  the  house 
during  the  interval.  Witness  was  awake  throughout  that  interval,  and  heard 
no  other  noise  in  the  house  than  the  raking  of  feet  over  the  kitchen  floor. 
After  the  arrival  of  the  defendant  and  the  preacher,  when  the  lamp  was 
lighted,  witness  saw  his  mother  lying  in  the  kitchen  whei-eshe  had  been  bath- 
ing. She  was  unable  to  talk,  and  died  about  10  o'clock  on  the  next  morning. 
Witness  told  Mrs.  Foster,  on  the  night  of  the  killing,  that  he  did  not  see  the 
defendant  on  that  night,  and  that  he  did  not  know  who  assaulted  his  mother. 
He  was  afraid  to  tell  Mrs.  Foster  anything  else  at  that  time.  But  when,  on 
the  Siune  night,  he  was  taken  to  Mrs.  Burke's  house,  he  told  Mrs.  Burke  and 
Melinda  Bishop  the  facts  to  which  he  has  testified  on  this  stand,  and  that  the 
defendant  assaulted  his  mother.  Defendant  had  a  razor  in  the  house  at  the 
time,  and  likewise  owned  an  axe,  which  was  kept  on  the  place  except  when 
borrowed  by  neighbors. 

John  W,  Parker  and  Fisher  cfc  Totones,  for  appellant.  Asst,  Atty,  Qen, 
Burts,  for  the  State. 

White,  P.  J.  A  motion  was  made  to  quash  the  special  venire  summoned 
to  try  the  case— First,  because  said  writ  does  not  show  in  what  case  the  same 
was  issued,  nor  in  what  cause  the  said  proceedings  were  pending;  and,  second, 
because  the  return  of  the  oflicer  upon  the  said  writ  is  insufiicient,  in  that  it 
does  not  show  the  diligence  used  by  said  ofilcer  in  his  efforts  to  find  the  jurors 
not  served. 

The  first  objection  is  not  borne  out  by  the  record,  because  the  writ  of  spe- 
cial venire  which  was  issued  in  the  case  shows  the  style  and  number  of  the 
case,  and,  while  it  may  be  true  that  in  the  preliminary  recitals  the  name  of 
the  court  or  county  in  which  the  case  is  pending  is  omitted,  it  is  distinctly 
stated  in  the  mandatory  part  of  the  writ  that  the  persons  named  are  to  be 
summoned  "to  be  and  appear  before  the  honorable  district  court  of  William- 
son county,  Texas,  at  the  court-house  thereof,  in  Georgetown,  on  the  nine- 
teenth day  of  January,  A.  D.  1886,  then  and  there  to  serve  as  special  jurors, 
as  aforesaid,  in  the  above-stated  case,"  etc.  This  is  in  substantial  compliance 
with  the  provisions  and  requirements  of  our  statutes  in  regard  to  such  writs. 
Code  Grim.  Proc.  arts.  605,  608. 

With  regard  to  the  second  objection  urged  in  the  motion  to  quash  said 
writ,  it  is  shown  by  the  sheriff's  return  that  seven  names  of  the  persons 
whom  he  was  required  to  summon  had  been  stricken  from  the  list  by  him; 
but  he  failed  to  state  in  his  return  why  this  was  done,  and,  if  because  they 
had  not  been  summoned,  then  the  return  was  defective  in  failing  to  state  the 
diligence  that  had  been  used  to  summon  them,  and  the  cause  of  the  failure 
to  summon  them  as  is  required  bylaw.     Code  Crim.,Proc.  art.  614.     This 
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motion  to  ^aah  the  special  venire  was  overrnled,  and,  upon  motion  of  the 
district  attorney,  the  sheriff,  over  objections  of  the  defendant,  was  permitted 
to  amend  his  return  upon  said  writ  in  reference  to  the  particular  indicated; 
and  the  defendant  reserved  an  exception  to  the  ruling  of  the  court  allowing 
said  amendment.  There  was  no  error  in  this  action  of  the  court,  the  return 
of  the  sheriff  being  amendable,  and  no  possible  prejudice  to  the  defendant  be- 
ing shown.  Washington  v.  State,  8  Tex.  App.  377;  Sterling  v.  State,  15 
Tex.  App.  249. 

After  the  amendment  of  the  return  of  the  sheriff,  the  appellant  moved  the 
court  that  he  have  one  day's  service  of  the  copy  of  said  special  venire  as 
amended  before  he  should  be  compelled  to  go  to  trial.  He  had  already  been 
served  with  a  copy  of  the  special  venire  more  than  one  day  before  he  made  his 
aforesaid  motion  to  quash  the  same,  but  he  contended  that  the  certified  copy 
furnished  him  was  not,  in  fact,  a  true  copy  of  the  names  summoned,  as  shown 
in  the  amendment  made  by  the  sheriff.  This  objection  was  not  well  taken. 
The  certified  copy  served  on  the  appellant,  it  is  true,  did  contain  the  names  of 
the  seven  jurors  who  had  not  been  summoned,  but  their  names  were  oblit- 
erated by  having  a  pencil  mark  drawn  through  them.  The  names  of  all  the 
persons  sufnmoned  under  the  special  venire  were  served  upon  the  defendant 
more  than  one  day  before  the  case  was  called  for  trial,  and  that  is  all  that  the 
statute  requires.    Code  Grim.  Proc.  art.  617. 

It  is  insisted  that  the  court  committed  u  radical  error  in  failing  to  comply 
with  the  requirements  of  the  statute  as  to  the  mode  and  manner  of  selecting 
and  organizing  the  jury  from  and  out  of  the  special  venire  as  summoned ;  that 
the  court,  in  proceeding  to  impanel  the  jury,  did  not  have  the  names  of  those 
summoned  as  jurors  called  at  ihe  court-house  door,  and  require  such  as  were 
present  to  be  seated  in  the  jury-box;  nor  did  the  court  afford  the  defendant  an 
opportunity  to  apply  for  attachments  for  those  not  present,  (Ck)de  Grim.  Proc. 
art.  618;)  nor  did  the  court  call  up  and  swear  or  have  sworn  all  those  present, 
and  test  their  qualifications,  or  hear  their  excuses,  or  afford  appellant  any  op- 
portunity Of  knowing  who  were  present  in  obedience  to  the  special  oejiire 
/aeiast  (Code  Grim.  Proc.  arts.  619-621;)  but,  on  the  contrary,  the  mode 
adopted  for  the  organization  of  the  jury  was  that  prescribed  by  article  640 
of  the  Code  of  Criminal  Procedure,  without  complying  with  any  of  the  re- 
quirements of  the  statute  as  provided  in  the  articles  above  named. 

The  name  of  each  individual  juror  was  called  in  the  order  that  it  appeared 
on  the  list,  and  he  was  separately  tested  as  to  his  qualifications  by  the  court, 
the  district  attorney,  and  the  appellant,  and  this  method  was  pursued,  over 
the  objections  of  appellant,  until  the  panel  of  the  jury  was  completed.  Ap- 
pellant's objection  is  that  the  mode  of  impaneling  the  jury  as  pursued  by  the 
court  was  in  direct  contravention  of  the  provisions  of  the  statute,  and  de- 
prived this  appellant  of  certain  important  rights  accorded  him  by  law.  He  in- 
sisted that  the  purpose  and  intent  of  articles  618-621  of  the  Code  of  Criminal 
Procedure  was  that  all  those  summoned  on  the  special  venire  should  be  sworn 
in  a  body,  and  all  excuses  heard  and  determined,  and  their  qualifications 
ascertained,  and  absentees  noted,  so  that  the  defendant  in  a  capital  case  will 
only  have  a  panel  of  qualified  jurors,  without  legal  excuse,  in  actual  attend- 
ance, upon  whom  to  expend  his  challenges,  and  from  whom  to  select  his  jury; 
that  the  mode  adopted  by  the  court  of  organizing  the  jury  deprived  him  of 
those  important  rights  and  necessary  privileges,  and  he  was  compelled  to  pass 
upon  each  juror  tendered  him  witliout  possibly  knowing  who  of  those  remain- 
ing upon  the  list  was  disqualified,  had  excuses,  or  were  absent. 

It  is  provided  by  statute  that  "when  any  capital  case  is  called  for  trial,  and 
the  parties  have  announced  ready  for  trial,  the  names  of  those  summoned  as 
jurors  in  the  case  shall  be  ciilled  at  the  court-house  door,  and  such  as  are 
present  shall  be  seated  in  the  jury-box,  and  such  as  are  not  present  may  be 
fined  by  the  court  a  sum  not  exceeding  fifty  dollars,  and,  at  the  request  of 
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either  party,  an  attachment  may  issue  for  any  person  summoned  who  is  not 
present,  to  have  him  brought  before  the  court."  Article  618,  Ck>de  Crincu 
,  Proc. 

"Art.  619.  When  those  who  are  present  are  seated  in  the  jury-box,  the  court 
shall  cause  to  be  administered  to  them  the  following  oath:  *You,  and  each  of 
you,  solemnly  swear  that  you  will  make  true  answers  to  such  questions  as 
may  be  propounded  to  you  by  the  court,  or  under  its  directions,  touching  your 
service  and  qualification  as  a  juror,  so  help  you  Grod.' 

"Art.  620.  The  court  shall  now  hear  and  determine  the  excuses  offered  by 
persons  summoned,  for  not  serving  as  jurors,  if  any  there  be,  and,  if  an  ex- 
cuse offered  be  considered  by  the  court  sufficient,  the  court  shall  discharge 
the  person  offering  it  from  service. 

"Art.  621.  A  person  summoned  upon  a  special  venire  may  be  excused  from 
attendance  by  the  court  at  any  time  before  he  is  impaneled,  by  consent  of  botii 
parties." 

These  are  the  preliminary  steps  provided  by  the  law  for  the  preparation  of 
the  special  venire,  so  that  a  jury  may  be  selected  therefrom;  and  there  is  no 
doubt  but  that  they  should  be  followed,  and  that  It  would  be  better  in  practice, 
in  this  as  in  all  cases  where  the  mode  of  procedure  has  been  prescribed  for  the 
state,  to  follow  the  rules  as  adopted  for  the  government  and  conduct  of  the 
trial  of  her  citizens.  It  is  to  be  presumed  that  such  rules  have  been  adopted 
'  for  some  wise  purpose.  In  this  instance  the  learned  judge  has  seen  fit  to  ig- 
nore the  rules  thus  prescribed,  though  his  attention  was  attempted  to  be  call^ 
to  them  by  the  objections  of  counsel  for  defendant,  and  his  action  was  promptly 
excepted  to  at  the  time,  as  shown  by  defendant's  bill  of  exceptions  in  the 
record.  That  his  action  is  in  contravention  of  the  statute  cannot  be  denied. 
If  it  is  erroneous,  then  the  judgment  must  necessarily  be  reversed.  His  action 
is  inevitably  erroneous,  if  the  statutes  quoted  are  mandatory.  If  not,  then 
the  action,  while  it  establishes  a  patent  irregularity,  is  not  a  reversible  matter. 
Are  the  statutes  mandatory  or  directory? 

"In  respect  to  statutes,"  says  Mr.  Cooley,  "it  has  long  been  settled  that  par- 
ticular provisions  may  be  regarded  as  directory  merely;  by  which  is  meant 
that  they  are  to  be  considered  as  giving  directions  which  ought  to  be  fol- 
lowed, but  not  as  so  limiting  the  power  in  respect  to  which  the  directions  are 
given  that  it  cannot  effectually  be  exercised  without  observing  them." 
Again,  the  same  learned  author  says:  "Those  directions  which  are  not  of  the 
essence  of  the  thing  to  be  done,  but  which  are  given  with  a  view  merely  to 
the  proper,  orderly,  and  prompt  conduct  of  the  business,  and  by  failure  to 
obey  which  the  rights  of  those  interested  will  not  be  prejudiced,  are  not  com- 
monly to  be  regaided  as  mandatory;  and  if  the  act  is  performed,  but  not  in 
the  time  or  in  the  precise  mode  indicated,  it  may  still  be  suflicient,  if  that 
which  is  done  accomplishes  the  substantial  purpose  of  the  statute. "  Cooley, 
Const.  Lim.  (4th  Ed.)  89,  93. 

In  the  well-considered  case  of  Hurford  v.  City  of  Omaha,  the  court,  among 
others,  lays  down  the  following  rule  as  a  safe  guide  in  the  interpretation  of 
statutes  relating  to  the  question  under  consideration,  namely:  "That  when 
the  particular  provision  of  the  statute  relates  to  some  immaterial  matter, 
where  compliance  is  a  matter  of  convenience  rather  than  substance,  or  where 
the  direcfcions  of  the  statute  are  given  with  a  view  to  the  proper,  orderly,  and 
prompt  conduct  of  business  merely,  the  provision  may  generally  be  regarded 
as  directory."   4  Neb.  836. 

This  court,  in  the  case  of  Wilkins  v.  State,  without  attempting  to  lay 
down  definite  rules  for  determining  whether  a  statute  is  mandatory  or  direc- 
tory, adopted  as  a  safe  and  sound  conclusion  the  remarks  of  Judge  Moore  in 
the  case  of  Campbell  v.  State,  42  Tex.  591,  to  the  effect  that,  "whenever 
there  is  reason  to  apprehend  that  injury  may  have  resulted  to  the  defendant, 
especiidly  in  a  case  of  felony,  from  a  failure  to  observe  directions  given  the 
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court  by  the  legislature,  we  think,  unquestionably,  the  Judgment  should  be 
reversed."  15  Tex.  App.  420. 

In  the  case  we  have  under  consideration,  the  statutes  quoted  above  relate 
entirely  to  matters  of  procedure,  and  are  d^rectoiy;  and  if  it  were  possible 
that  an  injury  could  result  from  a  non-observance  of  such  rules,  then  no  such 
injury  is  shown  in  this  record,  because  the  jury,  as  impaneled  to  try  the  case, 
was  selected  from  the  original  special  venire^  which  was  not  exhausted  in  the 
selection,  and  the  selection  was  made  in  conformity  with  article  640,  Code 
Grim.  Proc.,  (Charles  v.  State^  13  Tex.  App.  668,)  which  is  the  mode  pre- 
scribed for  the  final  selection  of  the  jury  which  is  to  try  the  case. 

Another  error  assigned  is  that  the  court  overruled  defendant's  application 
for  continuance.  Four  witnesses  were  named  in  the  application.  Two  of 
them  appeared  In  court  before  the  testimony  was  closed,  and  they  were  not 
called  by  defendant  to  testify.  As  to  the  other  two,  even  if  it  be  conceded 
that  proper  diligence  to  secure  their  attendance  is  shown,  then  their  proposed 
testimony,  viewed  in  the  light  of  the  other  testimony  in  the  case,  does  not  ap- 
pear to  be  material,  and  consequently  no  error  is  made  manifest  in  the  action 
of  the  court. 

Xo  complaint  is  made  of  the  charge  of  the  cdUrt  to  the  jury.  It  presented 
the  law  plainly,  fully,  and  fairly.  As  to  the  evidence,  no  unprejudiced  mind 
can  say  that  it  does  not  amply  support  the  verdict  and  judgment  which  con- 
demns this  defendant  to  death  for  the  cruel  and  inhuman  murder  of  his  own 
wife.  There  is  no  reversible  error  in  the  record,  and  the  judgment  is  there- 
fore in  all  things  affirmed. 

Baldwin  v.  Statjb.* 

{Court  qf  Appeals  of  Texcu,    June  23, 1886.) 

1.  LiCEWBjB— Occupation  Tax — Indictmewt. 

The  Illustrated  Police  News  and  the  Police  Gazette  are  publications  specially  enu- 
merated in  the  statute  as  among  those  the  sale  of  which  cannot  be  pursued  aa  an 
occupation  without  the  payment  of  the  tax  levied  therefor,  and  it  was  not  ueces- 
sary  that  the  indictment  should  further  describe  them  than  by  name. 

S.  Constitutional  liAW— Holding  Law  Void. 

Quaere,  whether  the  courts  of  this  state  can  go  behind  a  statute  which  is  valid 
upon  its  face,  and  inquire  into  the  particular  authority  by  virtue  of  whi^h  it  was 
enacted. 

8.  Samie— Leoiblativb  Poweb. 

Legislative  power,  except  where  the  constitution  has  im]>osed  limits  upon  it,  is 
practically  absolute;  and,  where  the  limitations  upon  it  are  imposed,  they  are  to  be- 
strictly  construed,  and  are  not  to  be  given  eifect,  as  against  the  general  powers  of 
the  legislature,  unless  such  limitations  clearly  inhibit  the  act  in  question.  See  the- 
opinion  for  the  rule  of  statutory  construction  stated  in  different  terms. 

4.  Bavb— Passage  of  Laws  by  Special  Session  of  Legislatubb. 

In  this  case  it  is  urged  that  the  act  of  May  4,  1882,  levying  an  occupation  tax 
upon  persons  who  engage  in  thesaleof  the  Illustrated  Police  News  and  the  Police  Ga- 
jBette,  etc.,  is  unconstitutional,  and  in  violation  of  section  40  of  article  3  of  the  con- 
stitution of  this  state,  in  that  it  was  enacted  at  a  special  session,  and  was  not  desig- 
nated by  the  governor  as  a  subject  of  legislation  for  which  the  legislature  was  con- 
vened in  special  session.  Held,  that  this  objection  is  not  well  taken.  The  procla-t 
mation  of  the  governor  convening  the  legislature  in  special  session  announced  the 
purpose,  among  others,  *'to  reduce  the  taxes,  both  ad  valorem  and  occupation,  so  far 
as  may  be  found  consistent  with  the  support  of  an  efficient  state  govern  men  t."  Th  e- 
purpose  BO  announced  embraced  the  whole  subject  of  taxation,  and  authorized  any 
and  all  such  l^islation  upon  that  subject  as  was  deemed  necessary  by  the  legisla- 
ture.   See  the  opinion  in  extenao  on  the  question. 

Appeal  from  district  court,  Bexar  county. 

I  Reported  by  Kcbbib.  Jackson  &  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peals. 
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The  opinion  disclosefi  the  nature  of  the  case.  A  fine  of  $750  tvas  the  pen- 
alty imposed. 

W,  W,  Walling  and  Brenneman  d  Bergairam^  for  the  appellant,  traversing 
the  doctrines  announced  in  the  opinion. 

Aast.  Aity.  Gen.  Burts,  for  the  State. 

WiLLsoN,  J.  It  is  charged  in  the  indictment  that  the  defendant  pursued 
and  followed  the  occupation  and  business  of  selling,  and  offering  for  sale, 
the  Illustrated  Police  News  and  the  Police  Gazette,  without  first  paying  the 
tax  upon  such'occupation,  etc.  Defendant  excepted  to  the  sufficiency  of  the 
indictment,  because  it  did  not  allege  that  the  papers  sold  or  offered  for  sale 
were  illustrated  papers.  This  exception  was  properly  overruled.  The  Illus- 
trated Police  News  and  the  Police  Gazette  are  papers  which  are  specifically 
named  in  the  statute,  and  it  was  not,  therefore,  necessary  to  further  describe 
them  in  the  indictment.  If  the  prosecution  had  been  for  selling,  or  offering 
to  sell,a  publication  not  specifically  named  in  the  statute,  but  of  like  character 
with  those  so  named,  then  it  would  have  been  essential  to  allege  in  the 
indictment  the  character  of  such  publication,  and  that  it  was  illustrated. 
Article  4665,  Gen.  Laws  Seventeenth  Leg.  Sp.  Sess.  18. 

It  is  contended  by  counsel  for  defendant  that  the  section  of  the  article  of 
May  4,  1882,  which  levies  an  occupation  tax  upon  persons  who  engage  in  the 
sale  of  the  Illustrated  Police  News  and  the  Police  Gazette,  etc.,  (Gen.  Laws 
Seventeenth  Leg,  Sp.  Sess.  18,  art.  4665,)  is  unconstitutional,  because  it  was 
enacted  at  a  special  session  of  the  legislature,  without  authority,  in  that  the 
governor  did  not,  in  his  proclamation  convening  said  legislature,  nor  by  any 
other  means,  designate  or  present  to  said  legislature,  as  a  subject  for  legis- 
lation, the  tax  in  question;  and  that,  therefore,  the  law  levying  the  said  tax 
is  without  authority,  and  was  enacted  in  violation  of  section  40,  art.  3,  of 
the  constitution,  which  reads  as  follows:  "When  the  legislature  shall  be  con- 
vened in  special  session,  there  shall  be  no  legislation  upon  subjects  other  than 
those  designated  in  the  proclamation  of  the  governor  calling  such  session,  or 
presented  to  them  by  the  governor. " 

This  court  is  asked  to  declare  that  the  legislature,  in  enacting  the  law  in 
question,  acted  without  authority,  in  violation  of  the  mandatory  provision  of 
the  constitution  above  quoted.  It  is  a  question  well  worthy  of  serious  con- 
sideration whether  a  court  in  this  state  can  go  behind  a  statute  which  is  valid 
upon  its  face,  and  inquire  into  the  particular  authority  by  virtue  of  which  it 
was  enacted.  Uaener  v.  State,  8  Tex.  App.  177;  Central  R,  Co,  v.  Heame, 
32  Tex.  546;  Blessing  v.  Galveston,  42  Tex.  641.  We  will  not  now  determine 
this  question,  as  it  is  not  necessary  to  the  final  disposition  of  the  case  that  we 
should  do  so. 

We  will  concede,  for  argument  sake  only,  that  it  is  within  the  power  of 
this  court,  and  its  duty  likewise,  to  examine  into  and  determine  the  authority 
of  the  legislature  to  enact  the  law.  Looking,  then,  to  the  proclamation  of  the 
governor  convening  the  legislature,  we  are  clearly  of  the  opinion  that  it  con- 
fers such  authority.  One  of  the  purposes  of  convening  the  legislature  in  spe- 
cial session  is  stated  in  said  proclamation  to  be  "to  reduce  the  taxes,  t>oth  ad 
valorem  and  occupation,  so  far  as  it  may  be  found  consistent  with  the  support 
of  an  efiicient  state  government."  This,  it  seems  to  us,  embraces  the  whole 
subject  of  taxation,  and  authorizes  any  and  all  such  legislation  upon  that 
subject  iis  may  be  deemed  necessary  by  the  legislature.  To  so  legislate  as  to 
reduce  the  taoses,  and  at  the  same  time  provide  for  th£  support  of  an  efficient 
state  government,  in  our  opinion,  includes  the  power  to  levy  taxes  upon  prop- 
erty and  occupations  not  taxed  before.  It  might  be  wholly  impracticable  to 
accomplish  a  reduction  of  taxes,  and  at  the  same  time  maintain  the  state 
government,  without  the  exercise  of  such  power.  All  the  governor  could 
properly  do  was  done.    He  called  the  attention  of  the  legislature  to  the  sub- 
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Ject  upon  which,  in  his  opinion,  legislation  was  desired.  That  subject  was 
taxtion.  It  was  not  necessary,  nor  would  it  have  been  proper,  for  him,  in 
his  proclamation,  to  have  suggested  in  detail  the  legislation  desired.  It  was 
for  the  legislature  to  determine  what  the  legislation  should  be.  Legislative 
power,  except  when  the  constitution  has  imposed  limits  upon  it,  is  practically 
absolute;  and,  when  limitations  upon  it  are  imposed,  they  are  to  be  strictly 
construed,  and  are  not  to  be  given  effect  as  against  the  general  power  of  the  leg- 
islature, unless  such  limitations  clearly  inhibit  the  act  in  question.  Ck>oley, 
Const.  Lim.  204. 

It  was  said  in  Railway  Co.  v.  RihUU  66  Pa.  St.  164:  '*If  the  act  itself  is 
within  the  scope  of  legislative  authority,  it  must  stand,  and  we  are  bound  to 
make  it  stand,  if  it  will,  upon  any  indictment.  *  *  *  Nothing  but  a 
clear  violation  of  the  constitution,  a  clear  usurpation  of  power  prohibited, 
will  justify  the  judicial  department  in  pronouncing  an  act  of  the  legislative 
department  unconstitutional  and  void."    See,  also,  Cooley,  Const.  Lim.  223. 

We  think  a  fair,  reasonable,  i^nd  correct  construction  of  the  proclamation 
authorized  the  legislation  in  question.  Both  the  legislature  and  the  governor 
must  have  so  construed  the  proclamation,  or  the  law  would  not  have  been 
enacted  or  approved. 

We  have  found  no  error  in  the  conviction,  and  the  judgment  is  affirmed. 


Fierce  «.  State.* 

{Qmrt  of  Appealt  of  Terns.    June  25,  1886.) 

MUBDEB— iHDicrMBirr. 

Indictment  to  charge  the  offense  of  murder  must  charge,  not  merely  that  the  ac- 
cused murdered,  but  that  he  killed^  the  deceased. 

Appeal  from  district  court,  Freestone  county. 

The  indictment  sought  to  charge  the  appellant  and  one  John  Shields  jointly 
with  the  murder  of  Wade  W.  Patterson,  on  the  fourth  day  of  January,  1867. 
The  appellant,  being  alone  upon  trial,  was  found  guilty  of  murder  in  the  first 
degree,  and  his  punishment  was  assessed  at  a  life-term  in  the  penitentiary. 

No  appearance  for  the  appellant.    Asst.  Atty.  Gen,  Burts,  for  the  State. 

H^rt,  J.  This  appeal  is  from  a  conviction  of  murder  in  the  first  degree. 
The  indictment  charges  that  "Dave  Pierce  did,  with  malice  aforethought, 
murder  Wade  Patterson,  by  shooting  him,  the  said  Patterson,  with  a  gun.*' 
This  court,  in  the  case  of  Stiickland  v.  State,  19  Tex.  App.  518,  held  a  simi- 
lar indictment  fatally  defective,  because  it  did  not  directly  charge  that  the  ac- 
cused killed  the  deceased.  That  decision  is  conclusive  of  this  case.  Because 
the  indictment  is  insufficient  to  support  a  conviction  for  murder,  the  judg- 
ment is  reversed,  and  the  prosecution  is  dismissed. 


Jackson  v.  State.* 

(Cbvrt  of  AppeaU  of  Texaa,    November  27,  1886.) 

1.  Gbikihal  PBAcncB— Ohabob  ov  thb  Coubt. 

Article  677  of  the  Code  of  Criminal  Procedure  requires  the  trial  court  distinctly 
to  set  forth  in  the  charge  to  the  jury  the  law  applicable  to  the  case  as  made  by  the 
evidence. 

2.  Sams— Bbvbbsal  roB  Ebbob. 

Error  in  a  charge  of  the  court,  if  promptly^  excepted  to,  and  saved  by  proper  bill, 
requires  of  this  court  the  reversal  of  a  conviction,  without  inquiry  as  to  the  efifect 
such  error  may  have  had  upon  the  trial.    Code  Crim.  Proc.  art.  085. 

1  Reported  by  Kessrs.  Jackson  &  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peals. 
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8.  Savr— New  Tbtal— Ezocpnoivs. 

If  no  exception  was  reserved  to  the  error  when  it  was  oonimltted,  the  next  place 
when  it  can  be  availed  of  is  on  the  motion  for  new  trial,  wherein  it  is  provided  by 
statute,  (Code  Grim.  Proc.  art.  777,)  as  a  sufficient  ground  for  new  trial,  that  'Uhe 
court  has  misdirected  the  Jury  as  to  the  law,  or  has  committed  any  other  material 
error  calculated  to  injure  the  rights  of  the  defendant." 

4.  Samb—Pbacticx  oh  Appeal. 

The  rule  governing  this  court,  in  cases  wherein  an  erroneous  charge  is  neither  ex- 
cepted to  nor  assigned  as  a  ground  for  new  trial  in  the  court  below,  is  as  follows: 
*'  If  there  is  a  mat^ial  misdirection  of  the  law  as  applicable  to  the  case,  or  a  failure 
to  give  in  charge  to  the  jury  the  law  which  was  required  by  the  evidence  in  the  case, 
and  such  error  or  omission  was  calculated,  uuder  all  the  circumstances  of  the  case, 
to  prejudice  the  rights  of  the  accused,  this  ooort  should,  for  either  cause,  reverse  the 
Judgment." 

ft.  Incebt— QannoN  fob  Jubt. 

See  the  opinion  in  extenso,  and  the  statement  of  the  case,  for  evidence  adduced 
upon  atrial  for  incest  held  to  demand  of  the  trial  court  a  charge  to  the  effect  that 
the  jury  were  the  exclusive  judges  of  the  facts  proved,  and  of  the  weight  to  be  given 
to  the  testimony;  and  note  the  circumstances  under  which  the  omission  of  the  said 
charge  becomes  fatal,  although  not  excepted  to,  nor  made  a  ground  in  the  motion 
for  new  trial. 

Appeal  from  district  court,  Washin^n  county. 

This  was  a  conviction  for  incest,  the  Indictment  alleging  the  criminal  act 
to  have  been  committed  with  the  step-daughter.  Five  years  in  the  peniten- 
tiary was  the  penalty  assessed. 

The  substance  of  the  testimony  of  Ada  Bland  was  that  she  was  the  step- 
daughter of  the  defendant  by  his  marriage  with  her  mother.  On  their  way 
home  from  a  neighbor's  house,  on  the  day  alleged  in  the  indictment,  the  wit- 
ness and  the  defendant  being  alone,  the  defendant  made  an  indecent  proposal 
to  witness,  which  the  witness  rejected.  Thereupon  defendant  threatened  to 
kill  witness  if  she  did  not  yield,  threw  her  down,  and  accomplished  his  purpose, 
notwitlistanding  the  protest  of  the  witness.  The  scene  of  the  rape,  for  such 
the  witness  pronounced  it  to  be,  was  but  50  yards  from  the  public  road,  and 
in  full  view  of  the  house  of  the  neighbor  they  had  recently  left.  Witness  made 
no  outcry,  nor  did  she  report  the  outrage  upon  her  until  after  the  defendant  had 
made  several  attempts,  at  different  times  to  repeat  it,  and  threatened  to  turn 
witness  and  her  mother  out  of  his  house.  In  the  course  of  time  a  child  was 
bom  to  the  witness  as  a  result  of  this  enforced  carnal  act.  That  chil<^wa8 
the  child  of  the  defendant,  the  only  male  with  whom  she  had  ever  bad  carnal 
intercourse.  Witness  was  a  negress,  and  the  defendant  a  negro.  Defendant 
was  much  blacker  than  the  witness,  and  the  witness'  child  was  of  much 
lighter  color  than  witness.  Several  witnesses  testified  that  Ada  Bland's 
reputation  for  chastity  was  very  bad.  The  evidence  disclosed  that  Ada's 
child  was  perfectly  formed  and  healthy  at  birth,  and  Ada  fixed  her  period  of 
gestation  at  about  seven  months. 

Harvin  ^  Ke^er^  for  the  appellant,  assailed  the  sufficiency  of  the  evidence 
to  support  the  conviction,  and  maintained  the  propositions  of  law  announced 
by  the  court.    Asst,  Atty.  Qen.  Barta,  for  the  State. 

White,  F.  J.  Appellant  appeals  from  a  conviction  for  incest,  the  alleged 
crime  being  charged  to  have  been  committed  with  his  step-daughter.  She  was 
the  main,  and  in  fact  the  only,  witness  who  testified  to  the  facts  pertaining 
to  the  commission  of  the  imputed  crime.  We  will  not  say  that  her  testimony 
is  improbable  or  untrue,  but  it  certainly  has  failed  to  impress  us  with  such 
cogency  as  to  its  truth  tiiat  we  can  confidently  rely  upon  it  with  unhesitating 
belief.  Without  recapitulating  the  facts  deposed  to,  the  salient  features,  ir 
substance,  are  that  the  carnal  act  was  committed  by  force,  and  without  he;* 
eonsent,  within  about  50  yaixls  of  a  public  road,  from  a  hundred  to  a  hundred 
and  fifty  yards  from  a  house  upon  a  hill  from  which  the  parties  could  be  seen; 
that  there  was  no  outcry  or  alarm  made  by  the  prosecutrix;  she  did  not  tell 
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her  mother  or  anybody  else  about  it.  She  never  had  carnal  intercourse  with 
the  defendant  but  the  one  time,  and  no  one  else  except  defendant  had  ever  had 
carnal  connection  with  her;  that  the  act  was  committed  on  the  tenth  of  No- 
vember; that  her  child  was  born  on  the  twenty-ninth  day  of  the  following  June, 
seven  months  and  nineteen  days  after;  was  weil-fonned,  mature  and  healthy; 
that  the  defendant  is  almost  black,  the  prosecutrix  brown,  and  the  child  a 
yellow  baby,  of  lighter  color  than  the  mother.  In  addition  to  this  testimony, 
the  state  produced  four  witnesses,  who  only  proved  that  the  prosecutrix  was 
the  daughter  of  the  wife  of  defendant,  and  that  he  and  the  mother  had  been 
legally  married.  One  witness  for  the  defense  testified  that  he  knew  the  rep- 
utation of  the  prosecutrix  for  chastity  in  the  community  in  which  she  lived, 
and  that  it  was  bad.  There  was  no  other  evidence  adduced  on  the  one  band 
or  the  other. 

Now,  upon  this  state  of  facts,  what  was  the  plain,  clear,  and  unmistakeable 
duty  of  the  court,  under  the  statute  which  requires  that  in  his  charge  to  the 
jury  he  shall  distinctly  set  forth  the  law  applicable  to  the  case?  Code  Grim. 
Proc.  art.  677.  Most  clearly  it  was  that,  after  instructing  them  as  to  the  law 
of  the  pai-ticular  crime,  he  should  have  told  them,  in  view  of  the  peculiar  fea- 
tures of  the  case  we  have  enumerated,  and  which  thus  stand  out  in  such  bold 
relief,  either  that  they  were  the  exclusive  judges  of  the  facts,  (Code  Crim.  Proc. 
art.  676;)  or,  better  and  more  pertinent  stUl,  that  they  were  "the  exclusive 
judges  of  the  facts  proved,  and  of  the  weight  to  be  given  to  the  testimony,'* 
(Code  Crim.  Proc.  art.  678.)  If  ever  there  was  a  case  calling  loudly  for  an 
instruction  in  conformity  with  these  statutory  declarations,  in  our  opinion 
the  case  here  presented  is  one.  We  search  the  charge  in  vain  for  any  such 
instruction;  and  we  pause  here  to  remark  that,  in  all  our  varied  experience 
with  criminal  trials,  we  cannot  recall  a  single  instance  in  which  some  such 
instruction  was  not  given  the  jury,  though  in  many  cases,  perhaps,  it  was 
really  unnecessary  to  do  so,  there  not  being  the  slightest  suspicion  as  to  the 
credibility  of  the  witnesses,  or  weight  of  the  testimony. 

But  in  this  instance  the  charge  was  not  excepted  to  as  given,  nor  was  this 
singular  omission  called  to  the  attention  of  the  court  either  by  special  instruc- 
tion or  in  the  motion  for  a  new  trial.  In  such  condition  of  the  record,  what 
is  the  rule  to  govern  the  action  of  this  court?  Error  in  a  charge,  if  promptly 
excepted  to,  and  a  bill  of  exceptions  saved  thereto,  will  necessitate  a  reversal 
of  the  judgment  for  the  error,  without  inquiry  as  to  the  effect  such  error  may 
have  had  upon  the  result  of  the  trial.  Code  Crim.  Proc.  art.  685;  21  Tex. 
App.  436,  and  authorities  cited.  When  no  exception  has  been  reserved  at 
the  time,  then  the  next  place,  when  the  error  can  be  availed  of,  is  on  the  mo- 
tion for  new  trial,  wherein  it  is  provided  by  statute  as  a  sufficient  ground 
that  "the  court  has  misdirected  the  jury  as  to  the  law,  or  has  committed  any 
other  material  error  calculated  to  injure  the  rights  of  the  defendant."  Code 
Crim.  Proc.  art.  777.  When  the  matter  is  not  called  to  the  attention  of  the 
court  in  either  of  the  modes  mentioned,  then  the  true  rule  is  as  stated  in 
Elam  V.  State,  16  Tex.  App.  34,  to  the  effect  that,  "if  there  is  a  material 
misdirection  of  the  law  as  applicable  to  the  case,  or  a  failure  to  give  in  charge 
to  the  jury  the  law  which  was  required  by  the  evidence  in  the  case,  and  such 
error  or  omission  was  calculated,  under  all  the  circumstances  of  the  case,  to 
prejudice  the  rights  of  the  defendant,  this  court  should,  for  either  cause,  re- 
verse the  judgment;  citing  Bishop  v.  State,  43  Tex.  390;  Zetois  v.  State,  18 
Tex.  App.  401. 

Now,  in  the  case  under  consideration,  without  being  told  that  they  were 
the  exclusive  judges  of  the  weight  of  the  testimony,  and  the  credibility  of  the 
witnesses,  we  can  well  imagine  that  the  jury  might  have  felt  bound  by  the 
evidence,  no  matter  how  much  soever  they  might  have  doubted  or  disbelieved 
the  witnesses.  Under  the  peculiar  attitude  of  this  case,  we  believe  the  court 
committed  a  fatal  error  in  omitting  to  instruct  the  jury  as  to  their  preroga- 
v.Ss.w.no.2 — 8  r.       .u  %    ti^nin- 
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tive  in  passing  upon  the  weight  of  the  evidence  and  credibility  of  the  wit- 
nesses, and  that  appellant,  in  all  probability,  has  been  seriously  prejudiced 
thereby;  and  for  this  error  the  judgment  is  reversed,  and  the  cause  is  re- 
manded. 


Ex  parte  Kennedy. 
(QmH  of  Appeals  of  Texas,    Febrtiary  9,  1887.) 

1.  COKSTITCTIONAL  LaW — POLICB  PoWEE — LoCAL  OPTION. 

The  local  option  law  being  within  the  scope  of  the  police  power  of  the  state,  it 
does  not  "take,  damage,  or  destroy"  private  property  for  public  use,  within  the 
meaning  of  section  1  of  the  Texas  bill  of  rights.* 

2.  Elbctions— Notice— IwooNsisTEiJT  Statutes. 

Where  one  article  of  the  statute  makes  it  the  duty  of  the  proper  authority  to  or- 
der an  election  not  less  than  15  nor  more  than  30  days  after  an  order  therefor,  and 
another  statute  requires  the  notice  of  the  election  to  be  posted  at  least  20  days  be- 
fore the  election,  the  latter  prevails. 
8.  Same— Prerequisites  to  be  Strictly  Complied  with. 

Unless  every  prerequisite  of  the  law  relating  to  the  election,  its  mode  and  man- 
ner of  determining  the  will  of  the  people,  be  strictly  complied  with,  the  election  is 
void. 

Appeal  from  Hunt  county. 

E.  W.  Terhune,  for  relator.    James  ff.  Butts,  Atty.  Gren.,  for  the  State. 

White,  P.  J.  In  Ex  parte  Lynn,  19  Tex.  App.  293,  while  it  was  admit- 
ted that  strong  reasoning  might  be  adduced  in  favor  of  the  proposition  that 
the  local  option  law  was  unconstitutional,  yet  it  was  said  '* there  is  a  strong 
and  almost  uniform  array  of  authorities  which  unequivocally  declare  that 
laws  such  as  our  local-option  law  are  within  the  scope  of  the  police  powers  of 
a  state,  and  do  not  take,  damage,  or  destroy  private  property  for  public  use, 
within  the  meaning  of  that  provision  of  the  organic  law,  (section  1,  Bill  of 
Rights,)  and  do  not  infringe  upon  any  other  provision  of  constitutional  law." 

It  is  insisted  that  the  lo^  option  law  is  inoperative  on  account  of  irrecon- 
cilable inconsistency  in  two  of  its  provisions,  to- wit:  Article  3229,  Bev.  St., 
makes  it  the  duty  of  the  court  to  order  the  election  to  take  place  not  less  than 
15  nor  more  than  80  days  after  the  order,  while  article  3230  requires  the  clerk 
to  post  a  copy  of  this  order  at  least  20  days  before  the  election.  We  appre- 
hend that  the  last  article  will  control  the  apparent  inconsistency,  and  that  no 
election  would  be  attempted  to  be  held  unless  the  order  had  been  posted  20 
days  beforehand. 

Again,  it  is  insisted  that  there  is  no  penalty  prescribed  for  a  violation  of 
local  option  which  can  be  enforced.  It  is  true  our  Code  denounces  the  pen- 
alty against  any  person  selling  intoxicating  liquors  after  the  voters  have  de- 
termined that  ^the  sale  or  exchange"  shall  be  prohibited,  (P.  G.  art.  378;)  and 
it  is  also  true  that  an  election  can  only  be  held  to  prohibit  a  "sale,"  (liev.  St. 
art.  3.227;)  and  that  if  the  election  were  ordered  to  prohibit  "the  sale  and  ex- 
change," or  "the  exchange,"  it  would  be  void,  {Steele's  Case,  19  Tex.  App. 
428;)  yet  when  a  penal  law  prohibits  two  or  more  acts,  {e,  g„  a  sale  and  an 
exchange,)  the  one  valid  and  constitutional,  and  the  other  not,  it  may  and 
will  be  held  valid  and  constitutional,  and  can  and  will  be  enforced  as  to  that 
portion  which  is  valid  and  constitutional,  {Holley  v.  8tate,  14  Tex.  App.  506.) 

It  is  also  claimed  that  the  election  was  invalid  because  of  the  five  notices 
required  by  law  to  be  posted  two  were  posted  in  one  precinct  of  the  county, 
and  one  of  those  at  a  gin,  which  was  not  a  public  place.  It  would  unques- 
tionably be  a  better  practice,  where  the  election  is  for  an  entire  county,  to  have 
the  posting  of  the  notices  distributed  in  different  precincts,  and  in  a  manner 
so  as  to  afford  the  greatest  publicity  possible;  but  there  is  no  statute  regu- 


^See  note  at  end  of  case. 
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lating  the  matter.  All  that  is  required  is  that  '*the  clerk  shall  post,  or  cause 
to  be  posted,  at  least  five  copies  of  said  order  at  different  public  places  in  eacli 
-county. "  Rev.  St.  art.  3230.  So  the  places  are  public  and  different  is  all  that 
is  necessary.  In  this  case  the  gin  objected  to  is  shown  to  have  been  a  public 
place. 

A  most  serious  objection  is  urged  to,  the  validity  of  the  election  from  the 
fact  that  no  election  whatever  was  held,  nor  was  an  opportunity  afforded  the 
-electors  to  vote,  in  one  precinct  of  the  county  at  said  election.  There  were 
24  election  districts  in  Hunt  county.  One  of  these  precincts  (No.  6)  was 
•called  Durham's.  It  was  18  miles  from  town,  and  at  the  November  general 
election,  1886,  a  little  over  a  month  prior  to  the  local  option  election,  there 
were  129  votes  cast  for  that  precinct  at  said  box.  Preparatory  to  the  local 
option  election  it  is  shown  by  the  statement  of  facts  that  no  notice  of  the  elec- 
tion of  any  kind  was  posted  in  justice's  precinct  No.  6,  the  one  in  which  Dur- 
ham's voting  place  is  situated,  and  no  writ  of  election  or  copies  of  form  of 
returns,  or  any  authority  to  hold  the  election,  of  any  kind,  was  ever  delivered 
to  the  presiding  officer  of  said  voting  place;  and  no  such  writ  oi  authority  or 
forms  were  delivered  to  any  voter  residing  nearest  said  election  precinct  or 
voting  place.  Now  it  is  expressly  provided  by  the  local-option  law  that  the 
-commissionei-s'  court  of  the  county  "shall  appoint  and  qualify  the  proper 
officers,  in  accordance  with  the  election  law,"  and  that  "the  officers  holding 
said  election  shall  in  all  respects  not  herein  specified  confoim  to  the  existing 
jaws  regulating  elections."  Kev. St.  arts.  3230,  3232.  Such  election  mtist  be 
held  In  conformity  with  the  general  election  laws,  except  where  it  is  otherwise 
provided  in  the  local  option  laws. 

Undter  the  general  election  laws  it  is  provided  that  "the  county  judge  or 
<K>unty  commissioners  ordering  an  election  shall  issue  writs  of  election, 
wherein  shall  be  particularly  stated  the  question  to  be  voted  upon,  and  the  day 
of  election;  and  a  copy  of  the  form  of  election  returns  furnished  by  the  secre- 
tary of  state  shall  accompany  each  writ."    Rev.  St.  art.  1681. 

"Art.  1682.  The  writs  of  election,  and  copies  of  the  forms  of  returns,  as 
provided  for  in  the  preceding  article,  shall  be  delivered  to  the  sheriff,  who 
lihall,  previous  to  the  day  of  the  election,  deliver  the  same  to  the  presiding 
officer  of  each  election  precinct  in  which  the  election  is  ordered  to  be  held; 
and,  in  case  there  be  no  presiding  officer  in  any  such  election  precinct,  the 
writ  and  form  shall  be  delivered  to  the  qualified  voter  of  such  election  pre- 
cinct who  resides  at  or  nearest  to  the  voting  place  in  such  precinct." 

No  writ  for  the  election  was  ever  delivered  by  the  sheriff  in  accordance 
with  this  provision  of  the  law,  and,  as  stated  above,  no  election  was  held  at 
said  voting  place  in  precinct  No.  6,  on  December  11,  1886,  when  local  option 
was  voted  upon  in  Hunt  county.  The  returns  of  the  election  showed  that 
local  option  was  carried  in  the  other  precincts  of  the  county  by  a  majority  of 
112  votes. 

As  stated,  at  the  previous  November  election,  Durham's  box,  or  precinct 
No.  6,  cast  129  votes.  Had  there  been  an  election  held  on  local  option  at 
that  box,  and  all  these  votes  had  been  cast  against  prohibition,  then  local  op- 
tion would  have  been  defeated  in  the  county.    Now,  what  is  the  law? 

Mr.  Cooley  says:  "Where  time  and  place  for  an  election  are  fixed  or  pre- 
scribed by  law,  every  voter  must  take  notice  of  the  law,  and  deposit  his  ballot 
dt  the  time  and  place  appointed,  notwithstanding  the  officer  whose  duty  it  is 
to  give  notice  of  the  election  has  failed  in  that  duty.  But  this  would  not  be 
the  case  if  either  the  time  or  place  were  not  fixed  by  law,  so  that  notice  be- 
oomes  essential  for  that  purpose."     Cooley,  Const.  Lim.  (4th  Ed.)  759. 

In  his  work  on  Elections,  McCrary  says:  "It  is  doubtless  perfectly  true 
that  where  the  election  has  been  held  at  the  proper  time  and  the  proper  place, 
and  the  electors  have  had  notice  and  participated  in  it,  the  want  of  such 
notice  as  the  law  provides  wiU  not  render  it  void.    But  if  it  appear  that  due 
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notice  has  not  been  given,  and  that  a  portion  of  the  electors  have  been  thereby 
deprived  of  the  right  to  vote,  and  particulariy  if  the  number  thus  deprived  is 
sufficient  to  have  changed  the  result  if  they  had  voted  on  one  side  or  the 
other^  in  such  cases  the  election  is  clearly  void."    Section  117. 

In  McKune  v.  Welter ^  11  Cal.  49,  it  is  held  that  an  important  distinction  i» 
to  be  observed  between  general  and  special  elections.  The  time,  place,  and 
manner  of  holding  the  former  being  fixed  by  law,  the  electors  may,  and,  in- 
deed, must,  take  notice  of  them;  but  this  is  not  the  case  with  special  elections, 
in  which  all  the  prerequisites  of  the  law  must  be  complied  with.  McCrary^ 
Elect.  §  120.  See,  also.  Stats  v.  Toung,  4  lowa^  561;  Barry  v.  Lattck,  5  Cold. 
688;  Secord  v.  Foutch,  44  Mich.  89,  6  N.  W.  Rep.  110. 

Mr.  Gooley  says:  "  That  one  entitled  to  vote  shall  not  be  deprived  of  the  priv- 
ilege by  the  action  of  the  authorities,  is  a  fundamental  principle;  and,  although 
the  failure  of  one  election  precinct  to  hold  an  election,  or  to  make  a  return  of 
the  votes  cast,  might  not  render  the  whole  election  a  nullity,  where  the  elect- 
ors of  that  precinct  were  at  liberty  to  vote  had  they  so  chosen,  or  where,  hav- 
ing voted,  but  failed  to  make  return,  it  is  not  made  to  appear  that  the  votes 
not  returned  would  have  changed  the  result,  yet  if  any  action  was  required  of 
the  public  authorities  preliminary  to  the  election,  and  that  which  was  taken 
was  not  such  as  to  give  all  the  electors  the  opportunity  to  participate,  and  no 
mode  was  open  to  tlie  electors  by  which  the  officers  might  be  compelled  to  act, 
it  would  seem  that  such  neglect,  constituting  as  it  would  the  disfranchise- 
ment of  the  excluded  electors,  pro  hoc  vice,  must,  on  general  principles,  ren- 
der the  whole  election  nugatory;  for  that  cannot  be  called  an  election  or  the 
expression  of  the  popular  sentiment  where  a»part  only  of  the  electors  have 
been  allowed  to  be  heard,  and  the  others,  without  being  guilty  of  frand  or 
negligence,  have  been  excluded."    Cooley,  Const.  Lim.  (4th  Ed.)  776,  777. 

It  will  thus  be  seen  that  though  the  five  notices  required  by  the  local  option 
law  may  be  held  sufficient  as  notice  of  said  election,  yet  the  failure  to  do  any- 
thing else,  or  to  comply  with  any  other  requisite  of  the  law,  that  may  be  es- 
sential in  furtherance  of  such  election  according  to  the  laws,  will,  if  the  elec- 
tion be  a  special  one,  render  it  nugatory  and  void,  if  thereby  electors  sufficient 
to  have  changed  the  result  were  deprived  of  the  right  to  vote  at  said  election. 
When  a  special  or  local  election  is  to  be  held,  then  all  the  requirements  of  the 
law  must  be  substantially,  at  least,  if  not  literally,  complied  with.  If  officers 
whose  duty  it  is  to  send  out  or  deliver  election  writs  can  decline  and  refuse 
to  do  so  as  to  one  precinct,  they  could  as  well  do  so  as  to  all  but  one,  which 
they  might  know  would  vote  their  own  sentiments,  and  thereby  deprive  an 
honest  majority  of  the  right  to  vote  upon  a  matter  of  gravest  moment  to  their 
interests. 

It  is  unnecessary  to  discuss  other  questions  so  ably  argued  and  briefed  by 
counsel  on  both  sides. 

We  ai-e  of  opinion,  on  the  facts  exhibited  in  this  record,  that  the  election 
for  local  option  in  Hunt  county,  on  the  eleventh  of  December,  1886,  is,  for 
the  reasons  we  have  given  above,  an  absolute  nullity,  wherefore  the  judg- 
ment in  this  case  rendered  by  the  court  below  is  reversed,  and  the  prosecution 
dismissed. 

NOTE. 

Ck>NSTiTunoKAL  Law— Pbohibitobt  Legislation.  A  liquor  license  law,  the  apparent 
scope  of  which  is  not  to  prohibit  the  sale  of  intoxicants,  but  to  regulate  it,  with  a  view 
to  obtaining  a  revenue,  is  not  unconstitutional,  as  abridging  the  right  of  a  citizen  to 
pursue  a  lawful  employment.  In  re  Biciierstaff,  (Cal.)  11  Pac.  Rep.  89S.  A  state  may 
absolutely  prohibit  the  manufacture  and  sale  of  intoxicating  liquors,  Foster  v.  State,  5 
Sup.  Ct.  Hep.  97,  3  Pao.  Rep.  534 ;  State  v.  Bradley,  26  Fed.  Rep.  289 ;  or  of  any  other 
article,  Powell  v.  Com.,  (Pa.)  7  Atl.  Hep.  913;  In  re  Brosnahan,  tS  Fed.  Rep.  62;  People 
V.  Cipperljr,  (N.  Y.)  4  N.  E.  Rep.  107;  Butler  v.  Chambers,  (Minn.)  30  N.  W.  Rep.  808. 

Such  legislation  is  not  in  conflict  with  the  provisions  of  the  fourteenth  amendment 
to  the  federal  constitution.  State  v.  Bradley,  26  Fed.  Rep.  289 ;  In  re  Brosnahan,  18  Fed. 
Rep.  62;  Butler  v.  Chambers,  (Minn.)  30  N.  W.  Rep.  308;  nor  is  it  a  denial  to  any  per- 
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son  of  the  equal  protection  of  the  laws,  State  v.  Bradley,  26  Fed.  Rep.  289 ;  nor  a  de- 
privation of  property  without  due  process  of  law,  Tanner  v.  Village  of  Alliance,  29  Fed. 
Kep.  198;  State  v.  Bradley,  26  Fed.  Rep.  289 ;  Weiler  v.  Calhoun.  25  Fed.  Rep.  865;  Ii^ 
re  Brosnahan.  18  Fed.  Rep.  62 ;  People  v.  Cipperly.  (N.  Y.)  4  N.  E.  Rep.  107. 

It  is  police  regulation,  Tanner  v.  Village  of  Alliance,  29  Fed.  Rep.  196;  People  y. 
Cipperly,  (N.  Y.)  4  N.  E.  Rep.  107 ;  Butler  v.  Chambers,  (Minn.)  30  N.  W.  Rep.  308 ;  as 
is  also  a  provision  requiring  every  licensed  vendor  to  remove  all  obstructions  from  his 
window,  to  a  clear  view  of  the  interior  Arom  the  outside,  on  Snnday,  etc.,  State  v.  Doyle, 
(R.  I.)  4  Atl.  Rep.  764;  and  one  for  the  confiscation  of  intoxicating  liquors  kept  and 
intended  for  unlawful  use,  State  v.  Four  Jugs,  etc.,  (Vt.)  2  Atl.  Rep.  586. 

An  ordinance  to  prohibit  ale,  beer,  and  porter  houses,  and  other  places  where  intox- 
icating liquors  are  sold  at  retail,  is  not  unconstitutional,  as  depriving  any  person  of  his 
property.  It  does  not  deprive  any  one  who  has  previously  engaged  in  such  business 
of  his  property.  He  mav  sell  his  stock  in  trade  m  any  way  he  can,  except  in  such  a 
way  as  will  make  him  a  keeper  of  such  a  place.  Tanner  v.  Village  of  Alliance,  29  Fed. 
Hep.  196.  But  it  has  been  held  that,  in  so  far  as  the  Kansas  constitutional  amendment, 
prohibiting  the  manufacture  of  beer  except  for  medicinal,  scientific,  and  mechanical 
purposes,  and  the  statutes  passed  in  pursuance  thereof,  deprive  parties  of  the  use  of 
their  property,  acquired  previous  to  the  adoption  of  the  amendment,  without  compen- 
aation,  they  cleprive  them  of  their  property  without  due  process  of  law,  within  the 
meaning  of  the  fourteenth  amendment  to  the  constitution  oi  the  United  States,  and  are 
void.  State  v.  Walrufi",  26  Fed,  Rep.  178;  and  that  a  petition  for  the  removal  of  a  pro- 
ceeding for  an  injunction  under  the  Iowa  prohibition  law,  which  sets  forth  facts  show- 
ing that  the  defendant  in  such  propeeding  had  vested  property  rights  at  the  time  the 
law  went  into  efifect  which  the  injunction  would  operate  to  destroy,  raises  a  question 
under  the  fourteenth  amendment  to  the  constitution  of  the  United  States,  depriving  a 
person  of  property  without  due  process  of  law,  giving  the  United  States  circuit  court 
jurisdiction,  S^essinger  v.  Hinkhouse,  27  Fed.  Rep.  883;  Mahin  v.  Pfeifier,  27  Fed.  Rep. 
£92. 

An  act  providing  that  whenever  any  person  is  seen  to  drink  in  such  house  or  shop, 
outhouse,  yard,  or  garden,  belonging  thereto,  any  spirituous  liquors  or  wines  forbidden 
to  be  drank  therein,  it  shall  be  prima  facie  evidence  that  such  spirituous  liquors  or 
wines  were  sold  by  the  occupant  of  such  premises,  or  his  agent,  with  the  intent  that 
the  same  should  be  drank  therein,  and  that  on  any  trial  for  such  offense  such  occupant 
or  agent  may  be  allowed  to  testify  respecting  such  sale,  is  a  constitutional  exercise  of 
the  general  power  of  the  legislature  to  prescribe  rules  of  evidence  and  method  of  proof. 
City  of  Auburn  v.  Merchant,  (N.  Y.)  8  N.  E.  Rep.  484. 

The  section  of  the  Kansas  prohibitory  law  which  provides  that  the  judgment  for  fine 
and  costs  for  the  violation  of  that  law  shall  be  a  lieu  upon  the  premises  where  the  in- 
toxicating liquors  were  sold  is  not  unconstitutional,  as  working  a  forfeiture,  as  the  fine 
and  costs  are  imposed,  not  upon  the  owner  of  the  premises,  but  upon  the  person  who 
violates  the  law,  and  the  owner  is  simply  a  surety  for  their  payment.  State  v.  Snyder, 
8  Pac.  Rep.  860;  State  v.  Pfefferle,  7  Pac.  Rep.  697;  Hardten  v.  State,  6  Pac.  Rep. 
212. 

A  local-option  law,  providing  that  it  should  go  into  effect  in  any  county  after  the 
people,  by  a  popular  vote,  had  so  decided,  is  within  the  legislative  discretion,  and  is 
not  delegating  the  powers  of  the  legislature  to  the  people  of  the  counties.  Weil  v.  Cal- 
houn, 25  Fed.  Rep.  865. 

Babret  V.  Shelbyvixle  Nat.  Bank  and  others. 

(Supreme  Court  of  Termeasee,    February  17,  1887.) 

Natxohal  Baioc— Collbctikq  Usubious  I NTEEEsi^— Forfeiture — Who  can  Enforce — 
Judgment  Cbedxtob. 

The  right  of  action  against  a  national  bank  for  collecting  usurious  interest,  given 
by  Rev.  St.  U.  8.  g  5198,  to  the  person  paying  it  **or  his  legal  representatives,"  is 
not  available  to  a  judgment  creditor  of  such  person.    Turney,  J.,  dissenting. 

Appeal  from  Bedford  county.    In  chancery. 

Ivie  &  Myera,  for  plaintiff  in  error.     Bearden  &  BateSy  for  defendant. 

Snodorass,  J.  The  complainant  is  a  creditor  of  Barret,  Landis  &  Co., 
-whose  demand  against  them  had  (when  the  amended  bill  was  filed  in  this 
cause,  February  7,  1879)  been  reduced  to  judgment.  The  object  of  the  bill 
and  amended  bill  was  to  subject  interest  taken  by  the  defendant  bank  of  Bar- 
ret, Landis  &  Co.,  upon  the  allegation  that  it  was  usury.  The  Interest  al- 
leged to  have  been  charged  covered  a  period  from  the day  of , 

1876,  to  the day  of ,  1878,  at  the  rate  of  12  per  cent,  per  an- 
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num,  and  amounted  to  several  thousand  dollars.  It  was  also  alleged  that 
Barret,  Landis  &  Co.  were  insolvent,  and  had  made  an  assignment  for  the 
benefit  of  creditors;  assets  assigned  amounting  only  to  $10,000,  and  the  debts- 
to  $1,000,000.  The  claim  of  complainant  is  of  the  right  to  recover,  and  appro- 
priate to  the  satisfaction  of  this  judgment,  double  the  amount  of  interest  taken 
of  the  debtor  by  the  national  bank,  in  violation  of  the  provisions  of  section  30 
of  the  banking  act  of  1864,  under  which  act  the  Shelby ville  National  Bank  or- 
gatiized  and  did  business,  (section  now  included  in  the  Revised  Statutes  of  the 
United  States,  g§  5197,  5198;)  and  also,  under  state  law,  to  recover  the 
amount  of  usury  so  taken  in  violation  of  the  laws  of  Tennessee. 

The  latter  claim  is  not  now  insisted  upon,  as  in  this  state,  since  the  filing 
of  the  bill  in  this  cause,  the  question  has  been  settled  that  no  such  recovery 
can  be  had  in  the  state  courts.  Hamhright  v.  National  Bank,  3  Lea.  40;. 
overruling  Steadman  y.Redfleld,  8  Baxt.  337,  and  following  Farmers^  Nat, 
Bank  v.  Bearing,  91  U.  S.  29-37. 

The  issue  is  therefore  narrowed  to  a  single  question,  the  right  of  a  judgment 
creditor  of  an  insolvent  debtor  to  subject  the  forfeiture  provided  for  in  section 
5198  to  satisfaction  of  his  judgment  and  its  settlement,  and  depends  upon  the 
construction  of  said  section  of  the  Revised  Statutes  of  the  United  States. 
That  section  is  in  the  following  language:  "The  taking,  receiving,  reserving, 
or  changing  a  rate  of  interest  greater  than  is  allowed  by  the  preceding  sec- 
tion, when  knowingly  done,  shall  be  deemed  a  forfeiture  of  the  entire  inter- 
est which  the  note,  bill,  or  other  evidence  of  debt  carries  with  it,  or  which 
has  been  agreed  to  be  paid  thereon.  In  case  the  greater  rate  of  interest  has- 
been  paid,  the  person  by  whom  it  has  been  paid,  or  his  legal  representatives, 
may  recover  back,  in  an  action  in  the  nature  of  an  action  of  debt,  twice  the 
amount  of  interest  thus  paid,  from  the  association  taking  or  receiving  the 
same,  provided  such  action  is  commenced  within  two  years  from  the  time  the- 
usurious  transaction  occurred.  That  suits,  actions,  and  proceedings  against 
any  association  under  this  title  may  be  had  in  any  circuit,  district,  or  terri* 
torial  court  of  the  United  States,  held  within  the  district  where  such  associa- 
tion may  be  established,  or  in  any  state,  county,  or  municipal  court  in  the* 
county  or  city  in  which  said  association  is  located,  having  jurisdiction  in  sim- 
ilar cases. " 

By  the  terms  of  this  section,  the  relief  granted  is  confined  to  the  debtor  or 
his  legal  representatives,  to  be  obtained  by  either  only  in  an  action  in  the 
nature  of  an  action  of  debt,  commenced  within  two  years  from  the  time  the 
usurious  transaction  occurred.  It  does  not,  therefore,  extend  to  the  creditor 
of  the  debtor,  as  he  is  in  no  sense  the  debtor's  legal  representative;  nor  does 
it  give  to  the  creditor  an  action  in  equity  to  subject  the  forfeiture  to  the  sat- 
isfaction of  his  debt.  The  right  not  being  given,  it  cannot  be  supplied  by  in- 
tendment. No  latitude  of  construction  is  permissible  of  a  statute  providing 
a  forfeiture  as  a  penalty  for  its  violation,  and  a  remedy  for  its  recovery.  He 
who  seeks  to  recover  the  amount  forfeited  must  be  the  person  authorized  to* 
sue,  and  must  bring  the  action  provided  for.  No  other  can  have  the  redress, 
nor  can  it  be  obtained  in  any  other  action.  These  are  familiar  principles,  and 
need  no  citation  of  authority  to  sustain  them. 

The  direct  question  as  to  right  of  creditor  to  sue,  involved  in  this  cause, 
has  not  been  before  the  supreme  court  of  the  United  States,  so  far  as  we  are 
atlvised;  but  the  statute  in  question  has  been  often  before  that  court  in 
kindred  aspects,  and  in  each  the  plain  intimations  of  the  court  have  been  that 
it  was  susceptible  only  of  the  construction  which  we  have  given  it. 

The  chancellor  dismissed  this  bill,  and  the  commission  of  referees  report  la 
favor  of  affirmance  of  his  decree.  On  exceptions  opening  the  question  now 
discussed,  this  court,  at  its  last  term,  heard  the  case,  and,  speaking  through 
Judge  Turkey,  disapproved  the  report  of  the  commission,  and  reversed  the 
decree  of  the  chancellor.    The  defendant  bank  petitioned  for  a  rehearingr 
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which  was  granted,  and  a  reargument  ordered  at  this  term.    Disagreeing 
with  our  predecessors,  we  are  of  the  opinion  that  the  decree  and  report  were 
correct.    The  report  is  therefore  approved. 
Decree  afSrmed,  and  the  bill  dismissed,  with  costs. 

TuRNEY,  J.,  {dissenting.)  I  adhere  to  the  opinion  delivered  at  a  former 
term,  and  file  it  as  a  dissent. 

Complainant  claims  to  be  the  creditor  of  Barret,  Landis  &  Co.  to  the  amount 
of  about  SIO.OOO;  that  his  debtors  are  insolvent,  and  have  made  an  assign- 
ment. He  charges  that  the  Shelby  ville  Bank  was  established  under  the  bank- 
ing act  of  the  United  States  of  1864;  that  Barret,  Landis  &  Co.,  between  the 
years  1876  and  1878,  did  a  large  amount  of  business  with  the  defendant  bank; 
that  the  bank  received  from  them  several  thousand  dollars  of  usurious  interest, 
the  rate  being  1  per  cent,  per  month,  in  violation  of  the  fiftieth  section  of  the 
act  of  congress.  He  seeks  to  be  substituted  to  all  the  rights,  claims,  and  for- 
feitures that  Barret,  Landis  &  Co.  have,  under  the  provisions  of  the  act  of  con- 
gress, to  recover  of  the  bank  by  reason  of  the  taking,  etc.,  of  said  usurious  in- 
terest; that,  in. any  event,  he  is  entitled  to  recover  of  the  bank  the  amount  of 
usury  collected  contrary  to  the  laws  of  Tennessee;  an  amended  bill  was  filed 
charging  a  judgment  on  the  debt.  The  prayer  conforms  to  the  allegations  of 
the  bill. 

There  were  motions  to  dismiss  and  demurrers,  which  were  overruled.  The 
same  defenses  are  relied  on  in  the  answer  and  are:  That  no  recovery  can  be 
had  under  the  statutes  of  Tennessee;  that  by  section  50  of  the  act  of  congress 
the  right  to  recover  is  confined  to  the  party  paying  the  usury,  and  his  legal 
representative;  and  that  a  creditor  is  not  such  representative. 

The  first  question  is  settled  in  favor  of  the  defendant  in  Farmers^  Nat, 
Bank  v.  Dearing,  91  U.  S.  34;  followed  by  this  court  in  Hambright  v.  Ifon 
tional  Bank,  8  Lea,  40. 

Section  80  of  the  act  of  congress  of  1864,  which  is  section  5198  of  the  Re- 
vised Statutes,  is  as  follows:  "The  taking,  receiving,  reserving,  or  charging 
a  rate  of  interest  greater  than  is  allowed  by  the  preceding  section,  when  know- 
ingly done,  shall  be  deemed  a  forfeiture  of  the  entire  interest  which  the  note» 
bill,  or  other  evidence  of  debt  carries  with  it,  or  which  has  been  agreed  to  be 
paid.  In  case  the  greater  rate  of  interest  has  been  paid,  the  person  by  whom 
it  has  been  paid,  or  his  legal  representative,  may  recover  back,  in  an  action 
in  the  nature  of  an  action  of  debt,  twice  the  amount  of  the  interest  thus  paid, 
from  the  corporation  taking  or  receiving  the  same,  provided  such  action  is 
commenced  within  two  years  from  the  time  the  usurious  transaction  occurred. 
That  suits,  actions,  and  proceedings  under  this  title  may  be  had  in  any  cir- 
cuit, district,  or  territorial  court  of  the  United  States,  held  within  the  district 
in  which  such  association  may  be  established,  or  in  any  state,  county,  or 
municipal  court  in  the  county  or  city  in  which  such  association  is  located, 
having  jurisdiction  in  similar  cases." 

The  question  to  answer  is,  can  a  creditor  of  the  borrower  recover?  Is  he  a 
legal  representative,  in  contemplation  of  the  act?  The  construction  to  be 
given  to  the  statute  must  depend  upon  its  class.  Of  the  one  before  us  Justice 
SwAYNE  says:  "The  thirtieth  section  is  remedial  as  well  as  penal,  and  is  to  be 
liberally  construed,  to  effect  the  object  which  congress  had  in  view  in  enact- 
ing it."    91U.  S.  85. 

In  Oates  v.  National  Bank,  100  U.  S.  244,  construing  an  act  of  congress, 
the  court  says:  "The  duty  of  the  court,  being  satisfied  of  the  intention  of  the 
legislature,  clearly  expressed  in  a  constitutional  enactment,  is  to  give  effect  to 
that  intention,  and  not  to  defeat  it  by  adhering  too  rigidly  to  the  meie  letter 
of  the  statute,  or  to  technical  rules  of  construction;  and  we  should  discard  any 
construction  that  would  lead  to  absurd  consequences.  We  ought  rather, 
adopting  the  language  of  Lord  Hale,  to  be  <  curious  and  subtle  to  invent  rea- 
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sons  and  means '  to  carry  out  the  clear  intent  of  the  law-making  power,  when 
thus  expressed." 

The  statute  makes  the  amount  that  may  be  recovered  from  the  usurer  a  de\>t. 
The  plain  purpose  and  intent  is  to  reimburse  the  borrower  to  the  extent  of 
the  unlawful  payment.  The  enactment  is  merely  the  declaration  of  a  com- 
mon-law right,  with  a  prescription  of  the  form  of  action  in  which  the  recov- 
ery may  be,  and  the  extent  of  that  recovery.  If  the  statute  had  stopped  short 
at  fixing  the  rate  of  interest  which  might  be  taken,  and  declaring  the  excess 
unlawful,  then  the  payer  would  be  the  creditor  of  the  payee  to  the  extent  of 
the  unlawful  payment  which  might  be  recovered  in  an  action  of  assumpsit 
for  money  had  and  received.  If  it  had  stopped  with  the  provision  that  party 
I>aying  might  recover,  etc.,  there  could  be  no  question  of  the  right  of  an  as- 
signee or  executor  or  trustee  or  administrator  to  recover,  nor  of  the  right  of 
a  creditor  to  impound  by  attachment  or  garnishment,  and  appropriate  the  fund 
to  the  payment  of  a  debt. 

The  receiver  of  the  usury  is  a  trustee  for  the  borrower,  and  a  court  of  chan- 
cery, upon  inherent  principles,  will  make  him  disgorge  for  the  benefit  of  cred- 
itors. The  usury  in  the  hands  of  the  lender,  or,  now  appropriately,  the  amount 
paid  unlawfully,  is  as  much  a  part  of  the  estate  of  the  borrower  as  his  goods 
and  chattels  in  possession,  or  his  choses  in  action,  evidenced  by  notes,  ac- 
counts, or  promises  to  pay.  Whenever  one  has  in  his  possession,  or  has  con- 
verted in  any  way  the  money  of  another,  no  matter  how  obtained,  to  his  use, 
the  law  implies  a  promise  to  pay,  and  upon  that  implied  promise  debt  or  cm- 
sumpsit  is  maintainable.  The  conversion,  by  whatever  unlawful  means,  does 
not  strip  the  estate  of  the  true  owner  of  its  right.  While  the  fund  is  in  law 
the  property  of  the  borrower,  or  his  right  to  sue  for  its  conversion  exists,  it 
is  subject  to  condemnation  for  the  payment  of  his  debts.  If,  then,  the  bor- 
rower or  his  creditor  or  assignee  could  have  recovered,  if  the  right  to  sue  had 
been  given  alone  to  him,  why  should  the  addition  of  the  words,  "or  his  peraonal 
representatives,"  be  construed  to  restrict  to  the  borrower  himself  while  in 
life?  Would  not  such  interpretation  lead  to  the  "absurd  consequences" 
warned  against  in  100  U.  S.,  already  quoted?  To  hold  that  the  borrower  may 
alone  control  a  part  of  his  estate,  subject  to  appropriation  in  the  payment  of 
his  debts,  in  a  way  to  defeat  these  debts,  by  a  voluntary  disposition  of  such 
part  in  direct  violation  of  every  rule  of  equity  and  good  conscience,  would 
be  to  hold  that  congress  had  provided  the  debtor  with  sure  agencies  to 
hinder  and  defeat  his  just  creditors.  The  declaration  of  the  statute  that  the 
borrower  may  recover  the  amount  paid  in  violation  of  its  provisions,  is  a 
declaration  that  the  receiver  of  that  amount  is  the  debtor  to  the  borrower; 
that  he  holds  as  trustee  the  moneys  of  the  borrower,  or  has  wrongfully  con- 
verted them  to  his  own  use. 

The  debtor  defendants  are  insolvent,  and  have  made  an  assignment  not 
embracing  tJie  chose  in  action  sued  for  here.  For  what  reason  the  omission 
occurs  does  not  appear.  The  question  is,  shall  this  debt  due  to  the  insolvent, 
and  which  is  certainly  assets  for  the  payment  of  debts,  be  denied  to  creditors 
simply  because  a  bankrupt  debtor  fails  or  reuses  to  sue?  It  certainly  was 
not  the  intention  of  the  legislature  to  restrict  the  right  of  recovery  to  the  nar- 
row limits  contended  for.  On  the  contrary,  we  are  of  opinion  the  term  "legal 
representative"  was  intended  to  and  does  mean  anyone  who  may,  for  a  good 
cause,  represent  the  interest  of  the  original  borrower;  as,  for  instance,  a  pur- 
chaser from  him  for  value,  an  assignee  in  trust  for  the  payment  of  debts,  or 
a  pledgee.  Such  is  the  principle  of  the  holding  of  Judge  Dillon  in  Crocker 
V.  First  NaU  Bank  of  Chetopa,  Thomp.  N.  B.  Gas.  320,  321,  that  it  was  a 
purpose  of  the  law  to  repair  the  loss  of  the  borrower,  or  reimburse  his  estate; 
and  that  an  assignee  in  bankruptcy  is,  in  respect  of  such  claim  which  has  in- 
juriously affected  and  reduced  tlie  estate  in  bankruptcy,  the  legal  representa- 
tive of  the  bankrupt,  within  the  meaning  of  the  statute. 
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This  suit  may  be  properly  said  to  be  the  suit  of  the  debtor  firm.  It  is  party 
defendant  to  the  bill  seeking  the  relief  and  asking  the  account.  A  recovery 
will  discharge  j>ro  tanto  its  debt.  A  recovery  is,  m  fact  and  legal  effect,  its 
recovery,  repairing  its  loss,  and  reimbursing  its  estate.  On  chancery  court 
is  the  jurisdiction,  and  this  suit  is  the  mode  prescribed  by  the  act. 

The  decree  is  reversed.  Exceptions  to  report  of  referees  allowed,  and  the 
cause  remanded.  The  bank  will  be  charged  with  twice  the  amount  of  inter- 
est paid  to  or  received  by  it  in  the  usurious  transaction  with  Barret,  Landis 
&  Co.,  within  two  years  before  the  filing  of  the  bill,  and  will  be  credited  with 
reasonable  expenses  in  procuring  exchange,  and  by  ai^  Just  and  valid  debt  it 
may  have  owned  on  Barret,  Landis  ^  Go.  at  the  date  of  filing  the  bill,  and 
which  is  set  up  by  the  answer,  and  sustained  by  the  proof.  As  we  have  al- 
ready seen  the  usury  laws  of  the  state  cannot  be  applied,  and,  under  the  act 
of  congress,  a  judgment  is  not  necessary  to  a  recovery  by  a  creditor  of  the 
borrower.  Therefore  the  demurrer  to  original  bill  should  have  been  over- 
ruled. 


Turner  v.  Turner. 

{Supreme  Court  of  Tennessee,     February  5,  1887.) 

1.  Malicioob  Peogeoctiow— Pleading. 

The  declaration  in  an  action  for  malidoiu  prosecntion  mnstaver  want  of  reason- 
able or  probable  cause. 

2.  Appeal— Refusal  of  New  Tbial  below— Pbbpondsbancb  of  Eyidbncb. 

The  fact  appearing  upon  appeal  that  the  trial  judge,  although  refusing  to  set 
aside  the  verdict,  thought  that  it  was  against  the  preponderance  of  evidence,  held, 
that  the  judgment  should  be  reversed. 

Appeal  from  circuit  court,  Wilson  county. 

W.  H.  Williamson,  Martin  <&  Beard,  and  Gribhle  Brantley^  for  plaintiff. 
Ooleday  i&  Ooleday  &  Stakes,  for  defendant. 

Snodqrass*  J.  There  were  two  counts  in  the  declaration  in  this  case, — one 
for  false  imprisonment,  the  other  for  malicious  prosecution.  There  was  a 
demurrer  to  the  latter  count,  because  it  did  not  contain  an  averment  of  want 
of  reasonable  or  probable  cause,  and  stated  no  cause  of  action.  The  demurrer 
was  overruled.  The  action  for  malicious  prosecution  is  only  intended  to  ap- 
ply to  ''cases  where  a  criminal  accusation  is  made  against  an  innocent  man, 
through  malice,  and  in  the  absence  of  a  fair  and  reasonable  probability  of  its 
truth."  Eaulston  y.Jaekson,  1  Sneed,  134.  In  such  case  the  declaration 
must  contain  this  averment.  Evans  v.  Thompson,  12  Heisk.  534.  There  is 
a  very  clear  and  well-settled  distinction  between  the  two  cases,  and  the  aver- 
ment necessary  in  declaration  in  each  case.  New  Code,  §  3649;  Herzog  v. 
€fraham,  9  Lea,  152. 

The  second  count  in  the  declaration  in  this  case  stated  no  cause  of  action, 
and  the  demurrer  was  improperly  overruled. 

Another  error  complained  of  is  that  the  verdict  appears  not  to  have  met  the 
approval  of  the  circi|^t  judge,  although  he  allowed  it  to  stand. 

This  objection  is  also  well  taken.  The  circuit  judge  did  not  believe  that 
the  preponderance  of  evidence  was  in  favor  of  the  verdict.  It  should  for  this 
reason  have  been  set  aside.  The  law  applied  by  this  court  to  sustain  a  judg- 
ment founded  upon  the  verdict  of  a  jury,  where  there  is  any  evidence  to  sup- 
port it,  is  based  mainly  upon  the  consideration  that  the  circuit  judge  has  ap- 
proved the  verdict  because  satisfied  with  it,  and  not  because  he  has  approved 
it  although  dissatisfied  with  it.  The  rule,  and  the  reasons  for  it,  are  well 
stated  in  the  case  of  England  v.  Burt,  4  Humph.  401,  402,  and  need  not  be 
repeated  here.  In  that  case  the  judgment  was  allowed  to  stand  because  the 
circuit  judge  only  stated  "he  did  not  know  whether,  if  he  had  been  of  the 
jury,  he  would  have  considered  the  evidence  sufficient,"  etc.    But  here  it 
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clearly  appears  that  the  judge  thought  the  preponderance  was  against  it,  and 
merely  deferred  to  the  judgment  of  the  jury.  This  must  not  be  allowed.  Oth- 
erwise this  court  would  sit  in  each  case  in  the  relation  of  the  circuit  judge^ 
to  each  verdict  and  trial,  and  he  would  be  but  the  medium  through  which  the 
case  was  passed  to  us  for  consideration,  requiring  this  court  to  act  under  the 
rule  operative  upon  the  circuit  judge  to  weigh  the  evidence,  and  determine 
where  the  preponderance  was,  instead  of,  under  the  rule  long  settled  by  this- 
court,  to  determine  the  case  by  affirming  his  judgment  when  it  was  upon  a 
verdict  sustained  by  any  legal  evidence  which  was  sufficient  to  authorize  it. 
We  have  held  at  this  term  that  where,  in  an  action  of  damages  for  cost,  the 
circuit  judge  had  expressed  dissatisfaction  with  the  amount  of  the  verdict,, 
we  would  not  reverse,  because,  notwithstanding  such  dissatisfaction,  it  wa» 
his  duty  to  let  such  verdict  stand,  unless  it  was  so  excessive  as  to  indicate 
passion,  prejudice,  corruption,  or  other  improper  influence  operating  to  pro- 
duce it,  of  which  we  could  judge  from  the  record  as  well  as  he;  but  the  rule- 
now  asserted  was  emphasized  in  that  case,  and  where  the  dissatisfaction  is  not 
with  the  amounU  but  the/a<J<,  of  the  verdict,  it  will  not  be  allowed  to  stand.. 

The  judgment  will  be  reversed,  and  the  case  remanded. 

Defendant  in  error  will  pay  the  cost  of  appeal. 


Logan  Co.  Kat.  Bakk  u.  Townsend. 

{Oowrt  of  Appealt  of  Kentucky.    February  10,  1887.) 

1.  Trial— Verdict^Whkn  It  must  Fix  the  Exact  Amount. 

Civil  Code  Ky .  §  329,  providing  that  a  general  verdict  that  either  party  is  entitled' 
to  recover  money  of  the  adverse  party  must  assess  the  amount  of  recovery,  does  not 
apply  where  the  amount  Is  not  made  an  issue  of  fact  or  left  to  the  jury,  but  in- 
volves simply  an  arithmetical  calculation  according  to  the  uucontroverted  allega- 
tions  and  ngures  appearing  in  the  pleadings. 

2.  Principal  and  Agent — Ratification  by  Accepting  the  Benefits. 

Although  its  cashier  may  not  have  had  authority  to  make  a  purchase  of  certain 
bonds,  yet  the  bank  having  afterwards  appropriated  the  bonds  to  its  own  use,  it 
cannot  thereafter  repudiate  the  authority  of  the  cashier  to  make  the  purchase  in  a 
suit  by  the  vendor  of  the  bonds  on  the  contract.^ 

3.  National  Banks— Investing  in  Securities  Contrary  to  Law. 

Where  one  sells  bonds  to  a  national  bank  at  a  certain  price,  the  bank  agreeing  to 
resell  the  bonds  to  the  vendor  at  the  same  price  or  less,  but,  the  bonds  subsequently 
appreciating  in  value,  the  bank  refused  to  resell  them,  held,  in  a  suit  by  the  vendor 
for  the  breach  of  contract,  the  bank  cannot  escape  liability  by  setting  up  that  it 
had  no  authoritv,  under  the  national  bank  act,  to  buv  the  bonds,  as  it  might  have 
discharged  its  obligation  by  returning  the  bonds,  and  receiving  back  the  purchase- 
money  ;  and  to  permit  it  to  retain  the  bonds  would  be  to  allow  it  to  profit  by  itB- 
o^n  violation  of  the  act. 

Appeal  from  circuit  court,  Logan  county. 

Browder  &  Edwards^  for  appellant.  John  8.  Rhea  and  Wm,  Lindsay ,  for 
appellee. 

Lewis,  J.  Appellee  states  in  his  petition  that  in  June,  1879,  he  sold  and 
delivered  to  appellant  bonds  of  the  county  of  Logan  of  the  face  value  of  $12,» 
800,  for  which  it  paid  him  at  the  rate  of  68|  cents  on  t»he  dollar,  and,  as  a 
further  consideration,  agreed  to  replace  tbe  bonds,  upon  demand,  at  the  same^ 
price  or  less;  that  he  has  offered  to  repay  the  amount  so  paid  to  him  therefor, 
and  demanded  the  return  of  the  bonds,  whicli  appellant  refused  to  deliver,^ 
and  hence  he  sues  for  a  breach  of  the  contract,  and  asks  judgment  in  damages 
for  the  amount  of  the  difference  between  the  price  of  68^  cents,  paid  by  him, 
and  the  par  value  of  the  bonds,  which  he  avers  they  were  worth  when  the  de- 
mand was  made.  Appellant  denies  it  purchased  the  bonds,  or  made  the  agree- 
ment to  replace  them,  as  alleged  in  the  petition. 

It  seems  to  be  established  that,  at  the  time  mentioned,  appellee  sold  the- 

>  See  Nichols  v.  Shaffer,  (Minn.)  30  N.  W.  Rep.  883,  and  note. 
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bonds,  at  the  price  and  upon  the  terms  stated,  to  H.  Barclay,  Jr.,  who  was 
the  cashier  of  appellant,  the  bank,  and  the  issues  of  fact  are  whether  he  did 
so  on  his  individual  account  or  for  appellant.  Upon  these  issues  the  jury  re* 
turned  the  following  special  findings:  '*Did  Townsend  sell  the  bonds  to  the 
defendant,  the  bank,  or  to  Hugh  Barclay,  Jr.?  Answer.  To  defendant  bank. 
Q.  What  was  the  contract  maSe  at  date  of  sale?  A.  That  defendant  would 
replace  the  bonds  to  plaintiff  at  the  price  paid  at  the  time,  or  less.''  They 
also  returned  the  following  general  verdict:  "We,  of  the  jury,  find  for  the 
plaintiff."  And  thereupon  the  court  rendered  judgment  for  the  sum  of 
$4,032. 

As  the  testimony  of  both  appellee  and  Hugh  Barclay,  Jr.,  tends  to  sustain 
the  special  as  well  as  the  general  verdict,  we  cannot  say  they  are  palpably 
against  the  evidence,  and  are  not,  therefore,  authorized  to  disturb  them. 

It  is  contended  that  the  court  erred,  to  the  prejudice  of  appellant,  in  render- 
ing judgment  for  $30  in  excess  of  the  amount  proved.  The  amount  for  which 
the  judgment  was  rendered  is  the  precise  sum  of  the  difference  between  the 
amount  paid  to  appellee  at  the  rate  of  68}  cents  on  the  dollar  and  the  par  value 
of  the  bonds;  and,  although  the  evidence  shows  some  of  the  bonds  were  paid 
for  at  the  rate  of  69  cents  on  the  dollar,  which  would  make  about  the  differ* 
endiB  of  $30  mentioned,  yet  the  court  had  to  be  controlled  by  the  uncontro* 
verted  allegations  in  the  petition  in  respect  to  the  amount  paid. 

Section  329  of  the  Civil  Code  provides:  "If,  by  a  general  verdict,  either 
party  be  entitled  to  recover  money  of  the  adverse  party,  the  jury  in  their  ver- 
dict must  assess  the  amount  of  recovery. "  But  this  section  was  clearly  not 
Intended  to  apply  when  the  amount  of  recovery  is  not  made  an  issue  of  f  act» 
or  left  to  the  discretion  of  the  jury. 

In  this  case,  after  the  issues  of  fact  were  settled  by  the  jury,  the  amount 
of  recovery  did  not  depend  upon  the  discretion  of  either  the  court  or  jury,  but 
upon  a  simple  arithmetical  calculation  according  to  the  basis  fixed  by  the 
pleadings;  for  by  subsection  4,  §  126,  allegations  concerning  value  or  amount 
of  damage,  accompanied  by  an  allegation  of  an  express  promise,  or  by  a  state- 
ment of  facts  showing  an  implied  promise  to  pay  such  value  or  damage,  such 
as  was  contained  in  the  petition  in  this  case,  need  not  be  proved  unless  tra- 
versed. 

It  is  contended  by  counsel  that  there  are  three  distinct  grounds,  upon  each 
of  which  the  demurrer  to  the  petition,  as  well  as  the  motion  for  a  peremptory 
instruction  to  the  jury,  ought  to  have  been  sustained.  These  we  will  now 
consider. 

1.  The  contract  is  void  for  want  of  mutuality,  and  for  want  of  sufficient 
consideration.  The  contract,  as  stated  in  the  petition,  |ind  about  the  nature 
and  teims  of  which  it  seems  tb  us  there  is  no  room  for  controvei-sy,  was  fully 
executed  by  appellee,  but  only  in  part  by  appellant;  and  it  is  for  a  breach  of 
the  executory  part  this  action  was  brought;  and,  as  there  was  nothing  more 
to  be  done  by  appellee  to  entitle  him  to  the  right  to  demand  a  full  perform- 
ance by  appellant  of  what  it  agreed  to  do,  there  can  arise  no  question  of  a 
want  of  mutuality;  for  the  consideration  for  what  remained  to  be  done,  as 
well  as  what  had  been  done  by  appellant,  had  already  passed  from  him,  and 
been  received  by  it.  It  is  not  a  pertinent  inquiry  whether  either  the  consid- 
eration of  the  contract  was  sufficient,  or.  as  has  turned  out,  it  was  a  judicious 
one.  It  was  made  at  the  instance  of  appellant  or  of  its  cashier,  and,  as  we 
must  presume,  with  the  expectation  of  profit;  and  if  the  bonds  had  been  kept,. 
instead  of  being  sold  by  appellant,  no  loss  would  have  resulted  from  restoring^ 
them  upon  the  demand  of  appellee,  while  a  greater  than  the  legal  rate  of  in- 
terest would  ill  the  mean  time  have  been  realized  on  the  amount  invested  in 
them. 

2.  The  next  ground  is  that  the  contract  is  not  within  the  scope  of  the  cash- 
ier's powers,  and  consequently  not  binding  on  the  bank.    The  special  finding; 
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of  the  Jury  reduces  the  discussion  of  this  question  to  very  narrow  limits, — ^in 
fact,  precludes  appellant  from  denying  the  authority  of  the.cashier  to  make 
the  contract;  for  if  appellee  sold  the  bonds  to  appellant,  the  bank,  it  neces- 
sarily follows  they  were  appropriated  and  used  by  it;  and  having  thus  derived, 
or  elected  to  avail  itself  of,  whatever  benefit  might  fiow  from  the  contract,  it 
cannot  now  in  good  faith  repudiate  the  contract,  or  any  part  of  it;  nor  deny 
the  authority  of  the  cashier  to  make  it. 

3.  The  last  ground  is  that  the  contract  is  ultra  vires  the  corporate  authority 
of  the  bcink,  in  direct  violation  of  its  charter,  and  consequently  is  no  such  an 
obligation  as  will  charge  the  bank,  or  make  it  to  any  extent,  either  in  law  or 
conscience,  liable  in  damages  or  otherwise  for  breach  of  the  conditions.  It 
seems  to  us  that,  if  the  proposition  be  conceded,  it  would  not  avail  appellant; 
for,  if  it  had  no  authority,  under  its  charter,  to  purchase  the  bonds,  it  cannot 
in  justice  and  conscience  refuse  to  abide  by  the  judgment  in  this  case,  which 
involves  nothing  more  than  the  return  of  the  bonds,  and  receipt  of  what  it 
paid  for  them.  To  do  less  cannot  be  justified  without  pennitting  it  to  profit 
by  its  own  wrong  in  violating  the  law  of  congress  under  which  it  exists. 

Probably  according  to  a  fair  construction  of  the  national  bank  act  the  power 
is  not  expressly  given  to  appellant  to  purchase  and  deal  in  bonds  of  the  char- 
acter of  those  in  question,  but  neither  is  it  expressly  prohibited  by  the  act  to 
do  so.  And  there  is  a  proper  and  well-recognized  difference  between  "the 
case  of  an  engagement  made  by  a  corporation  to  do  an  act  expressly  prohib- 
ited by  its  charter  or  some  other  law,  and  a  case  of  where  legislative  power  to 
4o  the  act  has  not  been  granted."  See  Hitchcock  v.  Galveston,  96  U.  S.  841, 
and  numerous  authorities  there  cited.  In  that  case  the  following  from  State 
Board  of  Agriculture  v.  Citizens^  8t,  By,  Co.,  47  Ind.  407,  was  quoted  with 
approval:  *' Although  there  may  be  a  defect  of  power  in  a  corporation  to  make 
a  contract,  yet  if  a  contract  made  by  it  is  not  in  violation  of  its  charter,  or  oi 
any  statute  prohibiting  it,  and  the  corporation  has  by  its  promise  induced  a 
party,  relying  on  the  promise  and  in  execution  of  the  contract,  to  expend 
money  and  perform  his  part  thereof,  the  corporation  is  liableon  the  contract." 

If  the  special  findings  of  the  jury  in  this  case  be  taken  as  true,  there  needs 
no  argument  to  show  that  the  rule  there  laid  down  applies  to  the  contract  we 
■are  considering;  and  to  adopt  the  opposite  of  that  rule  would  invite  a  disre- 
gard of  the  provisions  of  the  national  bank  act,  as  well  as  fraud  and  bad  faith 
towards  those  dealing  with  a  corporation  existing  under  it. 

It  is  not  stated  in  argument  or  pleaded  that  appellee  has  waived  his  rights 
under  the  contract  sued  on,  or  that  he  delayed  for  an  unreasonable  length  of 
time  in  demanding  performance  by  appellant;  and,  as  the  rulings  of  the  lower 
court  upon  the  pleadings,  as  well  as  regards  the  instructions  to  the  jury,  are 
consistent  with  the  views  expressed  in  this  opinion,  the  judgment  must  be  af- 
firmed. 


Stewart  v.  Hoskins  and  others. 

{OouH  of  Appeals  of  Kentucky,    February  12, 1887.) 

Equity— S^LSB—TiTLB  or  Pubchaseb  Whsbb  JuDaMszrr  is  Appsaled  fboh  and  Ba- 

VERSBD. 

Where  a  judgment  directing  land  to  be  sold  fi^e  of  lien  is  appealed  firom,  and  is 
reversed,  but,  no  supersedeas  having  been  executed,  and  the  land  has  been  sold  in  the 
mean  time,  held,  as  the  judgment  was  reversed  because  erroneous,  but  not  void,  the 
purchaser  at  the  sale  acquired  good  title,  and  the  successful  appellant,  who  was 
claiming  a  lien  on  the  land,  is  not  entitled  to  it,  even  though  the  plaintiff  in  the  ao- 
tion  was  the  purchaser,  but  he  is  entitled  to  a  personal  Juogment  against  the  plain- 
tiff (cu  such,  but  not  as  purchaser)  for  the  amount  of  his  (uaim. 


Appeal  from  circuit  court,  Knox  oovaity. 
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This  action  was  instituted  hj  appellant,  William  Stewart,  to  subject  land 
of  Levi  Hoskins  to  the  payment  of  a  judgment  against  said  Hoskins  in  favor 
of  appellant. 

Wm,  Lindsay  and  Isaac  A.  Stewart,  for  appellant.  7.  W.  Rodman^  for 
appellees. 

Pbyok,  C.  J.  Levi  Hoskins  died,  leaving  a  last  will,  and  surviving  hira 
his  widow  and  three  children.  By  his  will  his  estate  or  land  was  divided 
equally  between  his  children ;  and  two  of  them,  Levi  and  John,  purchased 
the  interest  of  their  sister,  making  them  the  owners  of  the  entire  land,  sub- 
ject to  the  dower  interest  of  their  mother.  John  also  claims  to  have  pur- 
chased the  interest  of  his  brother,  Levi,  and  to  be  the  sole  owner  of  the  land 
in  controversy.  The  facts  conducing  to  show  the  purchase  present  this  state 
of  case:  The  father  of  John  and  Levi,  after  making  his  will,  seems  to  have 
smTendered  his  control  over  hid  property,  and  permitted  his  children  to  use 
and  dispose  of  it  as  if  they  held  the  land  by  purchase  from  him  He  per- 
mitted or  consented  to  the  sale  by  the  daughter ;  and  Levi,  being  anxious  to 
obtain  the  loan  of  $1,000,  borrowed  the  money  of  John  Hoskins,  his  brother, 
and  executed  to  him  a  writing  by  which  he  secured  him  in  the  loan  by  giving 
him  a  lien  on  his  interest  in  this  land,  John  agreeing  also  to  support  his 
father  and  mother.  That  writing  was  executed  in  the  year  1868,  and  was 
consented  to  by  the  father,  but  was  never  recorded.  The  appellant  in  the 
present  action,  William  Stewart,  holding  a  claim  against  Levi  Hoskins,  re- 
duced it  to  judgment;  had  an  execution  issued,  and  returned  no  property 
found,  and  one  subsequently  issued  that  was  levied  on  the  land ;  filed  his  suit 
in  equity  to  have  the  one-half  interest  of  Levi  Hoskins  sold  to  satisfy  his 
judgment  To  that  action,  John,  Levi,  and  all  the  parties  in  interest  were 
made  defendants.  It  is  alleged  by  Stewart  that  John  Hoskins  had  advanced 
to  Levi  in  some  way  $1,000,  and  had  taken  a  lien  on  the  land  to  secure  it, 
but  how  he  does  not  know,  and  John  is  called  on  to  answer,  and  state  the 
nature  of  bis  claim. 

In  1876,  after  this  suit  had  been  filed,  Levi  executed  to  John  a  bond  pur- 
porting to  be  an  absolute  sale  of  the  land  by  Levi  to  him,  and  executed,  as 
they  say,  in  pursuance  of  the  real  purpose  and  meaning  of  the  writing  exe- 
cuted in  the  year  1868.  The  first  writing  is  only  a  mortgage,  and  the  last 
evidences  an  absolute  sale.  The  proof  conduces  to  show  a  purpose  to  sell  in 
1868,  when  the  writing  of  that  date  was  executed;  but  this  view  of  the 
transaction  is  so  much  at  variance  with  the  writing  itself  that  it  must  be  held 
to  be,  what  its  terms  plainly  import,  a  mortgage,  and  the  sale  in  1876,  made 
after  the  equity  of  the  appellant  had  attached,  cannot  affect  the  rights  of  the 
appellant. 

The  writing  of  1868  is  as  follows: 

''In  consideration  of  one  thousand  dollars  paid  in  hand,  and  the  mainte- 
nance of  father  and  mother,  I  let  John  Hoskins  till  my  land,  and  charge  him 
no  rent,  and  I  am  not  to  pay  any  interest  on  said  money.  The  said  John  Hos^ 
kins  has  a  lien  on  my  land  for  the  one  thousand  dollars  until  paid. 

[Signedl  "Levi  Hoskins. 

"/Sfeptemftera,  1868." 

When  this  contract  was  made  or  loan  effected,  the  father,  who  was  invested 
with  the  fee,  was  living,  but  he  consented  to  the  arrangement.  John  was  in 
possession  under  the  purchase  or  mortgage,  supporting  his  father  and  mother, 
and  continued  in  the  possession  until  this  action  was  instituted  and  judg- 
ment rendered,  paying  the  taxes,  and,  as  between  the  parties,  was  regarded 
as  the  absolute  owner.  The  father,  consenting  to  the  transaction,  could  not 
have  defeated  the  lien  of  John  on  the  land  to  the  extent  of  the  money  ad- 
vanced, and  at  the  death  of  the  old  man  the  inheritance  passed  to  Levi,  sub- 
ject to  this  incumbrance. 
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When  this  action  by  William  Stewart,  the  present  appellant,  was  instituted, 
he  knew  of  the  existence  of  the  lien,  and  called  on  the  appellee  John  Hoskins 
to  make  discovery.  John  Hoskins  filed  an  answer  to  the  petition  of  Stewart, 
setting  up  his  lien  or  claim  under  the  two  writings  of  1868  and  1876;  and, 
when  filed,  a  general  demurrer  was  sustained  to  the  answer,  for  the  reason 
that  it  constituted  no  defense,  and  a  judgment  rendered  subjecting  one-half 
the  land  to  the  payment  of  the  appellant's  (Stewart*sJ  judgment  against  Levi. 
From  that  judgment  an  appeal  was  prosecuted  by  Jonn  Hoskins  to  this  court, 
and  the  judgment  reversed;  this  court  adjudging  that  the  answer  presented 
a  defense  to  the  action.  While  the  appeal  was  being  prosecuted,  the  land 
was  sold,  and  purchased  by  William  Stewart,  the  sale  confirmed,  and  a  con- 
veyance made  to  him  by  the  commissioner. 

On  the  return  of  the  case,  the  present  appellee,  John  Hoskins,  moved  to 
set  aside  the  sale,  and  cancel  the  conveyance.  That  motion  was  properly 
overruled.  The  land  had  been  sold  under  a  judgment  holding  there  was  no 
lien,  and  the  purchaser  took  it  free  of  that  incumbrance  upon  it.  See  Yociim 
V.  Ftrreman,  14  Bush,  494.  The  right  to  the  lien,  however,  was  litigated  on 
the  return  of  the  case,  and  very  properly,  as  John  Hoskins  had  no  remedy 
against  the  appellant,  William  Stewart,  until  his  lien  was  established.  Levi 
Hoskins  was  insolvent;  and  if,  by  the  litigation  between  the  appellant  and 
John  Hoskins,  the  latter  was  adjudged  to  have  a  prior  lien,  then  the  appel- 
lant, having  appropriated  to  his  own  use,  or  rather  having  acquired  title  to 
the  land  from  a  judgment  that  was  erroneous,  but  under  a  valid  sale,  must 
Account  to  the  appellee  John  Hoskins  for  the  value  of  the  land  bought,  to  the 
extent  of  the  lien.  If  the  land  is  not  worth  the  lien,  then  the  value  is  all 
that  can  be  recovered. 

The  chancellor  below,  instead  of  rendering  a  personal  judgment,  determined 
that  John  Hoskins  had  a  prior  lien,  and  subjected  the  land  to  that  lien,  when 
it  had  already  been  sold  free  of  that  incumbrance.  A  j  udgment  may  be  er- 
roneous; but,  the  court  having  jurisdiction  of  the  subject-matter  and  the 
parties,  all  sales  under  it,  if  valid  otherwise,  will  pass  title.  The  remedy  to 
prevent  the  sale  is  by  a  supersedeas,  but  none  seems  to  have  been  executed  in 
this  case.  The  party  who  has  been  deprived  of  his  property  or  his  lien  on 
land  by  an  erroneous  judgment  is  not  without  remedy  against  his  adversary 
who  has  acquired  title  to  the  property  under  the  judgment.  He  can  require 
him  to  account  for  the  value  of  the  property  thus  obtained,  and  such  should 
have  been  the  judgment  below.  The  appellee  John  Hoskins  having  been  de- 
prived of  his  lien  on  the  land  by  the  purchase  made  by  the  appellant,  be  is  en- 
titled to  recover  of  the  appellant  the  amount  of  his  lien,  with  the  interest,  in 
a  personal  judgment  against  him;  it  appearing  from  the  record  that  the  land 
was  worth  ^1.500  at  the  time  of  appellant's  purchase.  It  is  not  a  lien  on  the 
land  because  it  was  sold  free  of  the  lien. 

As  John  Hoskins  is  insisting,  since  the  return  of  the  cause,  that  the  sale 
of  1868  was  a  purchase,  and  desires  the  land,  the  appellant  may,  if  he  sees 
"proper,  reconvey  the  land  to  the  appellee  John  Hoskins,  as  this  is  the  right 
asserted  by  the  latter;  but,  if  he  fails  to  do  so,  a  personal  judgment  must  be 
rendered  against  him,  and  upon  the  payment  of  the  debt  by  the  appellant  the 
-chancellor  will  require  John  Hoskins  to  assign  to  the  appellant,  without  re- 
<sourse,  the  judgment  against  Levi  Hoskins. 

The  judgment  enforcing  a  lien  on  the  land  in  favor  of  John  Hoskins  is  re- 
versed, as  no  lien  exists,  and  cause  remanded  for  proceedings  consistent  with 
this  opinion.     Yooum  v.  Foreman,  14  Bush>  494. 
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Anderson  v.  Commonwealth. 

(Ckmrt  of  Apptalt  of  Kentucky.    February  15,  1887.) 

OONBTITUnOWAL  LaW — ^JURISDICTION  OP  COURTS— ^FFECTT  OP  LEGISLATION. 

A  State  constitution  providing  that  the  circuit  courts  of  the  state  shall  haye  orig- 
inal jurisdiction  of  all  criminal  offenses,  those  courts  cannot  be  deprived  of  such 
jurisdiction  except  by  legislation,  and,  the  instant  such  legislation  is  repealed  or 
expires,  the  jurisdiction  of  the  circuit  revives.  So,  while  Magoffin  county  was  in 
the  Sixteenth  judicial  district,  a  criminal  court  was  established  for  that  district,  and 
was  given  exclusive  criminal  jurisdiction  for  the  district,  and  appellant  was  indicted 
for  murder;  but,  before  his  trial,  the  county  was  put  in  another  district,  but  the 
act^  although  repealing  the  criminal  court  of  the  Sixteenth  judicial  district  as  to 
Magoffin  county,  did  not,  in  express  terms,  restore  criminal  jurisdiction  to  the  Ma- 
goffin circuit  court.  Held,  the  latter  court  had  jurisdiction,  nevertheless,  to  proceed 
with  the  trial  of  the  indictment. 

Appeal  from  circuit  court,  Magoffin  county. 

Wood  <&  Day  and  W.  W.  McGuire,  for  appellant.  P.  W.  Hardin,  for  ap- 
pellee. 

Bennett,  J.  Under  an  indictment  for  the  murder  of  Procter  Arnett,  the 
.appellant  was  tried  and  convicted,  and  sentenced  to  the  state  penitentiary  for 
life.  The  lower  court  having  overruled  his  motion  for  a  new  trial,  he  has  ap- 
pealed to  this  court.  According  to  the  testimony  of  several  witnesses,  Proc- 
ter Arnett,  on  the  first  Monday  in  August,  1885,  came  from  the  direction  of 
^  livery  stable,  and  stopped  near  the  comer  of  the  court-house  yard  fence,  in 
the  town  of  Salyersville,  and  was  looking  across  the  street;  that  appellant 
came  over  the  stiles  at  the  upper  corner  of  the  court-house,  and  came  into  the 
street,  and  when  within  30  yards  of  Arnett,  and  while  Arnett  was  standing 
in  the  position  above  indicated,  fired  upon  him  with  a  pistol,  and  wounded  him 
in  the  abdomen,  from  which  wound  he  died  during  that  evening.  These  wit- 
nesses also  swear  that  they  were  in  plain  view  of  Arnett;  that  they  saw  him 
when  he  came  to  the  place,  and  while  he  was  standing  there;  and  that  when 
«hot  he  threw  both  hands  down  to  his  abdomen,  and  that  he  had  no  pistol, 
.and  was  making  no  demonstration  towards  appellant  whatever.  Other  wit- 
nesses swear  that  Arnett  first  presented  a  pistol  at  appellant  and  snapped  it, 
and  made  use  of  threatening  language.  It  also  appears  from  the  evidence 
that  appellant,  and  several  others  arrayed  on  his  side,  and  the  deceased  and 
Calloway  Howard,  on  the  other  side,  were,  just  a  short  time  before  the  kill- 
ing, engaged  in  a  fight  with  pistols  in  another  part  of  town.  Which  was  to 
"blame  in  that  fight,  the  proof  does  not  clearly  demonstrate,  nor  is  it  material 
to  decide.  Some  witnesses  fix  the  blame  on  one  side,  and  some  fix  it  on  the 
other.  But,  according  to  the  testimony  of  the  witnesses  for  the  common- 
wealth, the  deceased  had  ceased  to  fight,  and  had  become  separated  from  the 
appellant,  and  was  standing  still  and  unarmed,  and  appellant  coming  up 
with  him  made  an  unprovoked  attack  upon  him.  And,  while  it  is  true  that 
the  appellant's  witnesses  contradict  the  witnesses  for  the  commonwealth,  yet 
the  jurors  were  the  sole  judges  of  the  credibility  of  the  witnesses,  and  the 
weight  their  evidence  was  entitled  to.  The  jury,  in  the  exercise  of  this  right, 
believed  that  the  witnesses  for  the  commonwealth  gave  the  true  version  of 
the  affair,  and  found  the  appellant  guilty  of  murder,  and  fixed  his  punish- 
ment at  confinement  in  the  penitentiary  for  life. 

We  are  not  prepared  to  say  that  the  weight  of  the  evidence  is  against  the 
finding  of  the  jury;  on  the  contrary,  their  verdict  seems  to  be  in  accordance 
with  the  evidence. 

The  court  instructed  the  jury  upon  the  law  of  murder,  manslaughter,  and 
«elf-defens6.  The  instructions  upon  these  subjects  were  full,  correct,  and 
<H>mplete.  Indeed,  the  instruction  upon  the  law  of  self-defense  is  very  favor- 
able to  the  appellant.  We  are  also  of  the  opinion  that  the  court  did  right  in 
refusing  the  instructions  asked  by  the  appellant. 
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We  can  see  210  error  to  the  substantial  right  of  the  appellant  committed  bj 
the  court  in  admitting  eridenoe  to  go  to  the  jury.  We  are  also  of  the  opinion 
that  the  facts  and  circumstances,  as  developed  in  the  record,  show  a  strong 
case  of  conspiracy  on  the  part  of  appellant  and  his  co-defendants. 

While  Magoffin  county  was  in  the  Sixteenth  judicial  district,  a  criminal 
court  was  established  for  that  district.  That  court  was  given  exclusive  juris- 
diction of  aU  criminal  matters  arising  in  the  district.  While  the  criminal 
court  was  in  existence  in  Magoffin  county,  the  appellant  was  indicted;  but 
before  his  trial  and  conviction  Magoffin  county  was  put  in  the  Thirteenth  ju- 
dicial district,  and  the  criminal  court  for  Magoffin  county  was  repealed,  but 
the  act  repealing  the  criminal  court  as  to  Magoffin  county  did  not,  in  express 
terms,  restore  criminal  jurisdiction  to  the  ii^goffin  circuit  court.  It  is  now 
contended  that  the  Magoffin  circuit  court  had  no  jurisdiction  to  try  the  appel- 
lant. This  position  cannot  be  sustained,  for  the  reason  that  the  circuit  courts 
of  the  state,  by  the  constitution  of  the  state,  have  original  jurisdiction  of  all 
criminal  offenses.  And  these  courts  cannot  be  deprived  of  that  jurisdiction 
except  by  direct  legislation.  And  when  once  deprived  of  their  jurisdiction, 
by  legislation,  that  deprivation  of  jurisdiction  continues  so  long,  and  only  so 
long,  as  the  legislation  is  in  force;  and  when  that  legislation  is  repealed  or 
expires,  then,  by  virtue  of  the  constitutional  provision,  eo  instante  the  juris- 
diction of  the  circuit  court  is  restored. 

The  judgment  of  the  lower  court  is  affirmed. 


Jones  v.  Oomhonwealth. 
{Oowi  of  Appealt  of  Kentucky,    February  17, 1887.) 

GAXnra— iNDIOTMEKT^-OBAt^BOABD. 

Gen.  St.  Ey.  e,  47,  art.  1,  i  6,  punishing  any  one  who  shall  set  up,  exhibit,  or  keep 
for  himself  any  faro-bank,  gaming  table,  or  contrivance  used  in  betting,  an  indict- 
ment under  this  statute  merely  averring  that  the  contrivance  by  which  or  upon 
which  the  money  was  won  or  lost  was  commonly  called  a  "  crap-board,"  without 
ailing  that  such  a  contrivance  was  ordinarily  used  for  purposes  of  gaming,  is  not 
sufficient,  or  within  the  prohibition  of  the  statute. 

Appeal  from  circuit  court,  McOracken  county. 

Appellant  was  indicted  for  setting  up,  carrying  on,  and  conducting  a  con- 
trivance used  in  betting,  described  as  what  is  commonly  called  a  "crap-board'* 
and  dice,  whereby  money  was  bet,  won  and  lost. 

T,  E,  Mo88y  for  appellant.    P.  W.  Hardin^  for  appellee. 

Pbtor,  G.  J.  The  case  of  Com.  v.  Monarch,  reported  in  6  Bush,  298,  is 
conclusive  of  the  questions  made  in  this  case.  It  is  essential  that  the  facts 
constituting  the  offense  should  be  set  forth  in  the  indictment,  and  the  mere 
averment  that  the  contrivance  by  which,  or  upon  which,  money  was  won  and 
lost,  was  commonly  called  a  "crap-board,"  is  insufficient,  as  it  does  not  appear 
that  such  a  board  or  contrivance  was  ordinarily  used  for  the  purposes  of  gam- 
ing. It  must  be  a  contrivance  for  gaming,  as  the  mere  use  of  an  ordinary 
chess  or  checker  board  for  the  one  betting,  upon  which  money  might  be  won 
and  lost,  is  not  within  the  prohibition  of  the  statute,  in  the  absence  of  an 
averment  and  proof  that  it  was  a  gaming  board,  and  used  for  that  purpose. 

Judgment  reversed^  and  remanded  for  a  new  trial  consistent  with  this 
opinion. 
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Jones  v.  Langdon. 

{Cburt  of  AppeaU  of  Kentucky.    February  12,  1887.) 

ysin>OB  AKD  Vendee— Bond  vob  Title— Obligbb  Making  Gexbbal  Assignment  fob 
Bbnepit  of  Gbeditors — Obliqob  Kecsiving  Back  the  Bond. 

Where  the  owner  of  land  gave  a  bond  for  title,  and,  the  obligee  in  the  bond  mak- 
ing an  a^gnnient  for  the  benefit  of  creditors,  the  owner  of  the  land  undertook  to 
cancel  the  transfer  by  receiving  back  the  l>ond,  and  releasing  the  purchase  money, 
hM^  he  did  not  thereby  reinvest  himself  with  title,  and  he  could  not  recover  of  a 
trespasser  for  catting  and  carrying  off  timber  from  the  land. 

Appeal  from  circuit  court,  Pulaski  county. 

This  is  an  action  by  appellant.  Allen  3^ones»  to  recover  damages  of  appellee^ 
James  langdon,  for  cutting  and  taking  away  timber  from  land  which  appel- 
lant claimed  to  own. 

O.  H.  Waddle,  T,  Z,  Morrow,  and  Vf,  C  Curd,  for  appellant. 

Lewis,  J.  As  appellant  was  not  in  possession  of  the  land  from  which  the 
timber  was  taken,  it  was  incumbent  on  him  to  show  title  in  himself  in  order 
to  recover  damages  therefor.  He  claims  under  Sutton,  to  whom  a  patent  for 
300  acres,  whereon  the  timber  grew,  was  issued  in  1856,  to  whose  assignor  a 
head-right  certificate  was  issued,  in  virtue  of  which  an  entry  p.nd  survey  were 
made  about  the  year  1804.  Appellee  offered  in  evidence  a  patent  issued  to 
Fitzpatrick  &  Stewart,  in  1835,  for  1,300  acres,  covering  the  300  acres,  under 
a  treasury  warrant  in  virtue  of  which  an  entry  and  survey  were  made  in  1834. 
But  he  does  not  trace  his  title  to  the  patentee.  It  is  not  necessary  to  deter- 
mine whether  the  patent  to  Fitzpatrick  &  Stewart  is,  under  the  act  of  1815, 
inferior  to  the  one  to  Sutton,  or  whether,  under  the  act  of  1835,  it  is,  as  coun- 
sel contends,  absolutely  void;  for  it  appears  that  in  February,  1880,  appellant 
sold  the  300  acres  of  land  to  J.  M.  Clark  &  Co.,  and  executed  to  them  a  cove- 
nant to  convey  the  title,  and  soon  thereafter,  and  before  the  cutting  of  timber 
complained  of,  J.  M.  Clark  &  Co.  conveyed  the  land  to  Henry  Mack,  in  trust 
for  the  benefit  of  their  creditors.  It  is  shown  that  appellant  afterwards  can- 
celed, or  attempted  to  cancel,  his  trade  with  Clark  &  Co.,  by  releasing  the 
purchase  money,  and  receiving  back  his  title-bond.  He  also  offered  to  show 
that  one  Lewis  bought  up  the  most  of  the  debts  on  Clark  &  Co..  and  pur- 
chased of  the  trust^  all  the  real  and  personal  property  of  Clark  &  Co.,  and 
took  possession  of  the  same;  but  the  evidence  as  to  the  purchase  of  the  debts 
and  property  by  Lewis  was  excluded  by  the  court.  The  title  having  been 
conveyed  to  Mack,  the  trustee,  clearly  appellant  had  no  right  to  maintain  the 
action;  for  it  was  npt  in  the  power  of  Clark  &  Co.  to  reinvest  him  with  the 
title,  and,  even  if  the  assignee  did  sell  to  Lewis,  as  it  was  attempted  to  be 
shown,  and  the  sale  had  been  evidenced  by  writing,  which  does  not  appear, 
that  did  not  invest  appellant  with  the  title,  or  the  right  to  maintain  this 
action. 

As  this  record  appears  to  ns,  the  lower  conrt  did  not  err  in  giving  the  per- 
emptory instruction  to  the  jury,  and  the  judgment  must  be  affirmed. 


BuLLOOK  9.  Falmoxtth  &  Chipman  Hall  Tubnfikb  Boad  Co. 
{.Oofwri  of  Appeals  of  Kentucky.    February  16,  1887.) 

COBFOHATTOXIB— SUBBCBIPTON  TO  SlOCK  OF  UVIVOOBPOKATBD  COMPANT-^CoiVSXDXIlATIOir 
— ESTOPPBL. 

Whereone.  prior  to  the  incorporation  of  a  turnpike  compan^v,  subscribes  a  certain 
axnonnt  to  its  capital  stock,  to  be  paid  when  the  incorporation  is  completed  and 
work  b^fiin.  in  an  action,  brought  after  the  incorporation  and  the  commencement 
of  the  work,  to  collect  the  sabscription,  Held  the  subscription  was  not  a  mere  volun- 
tary donation,  bat  was  enforceable,  having  been  made  in  consideration  of  receiving 
v.Ss.w.no.S — 9  ^    .,,,1,.*^ 
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a  properhr  right  as  stockholder  in  the  road ;  and  other  persons  having  snbscribed 
on  the  faith  of  that  subscription,  and  work  haying  been  commenced,  the  subscriber 
was  estopped  to  deny  the  subscription.  «  ' 

2.  Statute  of  Fbauds  —  Ck>i!rTBACTB  to  bs  Pbbfobmed  nr  a  Year  —  Sobscriptton  to 
Stook. 

A  verbal  subscription  to  the  stock  of  a  company,  to  be  paid  when  the  company 
is  incorporated,  is  not  within  the  statute  of  frauds,  (Gen.  St.  Ky.  c.  22,  §  1,)  provid- 
ing that  no  action  shall  be  brought  to  charge  any  one  upon  any  agreement  which 
ia  not  to  be  performed  within  oneyear,  unless  the  agreement  is  in  writing.  The  stat- 
ate  refers  to  such  contracts  as  are  not  to  be  performed  within  a  year  from  the  mak- 
ing of  them,  not  to  such  as  may  be  performed  witliin  that  time. 

Appeal  from  circuit  court,  Pendleton  ooanty. 

C.  H.  Lee,  Geo.  J2.  McKee,  J.  T.  Simon,  and  O'Hara  <fe  Bryan,  for  appellant. 
Leslie  T.  Applegate,  for  appellee. 

Bennett,  J.  The  appellant  and  others,  believing  that  the  construction  of 
a  turnpike  road  from  Palmouth  to  Chipman  Hall,  in  Pendleton  county,  would 
be  beneficial  to  their  private  Interest,  as  well  as  that  of  the  public,  agreed  to 
incorporate  themselves,  under  chapter  56  of  the  General  Statutes,  into  a  com- 
pany for  the  purpose  of  constructing  the  road.  Pursuant  to  this  agreement, 
articles  of  incorporation  were  draw^n  up,  and  signed  and  acknowledged,  by 
appellant  and  others.  The  company  was  organized  thereunder  as  the  Fahnouth 
■&  Chipman  Hall  Turnpike  Road  Company,  and  within  a  short  time  thereafter 
commenced  constructing  the  road.  The  means  necessary  for  the  construction 
of  the  road  was  to  be  furnished  by  subscriptions  to  its  capital  stock.  Many 
.persons  did  subscribe  to  the  capital  stock,  by  signing  their  names,  together 
with  the  amount  they  wished  to  subscribe,  to  a  subscription  paper.  The  ap- 
pellant, prior  to  the  incorporation  of  the  company,  agreed  verbally  to  subscribe 
•61.000  to  the  capital  stock  of  the  company,  for  the  purpose  of  constructing  the 
road;  the  sura  to  be  paid  as  soon  as  the  company  was  organized,  and  the  con- 
struction of  the  road  commenced.  After  the  company  wiis  incorporjited  and 
organized,  the  appellant  often  recognized  his  liability  to  pay  the  $1,000  as 
soon  as  the  work  of  constructing  the  road  was  begun;  and,  after  the  work  of 
constructing  the  road  was  begun,  he  promised  to  pay  the  61,000.  But  after- 
wards, when  the  construction  of  the  road  had  been  pushed  nearly  to  comple- 
tion, the  appellant,  for  the  first  time,  refused  to  pay  the  $1,000.  Thereupon 
the  appellee  brought  suit  in  the  Pendleton  circuit  court  against  the  appellant 
for  its  recovery.  The  trial  of  the  cause  resulted  in  a  verdict  by  the  Jury  in^ 
favor  of  the  appellee  for  the  whole  amount  claimed.  The  lower  court  over- 
ruled appellant's  motion  for  a  new  trial,  and  rendered  judgment  against  him, 
upon  the  verdict  of  the  jury,  for  the  amount  claimed.  He  has  appealed  to 
this  court. 

The  case  of  Twin  Creek  &  ColemansvUle  Turnpike  Road  Co,  v.  Lancaster, 
reported  in  79  Ky.  552,  was  upon  the  following  state  of  facts:  "We,  the  under- 
signed, for  the  purpose  of  constructing  a  turnpike  road  from to , 

promise  and  agree  to  subscribe  the  amounts  set  opposite  our  respective  names 
to  the  capital  stock  of  a  company  to  be  organized  for  the  purpose,  and  to  pay  the 
same  in  such  installments  as  may  be  called  for  by  the  proper  ofilcers  of  such 
company.  And  we  further  agree  that  our  said  subscriptions  may  be  subject 
to  a  call  of  ten  per  cent,  as  soon  as  such  a  company  or  corporation  is  com- 
pleted or  organized. ''  This  court  held  in  that  case  that  the  association  formed 
under  the  General  Statutes  was  nothing  more  than  a  private  corporation; 
and,  although  the  improvement  contemplated  was  for  the  public  good,  yet  the 
profits  arising  from  the  use  of  the  road  inured  to  the  benefit  of  the  stockholders; 
and  the  contract  or  subscription,  entered  into  prior  to  the  organization  of  the 
company,  created  such  an  obligation  as  rendered  tlie  subscribers  liable  for 
their  subscriptions.  The  court  also  said:  "The  purpose  of  signing  the  sub- 
scription was  to  enable  the  subscribers  to  organize  and  form  a  corporation  that 
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would  inure  to  the  benefit  of  all.  It  was,  in  fact,  a  mutual  agreement,  by 
which  each  subscriber  pledged  himself  to  the  other  to  pay  a  certain  sum  of 
money,  in  order  to  perfect  the  organization  and  complete  the  enterprise.  A 
subscriber  or  partner  in  an  intended  undertaking,  subscribing  an  agreement 
to  take  measures  to  carry  out  the  sam^,  cannot  discharge  himself  from  liabil- 
ity, or  repudiate  the  concern  to  which  he  may  have  pledged  himself." 

This  case  is  like  that  case  in  nearly  every  essential  particular,  except  in  this 
case  the  appellant's  agreement  to  subscribe  was  verbal.  In  this  case,  as  in 
that,  the  agreement  to  subscribe  was  not  intended  as  a  mere  voluntary  dona- 
tion; But  the  agreement  to  subscribe  was  intended  to  effect  an  organization 
for  the  purpose  of  building  the  road;  and  when  the  organization  was  effected, 
and  the  construction  of  the  road  commenced,  the  money  was  to  be  paid  and 
used  in  completing  the  road,  which,  when  finished  and  opened  to  the  use  of 
the  public,  would  advance  the  private  interest  of  appellant  and  his  associates, 
as  well  as  the  interest  of  the  public.  Now,  the  copapany  having  been  organ- 
ized upon  the  faith  of  appellant's  agreement  to  subscribe  $1,000  to  the  capital 
stock,  and  others  having  subscribed  to  the  stock  upon  the  faith  of  that  agree- 
ment, and  the  work  of  constructing  the  road  having  been  commenced,  upon 
the  faith  of  that  agreement,  it  is  too  late  for  the  appellant  to  withdraw  from 
the  agreement.  To  do  so  would  be  a  fraud  upon  the  rights  of  his  associates, 
who  embarked  in  the  enterprise,  and  put  their  money  therein,  upon  the  faith 
of  bis  promise.  Also,  under  the  circumstances  of  this  case,  the  appellant's 
agreement  being  verbal  makes  no  difference.  He  is  bound  by  it  as  much  so 
as  if  the  agreement  had  been  in  writing;  because  the  agreement  to  pay  the 
$1,000  was  not  intended  as  a  mere  voluntary  donation,  but  was  an  agree- 
ment to  pay  $1,000  to  be  used  in  the  construction  of  the  road,  when  the  com- 
pany should  be  organized,  and  the  work  thereon  commenced.  He  was  (upon 
this  payment)  to  have,  in  common  with  his  associates,  a  property  right  in  the 
road  to  the  extent  of  $1,000,  and  receive  his  proportion  of  profits  arising 
from  the  earnings  of  the  road.  So  the  consideration  for  the  agreement  was 
valuable,  and,  there  being  nothing  in  the  statute  of  frauds  requiring  such  an 
agreement  to  be  in  writing,  it  is  as  binding  upon  him  as  if  it  had  been  in 
writing. 

Also  the  contention  that  the  agreement  comes  within  the  provision  of  the 
statute  of  frauds  which  requires  contracts,  not  to  be  performed  within  a  jear 
from  the  making  of  them,  to  be  in  writing,  is  not  well  taken ;  for  the  reason 
that  the  stiitute  refers  to  such  contracts  as  are  not  to  be  performed  within  a 
year  from  the  making  of  them,  and  not  to  such  contracts  as  may  be  performed 
within  a  year  from  the  making  of  them.  Here  the  organization  of  the  ap- 
pellee company,  and  the  beginning  of  the  construction  of  the  road,  could  be 
performed  within  a  year  from  the  time  of  appellant's  agreement. 

Where  a  company  is  authorized  to  issue  its  capital  stock,  and  put  it  upon 
the  market  for  sale;  and  a  person  wishing  to  purchase  the  stock,  as  stock, 
merely  as  a  Judicious  investment,  agrees  with  the  company  to  purchase  so 
much  of  the  stock  at  an  agreed  price;  and  the  company,  without  having  de- 
livered the  stock  or  tendered  it  to  the  purchaser,  sues  for  the  recovery  of  the 
agreed  price, — ^then  the  rule  is  that  the  company  cannot  maintain  such  an  ac- 
tion, because  the  company  still  holds  the  property,  and  the  law  will  not  per- 
mit it  to  withhold  the  property  from  the  purchaser,  and  recover  the  agreed 
price  of  it.  In  such  a  case,  the  company's  remedy  would  be  confined  to  an 
action  for  the  recovery  of  such  damages  as  it  might  have  sustained,  such  as 
the  loss  of  a  bargain  by  reason  of  the  purchaser's  failure  to  comply  with  his 
contract.  This  rule  was  correctly  stated  in  the  case  of  ML  Sterling  C,  Co,  v. 
LittlBf  14  Bush,  431.  But  the  rule,  by  inadvertence,  was  incorrectly  applied 
to  the  state  of  facts  before  the  court.  The  same  rule  announced  in  the  case 
of  Ttpin  Creek  cfe  Colemansville  Turnpike  Road  Co.  v.  Lancaeter,  supra, 
and  approved  in  this  case,  should  have  been  applied  to  the  facts  of  that  case;- 
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and  to  the  extent  that  the  opinion  in  that  case  was  made  to  apply  to  the  facta 
of  it,  it  IS  overruled. 

The  instructions  given  by  the  lower  court  to  the  jury  coiTectly  stated  the 
law  of  the  case. 

The  judgment  of  the  lower  court  is  aflirmed. 


Hahn  and  another  v.  Trustees  of  Town  op  Bbllbtub. 

{Qnart  of  AppeaiB  of  Kentucky.    February  16,  1887.) 

Municipal  Corporatiokb— Street  Impbovembntb— Abdttiko  Peopbbtt  Owkkbs— Lia- 
bility OF  Town. 

Where  a  town  made  a  contract  for  the  improvement  of  its  streets,  hy  which  the 
contractor  was  to  look  to  the  abutting  property  owners  for  compensation,  and  in 
no  event  to  the  town,  except  for  the  cost  of  making  intersections  where  the  streets 
crossed,  each  party  supposing  at  the  time  that  the  town  had  power  to  bind  the 
property  owner  by  such  contract,  but,  the  work  being  completed,  and  some  of  the 
property  owners  refusing  to  pay,  it  was  decided,  in  a  suit  brought  against  them, 
that  the  town  had  no  power  to  make  the  contract,  and  they  were  not  liable.  The 
town  also  refusing  to  pay,  the  contractor  brought  this  suit  against  St^  asking  that 
he  be  allowed  to  remove  all  the  improvements  made.  HdcL,  if  he  had  tendered 
back  the  money  paid  by  the  city  for  the  street  intersections,  and  the  sums  paid  by 
the  property  owners  who  had  paid,  he  might  have  recovered,  as  a  municipal  cor- 
poration obtaining  property  under  a  contract  which  it  had  no  power  to  make  can- 
not refuse  compensation,  and  yet  retain  the  property. 

2.  Saiu— Statote  of  Limitations. 

The  act  of  the  town  in  making  the  contract,  and  afterwards  assessing  the  prop- 
erty, and  continuing  to  assert  its  power  to  bind  the  property  holders  until  the 
court  decided  that  it  had  no  such  power,  does  not  constitute  ^aud,  actual  or  con- 
structive, as  against  the  contractor ;  and  Qen.  St.  Ky.  c.  71,  art.  8,  |  6,  providing 
that  in  actions  for  relief  for  fraud  the  cause  of  action  shall  not  be  deemed  to  have 
accrued  until  the  discovery  of  the  fraud,  does  not  apply. 

Appeal  from  chancery  court,  Campbell  county. 

John  S,  Jhicker,  for  appellants.    T.  P.  Makihben,  for  appellees. 

Holt,  J.  The  appellants,  Hahn  and  Trapp,  entered  into  a  contract,  in 
1875,  with  the  appellees,  the  trustees  of  the  town  of  Bellevue,  for  the  improve- 
ment of  a  street,  both  parties  being  then  under^the  mistaken  opinion  that  the 
charter  of  the  town  gave  the  power  to  impose  the  cost  thereof  upon  the  abut- 
ting property.  By  the  contract,  the  appellants  were  to  look  alone  to  the  as- 
sessments upon  the  abutting  property  owners,  and  in  no  event  to  the  town, 
for  their  compensation,  save  as  to  the  cost  of  intersections  with  other  streets, 
which  the  town  was  to  pay.  The  steps  looking  to  the  collection  of  the  assess- 
ments were,  under  the  charter,  to  be  taken  by  the  town.  The  appellants  f  ui^ 
nished  the  material  and  did  the  work.  Some  of  the  abutting  lot-owners  paid 
their  assessments  w  ithout  question .  Others  failing  to  do  so,  the  to wn  brought 
suit  to  compel  it;  and  this  court,  on  June  16»  1880,  decided  that  the  charter 
of  the  appellee  did  not  give  the  power  to  improve  a  street  at  the  expense  of 
the  property  owners.  Thus  they  were  released.  The  appellants  then  sued 
the  town  for  the  balance  due  them,  but  this  court,  on  March  8,  1884,  held 
that  no  implied  promise  upon  its  part  to  pay  for  the  work  arose  by  reason  of 
the  non-liability  of  the  lot-owners.  This  decision  was  based  upon  the  rule 
that  corporations  cannot  be  held  liable  upon  implied  promisee  by  reason  of 
benefits  received,  and  it  is  founded  upon  the  fact  that  corporations,  as  crea- 
tures of  the  statute,  have  no  powers,  save  those  given  oy  the  law  which 
brought  them  into  existence.  The  appellants,  on  April  25,  1884,  brought 
this  action,  seeking  a  judgment  under  which  they  can  remove  the  material 
used  by  them  in  the  construction  of  the  street,  save  at  the  intersections  with 
other  streets,  and  excepting  also  that  portion  of  it,  and  to  its  center,  in  fropt 
of  the  lots  of  those  who  paid  their  assessments.  Their  right  to  maintain  such 
a  suit  is  denied.    It  is  also  pleaded  in  defense  that  a  public  nuisance  would 
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thereby  be  created;  that  it  would  not  only  destroy  the  value  of  the  intersec- 
tions and  the  work  fronting  on  the  lots  of  those  who  paid  their  assessments, 
but  also  the  adjoining  sidewalks;  that,  when  this  action  was  brought,  more 
than  five  years  had  elapsed  since  the  completion  of  the  work,  and  that  limitar 
tion  therefore  bars  it. 

It  was  said  by  the  supreme  court  of  the  United  States  in  Marsh  v.  Frdton 
Co^  10  Wall.  676:  "The  obligation  to  do  justice  rests  upon  all  persons, 
natural  and  artificial;  and,  if  a  county  obtains  the  money  or  property  of 
others  without  authority,  the  law,  independent  of  any  statute,  will  compel 
restitution  or  compensation. "  It  strikes  the  mind  at  first  blush  that  this  is 
true,  and  that  a  municipal  corporation,  obtaining  property  under  a  contract 
ifthich  it  had  no  power  to  make,  cannot  hold  it,  and  yet  refuse  compensation. 
The  appellants  have,  however,  received  pay  for  the  intersections.  Some  of 
the  assessments  have  also  been  paid  to  them,  and  at  least  one  adjoining  prop- 
erty owner  who  has  paid  his  assessment  is  resisting  a  recovery  upon  the  same 
grounds,  substantially,  as  thoee  presented  by  the  town.  No  offer  to  refund 
or  tender  of  the  amount  thus  received  has  been  made  by  the  appellants.  If 
this  had  been  done,  we  should  be  inclined,  in  obedience  to  the  dictates  of 
justice,  to  permit  a  recovery  by  the  appellants,  did  not  the  plea  ot  limitation 
stand  in  the  way. 

By  our  statute,  an  action  for  the  recovery  of  personal  property,  or  upon  an 
implied  contract,  must  be  brought  within  five  years;  but  it  further  provides 
that,  if  relief  be  sought  upon  the  ground  of  fraud,  the  cause  of  action  shall 
not  be  deemed  to  have  accrued  until  its  discovery.  It  is  not  claimed  that 
there  was  any  actual  fraud  in  this  instance,  but  that  the  conduct  of  the  ap- 
pellee amounted  to  constructive  fraud ;  that,  by  making  the  contract,  suing  for 
the  assessments,  and  continuing  to  assert  its  power  to  do  all  this  until  the  de- 
cision of  tMs  court  on  June  16,  1880,  it  estopped  itself  from  relying  upon  the 
lapse  of  time;  and  that  the  statute  did  not  begin  to  run  until  the  opinion  of 
this  court  was  rendered,  when,  for  the  first  time,  it  was  discovered  that  the 
town  had  no  such  power. 

It  is  true  that  the  saving  in  the  statute  applies  to  cases  of  constructive  fraud. 
Cotton  V.  Broum,  MS.  opinion,  (March  25, 1882.)  This  is  because,  in  such 
cases,  the  party  ought  not  in  conscience  to  avail  himself  of  the  lapse  of  time. 
Legal  or  constructive  fraud,  however,  includes  such  acts  as,  although  not  or- 
iginating in  any  evil  design  or  intention  to  perpetrate  a  fraud,  yet,  by  their 
tendency  to  deceive  or  mislead  others,  or  to  violate  private  or  public  confidence, 
are  forbidden  by  law.  Here,  however,  the  injured  party  was  in  law  bound  to 
know  and  take  notice  of  the  want  of  power  upon  the  part  of  the  corporation. 
They  were  bound  to  know  it  equally  with  the  town  trustees.  This  being  so, 
they  cannot  now  avoid  the  effect  of  "the  statute  of  repose,"  upon  the  ground 
that  the  assertion  by  the  trustees  of  a  power,  which  in  point  of  fact  had  not 
b^n  conferred  upon  them,  amounted  to  a  constructive  fraud.  They  have  no 
right,  under  such  circumstances,  to  say  that  they  were  misled  or  deceived,  or 
their  confidence  abused.  If  so,  it  resulted  as  much  from  their  own  neglect 
and  fault  as  that  of  the  other  paity,  who  was  actuated  by  no  fraudulent  design. 

We  appreciate  the  hardship  of  this  case,  and,  if  within  our  power,  would 
relieve  it;  but  can  only  suggest  that  the  natural  obligation  upon  all  to  do 
jastioe  should  prompt  the  appellees,  as  a  matter  of  right  and  fair  dealing,  to 
procure  from  our  legislature  an  enabling  act,  under  which  it  can  pay  to  the 
appellants  whatever  may  be  justly  due  them.    Judgment  affirmed. 
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Edmunds  v.  Lbavbll's  Adm'b. 

(OohH  of  Appeals  of  Kentucky.    Febniary  10,  1887.) 

1.  MOBTOAOE— AOKNOWLSDGMEKT  BBFOBS  DeFDTY-ClEBK— CeBTIFICATB. 

A  mortgage  having  been  acknowledged  before  a  deputy-clerk^  and  the  principal 
clerk,  in  writing  out  the  certificate,  failing  to  set  forth  the  facts,  and  indnde  the 
indorsement  of  acknowledgment  made  on  tne  mortgage  by  the  deputy,  held,  tke  mi»- 
take  may  be  corrected,  and  the  lien  under  the  mortgi^e  is  good. 

2.  Lis  Pendsvs—Mortgagob  Aoquibiko  Gbeateb  Intbbest  in  Laivd. 

.  A  pending  action  to  enforce  a  mortgage  is  notice  to  all  purchasers,  who  become 
such  during  the  pendency  of  the  action,  of  the  mortgap^ee's  rights.  So,  where  a 
husband  and  wife  join  in  mortgaging  her  land,  and,  shedding,  her  interest  descended 
to  her  sons,  from  one  of  whom  the  husband  bought  his  interest,  Jidd,  the  interest 
so  purchased  was  liable,  along  with  the  husband's  estate  by  curtesy,  to  the  mort- 
gage; especially  as  it  appeared  that  the  mortgage  contained  a  clause  of  general 
warranty. 

Appeal  from  circuit  court.  Barren  county. 

This  action  was  brought  by  appellee,  Thomas  Leaveli,  against  appellant, 
W  H.  Edmunds,  to  ei^orce  a  mortgage  executed  by  said  Edmunds,  and 
Amanda,  his  wife,  to  Leavell.  The  plaintiff  alleged  that  the  deputy-clerk  be- 
fore whom  the  mortgage  was  acknowledged  by  the  married  woman  had  made 
the  proper  memorandum  thereon,  but  that  the  clerk,  through  ignorance  or 
carelessness,  had  omitted  it  from  his  certificate,  and  plaintiff  relied  on  the  act 
of  May  10,  1884,  as  curing  this  defect,  although  the  act  was  passed  subse- 
quently to  the  bringing  of  this  suit  That  act  provides  that  "no  conveyance 
of  real  estate  heretofore  made  by  a  married  woman  shall  be  adjudged  void 
because  of  a  failure  by  the  county  clerk  to  incorporate  in  his  certificate  to 
such  conveyance  the  indorsement  of  acknowledgment  which  may  have  been 
made  by  his  deputy  thereon.  Where  acknowledgments  to  conveyances  of 
real  estate  have  heretofore  been  taken  by  a  deputy-clerk,  and  a  memorandum 
thereof  indorsed  by  him  on  such  conveyance,  and  a  certificate  of  such  acknowl- 
edgment has  been  afterwards  written  out  by  the  principal  clerk  and  signed 
by  him  as  having  been  done  by  such  deputy,  such  conveyance  and  certificate, 
and  the  recording  thereof,  shall  be  held  to  be  valid,  although  the  memorandum 
of  the  deputy  may  not  have  been  copied  into  said  certificate.''  1  Acts  188S- 
84,  p.  177.  Plaintiff  also  alleged  that,  at  the  time  the  mortgage  was  exe- 
cuted, the  defendant,  Edmunds,  and  his  wife  had  living  issue  of  their  mar- 
riage, and,  the  wife  having  died  since,  said  defendant  was  entitled  to  a 
life-estate  in  the  land  as  curtesy,  which  it  was  alleged  was  subject  to  the 
mortgage.  It  was  also  alleged  that,  upon  the  death  of  the  wife,  she  left  two 
children,  0.  M.  and  William  Edmunds,  as  her  only  heirs,  and  that  C.  M.  Ed- 
munds had  conveyed  to  W.  H.  Edmunds,  his  father,  his  undivided  one-half  in- 
terest in  remainder  in  this  land,  which  interest  plaintiff  claims  is  also  subject 
to  the  mortgage;  Edmunds  and  wife  having  conveyed  the  land  with  covenant 
of  warranty.  It  appeared  also  that  W.  H.  Edmunds  had  atterwards  mort- 
gaged to  a  third  party  part  of  the  land  conveyed  to  him  by  C.  M.  Edmunds. 
William  Edmunds,  the  other  child,  and  owner  of  the  other  one-half,  sold  his 
interest  to  Sammia  Edmunds,  the  second  wife  of  W.  H.  Edmunds,  the  father. 
The  court  below  adjudged  that  the  land  was  subject  to  appellee^s  mortgage, 
and  that  mortgage  was  a  prior  lien  on  the  land  to  those  incumbrances  subse- 
quently made  by  W.  H.  Edmunds.    The  defendant,  Edmunds,  appealed. 

Porter  c£-  McQtioum,  for  appellant.  J.  W,  Jones  and  Richards  4te  Hines^ 
for  appeUee. 

Pryor,  C.  J.  The  mortgage  executed  by  the  feme  covert^  Mrs.  Edmunds, 
was  acknowledged  before  a  deputy-clerk,  and  that  instrument  recorded,  with 
the  certificate  of  the  principal  clerk  that  the  acknowledgment  had  been  made 
in  that  way,  but  he  failed  to  embody  tlie  memorandum  made  by  the  deputy 
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in  his  (the  clerk*8)oertificate, — a  technical  omission,  that  is  to  deprive  the 
grantee  of  title  when  the  mode  of  aclcnowledgment  appears  upon  the  instru- 
ment itself.  The  statute,  however,  so  provides.  Now,  it  is  alleged  in  this 
case  that  the  cleric,  through  neglect  or  ignorance,  had  failed  to  copy  the  mem- 
orandum made  by  the  clerk  in  his  certiflcHte;  and,  while  he  asks  that  the  de- 
feet  be  remedied  by  a  subsequent  curative  statute,  he  also  asks  for  all  the  relief 
to  which  he  is  entitled.  During  the  pending  of  the  action  to  foreclose  the 
mortgage,  the  feme  having  died,  certain  transfers  were  made  of  the  land  by 
her  heirs  that  it  is  claimed  operate  to  defeat  the  equity  that  appellee  had  to  en- 
force the  mortgage  as  against  the  original  grantor.  The  action  being,  at  the 
time  of  the  transfers,  a  pending  action,  to  subject  this  land  to  the  payment  of 
the  mortgage  debt  by  reason  of  the  mortgage,  was  notice  to  all  purchasers  of 
the  right  of  the  appellee  to  enforce  the  mortgage  lien  by  reason  of  any  equity 
growing  out  of  the  execution  of  the  mortgage.  The  mortgage  constituted  the 
lien,  and  the  action  to  foreclose  it  was  a  lis  pendens  as  to  those  who  pur- 
chased during  the  pendency  of  that  action.  Besides,  it  appears  from  the 
record  that,  at  the  death  of  Mrs.  Edmunds,  who  owned  the  fee  in  the  land, 
she  left  two  children,  one  by  the  name  of  C.  M.  Edmunds,  who,  together  with 
bis  father  and  mother,  were  the  joint  obligors  in  the  note  to  Leavell,  which 
the  mortgage  w&s  given  to  secure.  After  his  mother's  death,  he  sold  his  one- 
half  interest  in  the  land  to  his  father,  save  and  except  a  lien  which  Thomas 
Leavell  had  upon  the  same.  The  father  had  executed  the  mortgage  in  con- 
junction with  his  wife,  with  a  clause  warranting  the  title,  and  becomes  to  be 
the  one-half  owner  by  a  subsequent  conveyance  from  his  son,  subject  to  this 
lien  of  Leaveirs.  The  father  is  in  no  condition  to  resist  the  foreclosure  of 
the  mortgage,  nor  will  he  be  allowed,  under  the  circumstances,  40  set  up 
title  in  himself  to  defeat  the  claim  of  the  appellee.  In  fact;  under  the  prayer 
for  general  relief,  the  whole  land  was  subject  to  this  debt  as  a  prior  lien,  and 
the  mistake  or  oversight  of  the  clerk  should  have  been  corrected ;  but,  as  the 
relief  lias  been  granted  upon  other  grounds  equally  as  tenable^  the  judgment 
must  be  afflrhaed. 

Lbwis,  J.,  not  sitting. 


Jahrs'  Adm'x  9.  Trustees  of  Harrodsbttbo. 

{Omrt  of  AppeaU  of  Kentucky,    February  14,  1887.) 

1.   MUNICIPAL  COBPORATION  —  LOT>OWKSB  —  BLABTIlf G  KOCK  CAUSING  IVJUBT  TO  PAflB- 
KBrBY. 

Where  the  owner  of  a  town-lot  was  engaged  in  blasting  stone  thereon  In  inch 
manner  that  a  piece  of  stone  was  thrown  over  into  the  street,  so  as  to  injure  one 
who  was  passing  by,  hdd^  the  person  so  injured  could  not  recover  of  the  city  for  the 
injury,  on  the  ground  that  it  had  permitted  the  owner  to  carry  on  his  blasting  op- 
erations. Although  a  city  roay  have  iiill  power  to  pass  an  ordinance  to  abate 
nuisances,  yet  its  lailnre  to  exercise  such  power  gives  no  cause  of  action  against  the 
dty.i 

Appeal  from  circuit  court,  Mercer  county. 

P.  B,  Thompson  and  T.  C.  Bell,  for  appellant.  O.  8.  Boston  and  R.  P. 
Jacobs,  for  appellee. 

Prtor,  J.  The  appellant's  intestate  was  seriously  injured  by  a  stone 
thrown  by  a  blast  of  powder  that  was  made  on  the  lot  of  one  of  the  residents 
of  the  town,  preparatory  to  the  erection  of  a  building  upon  it  by  the  owner. 
An  action  was  institutcid  by  the  person  injured  against  the  town  of  Harrods- 
burg,  in  which  it  is  alleged  that  the  excavation  was  made  on  the  lot  by  the 
consent  of  the  city,  and  the  blasting  of  stone  permitted  for  several  days;  the 
stones  falling  in  the  streets  of  the  city,  so  as  to  endanger  tlie  lives  of  its  citi- 
zens, and  of  those  passing,  and  finally  one  of  the  stones  striking  the  plaintiff 

>86e  Habbell  v.  City  of  Viroqua,  (Wis.)  30  N.  W.  Rep.  847. 
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on  the  foot,  crushing  it,  rendering  him  a  cripple  for  life.  It  is  alleged  that 
the  blasting,  as  it  was  conducted,  was  a  nuisance,  and  so  known  to  the  offi- 
cers of  the  city  government,  and  they  neglected  to  abate  it,  or  to  take  any  steps 
for  the  protection  of  those  passing  against  the  danger.  The  plaintiff  died,  and 
the  action  is  now  in  the  name  of  his  personal  representative,  who  has  ap- 
pealed from  a  judgment  sustaining  a  demurrer  to  the  petition,  and  dismissing 
the  action.  It  is  not  alleged  that  the  nuisance  was  committed  under  or  by  the 
direction  of  the  trustees  of  the  town,  or  that  the  town  had  any  interest  In  the 
lot,  or  tlie  excavation  that  was  being  made  upon  it.  The  lot  formed  no  part 
of  the  public  streets  or  alleys  of  the  town,  was  not  used  as  a  park  or  pleasure 
ground  by  the  town,  and  the  town  was  in  no  manner  connected  with  the 
wrong,  except  in  consenting  to  the  erection  of  the  building.  It  is  not  alleged 
that  the  building  or  excavation  was  a  nuisance,  or  endangered  the  lives  of 
the  people,  but  it  is  averred  only  that  the  mode  of  blasting  the  rock,  con- 
ducted by  the  owner,  or  those  in  his  employ,  was  dangerous  to  the  passers-by, 
and  resulted  in  the  injury  complained  of. 

The  legislative  power  of  the  town  may  have  authorized  the  abatement  of 
nuisances,  and  the  imposition  of  penalties  by  the  authorities  on  those  who 
create  a  nuisance  on  their  own  lots,  and  yet  we  are  aware  of  no  rule  that 
would  make  the  town  liable  in  a  civil  action  for  a  failure  to  piiss  ordinances 
for  the  suppression  of  such  nuisances,  or  to  enforce  those  laws  through  the 
proper  officer  when  enacted.  The  public  streets  of  the  town,  under  the  im- 
mediate control  of  the  trustees  or  the  municipal  authorities,  must  be  kept  un- 
obstructed; and,  when  an  injury  results  to  the  citizen  by  reason  of  a  neglect 
of  duty  in  this  regard  by  the  proper  authorities,  a  civil  action  may  be  main- 
tained; and  so  of  other  property  within  the  corporate  limits,  and  belonging  to 
the  corporation.  Here  an  action  is  attempted  to  be  maintained  by  a  private 
citizen  against  the  town  because  of  the  negligent  conduct  of  the  owner  on 
his  own  lot,  in  making  an  excavation  by  the  use  of  powder,  that  has  become 
dangerous  to  the  adjoining  property,  or  to  persons  passing  on  the  street  ad- 
jacent. The  town  might  have  notified  the  owner  to  cease  blasting,  but  the 
failure  of  the  owner  to  comply  with  the  request  would  not  make  the  town 
liable  for  failing  to  take  such  action  as  was  necessary  to  abate  the  nuisance. 
The  town  may  have  had  no  ordinance  on  the  subject,  and  the  remedy,  if 
adopted,  not  adequate  to  suppress  the  wrong,  and  still,  for  the  failure  of  either 
the  legislative  or  judicial  department  of  the  town  to  perform  its  duty  in  this 
regard,  no  action  would  lie.  The  owner  would  be  liable  to  an  indictment  at 
the  instance  of  the  public,  and  also  to  an  action  by  the  party  receiving  a  pri- 
vate injury  by  reason  of  the  wrong,  but,  as  to  the  town,  no  liability  would 
exist.  The  power  of  a  town  or  city  to  suppress  or  abate  a  nuisance,  like  all 
other  powers,  is  derived  solely  from  the  legislature,  and  that  a  town  is  re- 
sponsible for  not  abating  a  nuisance^  both  to  the  public  and  to  the  private  cit- 
izen who  has  received  a  special  injury,  may,  as  a  general  rule,  well  be  con- 
ceded; but  in  all  such  cases  the  injury  complained  of  must  arise  either  from 
the  neglect  of  the  town  in  the  attempt  to  discharge  a  public  duty  for  the  ben- 
efit of  the  public,  such  as  improving  its  streets,  digging  its  public  wells,  or 
erecting  other  public  works,  or  in  omitting  to  keep  such  improvements  in  a 
condition  that  protects  the  public  or  the  private  citizen  from  danger.  In  all 
such  cases  the  town,  if  a  nuisance  is  caused  by  the  neglect  of  its  officers,  or 
by  others  on  its  public  grounds,  is  answerable  in  damages,  either  to  the  state, 
or  the  citizen,  or  both,  when  a  special  injury  occurs  to  the  latter. 

The  erection  of  improvements  within  a  city  being  ministerial,  the  work 
must  be  done  in  an  ordinarily  skillful  manner,  and  if  not,  and  an  injury  re- 
sults to  the  citizen,  the  town  will  be  responsible;  but  for  neglecting,  through 
its  officers,  to  discharge  certain  ofilcial  acts, — ^that  is,  to  abate  a  nuisance  on 
private  property,  caused  by  the  act  of  the  owner  alone, — no  responsibility  ex- 
ists for  a  special  injury. 
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In  the  case  of  Davis  v.  City  Council  of  Montgomery,  reported  in  51  Ala. 
139,  the  house  of  the  plaintiff  was  burned  down  by  sparks  from  a  steam-engine 
used  by  the  proprietor  of  an  adjoining  lot.  Although  the  engine  might  have 
been  abat^  as  a  nuisance  under  the  city  charter,  and  the  authorities  had  been 
notified  of  the  danger,  it  was  held  that  no  recovery  could  be  had.  The  doc- 
trine contended  for  in  this  case  is  that  the  town  is  bound  to  abate  all  nui- 
sances within  its  limits,  or  be  responsible  in  damages  to  those  who  may  be 
injured  thereby.  This  rule  cannot  apply  to  a  municipal  corporation.  The 
power  to  abate  a  nuisance  may  be  expressly  given,  but  the  failure  to  provide 
the  means  of  removing  the  nuisance,  or  the  omission  of  its  officers  to  remove 
it  when  the  means  are  provided,  gives  no  cau^e  of  action  to  those  who  are  in- 
jured by  this  neglect  of  duty.  The  party  creating  the  nuisance  is  liable  in  a 
civil  action,  and  may  be  indicted  for  the  offense.  The  charter  of  a  town  or 
«ity  usually  gives  it  the  power  to  open  streets,  alleys,  etc.,  and  to  take  control 
of  and  the  custody  of  those  streets,  as  well  as  the  public  buildings  and  public 
squares,  and  therefore  it  becomes  the  duty  of  the  authorities  to  remove  nui- 
sances, and  to  prevent  all  obstructions  in  its  public  thoroughfares  calculated 
to  endanger  the  lives  of  those  who  are  upon  them. 

In  the  case  of  Parker  v.  Mayor ,  etc.,  of  Macon,  reported  in  89  6a.  725,  a 
dwelling  had  been  destroyed  by  fire,  leaving  the  walls  of  the  building  on  the 
edge  of  the  sidewalk.  The  wall  was  in  sucli  a  condition  as  made  it  liable  to  fall 
at  any  moment,  and  injure  those  passing  on  the  street.  It  did  fall,  and  injured 
the  plaintiff^  who  sued  and  recovered  damages.  The  result  in  tliat  case  was 
made  to  depend  on  the  duty  of  the  city  to  keep  its  sidewalks  and  streets  in  a 
<x>ndition  of  repair  that  would  render  them  safe  for  those  passing.  It  was 
argued  in  that  case  that  the  wall  was  private  property,  but  the  court  held  that 
it  was  the  duty  of  the  city  to  remove  anything  hanging  over  the  sidewalk 
which  would  probably  work  an  injury  to  those  passing.  That  case  was  likened 
to  the  case  of  a  pit  dug  at  the  edge  of  the  street,  with  no  protection  to  prevent 
those  passing  fix)m  falling  or  stepping  over.  Both  were  regarded  as  obstruc- 
tions to  the  public  way,  and,  the  city  having  the  control  of  the  streets  like  an 
individual,  could  not  create  the  nuisance,  and  should  not,  by  reason  of  its 
charter  contract,  neglect  the  important  duty  of  keeping  such  a  way  safe  for 
those  passing  over  it.  Here  the  stones  constituted  no  obstruction  to  the  street, 
although  the  lives  of  those  passing  were  endangered.  The  city  had  neither 
the  custody  nor  control  of  the  private  property,  and  is  no  more  liable  for  the 
special  injuiy  than  if  sky-rockets  shot  from  the  grounds  of  the  owner  had 
caused  the  town  to  burn  up,  or  had  injured  those  upon  the  streets,  or,  as  in 
the  case  from  Alabama,  where  the  sparks  from  the  engine  bad  destroyed  the 
house  of  a  neighbor.  There  is  a  manifest  disti nction  between  the  case  before  us 
and  that  of  Parker  v.  Mayor,  etc.,  of  Macon,  supra.  In  the  last-named  case 
the  duty  was  imposed  upon  the  party  in  possession,  with  the  absolute  control  of 
the  streets  for  tiiie  public  use,  of  keeping  them  in  repair,  and  it  was  as  much 
its  duty  to  remove  the  wall  as  it  was  to  have  taken  the  debris  from  the  street 
after  the  fall.  The  cliai*ter  obligation  bound  it  to  discharge  this  duty.  In 
the  case  before  us  the  town  was  empowered  to  legislate  in  regard  to  all  nui- 
sances, and  the  omission  to  provide  a  remedy  against  the  owner  of  private 
property  permitting  the  nuisance,  or  to  execute  an  ordinance  passed  to  pro- 
hibit such  a  nuisance,  and  to  abate  it,  is  made  the  foundation  of  the  action. 
The  failure  to  take  legislative  action,  or  to  enforce  the  law  when  enacted,  by 
entering  upon  the  private  estate  of  the  citizen,  and  staying  the  manner  of  the 
execution  of  the  owner's  work  upon  it»  gives  no  cause  of  action  against  the 
city.  The  failure  to  exercise  that  governmental  power,  whether  legislative 
or  judicial,  is  not  within  the  class  of  cases  or  the  rule  by  which  the  liability 
of  the  town  is  to  be  determined. 

The  judgment  below  is  affirmed. 
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Bean  and  others  o.  Hoffendorfeb  and  others. 
(Cbttrt  tf  Appeab  of  KaUueky.    February  17, 1887.) 

1.  EQinrr— Salkb.  Ssttivo  Abidk— Dbobbb. 

Civil  Code  Ky.  }  S21,  (Myers*  Code.  682,)  proTidine  that  a  Jadgraent  shall  not  be 
vacated  until  it  be  adjudged  that  there  is  a  valid  defense  to  the  action  in  which  the 
judgment  is  rendered,  is  not  intended  to  make  the  power  of  the  court  to  vacate,  after 
the  expiration  of  the  term,  an  order  confirming  a  judicial  sale,  dependent  upon  the 
existence  of  a  valid  defense  to  the  cause  of  action  or  claim  sued  on.  The  judgment 
and  order  confirming  the  sale  are  distinct  and  independent  of  each  other;  the  one 
may  stand,  although  the  other  is  set  aside. 

2.  Samb—Ivadbquaot  or  Pbicb. 

Even  if  it  be  a  true  rule  that,  when  time  is  allowed  to  redeem  land  sold  at  judidal 
sale,  mere  inadequacy  of  price  is  no  ground  of  exceptions  to  the  sale,  yet  the  rule 
does  not  apply  where  two  lots  are  improperlv  sold,  when  either  may  be  worth,  and 
at  a  fair  sale  would  brine,  more  than  enough  to  satisfy  the  judgment,  leaving  the 
other  lot  unincnmbered.'^ 

Appeal  from  Louisville  chancery  court. 

This  action  was  brought  by  appellants.  Bean  and  others,  as  heirs  at  law  of 
Isaac  Smith,  against  appellee  Hoffendorfer,  to  set  asldd  a  deed  made  to  Hoff- 
endorfer  for  land  bought  at  judicial  sale,  which  land  belonged  to  said  Isaac 
Smith.  They  alleged  that  the  land«  consisting  of  two  city  lots,  was  sold  to  pay 
a  street-improvement  claim  against  it, at  an  enormous  sacrifice;  that,  though 
Smith  was  served  with  process  in  the  case,  he  was  a  lunatic  at  the  time;  tluit 
no  one  defended  for  him,  nor  did  his  condition  appear  of  record;  that  he  had 
the  right  to  redeem  the  lots  within  three  years  after  the  sale,  but  died  with- 
out exercising  the  right,  and  they,  as  his  heirs,  bring  this  suit  to  set  aside  the 
deed  and  sale,  and  to  have  the  right  to  redeem  adjudged  them,  although  the 
three  years  for  redemption  have  expired.  The  lower  court  dismissed  the  peti- 
tion, and  the  heirs  appealed. 

For  the  original  opinion  in  this  case,  see  2  S.  W.  Bep.  556. 

F.  P.  Straus,  J.  R.  M*  Polkt  and  D.  M.  Rodman,  for  appellants.  Lane  A 
Burnett,  for  appellees. 

Lewis,  J.  It  was  not  intended  by  section  521  of  the  Code  (Myers*  Code, 
582)  to  make  the  power  of  the  court  to  vacate,  after  the  expiration  of  the 
term,  an  order  confirming  a  judicial  sale,  dependent  upon  the  existence  of  a 
valid  defense  to  the  cause  of  action  or  claim  sued  on.  If  it  had  been,  no  sale 
of  real  properly  under  a  valid  judgment  could,  after  confirmation,  be  sec  aside 
for  any  cause,  however  unjust,  unfair,  or  even  fraudulent,  it  might  be.  The 
question  as  to  the  validity  of  the  sale  is  distinct  from  that  in  regard  to  the 
judgment  under  which  it  is  made;  for,  though  the  judgment  be  reversed  or 
vacated,  it  does  not  necessarily  follow  that  the  sale,  if  already  confirmed,  will  be 
set  aside,  and,  on  the  other  hand,  there  may  exist  grounds  for  setting  aside  a 
sale  which  do  not  affect  the  judgment.  If,  then,  Isaac  Smith,  or  any  one  for 
him,  could,  being  present,  have  presented  a  valid  defense  to  the  motion  to 
confirm  the  report  of  sale,  his  heirs  at  law  may,  for  the  cause  mentioned  in 
subsection  7,  §  518,  now  make  the  same  defense,  without  calling  in  question 
the  judgment  for  the  sale.  His  defense  would  have  been  that  the  two  lots 
were  sold  at  an  enormous  sacrifice,  for  much  less  than  the  value  of  either  of 
them,  and  that,  by  reason  of  his  unsoundness  of  mind,  he  was  ignorant  of 
the  pendency  of  the  action  against  him,  of  the  judgment,  and  of  the  sale;  and, 
if  such  defense  had  been  made,  the  tourt  would  undoubtedly  have  set  aside 
the  sale. 

But  it  is  argued  that,  when  time  is  allowed  to  redeem,  inadequacy  of  price 
is  no  ground  of  exception  to  a  judicial  sale.    Even  if  that  rule  was  correct, 

'See  note  to  former  opinion,  2  8.  W.  Rep.  656;  Garden  v.  Lane,  (Ark.)  2  8.  W.  Rep. 
709. 
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it  could  not  be  applied  in  every  case  without  working  injustice;  for  there 
may  be  a  case  where  the  defendant  is  unable  to  redeem,  and  consequently  in- 
terested in  having  the  property  sold  for  a  fair  price;  or  a  case  like  this,  where 
two  lots  of  land  are  improperly  sold,  when  either  of  them  may  be  worth,  and 
at  a  f^r  sale  would  bring,  more  than  enougii  to  satisfy  the  judgment,  leaving 
the  other  unimcumbered.  Though  appellants  in  their  petition  did  not.  in 
terms,  pray  to  have  the  order  confirming  the  sale  vacated,  they  did  ask  that 
the  judgment  in  the  original  action,  and  all  the  proceedings  under  it,  be  de- 
clared void;  that  the  de^  to  appellees  be  canceled,  and  the  title  and  possession 
of  the  property  be  restored  to  them;  and  they  stated  all  the  facts  necessary  to 
constitute  the  cause  mentioned  in  subsection  7  for  setting  aside  the  sale.  The 
plaintiff  in  the  original  action  were  not  made  parties  to  this,  consequently 
the  only  issue  made  is  with  appellees,  and  the  only  relief  sought,  or  that  can 
be  granted,  is  against  them,  which  involves  vacating  the  order  confirming 
the  sale,  and  cancelling  the  deed,  and  restoration  of  the  title  upon  the  con- 
ditions mentioned  in  the  original  opinion.    Petition  overruled. 


LotnBvuxB  ft  N.  B.  Co.  v.  Commonwealth  and  others.    (Four  Cases.) 
Appeals  from  CSionit  Goart,  lincoln  Gonnty. 

Same  d.  Same. 
Appeal  from  Gircnit  Court,  Warren  County. 

Same  v.  Same. 
Appeal  from  Circuit  Court,  Marion  County. 
{Oaurt  qf  AppeaU  (^  KmUuckt/.    February  17,  1887.) 

«   TaXATIOV— AflBEBSMXHT— OmITTXD  FBOPSBTT—PBNAI^rY—IUlLBOAIlB— LIMITATIONS. 

Where  a  railroad  fails  to  list  ita  property  for  county  taxation,  and  the  sheriff  re- 
ports it  to  the  county  court  as  delinquent,  that  court  nas  power,  under  Gen.  St.  Ky. 
c  92,  art.  6,  ^{  20-2S,  to  direct  its  clerk  to  assess  the  road ;  but,  more  than  five  years 
having  elapeed  since  the  year  for  which  the  tax  is  claimed,  the  court  has  no  right 
to  impose  the  fine  and  triple  tax,  under  section  20.  That,  being  a  i>eualty,  is  barred 
after  five  years,  under  Oen.  St.  Ky.  c  71,  art.  3,  2  2,  barring  an  action  for  a  penalty 
after  the  lapse  of  five  yean. 
L  Sams— FAii«t7BE  to  Rbtubv  FROFXBrr— Appsal. 

In  a  statutory  proceeding  in  the  county  court  against  a  railroad,  to  compel  it  to 
list  its  property  for  taxation,  the  court  directed  its  clerk  to  nmke  the  assessment, 
and  the  railroad  appealing  to  the  circuit  court,  where  the  evidence  was  heard  anew,, 
and  the  appeal  dismissed,  Iteld,  this  was  a  virtual  affirmance  of  the  county  court 
Judgment,  and  the  railroad  could  not  complain  that  the  circuit  court  had  not  dis- 
posed of  the  case  on  its  merits. 

L  SaMB— AsSESSMBIfr— RaILBOADS— COTTTTTT  COXTBT. 

Since  the  enactment  of  the  statute  of  March  17, 1876,  (1  Acts  Ky.  1878.  p.  78,)  en- 
titled "An  act  to  make  taxation  equal  and  imiform  in  counties  where  an  od  wUarem 
tax  is  levied  by  the  county  court,*'  tliere  can  be  no  question  that  railroads  are  liable 
for  county  taxes.  But  the  act  contains  no  provision  authorizing  the  county  court 
to  make  the  assessment;  the  assessor  only  is  authorized  to  make  it.  The  county 
court  is,  however,  given  such  power  under  Gen.  St.  Ky.  c.  92,  art.  6,  {  23. 

t.   SaMB— STATUrOBY  CONSTBUCTION. 

Gen.  St.  Ky.  c.  92,  art.  5,  U  20-28,  providing  for  the  compulsory  assessment  by  th& 
^sounty  court  of  the  property  of  pcpjons  failing  to  list  it  with  the  assessor,  but  act  of 
March  17,  1876,  (Acts  1876,  p.  78,)  providing  for  equal  and  uniform  taxation  by 
counties  of  railroads,  and  failing  to  include  the  provision  about  compulsory  tax- 
ation, ?ield^  this  cannot  be  considered  an  intentional  casus  omissus  by  the  legislature, 
as  the  effect  would  be  to  relieve  all  railroads  from  taxation  unless  they  voluntarily 
aubmitted  to  it. 
K  Samb— Failure  to  List  Pbopkbty—Summonh. 

Gen.  St.  Ky.  c.  92,  art.  5,  2  '25,  providing  that  the  sheriff  ahaM  report  to  the  county 
court  any  one  who  fails  to  list  his  property  for  taxation  in  any  year,  held,  the  sum- 
mons issued  on  the  information  need  only  state  the  failure  to  list,  and  not  the  other 
facts  required,  where  the  assessor  gives  tne  information  under  sections  21  and  22. 
Bat  the  sheriff,  in  reporting  delinquents,  is  not  confined  to  those  becoming  such 
during  his  term  of  office. 
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6.  Same— Statutb  of  LiMiTATTOire. 

Gen.  St.  Ky.  c.  d2,  art.  6«  1 23,  authorizing  the  county  court,  in  a  proceeding  against 
a  tax-payer  for  failing  to  list  his  property,  to  direct  its  clerk  to  assess  the  property, 
Iield,  the  tax-payer  cannot  rely  on  lapse  of  time  as  a  bar  to  the  proceeding. 

Bawntred  dk  Lisle,  Wm,  Lindsay,  Hill  dk  Alcorn,  Mitchell  dk  Dubose,  H. 
W,  Bruce,  and  Porter  cfe  Porter,  for  appellant.  W.  H,  Julian,  J.  €.  Sims, 
Spaiding  <k  Thompson,  Carpenter  &  Miller,  and  A,  Duvail,  for  appellees. 

Holt,  J.  These  cases  involve  like  qaeetions,  and  will  therefore  be  consid- 
ered together.  To  this  end  a  brief  history  of  them  is  necessary.  The  Warren 
and  Marion  county  cases  are  proceedings  totcompel  the  appellant,  the  Louis- 
yille  &  Nashville  Railroad  Company,  to  list  its  property  in  those  counties  for 
the  years  1876  and  1877,  for  county  taxation;  while  in  the  Lincoln  county 
cases  it  is  sought  to  enforce  a  triple  tax  and  fine  against  the  appellant  for  its 
failure  to  list  its  property  for  those  years  for  such  pui-poses.  In  the  Marion 
county  case  the  sheriff  reported  in  writing  to  the  county  court  clerk  that  the 
appellant  had  failed  to  give  in  a  correct  list,  while  in  the  other  case  he  re- 
ported that  it  had  failed  to  list  its  property  altogether.  In  the  Warren  and 
Marion  county  eases  a  summons  was  thereupon  issued  against  the  appellant 
to  show  cause,  if  any  it  had,  why  its  property  should  not  be  listed;  and,  the 
matter  having  been  heard  by  the  county  court,  it  directed  its  clerk  to  list 
the  property,  but  rendered  no  judgment  for  triple  tax,  or  any  fine.  In  the 
Marion  county  case  this  judgment  was.  upon  appeal  to  the  circuit  conrt,  sus- 
tained. In  the  Warren  county  case  the  appeal  from  the  judgment  of  the 
county  court,  after  the  introduction  of  testimony,  and  upon  hearing  by  the 
circuit  court,  was  dismissed. 

It  is  urged  that  this  action  by  the  latter  court  must  be  reversed,  because, 
as  the  case  upon  appeal  had  to  be  tried  de  novo,  the  appellant  had  a  right  to 
its  decision  upon  the  questions  at  issue,  and  a  dismissal  of  the  appeal  left  the 
county  court  judgment  in  full  force.  It  was,  however,  a  virtual  affirmance 
of  it;  and  although  the  proceeding  was,  for  the  most  part,  styled  in  the  name 
of  the  Warren  county  court,  yet,  as  required  by  the  statute,  the  summons 
was  in  the  name  of  the  commonwealth.  The  summons  in  each  of  the  Lincoln 
county  cases  required  the  appellant  to  show  cause  why  a  judgment  for  a 
triple  tax  and  a  fine  of  not  exceeding  $100  should  not  be  rendered  against  it 
for  failing  to  list  its  property.  The  county  court  rendered  a  judgment  in 
each  case  for  the  triple  tax  and  a  fine  of  $100.  The  circuit  court,  upon  ap- 
peal, reversed  these  judgments,  and  remanded  the  cases  to  the  county  court/ 
with  directions  to  it  to  render  judgments  requiring  the  appellant  to  list  its 
property;  and,  if  it  thereupon  failed  to  do  so,  then  to  render  judgments  for 
the  triple  tax  and  fine.  The  appellant  has  appealed  to  this  court  from  the 
action  of  the  circuit  court  because  it  so  remanded  the  cases.  Upon  their  re- 
turn to  the  county  court,  it  required  the  appellant  to  list  its  property;  and,  it 
failing  to  do  so,  the  court  then  rendered  judgments  for  the  triple  tax  and  fine. 
Upon  appeal,  they  were  affirmed  by  the  circuit  court,  and  the  appellant  has 
also  appealed  from  these  judgments. 

Since  the  enactment  of  the  law  of  March  17,  1876,  (1  Acts  1876,  p.  78,)^n- 
titled  "An  act  to  make  taxation  equal  and  uniform  in  counties  where  an  ad 
valorem  tax  is  levied  by  the  county  court, "  there  can  be  no  question  as  to  the 
liability  of  railroads  for  county  taxes.  There  is  no  reason  why  they  should 
be  exempt  from  this  common  burden.  They  enjoy  the  protection  of  the 
county  government,  the  county  thus  furnishing  the  consideration  for  the  tax- 
ation. They  receive  the  benefit,  and  in  return  the  duty  of  aiding  in  the  sup- 
port of  the  local  authority  is  created.  If  they  escape,  others  must  bear  more 
than  their  just  proportion  of  the  burden.  The  act  ^upra  contains  no  provis- 
ion, however,  for  an  assessment  of  the  property  of  a  railroad  through  the 
county  court    Under  it,  only  the  assessor  can  make  it;  and  no  authority  ex- 
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iats  for  these  proceedings  unless  it  betound  in  article  5,  c.  92,  Gen.  St.  It 
provides: 

"^Sec.  20.  If  any  person  fail  or  refuse  to  give  a  list  of  his  taxable  property* 
when  legally  called  upon  for  that  purpose  by  the  assessoi'  or  his  assistant,  or 
give  a  false  or  fraudulent  list,  or  refuse  to  give  the  amount  he  is  worth,  as 
required  by  the  first  ailicle  of  this  chapter,  he  shall  be  fined  not  exceeding 
one  hundred  dollai-s,  and  be  subjected  to  the  payment  of  three  times  the 
amount  of  the  tax  upgn  the  estate  by  the  county  court. 

"Sec.  21.  The  assessor,  at  the  time  he  returns  his  tax-book,  shall  also  re- 
turn the  names  of  all  delinquents  described  in  the  preceding  section,  and 
shall,  as  to  fraudulent  delinquents,  state  in  what  the  falsehood  or  fraud  con- 
sists . 

"Sec.  22.  The  county  clerk  shall  issue  a  summons  in  the  name  of  the  com- 
monwealth, in  which  shall  be  stated  the  offense,  in  general  terms,  agaitist  each 
of  the  delinquents,  returnable  to  the  next  term  of  the  county  court,  which 
shall  hear  and  determine  the  case,  upon  giving  to  the  defendant  the  right  to 
have  a  jury  to  try  the  facts,  if  demanded  before  the  trial  is  begun,  which  jury 
shiill  be  composed  of  housekeei)er8,  and  summoned  by  the  sheriff.  If  the  de- 
fendant be  found  guilty,  the  court  shall  enter  judgment  for  the  tine,  and  triple 
tax,  and  costs.  The  court  shall  fix  the  value  of  the  taxable  property  upon 
w^hich  to  impose  the  triple  tax  from  their  own  knowledge,  upon  the  statement 
of  the  defendant,  made  upon  oath,  or  upon  such  other  evidence  as  it  may  be 
enabled  to  obtain ;  and  execution  shall  issue  for  the  fine,  triple  tax,  and  costs. 
The  fine  and  tax  shall  be  certified  by  the  clerk  to  the  auditor,  and  accounted 
for  by  the  sheriff  as  other  public  moneys. 

"Sec.  23.  The  county  court,  before  a  judgment  is  rendered  against  a  delin- 
quent, may,  if  it  is  satisfied  that  the  defendant  was  not  willfully  in  default, 
direct  its  derk  to  take  the  list  of  taxable  property  of  such  delinquent  in  the 
manner  prescribed  by  law.  The  lists  aforesaid  shall  forthwith  be  certified  to 
the  sheriff  and  auditor,  to  be  charged  to  the  sheriff,  and  accounted  for  by  him 
as  other  revenue.  In  such  cases  the  county  court  may  excuse  the  delinquent 
from  the  payment  of  the  fine  and  triple  tax,  upon  payment  of  the  costs  of 
prosecution. 

"Sec.  24.  It  shall  be  the  duty  of  the  county  attorney  to  prosecute  under  the 
preceding  section  22,  and,  if  he  does  so,  shall  be  allowed  thirty  percent,  of  the 
fine  for  lus  services. 

"Sec.  25.  When  it  shall  be  known  to  the  sheriff  that  any  person  has  failed 
to  give  in  a  list  of  his  taxable  property  in  any  year  when  it  shall  be  liable  to 
taxation,  he  shall  report  such  person  to  the  county  clerk,  to  be  dealt  with* 
fined,  and  taxed  as  delinquents  reported  by  the  assessor.  No  sheriff  or  as- 
sessor shall  be  liable  to  cost  in  proceedings  against  delinquents  reported  by 
them. 

"Sec.  26.  Any  person  who  has  failed  to  give  in  his  list  of  taxable  property 
because  he  was  not  called  upon  by  the  assessor,  may,  after  the  assessor  haa 
returned  his  tax-book,  list  the  same  with  the  county  clerk  at  any  time  before 
the  first  day  of  October,  who,  on  taking  the  same,  shaU  be  governed  by  the 
law  regulating  the  duty  of  the  assessor. " 

It  was  held  in  the  case  of  Lincoln  Co.  Court  v.  Loyisrille  d  N.  M.  Co.,  S 
Ky.  Law  Bep.  436,  that  the  above  provisions  of  the  statute  were  applicable 
to  railroads. 

The  legislature,  by  an  act  approved  April  3, 1878,  entitled  "An  act  to  pre- 
scribe the  mode  of  ascertaining  the  value  of  the  property  of  railroad  companies,, 
for  taxation  and  for  taxing  same,"  changed  the  mode  of  assessing  the  prop- 
erty of  railroads.  It,  by  its  terms,  repealed  all  existing  laws  as  to  the  assess- 
ment and  taxation  of  such  property,  and,  at  the  date  of  this  enactment,  the 
taxes  now  in  question  had  never  been  assessed.  It  is  therefore  now  said  that 
all  mode  of  procedure  as  to  unassessed  taxes  of  a  prior  date  was  gone.     It  was. 
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6eld  otherwise,  howeyer,  in  the  case  last  cited;  and  it  cannot  reasonably  be 
supposed  that  tlie  legislature  so  intended. 

It  is  urged,  however,  that  the  provisions  of  the  General  Statutes  above  cited 
do  not  authorize  a  proceeding  for  a  compulsory  assessment,  but  only  for  a 
penalty  for  a  failure  to  list;  and  that,  as  the  act  of  1876  did  not  provide  for 
It,  there  is  a  casus  omissus  in  the  law  as  to  compelling  assessments  for  the 
years  now  in  question.  This  position  of  the  appellant,  in  connection  with 
the  further  one  that  any  penalty  for  its  failure  to  list  its  property  in  1876  and 
1877  is  now  barred  by  time,  would  tend  largely  to  defeat  equal  taxation;  and 
this  cannot  be  presumed  to  have  been  the  legislative  intention,  and  especially 
80  in  view  of  its  declaration  as  embodied  in  the  title  of  the  act  of  1876.  An 
assessor  cannot  take  a  list  after  the  expiration  of  the  time  fixed  by  the  statute 
for  the  return  of  his  books.  If,  therefore,  he  has  for  any  reason,  or  in  any 
way,  omitted  it,  and  if  the  county  coui-t  can  under  the  statute  only  fine  a 
party,  and  not  have  his  list  taken,  then,  if  time  has  barred  the  imposition  of 
a  fine,  he  goes  free  of  the  common  burden,  unless  he  voluntarily  chooses  to 
shoulder  his  part  of  it. 

Certainly  the  legislature  did  not  intend  that  the  public  right  should  be  lost 
by  the  neglect  of  the  public  agent,  or  that  the  performance  of  his  duty  to  his 
government  by  the  property  owner  should  be  left  merely  to  his  willmgness  or 
caprice.  Let  us  see,  however,  if  they  have  in  fact  so  left  it.  These  proceed- 
ings are  based  upon  the  information  given  by  this  sheriff,  and  are  authorized 
solely  by  section  25,  supra,  of  the  Genexal  Statutes.  A  distinction  should  be 
drawn  between  this  provision  and  section  20,  Id.  The  latter  provides  for  the 
imposition  of  a  triple  tax  and  flne  when  the  person  falls  or  refuses,  upon  de- 
mand of  the  assessor,  to  give  in  his  list,  or  gives  a  false  or  fraudulent  one,  or 
refuses  to  tell  what  he  is  worth.  A  summons  based  upon  it  should,  in  gen- 
eral terms,  describe  the  offense.  It  should  state,  as  was  held  in  Evans  v. 
Com,,  13  Bush,  269,  whether  it  be  for  giving  a  false  or  fraudulent  list,  or 
a  refusal  of  the  person  to  state  what  he  is  worth,  or  a  failure  or  refusal,  upon 
demand,  to  give  in  any  list  whatever;  and,  if  these  proceedings  were  founded 
upon  this  section,  the  lower  court  should  have  sustained  the  motion  which 
was  made  in  each  case  to  quash  the  summons. 

The  offending  under  section  25  is,  however,  confined  toa  mere/aiZtir^to 
list;  and  this  is  all,  therefore,  that  a  summons  issued  under  it  need  charge. 
There  is  a  satisfactory  reason  for  this  difference.  In  the  one  case  the  assessor 
reports  the  character  of  the  failure,  thereby  enabling  the  clerk  when  he  issues 
the  summons  to  specify  it;  in  the  other,  the  sheriff  has  not  the  same  oppor- 
tunity as  the  assessor  to  know  this,  and  is  therefore  required  to  report  merely 
a  failure  to  list,  and  this  is  all  that  the  clerk  has  upon  which  to  act.  In  such 
a  case,  however,  the  statute  provides  that  the  delinquent  is  "to  h&  dealt  with, 
fined,  and  taxed  as  delinquents  reported  by  the  assessor. "  If  reported  by  him, 
the  delinquent  is  liable  to  a  Judgment  for  the  triple  tax  and  fine;  or  if,  in  the 
opinion  of  the  court,  the  default  be  not  willful,  it  may  ^^ direct  its  clerk  to 
take  the  list  cf  taxable  property  of  each  delinquent  in  the  manner  prescribed 
by  law."  If,  for  any  reason,  the  triple  tax  and  fine  cannot  be  imposed,  al- 
though the  delinquent  may  be  in  willful  default, — as  if,  for  instance,  limita- 
tion prevents  it, — ^then  the  action  of  the  x;ourt  should  be  the  same  as  if  it  had 
found  the  party  in  default,  but  not  willfully  so.  It  should,  in  such  a  case, 
adjudge  the  cost  against  the  delinquent ;  and  as  the  right  to  coerce  an  assessment 
is  not  affected  or  barred  by  lapse  of  time,  and  no  cause  of  action  arises  until 
the  assessment  is  made,  it  should  direct  its  clerk  to  take  the  list.  Louisville 
&  N,  R.  Co,  V.  Com,,  1  Bush,  260;  McAlister  v.  Same,  6  Bush,  581;  Lincoln 
Co,  Court  \, Louisville  &  2V.  R,  Co.,  supra. 

This  was  the  course  pursued  in  the  Warren  and  Marion  county  cases. 

The  constitutionality  of  the  law  conferring  upon  our  county  courts  the 
power  to  assess  delinquents  is  now,  by  reason  of  Judicial  construction,  be- 
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yond  question.  The  law  of  1819,  (M.  A  B.  1373,)  as  well  as  the  provisions 
of  the  Revised  Statutes  of  1852,  relating  to  tax  delinquents,  were  in  substance 
similar  to  those  of  the  General  Statutes  above  cited;  and  in  the  case  of  Fenr 
nington  t.  Waolfolk,  79  Ky.  13,  the  court  appears  to  have  regarded  them  as 
sustaining  the  construction  we  have  given  to  the  present  law.  The  sheriff 
in  reporting  delinquents  is  not  confined  to  those  thus  offending  during  his 
term  of  office.  Section  25  of  the  statutes  above  cited  provides  that  he  shall 
do  sowheu  it  shall  become  known  to  him  that  any  person  has  so  failed  ''in  any 
year.  "The  reason  for  this  is  obvious.  As  the  assessor  cannot  report  them  after 
fae  has  returned  his  assessment,  it  follows  that  if  the  sheriff  were  confined  to 
those  delinquent  during  his  term  of  office,  that  many  would  escape  taxation 
altogether.  In  the  Lincoln  county  cases,  however,  more  than  five  years  had 
elapsed  from  the  time  when  the  appellant  rendered  itself  liable  for  the  triple 
tax  and  fine. 

(Jen.  St.  §  23,  art.  1,  c.  29,  provide:  "Prosecutions  by  the  commonwealth 
to  recover  a  penalty  for  a  violation  of  any  penal  statute  or  law,  and  an  ac- 
tion or  procedure  at  the  instance  of  any  person  to  recover  any  such  penalty,  ^ 
shall  be  commenced  within  one  year  after  the  right  to  such  penalty  accrued, ' 
and  not  after,  unless  a  different  time  is  allowed  by  the  law  imposing  the  pen- 
alty." Section  2,  art.  3,  c.  71:  "An  action  upon  a  liability  created  by  stat- 
ute, when  no  other  time  is  fixed  by  the  statute  ci-eating  the  liability;  an  ac- 
tion for  a  penalty  or  forfeiture,  when  no  time  is  fixed  by  the  statute  or  law 
prescribing  the  same,  «  «  «  shnll  be  commenced  within  five  years  next 
after  the  cause  of  action  acctued. " 

We  think  the  statute,  so  far  as  it  authorizes  a  judgment  for  a  triple  tax  and 
fine  against  a  delinquent,  is  penal  in  its  nature.  The  wording  of  the  law  so 
Implies.  The  summons  issues  in  the  name  of  the  commomoecUth,  The  stat- 
ute says  that  "the  offense'*  must  be  stated  in  it  in  general  terms.  If  the  de- 
linquent is  found  '"guilty,"  judgment  is  to  be  rendered  against  him.  The 
oounty  attorney  is  required  ^  to  prosecute,'*  and,  if  he  does  so,  is  allowed  30 
per  cent,  of  the  fine  for  his  services.  Chiles  v.  Com.^  4  J.  J.  Marsh.  578;  Ev- 
amv.  Same,  13  Bush,  269. 

It  is  unnecessary  to  decide,  however,  whether  the  cases  fall  within  the  one 
or  the  five  years  limitation  statute,  because,  in  either  case,  a  recovery  of  the 
triple  tax  and  fine  is  barred  by  the  lapse  of  time. 

The  judgments  in  the  Marion  and  Warren  county  cases  are  affirmed,  but 
those  in  the  Lincoln  county  cases  are  reversed  for  further  proceedings  con- 
sistent with  this  opinion. 


G11.PIN  V.  HoBD  and  others. 
(Cbiiri  of  AppetUi  af  Kerdudty,    February  17, 18S7.) 

1.  APPXAL— ^DPXBSBDBAB  BOND— JUDGMENT  IS  AfFIBMED  AS  TO  SOVS,  AlTD  RkVEBSKD  AS 

TO  Othxbs. 

Where,  a  Indgment  having  been  obtained  against  several  jointly,  they  all  appeal 
from  it,  ano  allsapersede  it  by  the  execution  of  tk  supertedeat  bond,  the  indgment 
ailerwards  being  reversed  as  to  all  but  one,  kddt  this  did  not  release  the  ooligors  on 
the  supersedeat  bond,  even  though  the  appellant,  as  to  whom  the  judgment  was  af* 
firmeo,  was  insolvent.  The  fact  that  the  superior  court,  to  which  the  case  was  first 
snpealed,  on  afflmiing  it  as  to  one  appellant,  and  reversing  it  as  to  others,  fails  to 
sward  the  10  per  oentum  damages  allowed  by  Civil  Code  Ky. }  764,  upon  the  ntper- 
sedea8  bond,  does  not  show  that  that  court  regarded  the  auperaedetu  bond  as  dia- 
c^arged  by  reason  of  the  reversal  as  to  all  but  one  appellant. 

J.  Bams— DAMAon  uton  Affibmahob. 

In  order  to  hold  the  sureties  on  supersedeoi  bond  boand  for  the  payment  of  the 
Judgment  superseded  and  affirmed  on  appeal,  it  is  not  necessary  that  the  court, 
upon  affirming,  should  award  the  10  per  cent,  damages  allowed  by  Civil  Code  Ky. 
i  764,  which  provides  that,  upon  the  afOrmance  or  oismissal  of  an  appeal  from  a 
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Judgment  for  thA  payment  of  money,  the  collection  of  which  has  heen  soperaededr 
10  per  cent,  damages  on  the  amount  superseded  shall  be  awarded  against  the  ap- 
pellant. 

Appeal  from  circuit  court,  Lewis  county, 

9.  T.  Halhert  and  A.  H.  Parker^  for  appellant.    B.  C.  Phister,  for  appel* 


Bbnnbtt,  J.  The  appellant  obtained  a  Judgment  in  the  Lewis  circuit 
court  against  H.  T.  Warder,  as  sheriff  of  Lewis  county,  and  others  as  hia 
sureties,  for  the  sum  of  $800,  together  with  interest  thereon  and  costs.  The 
sheriff.  Warder,  and  his  sureties,  jointly  appealed  the  cause  to  the  superior 
court.  The  judgment  of  the  circuit  court  was  superseded  by  the  appellees,  as 
the  sureties  of  all  the  defendautn,  by  executing  a  supersedeas  bond  in  the  us- 
ual form.  The  superior  court  affirmed  the  judgment  of  the  lower  court  as  ta 
the  sheriff,  Warder,  but  reversed  the  judgment  as  to  his  sureties.  Upon  the 
return  of  the  cause  to  the  lower  court,  the  appellee  caused  execution  to  be  is- 
sued against  Warder  on  the  judgment,  which  was  returned  with  the  indorse- 
ment thereon,  '*No  property  found."  Thereafter  aj^llant  instituted  this  ac- 
tion against  the  |ippellees,  as  sureties  on  the  supersedeas  bond,  for  the  pur- 
pose of  recovering  the  amount  of  the  judgment  superseded. 

The  appellees  contend  that,  as  the  judgment  which  they  superseded  was  re- 
versed as  to  all  of  the  appellants  except  one,  they  are  discharged  from  liability 
on  the  supersedeas  bond.  We  cannot  concur  in  this  position.  The  j  udgment 
appealed  from  was  a  joint  judgment  against  all  of  the  appellants,  "hey 
jointly  appealed,  and  the  supersedeas  bond  was  executed  by  the  present  ap- 
pellees on  behalf  of  all  of  them.  Therefore  the  effect  of  the  bond  was  to  sus- 
pend the  whole  judgment,  and  to  suspend  the  plaintiff *s  right  to  proceed 
against  the  defendants,  either  collectivdy  or  individually,  to  enforce  the  pay- 
ment of  his  judgment.  But  for  the  suspension  of  his  right  by  the  act  of  the 
appellees,  he  could  have  proceeded  against  any  one  of  the  defendants  to  en- 
force the  payment  of  his  judgment;  but  the  appellees  suspended  his  right  to 
proceed  against  any  one  of  the  defendants  individually,  or  all  collectively. 
The  judgment  was  afprmed  as  to  one  of, the  defendants,  against  whom  the 
plaintiff ^8  right  to  proceed  was  suspended  by  the  appellees  covenanting  to  pay 
the  judgment  in  case  it  was  affirmed  by  the  superior  court.  The  mere  appeal 
from  a  judgment  does  not  suspend  the  right  of  the  successful  party  to  enforce 
the  satisfaction  of  it.  That  right  can  only  be  suspended  by  superseding  the 
judgment.  The  object,  then,  in  executing  a  supersedeas  bond,  is  twofold: 
(1)  That  the  appellant  may  have  the  judgment  of  the  lower  court  reviewed 
without  running  the  risk  of  the  enforcement  of  the  judgment  during  the  pend- 
ency of  the  appeal,  which  might  result  disastrously  to  his  interest;  (2)  the 
successful  party  being  deprived  of  his  right  to  enforce  the  judgment  during 
the  pendency  of  the  appeal,  the  sureties  agree  to  pay  him  the  amount  of  the 
judgment  in  case  it  is  affirmed.  Therefore  the  consideration  which  uphokls 
the  bonds  is  the  depriving  of  the  successful  party  of  his  right  to  enforce  the 
satisfaction  of  his  judgment,  not  only  as  against  all  of  the  parties  who  have 
superseded,  but  as  against  any  one  of  them.  Therefore,  to  hold  that  the  re- 
versal of  the  judgment  as  to  only  a  portion  of  the  appellants  discharged  the 
sureties  in  the  bond  from  the  payment  of  the  judgment,  which  was  affirmed 
as  against  the  other  appellants,  would  strike  down  the  consideration  of  the 
bcTnd,  to- wit,  the  suspension  of  the  appellee^s  right  to  proceed  against  any  one 
of  the  appellants  to  enforce  the  satisfaction  of  his  judgment.  This  we  can- 
not do. 

The  fact  that  the  appellant  against  whom  the  judgment  was  affirmed  was 
insolvent,  and  the  other  appellants,  who  were  discharged  by  the  reversal  of 
the  judgment  as  to  them,  were  solvent,  (which  latter  fact  was  the  inducement 
for  the  sureties  superseding  the  judgment,)  cannot  enter  into  the  question  of 
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their  liability  to  the  appellee;  because  his  right  to  proceed  against  the  insolv- 
ent appellant  was  suspended  by  the  sureties,  and,  in  consideration  of  that 
fact,  they  agreed  to  pay  the  judgment  rendered  against  him,  if  it  was  affirmed/ 

The  foregoing  views  are  sustained  by  the  case  of  Young  v.  Dittos  2  J.  J. 
Mai-sh,  72.  In  that  case  Young  obtained  a  decree  against  Ditto  for  $171, 
against  Kelso  for  $198,  and  a  joint  decree  against  both  for  costs.  Ditto  hav- 
ing appealed,  and  his  appeal  having  been  dismissed,  Young  brought  suit  on 
the  appeal-bond,  which  suspended  the  whole  decree.  The  court  said:  ''If  all 
appeal,  and  execute  a  joint  bond,  each  will  be  responsible  for  the  whole 
amount.  If  only  one  execute  the  bond,  he  must  stand  bound  for  the  whole. 
The  appeal  is  not  from  a  part  of  the  decree,  but  from  the  whole  of  it.  It  sus- 
pends the  whole.  ♦  ♦  ♦  As,  therefore,  by  the  appeal  of  Ditto,  the  cred- 
itor was  prevented  from  enforcing  his  decree  against  Kelso,  Ditto  is  liable 
for  the  amount  decreed  against  Kelso;  and  it  is  immaterial  whether  Kelso  Is 
solvent  or  insolvent." 

The  fact  that  the  superior  court,  upon  the  affirmance  of  the  case  as  against 
the  sheriff,  did  not  awai^l  10  per  cent,  damages  on  the  judgment  superseded, 
does  not  show  that  the  court  regarded  the  supersedeas  bond  as  discharged  by 
reason  of  the  reversal  of  the  case  as  to  the  other  appellants.  The  omission, 
as  frequently  occurs,  was  merely  an  oversight.  Besides,  in  order  to  hold  the 
sureties  on  a  supersedeas  bond  bound  for  the  payment  of  the  judgment  super- 
seded, it  is  not  necessary  that  the  comi;,  upon  the  affirmance  of  the  case, 
should  award  damages.  The  10  per  cent,  which  the  successful  party  is  en- 
titled to,  upon  the  affirmance  of  the  judgment,  is  intended  as,  in  a  measure, 
compensatoxy  for  his  trouble  and  delay  in  obtaining  the  benefit  of  his  judg- 
ment; and,  whether  the  10  per  cent,  damages  is  awarded  or  not,  his  right  to 
.  hold  the  sureties  to  the  supersedeas  bond  bound  for  the  judgment,  interest, 
and  cost  superseded  nevertheless  exists. 

The  petition  and  amended  petition  set  up  a  cause  of  action  upon  the  super- 
sedeas  bond.  It  is  true  that  the  petition  alleges  that  the  sheriff  superseded 
the  judgment  by  executing  the  bond,  with  the  appellees  as  his  sureties,  and 
fails  to  allege  that  the  other  appellants  caused  the  bond  to  be  executed.  But 
the  fact  appears  in  the  preceding  part  of  the  petition  that  a  joint  judgment 
was  obtained  against  the  sheriff  and  his  sureties,  and  that  they  jointly  ap- 
pealed to  the  superior  court,  and  that  the  case  was  affirmed  as  to  the  sheriff, 
and  reversed  as  to  the  sureties.  The  body  of  the  bond  is  also  substantially 
set  out  in  the  petition,  and  the  bond  itself  was  filed  with  the  petition.  So, 
looking  at  all  of  the  allegations  of  the  petition  in  reference  to  the  facts  which 
led  to  the  taking  of  the  bond,  the  conclusion  is  inevitable  that  the  bond  filed 
is  the  bond  described  in  the  petition.  Also,  the  appellant  who  supersedes  a 
judgment  is  not  required  to  sign  the  supersedeas  bond.  The  allegation  that 
he  did  sign  it  must  therefore  be  regarded  as  surplusage.  Then,  the  allega- 
tion being  regarded  as  eliminated  from  the  petition,  it  appears  that  the  sheriff 
superseded  the  judgment  by  causing  the  bond  to  be  executed;  and.  as  it  was 
sought  to  make  the  appellees  liable  on  their  bond  on  account  of  the  fact  that 
the  judgment  had  been  affirmed  as  to  the  sheriff,  it  was  unnecessary  to  add 
that  the  sheriff *s  co^ppellants  also  caused  the  bond  to  be  executed,' for  the 
reason  that  the  allegations  of  the  petition  identified  the  bond  filed  as  an  ex- 
hibit with  reasonable  certainty  as  the  bond  which  the  sheriff  and  his  co-ap- 
pellants caused  to  be  executed. 

For  the  foregoing  reasons  the  judgment  of  the  lower  court  is  reversed, 
with  directions  to  overrule  the  demurrer  to  the  appellant's  petition  and 
amended  petition,  and  to  sustain  the  demurrer  to  the  appellees*  answer,  and 
for  further  proceedings  consistent  with  this  opinion. 
v.8s.w.no.8 — ^10 
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Phillips  v.  Quben  and  others. 

iOmtfi  of  Appeals  cf  KerUxteky,    February  19,  1887.) 

Ebtoppbl — ^Habere  Facias  Possessionem — Mortgage  Foreclosure — Homestead— Judg- 
ment ON  Motion— Husband  and  Wife. 

A  writ  oi'  habere  facias  po8S€8si<me7n  having  been  awarded  aj^ainst  the  mortgagor  in 
a  foreclosure  proceeding,  he  moved  to  quash  the  writ  on  the  ground  that  he  was 
entitled  to,  but  had  not  been  allowed,  a  homestead  in  the  mortgaged  land.  The  mo- 
tion to  quash  was  overruled,  and  he  and  his  wife  thereupon  brought  an  action  to 
enjoin  the  execution  of  the  writ,  and  to  have  liomestead  allotted..  Held,  the  judg- 
ment niK>n  the  motion  to  quash  the  writ  is  a  bar  to  any  further  claim  to  home- 
stead. It  is  immaterial  that  the  wife  was  not  a  party  to  that  proceeding.  The 
husband  is  the  housekeeper  and  owner  of  the  homestead  right,  if  it  exists;  and, 
when  the  Question  is  decided,  either  by  suit  or  motion,  it  cannot  be  relltigated  by 
reason  of  tne  wife  joining  with  him  in  a  second  proceeding. 

Appeal  from  circuit  court,  Nelson  county. 

John  D,  Wiokliffe,  for  appellant.    E.  E.  McKay,  for  appellees. 

Holt,  J.  The  appellee  Joseph  Queen  became  surety  for  Queen  &  Co.  to 
the  appellant,  Mary  £.  Phillips,  on  a  note  dated  January  16, 1866,  but  which 
he  claims  not  to  have  signed  until  some  time  subsequent  to  June  1, 1866,  when 
the  homestead  law  took  effect.  His  house  and  lot  was  sold  on  July  14, 1873, 
and  purchased  by  the  appellant  under  an  execution  which  issued  upon  a  judg- 
ment obtained  upon  the  note.  She,  having  obtained  a  sheriff's  deed  to  the 
property,  brought  a  suit  on  October  13,  1873,  for  the  possession;  and  on  No- 
vember 5,  1878,  recovered  a  judgment  by  default  therefor.  The  appellee  at 
the  same  term  of  court,  however,  appeared,  tendered  an  answer,  and  moved 
to  set  aside  the  judgment.  The  court  regarded  the  pleading  as  insufficient, , 
and  overruled  the  motion.  The  appellee  then  appealed  to  this  court,  but, 
upon  hearing,  the  appeal  was  dismissed.  He  then,  and  on  October  7,  1874, 
brought  an  action  for  a  new  trial;  but  dismissed  it  upon  the  filing  of  a  de- 
murrer to  the  petition.  In  May,  1878,  he  gave  a  notice,  and  moved  the  court 
^hich  had  awarded  the  writ  of  habere  facias  possessionem  to  the  appellant  to 
quash  it.  One  of  the  grounds  upon  which  the  motion  was  based  was  that  he 
was  entitled  to  a  homestead  in  the  property.  After  a  hearing,  it  was  over- 
xided.  He  then,  together  with  his  wife,  brought  this  action,  enjoining  the 
execution  of  the  writ  of  possession,  and  asking  that  they  be  allowed  a  uorae- 
stead.  The  appellant  relies  upon  the  above  proceedings  in  bar  of  the  action. 
Her  answer  also  sets  up  a  purchase  of  the  property  by  her  at  a  tax  sale  on 
April  12,  1874.  The  appellees  demurred  to  the  answer.  Th&  lower  court, 
carrying  this  demurrer  back  to  the  petition,  held  it  to  be  insufficient,  and  dis- 
missed the  action.  This  court  reversed  this  ruling,  because  there  is  an  aver- 
ment in  the  petition  that  the  levy  and  sale  had  been  set  aside.  Upon  the  re- 
turn of  the  cause,  the  demurrer  to  the  answer  was  sustained,  and  a  judgment 
rendered  enjoining  the  enforcement  of  the  writ,  and  adjudging  a  homestead 
right  to  the  appellee.*    Of  this  the  appellant  now  complains. 

It  is  unnecessary  to  pass  upon  the  sufficiency  of  the  defense  based  upon  the 
tax  title,  or  to  decide  whether  any  of  the  judicial  proceedings,  aside  from  the 
motion  to  quash  the  writ  of  possession,  constitute  a  bar  to  the  prosecution  of 
this  suit,  since,  in  our  opinion,  the  judgment  upon  said  motion  does  so  oper- 
ate. In  it  the  right  to  a  homestead  was  raised.  The  court  had  jurisdiction  to 
and  did  decide  that  tlie  appellee  Joseph  Queen  was  not  entitled  to  it.  If  it  had 
entertained  a  different  opinion,  it  could  in  that  proceeding  have  awarded  it  to 
him.  It  matters  not  that  the  wife  was  not  a  party  to  it.  The  husband  is  the 
housekeeper  and  the  owner  of  the  homestead  right«  if  it  exists.  She,  at  most, 
only  holds  in  conjunction  with  him,  and  there  is  such  a  unity  of  claim  that, 
if  he  makes  the  question  of  homestead  right  before  a  court  having  jurisdiction 
to  decide  it,  and  it  is  determined  either  by  suit  or  motion,  then  it  cannot  be 
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relitigated  by  reason  of  her  joining  with  him  in  a  second  proceeding.  Public 
policy  and  individual  right  require  this  rule.  It  prevents  vexatious  litigation, 
And  upholds  judicial  action,  the  desired  end  of  which  is  to  give  repose.  A 
judgment  upon  a  motion  is  as  effective  as  any  other  judgment,  by  way  of  a  bar 
to  a  second  proceeding  upon  the  same  matters. 

Judgment  reversed,  with  directions  to  overrule  the  demurrer  to  the  answer, 
-and  for  further  proceedings  in  conformity  to  this  opinion. 


Bawlings  and  others  v.  Biggs. 
{Cburt  of  Appeals  of  KnUucky,    February  22,  1887.) 

1.  Watb— Pbocekdiho  to  Opsk—Daxaoes— Verdict  or  Jubt. 

Gen.  8t.  Ky.  c.  &4,  art.  1,  §J  8, 9,  providing  that,  where  auy  person  shall  make  ap- 
plication to  the  county  court  to  have  a  new  road  opened  for  the  benefit  of  the  pub- 
Dc,  a  writ  of  ad  qw)d  damnum  shall  be  awarded,  if  aesired  by  the  owner  of  the  laud, 
and  a  inry  impaneled  to  fix  compensation  for  the  land  taken,  held,  the  inquest  as  to 
the  value  is  binding  on  all  parties,  the  county  as  well  as  the  owner,  and  cannot  be 
assailed  except  for  some  irregularity  that  would  render  the  proceeding  erroneous ; 
if  the  proceeding  is  regular,  the  value  and  damages  as  fixed  by  the  jury  are  conclu- 
sive. • 
-2.  Same— AppoBTioNiifo  Cost  Between  County  and  Applicant. 

Gen.  St.  Ky.  c.  94,  art.  1,  }  17,  providing  that,  upoji  an  application  to  open  a  new 
public  road,  the  county  court  may  require  the  applicant  to  pay  part  or  all  of  tlie 
costs,  or  the  county  to  pay  part  or  all  of  such  costs,  held,  the  county  judge  is  vested 
with  a  large  discretion  in  such  cases,  and,  in  determining  the  question,  may  look 
to  the  financial  ability  of  the  county  as  well  as  that  of  the  applicant,  and  the  justice 
of  requiring  the  applicant  to  pay  the  whole  cost  when  the  opening  of  the  road  is  as 
beneficial  to  others  as  to  the  party  applying. 
41.  Same — Appeal — ^Verdict. 

Where  the  action  of  the  county  judge,  upon  an  application  to  open  a  new  public 
road,  is  appealed  from  to  the  circuit  court,  the  latter  court  cannot  pass  on  the 
Amount  of  damages  as  fixed  by  the  jury  in  the  county  court.  The  circuit  court  may 
•establish,  or  refuse  to  establish,  tberoaa,  but  cannot  make  the  establishment  thereof 
to  depend  on  the  payment  of  a  larger  sum  than  that  fixed  by  the  jury. 

Appeal  from  circuit  court,  Greenup  county. 

JS.  F.  ^enn^t^  for  appellants.    JT.  F.  IHUin,  for  appellee. 

Pryor,  C.  J.  This  is  an  appeal  from  the  judgment  of  the  circuit  court, 
idismiflslng  an  appeal  from  a  judgment  of  the  county  court  refusing  to  estab- 
lish a  public  road  on  an  application  of  the  appellants,  and  also  an  appeal  from 
previous  judgments  rendered  in  the  case  that  are  final.  The  statute  provides 
that  a  writ  of  ad  quod  damnum  shall  be  awarded  if  desired  by  the  owner  of 
the  land,  and  a  jury  impaneled  to  fix  the  compensation  for  the  land  taken, 
additional  fencing  necessary,  and  the  damage  to  the  residue  beyond  the  pe- 
culiar benefits  to  the  residue  from  the  establishment  of  the  road.  This  pro- 
vision of  the  statute  is  Intended  to  apply  when  the  owner  or  proprietor  declines 
to  accept  the  value  fixed  by  the  court,  or  when  the  owner,  as  a  matter  of  right, 
demands  the  writ.  This  inquest  as  to  the  value  is  binding  on  all  the  parties, 
the  county  as  well  as  the  owner,  and  cannot  be  assailed  except  for  some  irreg- 
ularity that  would  render  the  proceeding  in  the  county  court  erroneous.  If  the 
jury  should  fail  to  make  the  inquiry  provided  by  the  statute,  the  proceedings 
would  be  liable  to  objection,  or  if  the  panel  should  be  composed  in  part  of  those 
who  were  related  to  the  parties,  or  was  not  a  j ury  of  freeholders .  In  such  cases 
the  motion  to  set  aside  the  verdict,  and  have  another  jury  impaneled,  should 
be  entertained;  but  where  the  proceedings  are  regular,  and  the  statute  com- 
plied with,  the  value  and  damages  as  fixed  by  the  jury  must  prevail,  for  this 
reason,  among  others:  the  power  to  pass  upon  the  question  of  damages  by  the 
court  is  denied,  and  the  owner  given  the  right,  that  cannot  be  denied  him,  of 
iiavlng  a  jury  ascertain  the  damages. 
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When  the  report,  inquest,  and  other  evidence  is  heard,  the  court  shall  de- 
termine whether  or  not  the  road  shall  be  established.  Section  11,  c.  94,  Gen. 
St.  The  value  fixed  upon  the  land  maj  be  too  high,  in  the  opinion  of  the 
court,  and  for  that  reason  the  application  will  be  refused;  but  no  investiga- 
tion can  be  made  by  the  court  as  to  the  value,  with  a  view  of  fixing  a  differ- 
ent estimate,  or  of  setting  aside  the  inquest,  when  there  is  no  irregularity  in 
the  proceeding.  When  the  case  is  heard,  the  court,  by  virtue  of  the  seven- 
teenth section  of  the  statute,  (page  763,  Gen.  St.,)  may  open  the  road  at  the 
cast  of  the  applicant,  or  require  him  to  pay  a  part  of  the  cost  only,  or  the 
county  may  be  required  to  pay  all  the  cost.  The  cost  includes  the  sum  to  be 
paid  the  owner  as  well  as  the  officer's  fees,  and  such  other  cost  as  pertains  to 
the  proceeding.  The  county  judge  is  necessarily  invested  with  a  large  discre- 
tion in  the  exercise  of  his  judgment  in  such  cases.  He  may  look  to  the  finan- 
cial condition  of  his  county,  as  well  as  to  the  ability  of  the  applicant  to  pay 
the  damages,  and  the  justice  or  injustice  of  requiring  him  to  pay  the  cost, 
when  the  opening  of  the  road  is  as  beneficial  to  others  as  to  the  party  apply- 
ing. 

The  objection  to  this  case  is  that  the  judge  of  the  circuit  court,  to  whom 
was  submitted  the  law  and  the  facts,  has  undertaken  to  pass  on  the  questk)n 
of  damages,  and  disregarded  the  verdict  of  the  jury  on  the  writ  of  ad  quod 
damnum.  Each  party  has  had  his  day  in  court  on  that  question,  and  unless 
there  was  some  provision  in  the  statute  for  a  trial  de  novo,  and  the  impanel- 
ing of  another  jury,  the  damages  have  already  been  ascertained.  The  pro- 
ceedings in  the  circuit  court  are  purely  appellate  in  this  proceeding  under  the 
General  Statutes,  and  the  circuit  court  must  either  establish  or  decline  to  es- 
tablish the  road  upon  the  evidence  before  the  county  court,  and  with  this  evi- 
dence is  the  verdict  of  the  jury  fixing  the  damages.  He  cannot  make  the  es- 
tablishing of  the  road  depend  on  the  payment  of  a  larger  sum  than  that  fixed 
by  the  jury.  He  must  either  affirm  or  reverse  the  case;  and  if  the  county 
court  declines  to  open  the  road,  and  the  circuit  court  should  be  of  a  different 
opinion,  he  will  reverse  the  case,  with  directions  to  pay  to  the  owners  the 
compensation  fixed  by  the  jury;  the  amount  to  be  paid,  in  whole  or  in  part, 
by  the  applicant,  or  the  whole  by  the  county,  as  the  county  court  may  in  its 
discretion  adjudge.  For  these  reasons  the  judgment  of  the  circuit  court  dis- 
missing the  appeal  is  reversed,  and  also  the  judgment  prior  thereto  establish- 
ing the  road  on  condition  that  the  applicant  pay  a  greater  sum  in  damages 
than  the  jury  awarded.  When  the  case  returns,  the  viewers  having  reported 
and  an  inquest  had,  the  circuit  judge,  upon  the  evidence,  including  the  in- 
quest and  report,  will  proceed  to  affirm  or  reverse  the  judgment  of  the  county 
court  refusing  to  establish  the  road,  and  for  proceedings  consistent  with  thia 
opinion. 


Matsyillb  ft  Mt.  Sterling  Turnpike  Boad  Co.  d.  Batliff. 

(Omrf  of  AppecUa  of  KsrUueky,    February  22,  ISST.) 

1.  TuBNPiKBB— Kxw  Toll-Oatbs— Riohtb  of  Laztd-Ownebs. 

A  turnpike  company  baa  the  right  to  abandon  a  toll-gate  established  at  a  particu- 
lar point  on  its  road,  and  erect  a  new  gate  at  a  different  point ;  and  although  the 
new  gate  is  set  up  between  appellee's  entrance  to  his  farm  and  the  neighboring 
town,  so  that  he  mnst  now  pay  toll  both  in  going  to  or  coming  from  the  town,  or 
open  a  new  entrance  to  his  farm,  hM,  he  cannot  recover  damages  of  the  turnpike 
company  on  this  account. 

2.  Same— RiORT  to  Ebbot  Oatbb. 

A  turnpike  company,  being  authorized  by  its  charter  to  acquire  land  for  its  road 
46  feet  wide,  16  feet  of  which  was  to  be  covered  with  stone,  ana  nsed  for  travel,  held, 
it  may  erect  a  toll  gate  within  the  45  feet  without  rendering  itself  liable  for  obstruct- 
ing the  highway,  provided  it  leaves  16  feet  covered  with  stone  free  for  travel. 
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8.  Sams— Location  of  Gates. 

The  charter  of  a  turnpike  company  authoriziog  it  to  erect  a  toll-gate  upoD  the 
completion  of  five  miles  of  road,  with  the  proviso  that  no  one  should  be  erected 
nearer  than  one  mile  from  any  town  on  said  road.  Hetd,  there  was  nothing  re- 
quiring the  gates  to  be  precisely  five  miles  apart 

Appeal  from  circvit  court,  Bath  county. 

J.  8.  Hurt,  W,  R.  Patterson,  and  C.  W,  Goodpaateft  for  appellant.  JST.  i. 
Stone,  for  appellee. 

Lewis,  J.  Appellant  being  the  owner  of  a  turnpike  road  extending  from 
Maysville,  through  Sharpsburg,  to  Mt.  Sterling,  and  entitled  by  its  charter 
to  collect  tolls  thereon,  had  for  many  years  a  toll-gate  designated  "No.  8,"  at 
a  point  on  its  road  about  two  miles  north  of  Sharpsburg;  but,  having  com- 
menced the  erection  of  another  gate  at  a  point  nearer  to,  but  more  than  a 
mile  from,  Sharpsburg,  with  the  avowed  purpose  of  collecting  tolls  there,  and 
abandoning  gate  No.  8,  appellee  brought  this  action,  and  obtained  an  injunc- 
tion restraining  it  from  erecting  and  maintaining  a  gate,  or  collecting  tolls, 
at  any  place  on  its  road  adjoining  or  opposite  appellee's  farm',  between  No.  8 
and  a  point  one  mile  north  of  Sharpsburg;  and  by  the  judgment  appealed 
from  that  injunction  was  perpetuated. 

It  is  contended  for  appellee  that  the  injunction  is  proper,  because  appellant 
was  endeavoring  to  perform  an  illegal  act,  which  inflicted  special  injury 
to  appellee,  aside  from  the  general  public,  and  the  erection  of  the  toll-gate 
on  appellant's  road  obstructed  the  public  highway,  and  created  a  public 
nuisance,  peculiarly  damaging  to  appellee.  To  maintain  this  action,  it  must 
appear,  that  the  erection  of  a  toll-gate  between  No.  8  and  a  point  one  mile 
north  of  Sharpsburg  would  be  a  public  nuisance,  and,  in  addition,  that  ap- 
pellee would  suffer  a  special  injury  distinct  from  that  suffered  by  the  public. 
Cosby  V.  Oivensboro,  etc.,  R.  Co.,  10  Bush,  291.  But  a  toll-gate  is  not  per 
se  a  nuisance,  and,  before  the  one  appellant  proposes  to  erect  can  be  so  oon- 
Bidered,  it  must  appear  to  be  an  unlawful  obstruction  of  the  turnpike  road  as 
a  public  highway;  for,  if  the  erection  of  the  gato  at  the  place  and  for  the  pur- 
pose proposed  is  warranted  by  law,  it  is  not  a  public  nuisance,  nor  would  the 
special  injury  complained  of  by  appellee,  even  if  it  existed,  avail  in  this 
action. 

It  appears  that  the  western  line  of  bis  land  begins  at  a  stake  25  feet  east  of 
the  center  of  the  road,  and  between  the  new  gate  and  Sharpsburg;  running 
thence  northward,  along  the  east  side  of  the  road,  80  poles,  to  a  stake  between 
the  new  gate  and  gato  No.  8;  and  that  the  present  way  from  his  dwelling-house 
intorsects  the  turnpike  also  between  the  two  gates ;  so  that  the  erection  of  the 
3iew  gate  will  compel  him  either  to  pay  toll  in  going  to  Sharpsburg,  which  he 
has  not  heretofore  done,  or  else  make  a  new  way  from  his  dwelling-house,  to 
the  turnpike,  between  the  new  gate  and  Sharpsburg.  We  have  thus  the  com- 
plaint, urged  as  one  of  the  causes  of  action,  and  attempted  to  be  sustained  by 
proof,  that  the  erection  of  the  new  gate  will  compel  appellee  to  undergo  the 
•expense  of  making  a  new  way  by  which  to  avoid  paying  for  the  use  of  ap- 
pellant's road.  We  are  unable  to  see  how  the  erection  of  the  new  gate  will 
in  any  way  infringe  appellee's  rights,  or  inflict  upon  him  any  civil  injury;  f«r 
to  the  extent  he  uses  the  road  he  ought  to  pay.  Nor  has  he  any  right  of  ac- 
tion for  a  possible  and  indeterminate  injury,  that  may  result  from  the  prox- 
imity of  the  new  gate  to  his  land;  for  the  same  ground  might  be  relied  on  by 
-every  other  person  owning  land  adjacent  to  a  turnpike  road,  and  thus  pre- 
vent the  change  of  any  toll-gate,  however  urgent  or  proper  such  change 
might  be. 

Gate  No.  8  is  situated  opposite  the  grounds  of  the  Bath  County  Fair  and 
Trotting  Association,  to  which  there  is  an  entrance  from  each  side  of  the 
toll-gate,  whereby  the  large  number  of  persons  attending  the  annual  meet- 
ings are  enabled  to  avoid  the  payment  of  toll,  though^ haviMy^^^ti  fpd 
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benefit  of  appellafat's  road  for  four  or  five  miles  each  way;  and  it  seems  the- 
principal  object  in  erecting  the  new  gate  is  to  compel  those  at  least  coming 
from  the  direction  of  Sharpsburg  to  the  fair  grounds  to  pay  toll.  Under  its 
charter,  appellant  has  the  right  to  demand  toll  of  all  those  traveling  on  its 
road,  in  vehicles  or  on  horseback,  but  no  toll  can  be  collected  except  at  a  gate. 
It  would  therefore  seem  toanifest  that  the  company  should  have  the  electioa 
to  place  their  gates  so  as  to  most  effectually  and  certainly  collect  what  they 
are  legally  entitled  to;  for  not  only  do  those  who  purposely  evade  the  pay- 
ment of  toll,  by  going  around  the  gates,  deprive  the  company  of  what  they 
justly  owe  it,  but  lessen  the  ability  of  the  company  to  keep  its  road  in  proi)er 
repair,  in  which  the  public  is  interested,  and  upon  which  the  existence  of  the 
franchise  depends. 

To  say  that  a  toll-gate,  once  established,  shall  never  be  changed,  whatever 
may  be  the  improvement  or  change  in  the  country  where  the  road  is  located » 
or  however  necessary  it  may  be  in  order  to  enable  the  company  to  collect  toll 
from  those  who  use  its  road,  is  unreasonable  and  unjust;  because  the  object 
of  a  change  when  made  is  to  more  surely  collect  tolls  from  all  who  use  the 
road,  and  of  that  no  one  has  the  right  to  complain.  By  section  5  of  the  char- 
ter appellant  has  the  right  to  acquire  land  upon  which  to  erect  toll-gates  and 
houses  for  gate-keepers;  but  no  power  is  given  to  acquire  land  for  that  pur- 
pose except  by  purchase,  though  the  power  is  conferred  to  have  sufficient  land, 
stone,  and  gravel  condemned  for  the  construction  and  repair  of  the  road.  Nor 
does  appellant  now  seek  to  take  any  land  for  such  purpose,  but  is  proceeding 
to  erect  the  gate  entirely  upon  the  land  of  the  company;  and  the  only  ques- 
tion about  which  it  seems  to  us  there  is  any  room  for  argument  is  whether 
the  toll-gate  can  be  erected  in  the  manner  proposed  without  being  an  obstruc- 
tion. By  the  original  charter,  tlie  company  was  authorized  to  acquire  land 
for  its  road  60  feet  wide,  30  of  which  was  to  be  graded,  and  18  feet  macad- 
amized; but  by  amendments  to  the  charter  it  was  authorized  to  reduce  the 
width  to  45  feet,  of  which  24  feet  is  for  the  grade  and  16  feet  for  stone* 
Whether  the  change  has  ever  been  made  does  not  appear. 

It  seems  to  us  the  legislature  evidently  intended  to  authorize  the  company 
to  erect  gates  within  the  limits  prescribed;  otherwise  it  would  have  been  with- 
out authority  to  erect  siich  gates  at  all.  Moreover,  the  gate  and  toll-house 
must  of  necessity  be  within  that  boundary  for  the  convenience  of  the  publie 
as  well  as  to  prevent  persons  from  passing  through  without  paying  toll.  In 
our  opinion,  the  company  has  the  right  to  erect  the  new  gate  upon  its  own 
right  of  way,  so  as  to  leave  the  portion  covered  with  stone  free  for  travel, 
without  rendering  itself  liable  for  obstructing  the  highway. 

It  seems  that  the  site  of  the  proposed  new  gate  is  less  than  five  miles  of  the 
one  south  of  Sharpsburg,  in  the  direction  of  Mt.  Sterling;  but  there  is  more 
than  the  distance  of  ten  miles  between  the  new  gate  and  the  second  one  to- 
wards Mt.  Sterling.  By  the  charter  the  company  was  authorized  to  erect  a 
gate  upon  the  completion  of  five  miles,  with  the  proviso  that  no  one  should 
be  erected  nearer  than  one  mile  from  any  town  on  said  road.  There  is  no  pro- 
vision requiring  the  gates  to  be  precisely  five  miles  apart,  nor  would  it  be 
practicable,  in  any  event.  Whatever  doubt  there  may  be  as  to  the  meaning 
of  the  charter  on  this  subject  is  removed  by  subsection  1,  §  3,  c.  110,  Gen.  St.,. 
which  authorizes  gates  to  be  at  a  less  distance  apart  than  five  miles,  thougli 
the  toll  must  be  always  proportioned  according  to  the  distance.  In  our  opin- 
ion, appellant  has  the  legal  right  to  change  the  location  of  gate  IN"o.  8  to  any 
point  on  its  road  between  that  place  and  Sharpsburg,  not  nearer  than  one  mile 
of  that  town,  and  may  erect  gates  upon  its  own  land,  provided  the  part  of  the 
road  used  for  travel  is  not  obstructed.  Wherefore  the  judgment  is  reversed, 
and  cause  remanded,  with  direction  to  dissolve  the  injunction,  and  dismiss  the 
petition* 


Holt,  J.,  not  sitting. 
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Harlan's  Heibs  o.  ABTHxm. 

(Court  of  Appeals  cf  Kentucky,    February  17, 1887.) 

LoCT  Eeoobi)— ErruBN  by  Sheriff  of  Bxecxttiow  wot  Received  bt  Clebx. 

An  Gzecntion  for  costs  issued  from  the  clerk's  office  of  the  court  of  appeals,  but 
the  return  udou  it  of  tbe  Bheilff  to  whom  it  was  addressed  was  never  reoSved  there. 
The  sheriff  luainiing  that,  after  levying  upon  and  selling  land  under  it,  he  inclosed 
his  return  to  tbe  derk's  office,  the  court  of  appeals  is  asked  to  appoint  a  commis- 
sioner under  Gen.  St.  Ky.  e.  72,  2  4,  providing  that,  if  tbe  records  or  papers  of  any 
court  shall  be  destroyed,  lost,  or  obliterated,  tbe  court  may  appoint  a  commissioner 
to  supply  them.  Heldy  the  statute  does  not  apply,  as  the  application  is  not  to  sup- 
ply a  lost  record,  but  to  make  a  record  that  never  existed  in  that  court.  The  fact 
of  a  writ  having  been  issued  from  a  court,  directing  its  officer  to  execute  it,  does 
not  make  his  mode  of  executing  it  a  jpart  of  tbe  records  of  the  court  from  which  it 
issued.  The  remedy  in  such  case  is  m  a  court  of  original  jurisdiction,  where  the 
equitable  title  may  oe  set  up.  and  a  deed  executed  upon  proof  of  the  fsictB. 

Appeal  from  circuit  court,  Greenup  county. 

This  was  a  motion  to  supply  a  lost  execution.  The  execution  was  issued 
from  the  clerk's  office  of  the  court  of  appeals  for  appellees'  costs  in  case  of 
Arthur  v.  Harlan's  ffeirsp  was  levied  on  land,  and  land  sold  in  satisfaction 
of  same.  The  execution  and  return  were  never  returned  or  recorded  in  the 
clerk's  office  from  whence  it  issued.  This  is  a  motion  to  appoint  commis- 
sioners to  supply  tbem. 

B.  F.  ^ennetU  for  Harlan's  Heirs. 

Prtor,  G.  J.  It  is  conceded  that  the  execution  issued  from  the  clerk's 
office  of  this  court,  and  this  fact  appears  from  the  records  of  the  office,  but 
tbe  party  making  this  motion  proposes  to  show  that  {^ter  the  execution  left 
the  office  it  was  levied  on  land,  the  land  advertised  and  sold,  and  purchased 
by  the  plaintiff  in  the  execution.  The  sheriff  says  he  inclosed  it  to  the  clerk, 
but  no  record  appears  of  that  fact,  or  that  such  a  paper  ever  reached  the 
office. 

It  is  provided  by  section  4  of  chapter  72  of  the  General  Statutes  that  '*if  the 
records  or  papers  of  any  court  shall  be  lost,  destroyed,  defaced,  or  obliterated, 
such  court  shall  appoint  a  commissioner,  who  shall  have  power  and  authority 
to  fix  on  a  convenient  place  to  meet  and  sit  from  time  to  time,  giving  reason- 
able notice  thereof. "  When  a  case  under  this  statute  goes  before  the  com- 
missioner, he  is  required  to  ascertain  from  the  proof  what  the  record  was  that 
has  been  lost  or  destroyed  or  mutilated  in  this  office.  He  flnds  that  an  execu- 
tion issued  that  has  never  been  returned,  and  that  fact  can  be  established  by 
the  record  itself,  without  the  aid  of  the  commissioner;  but  the  plaintiff  in  the 
motion  proposes  to  go  further,  and  show  that  after  the  execution  left  the  of- 
fice the  sheriff  levied  it  on  land,  advertised  the  property  for  sale,  and  the 
plaintiff  purchased  it.  Such  a  record  was  never  in  this  office.  He  is  not  sup- 
plying a  lost  record  ftom  this  court,  but  is  making  up  a  record  that  was  never 
a  part  of  the  records  of  this  court.  An  action  made  by  an  officer  or  an  exe- 
cution that  had  never  reached  this  court  cannot  be  said  to  have  been  in  this 
court,  and  a  part  of  its  records ;  but  if  filed  here  in  this  court  with  the  return 
upon  it,  or  the  return  entered  upon  the  execution  book  that  has  been  de- 
stroyed, then  the  record  may  be  supplied.  The  remedy,  it  seems  to  us,  is  in 
a  court  of  original  jurisdiction,  where  the  equitable  title  may  be.  set  up,  and 
a  deed  executed,  if  the  facts  are  established.  We  do  not  understand  that  the 
fact  of  an  order  or  writ  having  been  issued  from  this  court,  or  any  other  court, 
directing  its  o^cer  to  execute  the  command  or  order,  makes  his  mode  of  exe- 
cuting it  a  part  of  the  records  of  the  court  from  which  it  issued,  so  as  to 
permit  proof  of  Its  having  been  a  record  lost  from  the  court,  under  the  pro- 
visions of  the  statute  with  reference  to  lost  records.  The  proceeding  to  estab- 
lish the  existence  of  the  loss  in  such  a  case  is  in  a  court  having  jurisdiction 
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to  supply  the  loss  of  written  instruments,  and  not  before  a  commissioner  to 
supply  a  record  that  has  been  lost  from  the  clerk's  office.  It  is  malsing  a  rec- 
ord in  such  a  case  that  was  never  in  this  court,  and  not  supplying  one  that 
had  been  a  part  of  its  records,  and  lost  or  destroyed.  The  statute  only  pro- 
vides for  a  public  notice,  showing  that  it  must  apply  only  to  that  which  has 
constituted  a  part  of  the  public  records,  and  has  been  lost  or  destroyed.  Be- 
sides, a  commissioner  has  to  be  appointed  to  take  the  proof,  whose  term  of 
office  is  to  continue  for  one  year,  and  bis  services  to  be  paid  out  of  the  county 
levy.  QiuBre,  does  not  this  act  apply  to  the  courts  inferior  to  this  court,  and 
to  cases  where  the  record-book  or  the  records  have  been  destroyed  so  as  to 
affect  the  entire  public,  and  not  to  the  loss  of  a  single  paper  that  may  be  aup- 
plied  by  the  notice  to  the  adverse  party,  and  proof  taken? 


Bbadles  and  others  v.  MoElbath  and  others. 
•  V-.:'"*  Appeal  firom  Circuit  Court,  Graves  County* 

t'  Samb  0.  Lebt  and  another. 

Appeal  from  Circuit  Court,  Caldwell  County. 
(Cburt  of  Appeals  of  Kentucky,    February  19, 1887.) 

1.  Evidence— Gambling  in  ••Futtthes"— Parol  Evidence. 

Parol  evidence  is  admissible  to  show  that  a  written  contract^  regular  in  form,  and 
purporting  to  be  for  the  purchase  and  actual  future  delivery  of  cotton,  was  in  fact 
entered  into  for  the  sole  purpose  of  speculating  in  futures,  and  with  no  intention 
to  deliver  the  cotton  purchased,  but  to  pay  the  difference  between  the  contract  price 
and  the  price  on  a  future  named  day;  but,  the  terms  of  the  contract  implying  good 
faith,  the  burden-  of  prqof  is  on  the  party  resisting  to  show  the  illegal  purpose. 

2.  CoNTBAor— Dealing  in  ''Futubhb." 

Where  appellants  made  a  contract  to  buy  for  appellee  a  certain  quantity  of  cot- 
ton for  future  delivery,  and  it  appeared  that  appellants  were  members  of  the  New 
Orleans  Cotton  Exchange ;  that  they  had  bought  in  the  year  preceding  this  con- 
tract 300,000  bales  of  cotton,  and  were  under  contract  to  take  60,000  bales,  worth 
1^,000,  at  the  time  of  this  contract,  while  they  were  worth  only  $75,000,  kM,  these 
circumstances  showed  the  cotton  contracted  to  be  bought  for  appellee  was  on  spec- 
ulation only,  and  no  future  actual  delivery  was  intended;  the  contract  was  there- 
fore against  public  policy  and  void,  notwithstanding  a  rule  of  the  exchange  pro- 
vided that  actual  delivery  of  the  cotton  might  be  exacted.^ 

W.  W.  Tice  and  Wm .  Lindsay,  for  appellant.  Roberteon  ^  Bobbins,  Hargis 
eft  Bastin,  and  C.  X.  BaucUe,  for  appellees. 

Prtob,  G.  J.  These  two  cases  were  argued  and  will  be.  considered  as  one 
case.  The  appellants*  Beadles,  Wood  &  Go.>  were  cotton  brokers,  engaged  in 
buying  and  selling  cotton  on  commission,  as  they  allege,  in  the  city  of  New 
Orleans.  They  Instituted  these  actions  in  the  court  below  against  the  ap- 
pellees for  large  sums  of  money  said  to  have  been  advanced  by  them  for  the 
appellees  in  the  purchase  and  sale  of  cotton  on  the  cotton  exchange  in  the  city 
of  New  Orleans.  The  appellees,  by  way  of  defense,  allege,  in  substance,  that 
the  claim  set  up  by  the  appellants  originated  by  reason  of  certain  transactions 
between  them  and  appellants  in  the  purchase  and  sale  of  cotton  on  speculation, 
and  under  contracts  that  were  not  to  be  performed  for  the  delivery  of  the 
cotton,  and  the  payment  therefor,  at  the  maturity  of  the  contracts ;  that  they 
were  dealing  in  futures,  by  which  they  were  to  pay  in  money  the  difference  by 
reason  of  wagering  bargains  by  which  no  cotton  was  sold  or  delivered,  and 
none  intended  to  be  delivered,  when  the  contracts  were  executed.  They  also 
allege  that  Beadles,  Wood  &  Co.  were  dealing  largely  in  cotton  on  their  own 
account  or  for  others,  and  that,  having  made  contracts  in  which  the  appellees 
had  no  interest,  similar  to  those  made  with  the  appellees,  they  Were  unable  to 

'See  note  at  end  of  case. 
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meet  their  obligations  with  members  of  the  cotton  exchange,  with  whom  they 
<;ontracted,  and,  under  the  rules  of  the  exchange,  those  contracts  were  all  de- 
clared forfeited,  including  the  contracts  said  to  have  been  made  for  the  ap- 
pellees; that  the  forfeiture  took  place  before  their  contracts  matured,  and  in 
that  manner  they  were  deprived  of  any  right  to  recover,  without  fault  on  the 
part  of  either  the  appellants,  or  of  those  with  whom  they  contracted  for  their 
benefit.  A  Jury,  by  special  findings,  determined  the  issue  in  the  case  of  Mc- 
Elrath  Sc  Co.,  and  the  judge,  on  a  submission  of  the  law  and  facts  to  him,  de- 
termined the  case  of  Leet  Sc  Meadows. 

The  one  case,  tliat  against  McElrath  &Ck>.,  was  decided  for  the  defendants 
because  of  its  vicious  consideration,  it  being  a  gambling  transaction;  and  the 
•other,  that  of  Leet  &  Meadows,  on  the  ground  that  the  forfeiture  of  the  con- 
tracts was  caused  by  the  insolvency  of  the  appellants,  who  were  unable  to 
comply  with  their  contracts,  and  caused  the  loss  to  the  defendants, — ^the  .judge 
^rther  holding  that  the  contract  was  not  a  wagering  contract,  or  against  pub- 
lic policy.  The  cases  were  determined  in  different  jurisdictions,  but  were 
lieard  together  in  this  court.  The  judgment  in  each  case  was  rendered  for 
the  Appellees.  The  appellants,  having  denied  that  the  contracts  were  invalid, 
relied  on  certain  rules  of  the  cotton  exchange,  from  which  it  appears  that 
rsucii  contracts  can  be  enforced  for  the  delivery  of  the  cotton,  and  further  es- 
tablished by  the  testimony  that  the  contracts  were  made  subject  to  the  rules 
•of  the  cotton  exchange,  and  should  not,  therefore,  be  regarded  as  wagering 
contracts.  The  contracts  being  in  writing,  it  is  further  maintained  that  parol 
proof  is  inadmissible  to  vary  their  terms.  By  the  rules  of  the  cotton  ex- 
^ange,  the  delivery  of  the  cotton  maybe  exacted,  and  the  testimony  conduces 
to  show  that  the  appellees  entered  into  the  contracts  with  the  knowledge  that 
by  its  terms  those  rules  were  to  determine  its  legal  effect.  In  fact,  the  jury 
trying  this  case»  in  response  to  special  interrogatories,  have  so  said  by  their 
verdict. 

In  this  case  it,  then,  plainly  appears  that  contracts  legitimate  on  their  face, 
containing  stipulations  plain  and  easily  understood,  by  which  the  cotton  pur- 
chased is  required  to  be  delivered,  have  been  declared  vicious,  in  the  one  case 
at  least,  upon  parol  testimony  showing  that  such  was  not  the  real  purpose 
4md  intention  of  either  party  to  the  contract;  the  real  purpose  being,  in  fact, 
to  speculate  only  on  the  rise  and  fall  of  prices,  as  has  been  determined  by  the 
:special  findings  of  the  jury  in  the  particular  case.  If  the  written  contract 
And  the  rules  of  the  cotton  exchange  are  to  control  the  decision  of  this  case, 
then  the  facts  and  circumstances  by  which  the  real  nature  of  the  various 
transactions  were  brought  to  light  should  have  been  excluded  from  the  jury, 
And  a  judgment  rendered  for  the  appellants,  the  plaintiffs  below.  The  ques- 
tion simply  is  whether  a  contract,  legal  and  proper  in  form,  can  be  avoided 
l)y  a  proper  pleading;  and  shown  to  l^  in  fact  a  contract  vicious  in  its  char- 
acter, and  contrary  to  public  policy ;  a  contract  legal  on  its  face,  but  when 
explained  by  the  facts  and  circumstances  connected  with  its  performance, 
-only  a  gambling  transaction.  The  rule  is  well  established  that  parol  evidence 
is  not  admissible  to  restrict,  enlarge,  or  contradict  the  terms  of  a  written  con- 
tract where  there  is  no  ambiguity  in  its  meaning;  but  when  facts  are  alleged 
showing  the  existence  of  fraud,  or  that  the  contract  was  entered  into  as  a  de- 
vice to  avoid  what  would  otherwise  be  a  vicious  consideration,  as  is  in  sub- 
stance alleged  in  this  case,  this  rule  has  no  application. 

The  rule,  says  Mr.  Greenleaf,  'Ms  not  infringed  by  the  admission  of  parol 
evidence  showing  that  the  instrument  is  altogether  void,  or  that  it  never  had 
any  legal  existence,  either  by  reason  of  fraud,  or  for  want  of  due  execution 
and  delivery,  or  for  the  illegality  of  the  subject-matter. "  Again :  *' Parol  evi- 
dence may  be  offered  to  show  that  the  contract  was  made  for  the  furtherance 
of  objects  forbidden  by  law,  whether  it  be  by  statute,  or  by  an  express  rule  of 
the  common  law,  or  by  the  geneial  policy  of  the  law, ''  etc.   1  GreenL  £v.  (14th 
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Ed.)  860,  861.  So,  in  this  case,  although  by  the  rules  of  the  cotton  exchauge- 
the  cotton  was  to  be  delivered,  and  the  contract  made  with  the  ap])elleea  ex- 
pressly stipulated  the  delivery  at  a  particular  day  in  the  future,  still,  if  this  was 
a  mere  device  to  avoid  the  effect  of  a  contract  that  the  parties  really  made,  and 
if  expressed  in  terms  would  have  been  vicious,  and  without  consideration,  we- 
perceive  no  reason  why  such  facts  may  not  be  pleaded  and  proveuj'knd  the  re- 
covery on  that  account  denied.  That  a  contract  of  sale  may  be  made  for  the 
future  delivery  of  produce,  or  any  article  of  personal  property,  will  not  be  con- 
troverted ;  and  that  such  a  contract,  by  the  agreement  of  parties,  or  by  the  reg- 
ulations connected  with  the  boards  of  trade  in  the  country,  may  be  transfer- 
able from  one  to  the  other,  will  be  conceded;  but  when  entered  into  for  the 
sole  purpose  of  speculating  in  futures,  and  with  no  intention  to  deliver  the 
cotton  purchased,  but  to  pay  the  difference  between  the  contract  price  of  the  cot- 
ton andits  market  price  on  the  day,  if  a  contract  in  good  faith,  the  cotton  was 
to  be  delivered,  then  the  contract  becomes  a  mere  wager,  and  neither  party  to 
it  can  recover.  If  a  contract  in  good  faith,  it  is  binding;  but  when  assailed 
as  having  been  entered  into  to  cover  up  the  real  intention  of  the  parties,  by 
making  that  appear  legitimate  which  is  really  a  gaming  transaction*  the  de- 
fendant will  be  permitted  to  introduce  parol  proof  to  establish  his  defense. 

Such  a  contract  will  be  presumed  to  be  valid  when  unexplained,  because  it 
shows  by  its  terms  an  actual  purchase  and  sale,  and  the  burden  is  on  the  de* 
fense  to  show  the  illegal  intention  of  the  parties.  As  said  by  Aonbw,  J.,  in 
the  case  of  Kirkpatrick  v.  Bonsall,  '*the  law  does  not  condemn  such  transac- 
tions, providing  the  intention  really  is  that  the  commodity  shall  be  actually 
delivered  and  received  when  the  time  for  delivery  arrives."  72  Pa.  St.  155. 
In  Barnard  v.  Backhaus,  52  Wis.  593,  6  N.  W.  Rep.  252,  and  9  N.  W.  Rep, 
595,  that  court  went  further,  and  held  "that,  for  the  sale  and  delivery  at  a 
future  day  of  grain  for  a  fixed  price,  it  must  affirmatively  and  satisfactorily 
appear  that  it  was  made  with  an  actual  view  to  the  delivery  of  the  grain,  and 
not  as  a  coyer  for  a  gambling  transaction." 

It  seems  to  us  that  the  terms  of  the  written  contract  imply  good  f^ith,  and 
the  burden  should  rest  on  the  defense  to  show  the  illegal  purpose.  It  becomes- 
necessary,  therefore^to  examine  the  nature  of  the  transactions  between  these 
parties,  in  the  light  of  the  testimony  before  us,  with  a  view  of  determining  the- 
validity  of  those  contracts.  By  the  rules  of  the  cotton  exchange,  no  one  but 
a  member  can  make  contracts  for  the  purchase  and  future  delivery  of  cotton ► 
Therefore  the  broker,  being  a  member  when  purchasing,  must  necessarily 
purchase  of  a  member  of  the  exchange;  and  in  this  manner  they  make  large 
contracts  by  either  purchasing  or  selling  cotton  for  future  delivery,  and  assign 
so  much  of  the  contract  to  each  customer  as  the  broker  may  have  received. 
orde!"s  to  purchase  or  sell.  He  receives  orders  to  purchase  from  A.,  B.,  0.» 
and  D.,  living  in  Kentucky,  to  purchase  2,000  bales  for  each,  and  a  like 
number  of  orders  from  A.,  B.,  C,  and  D.,  living  in  Tennessee.  The  broker 
enters  the  exchange,  and  purchases  of  one  or  more  members  16,000  bales  of 
cotton  in  his  (the  broker's)  own  name,  and  then  on  his  books  assigns,  or  by 
contract  passes,  to  each  one  of  his  eight  customers,  2,000  bales  of  cotton,  at  the 
price  for  which  he  purchased;  the  purchasers  depositing  such  a  margin  as. is 
required  by  the  rules  of  the  exchange.  If  the  broker  should  receive  a  tele- 
gram from  one  of  the  parties  in  Kentucky  to  sell  his  2,000  bales  before  the- 
time  of  delivery,  and  one  of  his  customers  from  Tennessee  should  want  to- 
purchase  an  additional  2,000  bales,  he  then  transfers  on  his  books  the  cotton 
of  the  Kentucky  customer  as  sold  to  the  Tennessee  customer,  at  that  day's 
prices.  All  dealers  are  to  keep  up  their  margins  as  the  fluctuations  in  prices 
demand,  as  this  is  determined  by  the  rules  of  the  exchange.  The  speculator 
in  futures  from  this  mode  of  dealing,  whether  for  actual  delivery  or  not,  has 
in  fact  made  a  purchase  of  cotton,  but  can  never  ascertain  with  whom  the 
contract  was  made.    The  broker  may  infoim  the  exchange  for  whom  he  is 
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purchasing,  but  this  gives  no  right  of  action  against  any  one  but  the  brofeer. 
The  broker  is  insisting  that  be  is  the  mere  agent  of  the  purchaser,  and  entitled 
to  his  commission,  and,  when  told  by  the  purchaser  that  the  2,000  bales  of 
cotton  must  be  delivered  at  the  maturity  of  his  contract,  it  is  then  ascertained 
that  the  broker  has  purchased  16,000  bales  of  cotton  of  one  or  more  members 
of  the  exchange  in  his  own  name,  and,  the  margin  not  being  kept  up,  the 
entire  contract  is  forfeited,  and  the  moneys  already  advanced  on  the  margin 
gone  to  the  vendor  of  the  cotton* 

In  February,  1882,  the  appellants,  being  purchasers  of  near  60,000  bales  of 
cotton,  notified  the  exchange  that  they  were  unable  to  comply  with  their  con- 
tracts. The  forfeiture  took  place,  and  this  was  before  the  maturity  of  the  con- 
tracts with  the  appellees;  but  it  is  now  insisted  that,  if  the  margins  had  been 
kept  up,  the  contracts  would  have  remained  in  force.  Suppose  tlie  margins 
had  been  forwarded  to  the  appellants:  from  the  testimony  in  this  case,  the  ap- 
pellants have  purchased  cotton  exceeding  In  value  more  than  $200,000,  and 
the  margin  being  called  for,  and  not  deposited,  the  whole  contract  went  with 
the  insolvency  of  the  firm  that  took  place  in  February,  1882.  These  appel- 
lants were  in  fact  selling  to  the  appellees,  and  were  not  tlieir  agents.  They 
purchased  large  quantities  of  cotton  in  the  exchange  on  their  individual  ac- 
count, and  afterward  distributed  those  purchases  between  their  customers, 
leaving  them  without  any  remedy  except  against  the  broker  for  the  delivery 
of  the  cotton,  if  such  bad  in  good  faith  been  the  contract  between  them.  With 
the  prices  of  cotton  favoring  the.  appellees,  their  claim  as  purchasers  might 
have  been  enfoix^ed  through  their  broker,  in  his  name;  but  with  an  insolvent 
commission  merchant,  whose  credit  alone  enabled  him  in  the  first  place  to  en- 
ter the  exchange,  and  make  these  large  purchases,  the  remedy  was  necessa- 
rily worthless,  because  the  party  in  fact  liable  had  become  insolvent. 

It  is  shown  that  within  less  than  a  year  prior  to  these  contracts  with  the 
appellees,  that  appellants  contracted  for  800,000  bales  of  cotton,  and  on  the 
eighth  of  February,  1882,  the  day  they  failed,  the  contracts  they  had  on  hand 
compelled  them  to  receive  and  pay  for  near  60,000  bales  of  cotton,  a  poition 
of  which,  they  say,  was  the  cotton  of  these  appellees.  The  appellants  were 
not  worth  exceeding  $75,000,  if  that  much,  and  yet  it  is  argued  that  such  con- 
tracts were  valid  business  transactions,  and  the  parties  expected  to  comply 
with  the  terms  of  each  contract;  or,  if  not,  that  the  prime  object  was  not  to 
speculate  merely  on  the  rise  and  fall  of  cotton,  but  to  receive  or  deliver  the 
cotton  purchased  or  sold.  It  is  evident  that  if  the  margin  had  been  forwarded 
by  the  appellees,  that  all  would  have  gone  in  the  financial  wreck  that  followed 
the  reckless  ventures  of  men  who  were  doubtless  enterprising  merchants,  but 
who  had  speculated  to  such  an  extent,  either  for  themselves  or  others,  as  to 
involve  all  in  financial  ruin.  This  would  constitute  a  complete  defense  to 
each  action,  regardless  of  the  other  questions  raised,  and  the  judgment  in  the 
case  of  Leet  &  Meadows  was  therefore  proper.  It  is  claimed  that  McElrath, 
one  of  the  firm,  was  in  New  Orleans,  and  on  the  exchange,  when* some  of  this 
cotton  was  purchased.  He  was  not  a  member  of  the  exchange,  and  therefore 
made  no  purchases,  but  the  cotton  was  purchased  in  the  manner  and  as  all 
other  cotton  was  purchased  for  their  customers  by  these  appellants.  They 
were  simply  paying  the  appellants  a  bonus  for  the  privilege  of  trading  with 
them,  and  were,  in  fact,  the  vendors,  and  the  appellees  the  vendees,  of  the  cot- 
ton. These  appellees  were  men  of  limited  means,  living  in  this  state,  and 
contracting  by  telegrams  and  letters  for  futures  in  cotton,  with  no  intention 
or  expectation  of  receiving  a  single  bale,  either  from  the  appellants  or  any  one 
else,  and  this  was  the  intention  and  purpose  of  the  contracts, — a  fact  known 
to  the  appellants  as  well  as  the  appellees.  The  testimony  of  the  appellants 
leaves  no  doubt  on  this  subject,  and  neither  the  rules  of  the  cotton  exchange, 
nor  the  letter  of  the  contract,  will  be  allowed  to  give  validity  to  such  agree- 
ments. 
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The  opinion  in  the  case  of  Satojjer  v.  Taggart,  reported  in  14  Bush,  727, 
'vras  based  on  the  idea  that  no  evidence  was  offered  by  the  defense  showing 
that  the  contracts  were  to  be  settled  by  the  payment  of  differences;  but,  on 
the  contrary,  the  plaintiffs  had  assumed  the  burden,  or  rather  established, 
that  the  contracts  were  to  be  executed  in  good  faith,  with  no  evidence  con- 
flicting with  such  a  conclusion.  Here  the  character  of  tiie  business  transac- 
tions conducted  by  the  appellants,  from  their  own  statements,  both  with  the 
Appellees  and  others,  conduce  to  show  that  there  was  a  tacit,  if  not  an  express, 
jigreement  that  no  cotton  was  to  be  delivered,  and,  with  the  testimony  for  the. 
defense,  there  can  be  no  doubt  on  the  subject. 

But  it  is  argued  that  a  mere  tacit  agreement,  or  one  necessarily  inferred 
from  the  circumstances  surrounding  the  various  transactions  connected  with 
the  positive  statements  of  the  defendants,  cannot  supplant  that  which  the 
parties  have  reduced  to  writing,  and  the  contracts  must  be  enforced  because 
they  purport  to  be  valid  contracts,  and  the  rules  of  the  cotton  exchange  have 
so  determined.  In  discussing  a  sihiilar  question,  the  supreme  court,  through 
Mr.  Justice  Matthews,  said:  "We  do  not  doubt  that  thciquestion  whether  the 
transaction  came  within  the  definition  of  wagers  is  one  that  may  be  deter- 
mined upon  the  drcumstances,  the  jury  drawing  all  proper  inferences  as  to 
the  real  intent  and  meaning  of  the  parties;  for,  as  was  properly  said  in  the 
charge,  '  it  makes  no  difference  that  a  bet  or  wager  is  made  to  assume  the 
form  of  a  contract.'  Gambling  is  none  the  less  such  because  it  is  carried  on 
in  the  form  or  guise  of  legitimate  trade.  It  might  therefore  be  the  case  that 
«  series  of  transactions  might  present  a  succession  of  contracts  perfectly  valid 
in  form,  but  which  on  the  face  of  the  whole,  taken  together,  in  connection 
with  all  the  attendant  circumstances*  might  disclose  Indubitable  evidence  that 
they  were  mere  wagers. '^  Irwin  v.  WUliar,  110 17.  S.  511,  4  Sup.  Gt.  Bep. 
160. 

The  bulk  of  the  transactions  in  the  exchange  by  the  appellants  were  in  the 
department  ^nown  as  the  "margin,''  as  distinguished  from  the  other  depart- 
ments. The  amount  of  cotton  delivered  in  all  the  sales  and  purchases  did  not . 
exceed  4,000  bales,  and  the  proof  conduces  to  show  that  the  cotton  was  on  con- 
signment; but,  whether  so  or  not,  it  is  unreasonable  to  suppose  that  the  ap- 
pellees, with  their  limited  means,  had  undertaken  to  receive  and  pay  for  cot- 
ton exceeding  in  value  greatly  more  than  they  were  worth,  and  that  appel- 
lants induced  them  to  speculate  through  him  as  their  agent  with  such  an 
understanding  or  agreement.  Tliere  are  so  many  facts  and  circumstances 
leading  to  the  opposite  conclusion  as  to  the  intention  of  both  parties  when 
these  trades  were  made  as  leave  no  doubt  as  to  the  correctness  of  the  judg- 
ment below.  We  are  aware  that  the  business  of  the  cotton  exchange  involves 
the  greater  part  of  the  trade  in  the  country's  greatest  staple,  and  that  leading 
merchants  and  business  men  engage  in  such  transactions;  but  this  in  no  man- 
ner relieves  the  case  from  the  vicious  features  of  this  class  of  contracts.  Men, 
no  doubt,  of  both  personal  and  commercial  integrity  ei^ter  into  such  contracts. 
They  are  nevertheless  pirates  upon  the  legitimate  trade,  and  consumers  of  the 
•country.  Fictitious  values,  created  by  a  speculation  tliat  causes  the  fluctuation 
in  prices  from  day  to  day  of  all  the  leading  products  of  the  country,  based  upon 
-a  species  of  gambling  more  ruinous  to  the  people  than  any  other,  result  from 
such  contracts  as  were  made  in  this  case.  They  will  not  be  enforced  by  the 
courts  of  this  state. 

There  are  many  questions  raised  as  to  the  pleadings  and  evidence  not  nec- 
essary to  be  considered,  as  from  the  testimony  of  the  plaintiffs  alone  these 
judgments  were  proper.    Judgment  affirmed. 

NOTE. 
CoNTBAOTs  FOB  DKAXUfo  IN  FuTURKS.    A  perfectlv  valid  contract  may  be  made  for 
the  sale  and  futare  delivery  of  goods  which  tfaeyendor  does  not  own.    Irwin  v.  Williar, 
4  Sap.  Ct  Bep.  160.    Option  contracts  are  not  neceasarily  illegal,  and  the  incident  of 
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patting  op  margins  amounts  to  nothing  unless  the  contract  itself  is  illegal.  Union  Nat* 
Bank  ▼.  Ciarr,  15  Fed.  Bep.  438.  The  validity  of  such  contracts  depends  upon  the  mut- 
ual intention  of  the  parties  as  to  the  actual  sale  and  delivery  of  the  property,  or  a  pre- 
tended and  fictitious  sale,  to  be  settled  upon  differences.  Hentz  v.  Jewell,  20  Fed.  Kep. 
582;  Union  Nat.  Bank  v.  Carr,  16  Fed.  Rep.  438.  Bat  such  a  contract,  merely  disguising' 
an  intention  to  speculate  in  margins  without  actual  delivery  of  goods,  is  void.  Irwin 
V.  Wil  liar.  4  Sup.  a.  Rep.  160 ;  Waugh  v.  Beck,  (Pa.)  6  Att.  Rep.  923 ;  Stewart  v.  Garrett,. 
(Pa.)  4  Atl.  Rep.  399 ;  Hentz  v.  Jewell,  20  Fed.  Rep.  692 ;  Cobb  v.  Prell,  16  Fed.  Rep.  774; 
Melchert  v.  American  Union  Tel.  Co..  11  Fed.  Rep.  193.  It  is  the  duty  of  the  courts  to 
scrutinize  very  closely  such  contracts,  and,  if  the  circumstances  are  such  as  to  throw 
doubt  upon  the  question  of  the  intention  of  the  parties,  it  is  not  too  much  to  teqni,re  a 
party  claiming  rights  under  such  a  contract  to  show  affirmatively  that  it  was  made  with 
actual  view  to  the  delivery  and  receipt  of  the  commodity.  Cobb  v.  Prell,  15  Fed.  Rep. 
774.  It  must  affirmatively  and  satisfactorily  appear  that  the  contract  was  made  with 
an  actual  view  to  the  deliveiy  and  receipt  of  the  grain,  and  not  as  a  cover  for  a  gambling 
transaction.    Barnard  v.  Backhaus,<Wis.)  9  N.  W.  Rep.  696. 

If  it  appear  that  the  parties,  or  either  of  them,  contemplated  the  delivery,  or  the  pos- 
sible delivery,  of  the  goods,  it  is  not  void  as  a  gambling  contract,  though  it  resulted  in 
the  settlement  of  the  price  by  the  payment  of  diflerence,  without  delivery  of  the  grain. 
Tomblin  v.  Callen,  (Iowa,)  28  N.  W.  Rep.  573.  And  it  has  been  held  that  where  a  firm 
of  brokers  and  commission  merchants,  dealing  in  grain  and  provisions  on  the  board  of 
trade  in  Chicago,  transacted  business  for  its  customers,  some  of  whom  are  buyers  and 
some  sellers,  under  the  rules  and  r^ulations  of  the  board,  intending  to  deal  in  time 
contracts,  and  to  settle  the  dilferences,  so  as  to  avoid  paying  for  and  carrying  the  com- 
modity bought,  is  not  a  dealing  in  "options  to  buy  or  sell  m  future  time,"  and  is  not 
within  the  prohibition  of  the  lUinoU  statute;  Jackson  v.  Foote,  12  Fed.  Rep.  37.  A 
gambling  contract  not  being  a  legitimate  cause  of  action,  money  advanced  upon  a  con- 
tract cannot  be  recovered  in  the  way  of  counter-claim.  Higgins  v.  McCrea,  6  Sup.  Ot. 
Bep.  557,  23  Fed.  Rep.  782. 

*  — — .^ 

Shelby's  Adm'b  v.  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co. 

{Court  of  Appeaii  (ff  KerUucky,    February  19, 1887.) 

1.  NBGtiawrcB— Railboads— Pebson  Walkiwo  on  Track— Killed  by  Movikg  Cab, 

In  an  action  against  a  railroad  for  negligence  resulting  in  the  death  of  appellant's 
intestate,  it  appeared  that  a  locomotive  drew  a  box  car  to  the  head  of  a  switch, 
and,  after  giving  the  car  an  impetus  forward,  the  locomotive  moved  off,  and  the  car 
continued  onward  in  tlie  opposite  direction,  at  a  rapid  rate  of  speed,  downgrade,  and 
without  the  control  of  any  one,  until  it  ran  over  and  killed  tne  intestate,  who  was 
walking  on  the  track,  seeking  employment  in  feeding  and  watering  stock  loaded  in 
the  cars ;  a  portion  of  the  track  travefsed  by  the  car  ran  through  a  town,  and  persons 
were  in  the  habit  of  passing  over  it  by  the  tacit  consent  of  the  railroad ;  held^  the  evi- 
dence made  out  a  j^ma  facie  case  of  negligence,  and  the  lower  court  erred  in  direct- 
ing a  peremptory  instruction  for  the  railroad.^ 

2.  Same— Duty  of  Enoimbeb  ih  'Rvsmvo  through  Towot. 

It  is  the  duty  of  the  engineer  in  charge  of  a  train  to  use  increased  vigilance  while 
the  train  is  moving  through  a  town  or  dty  or  other  place,  where  pedestrians  have, 
by  license  or  custom,  a  right  to  be;  and  such  duty  is  violated  by  sending  a  oar  for- 
ward, through  a  town  or  other  such  place,  of  its  own  impetus,  without  any  one  in 
charge  to  control  it.^ 
8.  Sahb— Party  ok  Tback  Skxkivq  Employmbbt. 

It  being  customary  for  the  owners  of  live-stock  being  shipped  on  railroads  to  ens- 
ploy  others  than  the  servants  of  the  company  to  feed  and  water  them  at  stations  or 
stopping  places,  a  person  coming  on  the  tracks  at  such  a  point,  seeking  employ* 
ment  of  that  kind,  is  not  a  trespasser .^ 

^Nbgliobncs— PxBsoRS  WALKING  ON  Railboad  Tbaoks.  At  s  plsco  OS  th«  line  of  a 
railroad  where,  although  not  a  public  highwav,  there  is  a  crossing,  constantly  and  noto- 
riously used  as  such  by  the  puolic  without  objection  on  the  part  of  the  company,  the 
company  is  bound  to  give  some  reasonable  notice  and  warning  of  the  approach  of 
trains,  although  not  absolutely  bound  to  ring  a  bell  or  blow  a  whistle.  Byrne  v.  New 
York  Cent.  AH.  B.  R.  Co..  (N.  Y.)  10  N.  E.  Rep.  — . 

At  a  place  where  it  be  shown  that  people  are  in  the  habit  of  using  the  track  with  the 
acquiescence  of  the  company,  it  is  its  duty  to  keep  a  lookout,  and  it  will  be  liable  for 
want  of  care.  Davis  v.  Chicago  &  N.  W.  Ey.  Co.,  (Wis.)  17  N.  W.  Rep.  406;  Townley  v. 
Chicago,  M.  A  St.  P.  R.  Co.,  (Wis.)  11  N.  W.  Rep.  55. 

See,  also,  litUe  Bock,  M.  B.  &  T.  By.  Co.  v.  Haynes,  CArk.)  1  S.  W.B^p.  774. 
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Appeal  from  circuit  court,  Boyle  county. 

Robt  Harding,  J.  B.  McFerran,  and  Van  WinlOe  eft  Rodea,  tot  appellant. 
Breckinridge  A  Shelby,  for  appellee. 

Lewis,  J.  This  is  an  action  by  appellant  to  recoyer  for  the  destruction  of 
the  life  of  his  intestate,  George  Shelby,  a  boy  about  nine  years  of  age,  by  the 
alleged  willful  negligence  of  the  servants  and  agents  of  the  appellee;  and  the 
question  before  us  is  whether  the  lower  court  erred  in  giving,  at  the  conclu- 
sion of  the  plaintiff's  evidence,  a  peremptory  instruction  to  find  for  the  de- 
fendont.  The  intestate  was  killed  by  being  run  over  by  a  bo^  car  on  a  side 
trackof  appellee's  railroad  at  Junction  City,  Boylecounty,  where  the  Louisville 
&  Knoxville  road,  running  east  and  west,  crossed  it.  It  appears  that  on  the 
occasion  those  in  charge  of  a  freight  train  standing  on  the  main  track  of  ap- 
pellee's road  were  endeavoring  to  detach  the  box  car  in  question,  which  was 
next  to  the  engine,  for  the  purpose  of  placing  it  on  the  side  track  near  the 
deik>t,  and  with  that  view  it  was  drawn  along  the  main  track  to  the  intersec- 
tion, and  thence  pushed  upon  the  side  track.  But,  instead  of  keeping  it  at- 
tached to  the  engine  until  it  reached  the  place  where  it  was  the  purpose 
to  leave  it,  the  engine,  after  being  made  to  give  it  an  impetus,  was  cut 
loose  at  a  point  about  75  yards  from  where  the  intestate  was  standing,  and 
carried  hack  in  the  opposite  direction  towards  the  main  track,  while  the  box 
oar  was  permitted  to  move,  without  the  control  of  any  one,  along  the  side 
track,  that  was  down  grade,  at  the  rate  of  from  five  to  eight  miles  an  hour, 
going  a  distance  of  200  yards  after  running  over  the  intestate  before  it  stopped. 
No  signal  or  warning  was  given  of  the  approach  of  the  car  to  where  the  in- 
testate was  killed,  nor  does  it  appear  that  any  servant  of  appellee  was  in  a 
position  to  see  or  warn  him,  or  any  one  else  who  might  have  been  on  the  side 
track  in  front  of  the  moving  car,  which  the  evidence  shows  did  not  itself 
make  enough  noise  to  attract  attention. 

Itappears  that  Junction  City  contains  a  population  of  about  400,  and  about 
20  families  reside  south  of  the  Louisville  &  Knoxville  road,  who  have  been 
accustomed  to  pass  along  the  side  track  of  appellee's  road  going  to  the  part 
of  the  town  north  of  the  other  road.  It  further  appears  that,  a  few  hours 
before  his  death,  the  intestate  had  been  employed  by  the  owner  to  water  hogs 
in  a  box  car  of  another  freight  train,  and  his  purpose  in  going  where  he  was 
when  killed  was  to  solicit  employment  by  the  same  person  in  watering  cattle 
in  a  car  of  the  train  from  which  the  box  car  in  question  was  detached,  and 
when  struck  he  was  standing  on  the  side  track  opposite  the  cattle  car,  wait- 
ing for  the  owner,  who  was  at  it,  to  become  disengaged. 

The  right  to  maintain  an  action  against  a  railroad  company  for  an  injury 
to  the  person  always  involves  a  breach  of  duty  by  the  company  or  its  servants, 
and  its  liability  genendly  depends  upon  the  place  where,  and  the  circumstances 
under  which,  the  injury  is  done,  and  the  situation  and  relation  of  the  parties 
at  the  time.  But  there  are  certain  well-established  rules  which  regard  for 
human  life  will  not  allow  to  be  relaxed.  It  is  the  duty  of  the  engineer  in 
charge  of  a  train,  moving  or  about  to  move,  to  give  timely  warning  of  its  ap- 
proach to  a  crossing,  or  other  place  where  the  public  have  a  right  to  go;  and 
it  is  no  less  his  duty  to  use  all  necessary  means  consistent  with  the  safety  of 
those  on  the  train  to  prevent  injury  to  a  person  on  the  track  in  front  of  a 
train,  after  his  peril  is  discovered;  and  this  duty  the  company  owes  even  to 
a  trespasser  on  its  track;  for  while,  as  a  general  rule,  he  is  required  to  use 
his  eyes  and  ears  to  discover  the  approach  of  ti-ains,  he  may  nevertheless  re- 
cover for  an  injury  wantonly  or  intentionally  inflicted  on  him.  And  in- 
creased vigilance  and  precaution  to  prevent  injury  are  required  of  those  in 
charge  of  trains  moving  in  or  through  a  city  or  town. 

But  it  is  obvious  that  neither  the  duty  of  giving  the  warning  of  the  ap- 
proach of  trains^  nor  of  resorting  to  the  proper  and  neceasaiy  means  to  pre- 
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^ent  collision  with  persons,  can  be  performed  unless  there  be  some  one  in  a 
tposition  to  see  ahead  of  the  train  and  to  contool  it.  Though  in  this  case  the 
Injury  was  done,  not  by  a  train  drawn  or  mo,ved  by  the  engine,  but  by  a  sin- 
:gle  detached  car,  nevertheless  It  seems  to  us  that  it  was  as  much  the  duty  of 
some  servant  of  appellee  to  be  in  a  position  to  give  warning  of  its^pproach, 
4ind  to  control  its  movement,  as  if  it  had  been  attached  to  a  train;  for  its 
movement  on  the  down  grade  was  not  only  rapid,  but  without  noise  sufTicient 
to  attract  attention.  As  held  by  this  court  in  Kentucky  Cent.  R.  Co,  v.  Gas- 
tineau^  decided  July,  1885,  a  railroad  company  is  not  required  to  anticipate 
the  peril  of  a  person  who  intrudes  into  its  private  yard;  and  undoubtedly  a 
company  may,  without  a  breach  of  its  duty  to  the  public,  move  a  single  de- 
tached car  by  bumping  or  pushing,  or  suffer  it  to  move  by  gravitation,  to  a 
desired  position  on  that  part  of  its  track,  at  a  depot  or  station,  where  the  pub- 
lic have  no  right  to  go.  But  in  this  case  the  car  was  allowed  to  move  with- 
out control,  at  a  rapid  rate  of  speed,  a  distance  of  near  300  yards,  in  a  town, 
and  along  a  considerable  portion  of  the  track  where  it  ran  persons  were  in  the 
habit  of  passing  by  the  tacit  permission,  if  not  express  license,  of  the  com- 
pany. 

There  is  some  conflict  of  authority  as  to  the  extent  of  duty  which  a  railroad 
company  owes  to  pedestrians  who,  by  license  or  custom,  use  its  track  to  travel; 
but  unquestionably  such  fact  should  enhance  the  duty  of  the  servants  of  the 
^company  to  exercise  caution  and  prudence  in  the  operation  of  its  road  at  such 
place,  (1  Thomp.  Neg.  453;)  and,  in  our  opinion,  the  full  performance  of  duty 
requires  that  neither  a  train  nor  single  car  should  be  moved  at  such  place 
without  some  servant  is  in  a  position  to  give  warning  of  its  approach,  and 
control  its  movement.  The  intestate,  however,  was  not  at  the  time  he  was 
killed  using  the  track  for  travef  from  one  part  of  the  town  to  the  other,  but 
was  there  upon  business  legitimately  connected,  at  least  indirectly,  with  the 
operation  of  the  road,  the  pei-formance  of  which  the  company  must  be  pre- 
sumed to  assent  to;  for,  in  transporting  animals  on  a  railroad,  it  is  necessary 
and  customary  for  the  owners  to  employ  others  than  the  servants  of  the  com- 
pany to  feed  and  water  them  at  stations  and  stopping  places.  He  had  some 
time  before  his  death  been  so  employed,  and  at  the  time  of  his  death  was 
seeking  the  same  employment.  In  our  opinion,  therefore,  he  had  a  lawful 
right  to  go  upon  the  track,  and  the  company  owed  to  him  a  duty  of  active 
vigihince. 

It  is  true,  he  was  upon  the  side  track  near  the  rail  next  to  the  main  track, 
and  might  have  taken  a  safe  position  between  the  tracks  while  waiting  to 
speak  to  the  owner  of  the  cattle;  but  when  he  Went  there  the  side  track  was 
open,  and  no  notice  or  warning  was  given  that  the  box  car  was  about  to  be 
put  upon  the  side  track;  the  first  notice  given  to  him  being  when  the  car  struck 
him.  In  our  opinion,  the  evidence  introduced  by  the  plaintiff  made  out  a 
prima  facie  case,  and  the  court  erred  in  giving  the  peremptory  instruction. 
Wherefore  the  judgment  is  reversed,  and  cause  remanded  for  a  new  trial  con- 
Bistent  with  this  opinion. 


SZemfeb  v.  Commonwealth. 

{Ckmrt  of  Appeals  of  Kentucky.    February  19,  1887.) 
Obivinal  Law— Pbosbciition  undsb  Statb  Law  job  ELxbpiwo  Bawdt-Houbb— Aftkb 

CJOHVICTIOK  UNOBB  CiTT  ObDIIVANUB. 

One  being  indicted  under  the  state  law  for  keeping  a  bawdy-house  in  a  city,  it  is 
no  bar  to  the  prosecution  that  she  had  previously  been  tried  and  convicted  of  the 
same  oifense  in  the  city  court  under  the  city  charter  and  ordinances,  it  appearing 
that  the  punisbroent  imposed  by  the  state  for  the  offense  was  fine  and  imprison- 
ment, while  that  imposed  by  the  city  was  fine  only.  The  act  constituted  aii  oti'euse 
against  both  state  and  city,  and  aach  had  the  right  to  punish  for  it.    The  provision 
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of  the  city  charter  giving  the  city  court  exclusive  jurisdiction  of  all  offenses  com- 
mitted against  the  ordinances  of  the  city  means  tliat  that  court  only  sliall  have 
power  to  try  for  an  act  so  far  as  it  constitutes  an  ofi'ense  against  the  city.^ 

Appeal  from  circuit  court,  Daviess  county. 

Otff€7i  d'  Ellis,  for  appellant.    P.  IF.  Hardin,  for  appellee. 

Bennett,  J.  The  appellant  was  indicted,  tried,  and  corivicted  in  the  Daviess 
circuit  court  for  keeping  and  maintaining  a  bawdy-house  in  thecityof  Owens- 
boro,  Daviess  county,  Kentucky.  Her  fine  was  fixed  by  the  jury  at  ^350. 
She  pleaded  in  bar  that  she  had  been  tried  for  the  same  offense,  and  convicted 
of  it,  in  the  city  court  of  Owensboro,  which  court,  under  the  city  charter  and 
by-laws,  had  jurisdiction  to  try  the  offense.  The  circuit  court,  regarding  ap- 
pellant's plea  in  bar  as  insufficient,  overruled  it,  and  rendered  judgment 
against  her  for  $350,  the  amount  fixed  by  the  jury.  She  has  appealed  to  this 
court. 

]3y  the  chai-ter  of  the  city  of  Owensboro,  its  mayor  and  common  council  are 
authorized  to  pass  such  ordinances  as  they  may  deem  necessary  and  proper  for 
the  purpose  of  suppressing  disorderly  houses,  bawdy-houses,  etc.,  within  the 
city  limits,  And  to  prescribe  the  punishment  for  the  violation  of  such  oixli- 
nances.  Pursuant  to  this  power,  the  mayor  and  common  council  passed  an 
ordinance  providing  that,  "any  person  or  persons,  who  shall  within  the  city 
of  Owensboro,  establish  or  carry  on,  or  pennit  to  be  carried  on,  upon  his  or 
her  property,  any  house  of  ill  fame,  shall,  upon  conviction,  for  each  and  every 
offense,  be  fined  not  less  than  $25,  nor  more  than  $100;  that  each  24  hours  the 
same  is  carried  on,  or  permitted  to  be  carried  on,  shall  constitute  a  separate 
offense,  under  this  ordinance."  The  city  charter  also  provides  that  "the  city 
court  shall  have  exclusive  jurisdiction  of  all  actions  and  prosecutions  forviola- 
tions  of  the  ordinances  and  by-laws  of  the  city. " 

The  question  is,  was  the  appellant's  trial  and  conviction  in  the  city  court 
of  Owensboro,  for  having  kept  a  bawdy-house  in  the  city  in  violation  of  the 
city  ordinance,  a  bar  to  a  prosecution  by  the  state  for  the  same  acts,  which 
constituted  an  offense  against  the  laws  of  the  state?  The  ordinances  and  by- 
laws of  the  city  of  Owensboro,  which  provide  for  the  good  order,  peace,  and 
morals  of  the  city,  are  mere  police  regulations,  and  form  no  pait  of  the  crim- 
inal jurisprudence  of  the  state.  The  state  exercises  its  judicial  power  in 
criminal  cases  arising  under  the  general  criminal  jurisdiction  of  the  state^ 
and  where  its  peace,  good  order,  and  dignity  are  involved.  The  power  con- 
ferred upon  the  city  of  Owensboro  by  its  charter,  as  well  as  the  purpose  of  the 
ordinance  passed  pursuant  tp  the  charter,  was  to  provide  a  mere  police  regu- 
lation for  the  enforcement  of  good  morals, — the  suppression  of  bawdy-houses 
within  the  city  limits.  The  city  did  not  attempt  to  punish  the  appellant  for 
any  offense  committed  against  the  laws  of  the  state.  It  had  no  power  to  in- 
flict such  punishment.  The  offense  for  which  she  was  punished  was  com- 
mitted against  the  good  order  and  public  morals  of  the  city.  The  offense 
commitU^  by  the  appellant  against  the  city  and  the  state,  although  consist- 
ing of  the  same  act.  are  quite  distinguishable,  and  the  prosecution  for  each 
offense  proceeds  upon  different  grounds, — that  of  the  ci^  proceeds  upon  the 
sole  ground  of  punishing  for  violating  the  city  ordinance,  the  state  having  no- 
jurisdiction  to  prosecute  and  punish  for  the  violation  of  the  ordinance;  the 
prosecution  by  the  state  proceeds  upon  the  sole  ground  of  punishing  for  vio* 
iating  its  criminal  laws»  which  are  applicable  alike  in  the  whole  state,  and  vi- 
olators of  them  must  be  punished  by  the  same  general  principle, — ^the  city,  by 
virtue  of  its  police  regulations,  having  no  Jurisdiction  to  prosecute  and  pun- 
ish persons  for  violating  the  criminal  laws  of  the  state. 

^A  conviction  under  a  municipal  ordinance  is  not  a  bar  to  aprosecntion  by  indict- 
ment under  the  state  statutes.  State  v.  Lee,  (Minn.)  13  N.  W.  Rep.  918;  State  y.  Bell,. 
(Minn.)  6  N.  W.  Bep.  970;  State  v.  Olesou,  Id.  969. 
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The  case  at  bar  aptly  illushutes  these  principles.  The  punlshmeDt  pre- 
scribed by  the  city  ordinance  for  keeping  a  bawdy-house  within  the  city  limits 
is  a  fine  of  not  less  than  $25,  and  not  more  than  $100.  The  punishment  for 
violating  the  state  law  by  keeping  a  bawdy-house  is  by  fine  or  imprisonment, 
or  both,  at  the  discretion  of  the  jury.  So»  if  the  principle  contended  for  by 
appellant  prevailed,  she,  although  violating  the  laws  of  the  state  as  well  as 
the  police  regulations  of  the  city,  could  but  be  fined  for  keeping  a  bawdy- 
house  within  the  ci^  limits  from  (25  to  (lOO;  while  her  neighbor,  for  keep- 
ing a  bawdy-house  just  beyond  the  city  limits,  could  be  fined  and  imprisoned 
at  the  discretion  of  the  jury.  Such  a  rule  would  be  clearly  wrong.  The  truth 
is  that  the  appellant,  by  keeping  a  bawdy-house  within  the  limits  of  the  city 
of  Owensboro,  violated  its  police  regulations,  for  which  the  city  had  the  right 
to  and  did  punish  her;  and  by  the  same  act  she  violated  the  criminal  laws  of 
the  state.  Each  had  the  right  to  punish  her  without  reference  to  the  juris- 
diction of  the  other,  and  the  punishment  inflicted  upon  appellant  by  the  city 
government  for  violating  its  police  regulations  was  no  bar  to  the  right  of 
the  state  to  punish  her  for  violating  the  criminal  laws  of  the  state.  See 
Gooley,  Const.  lim.  (5th  Ed.)  241;  Mayor,  etc,,  y.  Allaire,  14  Ala.  402;  SJuz- 
/er  V.  Mumma,  17  Md.  836. 

The  provision  in  the  city  charter  which  gives  the  city  court  exclusive  juris- 
diction of  all  offenses  committed  against  the  ordinances  and  by-laws  of  the 
city  speaks  for  itself.  It  means  that  the  jurisdiction  of  the  city  court  to  try 
and  punish  all  offenses  against  the  police  regulations  of  the  city  shall  not  be 
invaded  by  any  other  jurisdiction.    See  Zevy  v.  State^  6  Ind.  284. 

The  judgment  of  the  lower  court  is  afQrmed. 


SoAPBR  17.  Howard. 

(CbuH  qf  AppealB  (ff  KeiUucisy.    February  24, 1887.) 
BxKJunoH—LiBw— Failure  to  Rboord. 

Kentucky  act  March  8,  1878,  (1  Acts  1877-78,  p.  80,)  providing  that,  where  an  ex- 
ecution is  issued  from  one  county  to  another  to  be  levied,  it  shall  be  the  duty  of  the 
sherifiTof  the  county  to  which  it  is  issued  to  return  it,  after  levying  it,  to  the  clerk 
of  the  circuit  court  of  his  county  to  be  recorded,  and,  after  it  has  been  recorded,  to- 
return  it  to  the  county  whence  it  issued,  held,  the  failure  of  the  sheriff  to  do  his  duty, 
and  have  the  execution  recorded  as  directed  by  the  statute,  does  notdeprive  the  ex-^ 
ecution  creditor  of  bis  lien  under  the  execution  and  levy. 

Appeal  from  circuit  court,  Daviess  county. 

H.  M.  Baskins  and  James  Stuart,  for  appellant.  W.  T.  EllU,  for  appel- 
lee. 

Pkyob,  C.  J.  The  appellant  recovered  a  judgment  in  the  Henderson  circuit 
court  against  T.  T.  Howard,  and  had  an  execution  issued  to  the  county  of 
Henderson  that  was  returned  "  No  property  found. "  Howard  owning  an  un- 
divided interest  in  a  tract  of  land  in  the  county  of  Daviess,  the  appellant  had 
an  execution  issued  to  that  county,  and  placed  it  in  the  hands  of  the  jailer, 
who  levied  it  on  the  land,  subject  to  a  mortgage  held  by  one  Hitchells;  and, 
having  advertised  it  for  sale,  the  plaintiff  in  the  execution,  Soaper,  became 
the  purchaser.  Between  the  date  of  the  levy  and  the  sale  of  the  land  under 
the  execution,  the  owner,  who  was  the  debtor,  sold  the  land  to  his  co-appel- 
lees. The  appellant  then  brought  this  suit  to  enforce  his  lien,  and  to  remove 
the  incumbrance  by  reason  of  the  sale  and  conveyance  to  the  appellees.  This 
right  was  denied  him,  and  his  petition  dismissed. 

By  an  act  of  the  legislature  approved  March  8,  1878,  it  is  provided  "that, 

when  executions  of  fieri  facias  are  or  shall  be  issued  from  the  courts  of  any 

county  in  this  commonwealth,  and  the  same  are  sent  to  another  county,  and 

shall  be,  by  the  sheriff  of  such  county,  levied  upon  land  in  such  county,  it 

v.3s.w.no.8 — 11 
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shall  be  the  ^utyof  the  shehfl  so  levying  said  execution  to  return  the  same  to 
the  clerk  of  the  circuit  court  in  >is  county,  who  shall  record  the  same  as  exe- 
cutions are  now  required  to  be  recorded,  and,  after  recording  same,  said  clerk 
shall  deliver  said  execution  back  to  the  sheriff,  who  shall  return  the  same  to 
the  office  of  the  court  whence  it  issued.  **  * 

It  seems  that  this  statute  was  not  complied  with  by  the  officer,  but  the  exe- 
cution was  returned  to  the  Henderson  circuit  clerk's  office,  and  the  sale  made 
witliout  any  evidence  of  the  levy  upon  record  in  the  county  of  Daviess,  where 
the  land  is.    It  was  insisted  in  the  court  below,  and  so  adjudged,  that  the 
feilure  of  the  sheriff  to  comply  with  this  statute  deprived  the  appellant  of  his 
lien,  and  this  is  the  question  presented  in  this  case.  It  will  be  seen,  from  the 
wording  of  this  statute,  that  no  mention  is  made  of  the  lien  in  behalf  of  the 
plaintiff  in  the  execution  that  exists,  not  only  by  reason  of  the  levy,  but 
while  the  execution  is  in  the  officer's  hands;  but  aduty  is  only  imposed  on  the 
sheriff  and  clerk  of  recording  the  levy  in  the  county  where  the  land  is  levied 
on.    This  duty  is  required  to  preserve  the  evidence  of  what  has  been  done 
under  the  execution,  and  for  the  convenience  of  Uiose  who  may  be  investi- 
gating the  title  to  land  with  a  view  of  purchasing;  but  the  lien  nevertheless 
exists,  as  there  is  nothing  in  the  statute  depriving  the  execution  creditor  of 
his  right  to  enforce  it.    The  execution  in  a  case  like  this  is  required  to  be  re- 
corded by  the  clerk,  when  handed  him  by  the  sheriff,  in  t?ie  same  manner  as 
Jie  is  required  by  law  to  record  suoh  levies  on  executions  issued  from  his  ottm 
,^ffice.    This  is  the  express  language  of  the  act.    The  clerk,  by  section  4,  art. 
X  X?.  16,  Gen.  St.,  is  required  to  keep  in  his  office  a  book  in  which  he  shall  re- 
KCor4  every  execution,  and  the  return  of  the  sheriff  thereon,  t?ie  same  to  be  in 
_fulU  whenever  it  shall  appear  by  said  return  that  any  real  estate,  or  any  in- 
-terest  therein,  hath  been  levied  on  by  virtue  thereof.    This  statute,  as  well  aa 
ithe  one  under  consideration,  was  intended  to  preserve  the  evidence  of  such 
toffifiial  action  by  the  sheriff,  and  to  extend  protection  as  far  as  it  applied  to 
Itihose  purchasing  the  land;  but  it  is  nowhere  provided  that,  if  the  record  is 
not  made,  the  lien  shall  be  lost,  or  that  the  failure  of  this  duty  on  the  part  of 
the  official  shall  deprive  him  of  the  lien. 

Liens  existing  by  statute  maybe  made  conditional  by  statute, — that  is,  pro- 
vided the  instrument  creating  the  lien  is  recorded  within  a  certain  time, — but 
the  court  will  scarcely  deprive  one  of  a  lien  given  him  by  statute  upon  a  con- 
struction by  mere  implication  as  to  the  legislative  intent.  Besides,  if  the  lien 
is  released  in  this  case  by  reason  of  the  statute,  why  is  not  the  lien  released 
when  the  land  is  sold  under  execution  from  the  same  county  in  which  it  is 
located?  It  is  made  the  duty  of  the  clerk  in  each  instance  to  record  the  levy. 
It  may  be  argued  that,  in  the  case  before  us,  the  purchaser  would  have  no 
means  of  ascertaining  the  existence  of  the  lien  without  going  to  the  county 
of  Henderson,  and  therefore  should  be  treated  as  an  Innocent  purchaser. 
Such  may  be  the  condition  in  which  the  purchaser  is  placed,  but,  with  the  exe- 
cution in  the  hands  of  the  sheriff,  the  lien  would  exist  even  before  the  levy, 
although  issued  from  another  county;  and  that  lien  must  continue,  if  there 
is  no  other  reason  for  disregarding  it,  although  the  sheriff  may  fail  to  have  it 
recorded  as  required  by  the  statute.  The  continctance  of  the  lien  is  not  made 
to  depend  on  the  discharge  of  this  official  duty.  Such  liens  are  created,  as 
against  subsequent  purchasers,  by  reason  of  the  statute,  and  the  courts  have 
only  to  enforce  them. 

It  was  never  intended  that  the  execution  creditor  should  be  deprived  of  his 
lien  by  reason  of  the  failure  of  the  clerk  to  record  the  levy  under  either  stat- 
ute. The  judgment  below  is  therefore  reversed,  and  remanded  for  proceed- 
ings consistent  with  this  opinion. 
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Irvine  v.  Scott. 

{Cburt  of  Appealg  of  Kentucktf.    February  24,  1887.) 

liAHBIiOKD  AHD  TeNAHT  —  TENANT  HOLDING  OVXB — LaNDLOBD  AOOEPTING  RKNT  —  ES- 
TOPPEL. 

In  Kentucky,  where  one  rents  a  stable  for  a  year  from  a  certain  date,  and  at  the 
expiration  of  the  year  continues  in  possession  for  two  months,  paying  rent  for  that 
time,  which  the  landlord  accepts,  and  also  takes  in,  with  the  knowledge  of  the 
landlord,  a  stock  of  provender  sufficient  to  last  him  for  another  year,  the  tenant 
is  entitled  to  occupy  the  premises  for  another  year,  the  landlord  being  estopped  by 
hi3  acceptance  of  rent,  and  allowing  the  tenant  to  store  the  provender,  to  evict  him, 
notwithstanding  Gen.  St.  c.  66,  art.  4,  J  1,  which  provides  that,  where  a  tenant  is 
in  possession  under  a  lease  for  a  year  or  more,  which  is  to  expire  on  a  certain  day, 
and  he  holds  oyer  without  the  express  consent  of  the  landlora,  he  does  not  acquire 
any  right  to  remain  for  ninety  dayn^  and  may  be  evicted  within  that  time. 

Appeal  from  circuit  court,  Fayette  county. 

Bronaton  dk  Kinkead,  for  appellant.    C.  8uydam  Scott,  for  appellee. 

Pbyob,  C.  J.  This  is  a  controversy  between  the  landlord  and  tenant  in  re- 
gard to  the  possession  of  a  stable  in  the  city  of  Lexington.  It  appears  from 
the  agreed  state  of  facts  that  the  appellant  had  rented  this  stable  of  the  ap- 
pellee for  a  number  of  years  by  parol.  The  renting  was  by  the  year,  at  the 
rate  of  $20  per  month,  the  rent  payable  monthly.  On  the  eighth  of  October, 
1882,  the  appellant  and  appellee  entered  into  a  written  contract  by  which  ap- 
pellant rented  the  stable  for  one  year  at  the  price  of  $240,  the  rent  to  be  paid, 
as  under  the  parol  contract,  by  the  month.  The  rent  expired  on  the  eighth  of 
October,  1883,  and  the  appellant  still  continue  in  the  possession  of  the  prem- 
ises, paying  to  the  appellee  the  rent  at  the  end  of  each  month,  as  under  the 
former  contract  of  renting.  These  payments  were  made  for  two  months,  and 
nothing  said  about  the  lease.  At  the  end  of  two  months  the  appellee  de- 
manded an  increased  rent,  and,  the  appellant  refusing  to  pay  a  greater  sum, 
this  warrant  of  forcible  detainer  was  Issued,  resulting  in  a  judgment  of  evic- 
tion. It  seems  that  the  appellant  had  filled  his  stable  with  provender  for  the 
ensuing  year,  and  was  proceeding  to  occupy  the  premises  as  he  had  done 
under  the  previous  renting. 

The  right  to  maintain  this  warrant  is  based  on  the  provisions  of  section  1, 
art.  4,  c.  66,  Gen.  St.  That  section  was  construed  by  this  court  in  Mendel  v. 
Hall,  reported  in  13  Bush,  232.  It  is  there  said  that  it  was  the  duty  of  the 
tenant  to  abandon  the  premises  at  the  expiration  of  his  term,  and  that  a  hold- 
ing over  for  a  less  period  than  90  days  gave  the  landlord  the  right  to  proceed 
against  the  tenant  without  notice,  and  ^so  the  right  to  the  tenant  to  abandon 
the  premises  within  that  time.  When  the  holding  over  is  for  90  days  after 
the  expiration  of  the  day  fixed  by  the  lease  for  abandoning  the  premises  by 
the  tenant,  he  then  becomes  a  tenant  for  another  year  from  the  expiration  of 
his  lease.  A  contract  for  renting,  to  expire  on  a  certain  day,  when  the  tenant 
holds  over,  is  distinguished  from  a  tenancy  at  will  or  by  sufferance,  and  it  is 
in  that  class  of  cases  where  article  4  of  chapter  66  applies.  By  section  1  of 
article  6  of  the  same  chapter,  "a  tenancy  at  will  or  by  sufferance  may  be  ter- 
minated by  the  landlord  giving  one  month's  notice  to  the  tenant,  requiring 
him  to  remove, "  but  where,  by  the  contract,  a  day  is  fixed  for  the  renting  to 
expire,  and  there  is  a  holding  over  for  90  days,  the  tenant  becomes  a  tenant 
for  another  year,  and  is  not  a  tenant  at  wiU  or  by  sufferance.  It  is  plain 
that  under  allele  4  of  chapter  66  the  landlord  may  sue  out  his  writ  of  for- 
cible detainer  without  notice,  where  the  tenant  fails  to  leave  on  the  day  fixed, 
and  has  not  held  over  for  90  days  aftor  the  renting  terminates. 

In  this  case  the  renting  expired  on  a  named  day,  and  there  is  no  express 
contract  to  continue  longer.  Nothing  was  said  about  the  lease,  and  therefore 
there  must  be  some  facts  that  must  defeat  the  landlord's  right  to  the  posses- 
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slon  in  addition  to  the  mere  holding  over  by  the  tenant,  or  the  eviction  must 
take  place.  The  mere  belief  on  the  part  of  the  tenant  that  he  is  to  contipue 
is  not  sufficient,  or  the  implied  understanding  alone  will  not  defeat  the  war- 
rant. In  this  case  it  appears  that  the  renting  had  been  from  year  to  year, 
under  the  same  contract,  or  the  same  terms,  and  a  continued  possession  of  the 
property  by  the  appellant  under  a  renting  from  year  to  year  until  this  warrant 
was  issued,  or  the  demand  for  an  increased  rent  was  made.  The  holding  over 
was  by  consent  of  the  landlord,  and  the  monthly  rent  paid  as  formerly  for 
two  months  after  the  expiration  of  the  day  the  tenant  should  have  left.  But 
this  alone  would  not  be  sufficient  to  defeat  the  remedy  of  the  landlord  for  the 
possession.  But  the  latter  stands  by,  and  permits  the  tenant  to  fill  the  stable 
with  provender  sufficient  to  last  for  the  ensuing  year,  and  then  does  not  de- 
mand the  possession,  but  an  Increased  rent.  It  was,  in  effect,  saying  to  the 
tenant,  **  You  can  continue  in  possession,  and  make  arrangements  to  retain 
possession  for  another  year;''  and  not  only  induces,  but  sees,  the  tenant  make 
an  expenditure  that  no  man  of  ordinary  prudence  would  have  made  but  for 
the  conduct  of  the  owner  of  the  premises.  Under  such  circumstances,  the 
right  of  the  landlord  to  adopt  such  a  remedy  as  is  provided  by  the  statute  will 
be  denied  him.  ''The  rule  is  clear  and  proper  that  one  is  concluded,  not  only 
by  what  he  does  or  says,  but  by  the  natural  and  reasonable  inference  from  his 
declarations  or  conduct."  Bigelow,  Estop.  The  payment  of  rent  establishes 
the  relation  of  landlord  and  tenant,  but  here  that  relation  is  controlled  by  the 
statute.  The  landlord  has  by  his  own  conduct,  and  his  failure  to  speak  or  as- 
sert his  claim,  stood  by,  and  seen  the  tenant  provide  for  the  year's  rent  by  an 
expenditure  that  works  an  injury  to  the  tenant  unless  he  can  hold  for  the 
year.  He  believed  that  he  haa  the  right  to  hold  for  the  year;  that  belief  was 
evidenced  by  the  act  of  the  appellee,  and  the  tenant,  acting  upon  it,  has  done 
that  which  he  would  not  have  done  but  for  the  appellee's  conduct.  '  The  Judg- 
ment must  therefore  be  reversed,  and  remanded  for  proceedings  consistent 
with  this  opinion. 

OwBNSBOBO  A  N.  By.  Co.  o.  DAymas  Go. 

(Oburf  qf  Jppeaii  qf  KinUucky,    February  24, 1S87.) 

1.  TAXATioir— Pufl  Pboobbb  ov  Law— Oohbt.  TJ.  8.  Aicbnd.  14— Kbrtuokt  Aor  of  Apul 

8, 187S. 

The  Kentucky  act  of  April  8, 1878,  (Gen.  St.  Ky.  1888,  p.  1019,)  requiring  the  ohief 
officer  of  each  railroad  company  in  that  state  to  make  a  return  to  the  auditor  of 
public  accounts  in  July  of  each  year  of  the  length  of  his  road  within  the  state,  and 
providing  for  the  appointment  of  a  board  of  e()ualization,  to  meet  annually  in  a 
designattM  month,  at  a  designated  place,  to  receive  the  returns  from  the  auditor,  to 
ascertain  the  value  of  the  property,  and  to  equalize  and  adiust  the  assessment 
Uiereon,  and  providing,  further,  for  the  collection  of  the  taxes  so  assessed  by  suit 
against  the  officers  for  the  penalties  incurred  hy  a  &ilure  to  pay  the  taxes  levied, 
or  for  the  recovery  of  the  taxes  themselves  by  action  in  the  courta^is  not  in  contra- 
vention of  the  fourteenth  amendment  of  the  constitution  of  the  iTnited  States,  as 
taking  the  property  of  the  railroad  companies  without  due  process  of  law. 

2.  Same— "Equal  Pbottotiow." 

Nor  is  the  act  repugnant  to  the  provisions  of  that  amendment  guarantying  to  all 

Sersons  the  equal  protection  of  the  laws,  by  reason  of  the  fact  that,  in  the  legisla- 
on  of  Kentucky  on  the  subject,  railroad  property,  though  called  '*real  estate,"  is 
classed  by  itself,  as  distinct  from  other  real  estate,  such  as  farms  and  city  lots,  and 
subjected  to  different  means  and  methods  for  ascertaining  their  value  for  purposes 
of  taxation,  and  differing  as  well  from  those  applied  to  the  property  of  corporations 
chartered  for  other  purposes,  such  as  bridge,  mining,  street-railway,  manufactur- 
ing, gas,  and  water  companies. 
S.  SAM»--BoNi)e  iv  Aid  of  Raxleoai>— Assreincxirr  or  Fbanohibk— Liability  or  Pub- 

OHASBB. 

While  a  railroad  cannot  be  taxed  by  a  county  to  pav  the  subscription  of  the 
same  county  to  aid  in  its  construction,  yet,  when  its  franchises  have  been  pur- 
chased by  a  new  company,  the  property  of  the  new  company  in  the  county,  except 
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such  as  it  acquired  by  its  purchase  from  the  old  company,  is  subject  to  taxation  for 
the  payment  of  Its  part  of  the  county's  subscription  to  aid  iu  the  construction  of 
the  old  road. 

Appeal  from  circtdt  court,  Daviess  county. 

The  appellee,  Daviess  county,  brought  this  suit  against  the  appellant,  the 
Owensboro  &  KaahviUe  Bailway  Company,  for  taxes  alleged  to  be  due  it 
from  the  said  company  for  the  year  1884.  The  suit  is  based  on  the  order  of 
the  Daviess  county  court,  levying  for  the  y^ar  1884  a  tax  of  68  cents  on  each 
$100  worth  of  all  the  taxable  property  in  the  county,  and  on  the  assessment 
of  the  company's  property  made  by  the  board  of  railroad  commissioners.  Of 
the  63-cent8  levy,  it  appeared  that  40  cents  was  to  pay  the  principal  and  In- 
terest of  bonds  issued  by  the  county  to  aid  in  the  construction  of  the  Otoens- 
baro  <§  RussdlvUle  Railroad,  and  that  the  appellant  is  the  purchaser  of  and 
successor  to  all  the  rights,  franchises,  and  property  of  the  Owensboro  & 
liussellville  Railroad,  and  that,  after  the  purchase,  appellant  bought  other 
ground  in  the  county.  The  railroad  refused  to  pay  the  levy  on  the  value  of 
the  property  as  fixed  by  the  board  of  commissioners,  but  the  court  below  held 
it  was  liable  to  40  cents  of  the  63-cents  levy  upon  so  much  of  its  propej'ty  as 
it  had  acquired  after  ths  purchase  of  the  Owensboro  <&  RussellvUle  Rait- 
road,  and  from  that  judgment  the  railroad  appeals. 

72.  8.  Beoier,  for  appellant.     Yewell  ^  ffaskins,  for  appellee. 

Prtor,  G.  J.  The  principal  question  in  this  case  has  already  been  settled  by 
the  supreme  court  in  a  case  Involving  the  constitutionality  of  the  act  appoint- 
ing railroad  commissioners,^  The  property  acquired  by  the  present  company 
since  its  purchase  is  subject  to  this  tax, — a  question  also  decided  in  the  case 
of  Clark  Co.  v.  E.  X.  cfc  B.  8.  R.  Co.,  7  Ky.  Law  Rep.  761.2 

We  see  no  reason  for  disturbing  the  judgment.    Judgment  affirmed. 


Tatlor  o.  Loller^s  Ex'bs. 

(Court  qf  Appeals  of  Kentucky.    February  26,  1887.) 

HoME8TBAi>—WAnrBB— Widow  Aocbftivq  Pbovibioot  of  Wijjl. 

A  testator  devising  all  of  his  estate,  real  and  personal,  to  his  widow,  and  she  hav- 
ing failed  to  renounce  tbe  provisions  of  the  will,  must  be  presumed  to  claim  under 
it,  and  consequently  to  have  waived  her  right  to  homestead  in  his  estate. 

Appeal  from  Ix>ui0vl]le  law  and  equity  court. 

Richards  <ft  Hithes  and  A.  C.  Ruoker,  for  appeUant.  Wm.  B.  McAfee,  for 
appellee. 

Pbyob,  G.  J.  The  appellant,  a  creditor  of  the  appellees'  testator*  filed  this 
petition,  asserting  her  claim  as  a  creditor  of  his  estate,  alleging  the  insuffi- 
ciency of  the  personal  estate  to  pay  his  debts,  and  asking  for  a  settlement  of 
the  estate,  and  the  sale  of  a  house  and  lot  to  pay  the  debts.  An  issue  was 
made  as  to  the  indebtedness,  and  a  judgment  rendered  In  favor  of  the  appel- 
lant for  a  small  amount,  less  than  $100.  The  widow  of  the  intestate  claimed 
«  homestead  in  the  house  and  lot,  and,  it  beipg  of  less  value  than  $1,000,  the 
chancellor  refused  to  subject  it.  It  ia  ciaim^  that  this  court  has  no  juris- 
diction. Tbe  widow's  claim  is  adverse  to  that  of  the  creditors,  and  the  ques- 
tion is  whether  the  lot  belongs  to  the  estate,  and  therefore  subject  to  the  pay- 
ment of  the  testator's  debts,  or  does  it  belong  absolutely  to  the  widow.  The 
court  below  adjudged  that  it  belonged  to  the  widow. 

The  testator  devised  all  of  his  estate*  real  and  personal,  to  the  appellee,  his 
widow.    The  Vill  was  probated*  and  no  renunciation  of  its  provisions  has 

1  Kentucky  Baihroad  Tax  Cases,  115  T7.  S.  821,  6  Sup.  a.  Rep.  67. 

^  Decided  April  8,  1886,  before  the  commencement  of  the  Southwestern  Reporter*^ 
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ever  been  made.  She  must  therefore  be  presumed  to  hold  under  the  will,  and 
not  against  it,  and  cannot  assert  the  right  to  a  homestead,  as  was  decided  by 
this  court  in  the  case  of  Watson  v.  Christian,  12  Bush,  524.  Besides,  if  there 
had  been  no  will,  and  the  widow  entitled  to  a  homestead,  the  creditor  could 
have  subjected  it  to  sell  subject  to  her  right  of  occupancy,  as  is  expressly  pro- 
vided by  section  14,  art.  13,  c.  88,  Qen.  St.  The  homestead,  when  owned  and 
occupied  by  the  owner  of  the  land,  who  is  the  debtor,  cannot  be  sold,  either 
absolut^y  or  subject  to  his  occupancy.  It  is  a  right  vested  in  him,  of  which 
he  cannot  be  deprived  unless  he  voluntarily  surrenders  it,  or  disposes  of  it  by 
sale  to  another.  He  may  sell  it  as  he  would  the  fee  to  his  land;  but  when  he 
dies,  and  the  right  to  the  homestead  or  its  occupancy  passes  to  his  wife  and 
children,  then  it  may  be  sold  subject  to  this  joint  occupancy,  or,  if  no  chiU 
dren,  subject  to  the  occupancy  by  the  widow.  In  this  case,  however,  the 
widow,  so  far  as  appears  from  this  record,  has  no  homestead  as  against  the 
husband's  creditors,  and  the  chancellor  should  have  subjected  it  to  the  pay- 
ment of  his  debts. 

As  the  question  of  her  renunciation  of  the  will  was  not  made  in  the  court 
below,  if,  on  the  return  of  the  cause,  it  appears  that  she  does  renounce  the 
provisions  made  for  her  benefit  within  the  time  fixed  by  the  statute,  the  court 
will  sell  the  realty  subject  to  her  right  of  occupancy;  but,  if  no  renunciatioa 
has  been  made;  the  absolute  estate  will  be  sold. 

We  think  on  the  question  of  indebtedness  the  judgment  below  was  proper, 
but  for  the  failure  to  subject  the  real  estate  to  the  payment  of  the  testator'a 
debts  the  judgment  must  be  reversed,  and  remanded  for  proceedings  consist* 
ent  with  this  opinion. 

HeNDRIGE»ON  O.  Ck)MHONWEALTH. 

{Court  of  Appeals  of  Kentucky.    February  28,  1887.) 

Manblaughtkb — Pbivinq  Wife  fbom  Homb — Dbath  fbom  EzpoeuBB. 

A  man  and  his  wife  had  a  fight,  and,  on  his  starting  for  his  knife  and  threaten- 
ing  to  cnt  ber  throat,  she  fled  from  the  house,  and  the  next  morning  was  foand  in 
the  snow  frozen  to  death.  The  hasband  being  indicted  for  manslanghter,  the  jury 
were  properly  instructed  to  convict,  '*if  they  believed  the  accused  used  such  toro» 
and  violence  as  to  cause  the  deceased  to  leave  the  house  from  fear  of  death  or 
great  bodily  harm."  But  it  appearing  that  the  husband  was  a  cripple,  and  th& 
wife,  from  temper  and  pAyn^,  was  well  able  to  contend  with  him,  it  was  error  to 
refuse  to  permit  the  jury  to  inquire  whether  or  not  such  fear  was  well  grounded  or 
reasonable.  And  they  should  also  have  been  instructed  that,  to  convict,  tbe^  must 
believe  the  death  of  tne  wife  by  freezing  was  the  natural  consequence  of  leaving  the 
house  at  the  time  and  under  the  circumstances. 

Appeal  from  circuit  court.  Laurel  county. 

R,  X.  Etoell,  for  appellant.    P,  W,  Hardin,  for  appellee. 

Lewis,  J.  Under  an  indictment  for  the  murder  of  his  wife,  appellant  was 
convicted  of  manslaughter.  F rom  the  testimony  of  a  daughter  of  the  deceased^ 
and  step-daughter  of  appellant,  the  only  person  present  at  the  time,  it  appears 
that  a  difficulty  took  place  at  their  residence  at  night,  after  they  bad  retired 
to  bed,  in  the  winter  of  1885-86,. and,  in  the  language  of  the  witness,  occurred 
as  follows :  "  The  sow  rooted  open  the  door  of  the  cabin,  and  they,  [her  mother 
and  father,] fell  out  overdriving  her  out;  and  he  choked,  beat,  scratched,  and 
struck  lier,  and  she  knocked  him  down  with  the  iron  shovel,  and  got  on  him» 
choked  him,  and  asked  him  how  he  felt;  and  he  started  towards  his  breeches* 
and  said,  *If  I  had  my  knife,  I'd  cut  your  doggoned  throat,'  and  that  she  ran 
out  at  the  door,  and: did  not  return  that  night;  that  he  shut  the  door  after 
her,  and  propped  it  with  a  stick  of  wood,  and  went  to  bed."  She  further 
stated  that  next  morning  she  went  to  look  for  her  mother,  and  found  her  lying 
in  the  snow  dead;  and  that  when  she  started  appellant  told  her  to  take  her 
mother's  shoes  and  stockings. 
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The  statement  to  the  jury  made  by  appellant  himself  is  that  the  deceased 
commenced  the  fight,  getting  him  down  on  the  floor,  when  he  choked  and  bit 
her,  and  she  then  knocked  him  down  with  an  iron  shovel,  and  got  on  and 
choked  him,  and  then  jumped  up,  and  ran  out  the  door,  saying  she  would 
have  him  arrested  and  put  in  jail.  He,  however,  admits  he  said  to  her  that 
if  he  had  his  knife  he  would  cut  her,  and  started  for  his  breeches. 

From  the  testimony  of  a  witness,  it  appears  that  the  place  where  the  de- 
ceased lay  was  within  about  100  yards  of  his  house,  and  about  half  a  mile  of 
her  residence;  and  that  in  going  to  the  place  where  she  was  found  she  had 
passed  by  the  gate  of  another  person,  and  within  20  feet  of  his  hoase,  which 
was  250  yards  nearer  her  own  residence  than  was  the  place  where  she  died. 
When  found,  she  was  lying  on  her  face  dead,  and  badly  frozen,  the  weather 
being  extremely  cold,  and  where  she  lay  were  signs  of  stirring  in  the  snow, 
which  was-ttbout  18  inches  deep.  When  she  left  her  residence  she  was  bare- 
footed, and  had  on  very  little  clothing,  and  along  the  route  she  took,  which 
led  through  briars,  there  were  small  quantities  of  blood,  and  fragments  of 
clothing  that  had  been  torn  off  by  the  briars,  and  at  another  place  she  had 
struck  her  ankle  against  the  end  of  a  log,  and  it  bled  freely.  The  witnesses 
testify  that  there  were  scratches  on  each  side  of  her  neck,  and  finger  prints 
on  her  throat,  and  prints  of  teeth  on  her  left  arm  and  back  of  her  hands,  and 
her  legs  from  knees  down  lacerated  by  the  briars.  According  to  the  testimony 
of  a  physician,  she  was  eight  months  and  one  week  gone  in  pregnancy,  but 
she  had  no  wound,  bruise  or  other  mark  of  violence  that  could  have  produced 
death.  He  also  testifies  that  appellant  was  badly  crippled,  and  paralyzed  in 
an  arm;  and  that  on  the  day  of  his  examining  trial  he  had  a  considerable  cut 
about  his  face,  and  a  bad-looking  one  about  the  eye.  There  is  evidence  that 
the  deceased  was  a  high-tempered  woman,  hard  to  get  along  with.  She  told 
a  witness  of  fighting  and  whipping  her  husband,  who  was  a  cripple,  and  had 
but  one  arm  he  could  use,  though  the  daughter  testifies  that  in  their  fights  he 
whipped  her.  It  further  appears  that  she  had  on  other  occasions  run  off  and 
left  her  husband,  and  at  one  time  she  came  to  the  house  of  a  witness,  and  staid 
all  night,  leaving  a  young  baby  with  her  husband,  saying  to  the  witness  that 
she  had  got  mad  and  run  off. 

The  lower  court  refused  to  instruct  the  jury,  at  the  instance  of  appellant's 
counsel,  that,  before  finding  him  guilty,  they  must  believe  the  death  of  his 
wife  was  produced  by  him  alone,  and  in  no  other  way;  and  also  refused  to 
instruct  that,  in  order  to  convict,  they  must  believe  he  intentionally  exposed 
ber,  or  forced  her  to  expose  herself,  to  the  cold,  under  such  circumstances 
that  her  death  would  be  the  probable  and  natural  consequence  of  such  ex- 
posure, and  that  she  died  from  such  exposure.  But,  in  lieu  of  those  asked 
by  his  counsel,  gave  the  following:  "If  the  jury  believe  ♦  ♦  ♦  that  the 
defendant,  *  *  *  in  sudden  heat  and  passion,  and  not  in  his  necessaiy 
or  reasonably  necessary  self-defense,  used  such  force  and  violence  towards  his 
wife  as  to  cause  her  to  leave  his  house  from  fear  of  death  or  great  bodily 
harm  at  his  hands,  and  from  exposure  to  cold  her  death  was  produced  by  the 
said  act  of  the  defendant,  they  should  find  him  guilty  of  manslaugliter, "  etc. 
"Forcing  a  person  to  do  an  act  which  causes  his  death  renders  the  death  the 
guilty  deed  of  him  who  compelled  the  deceased  to  do  the  act.  And  it  is  not 
material  whether  the  force  were  applied  to  the  body  or  to  the  mind;  but,  if  it 
were  the  latter,  it  must  be  shown  that  there  was  the  apprehension  of  Imme- 
diate violence,  and  well  grounded  from  the  circumstances  by  which  the  decejised 
was  surrounded;  and  it  need  not  appear  that  there  was  no  other  way  of  es- 
cape; but  it  must  appear  that  the  step  was  taken  to  avoid  the  threatened 
danger,  and  was  such  as  a  reasonable  man  might  take."  3  Greenl.  £v.  g  142; 
1  Russ.  Crimes,  489. 

In  a  case  where  the  evidence  was  that  the  defendant,  a  husband,  beat  his 
wife,  and  threatened  to  throw  her  out  of  the  window,  and  to  murder  her,  and 
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that  by  such  threats  she  was  so  terrified  that,  through  fear  of  his  putting  his 
threats  into  execution,  she  threw  herself  out  of  the  window,  and  of  the  beat- 
ing and  bruises  received  by  the  fall  she  died,  it  was  held  that  if  her  death  was 
occasioned  partly  by  the  blows  and  partly  by  the  fall,  yet,  if  she  was  con- 
strained by  her  husband's  threats  of  further  violence,  and  from  a  well-grounded 
apprehension  of  his  doing  such  further  violence  as  would  endanger  her  life, 
he  was  amenable  for  the  consequences  of  the  fall,  as  much  as  if  he  had  thrown 
her  out  of  the  window  himself."  And  in  another  case,  where  the  deceased, 
from  a  well-grounded  apprehension  of  a  further  attack  which  would  have  en- 
dangered his  life,  endeavored  to  escape,  and  in  so  doing  was  fatally  injured 
from  another  cause,  it  was  held  murder.  See  Whart.  Horn.  §  374,  where 
these  and  other  cases  are  cited. 

The  case  of  8tate  v.  Preslar,  8  Jones  (N.  C)  421,  was  one  where,  after  the 
husband  had  desisted  from  beating  his  wife,  she  went  off  a  little  distance  in  the 
yard,  and  sat  down,  and  the  husband,  after  about  five  minutes,  went  into  the 
house,  and  laid  upon  the  bed  with  his  clothes  on,  and  about  a  half  hour  after- 
wards she  started  in  company  of  her  son  to  the  house  of  her  father,  about 
two  miles  off.  But  when  she  got  within  200  yards  of  her  father's  house  she 
said  she  did  not  wish  to  go  there  until  morning,  it  being  in  the  night-time, 
and  laid  down  on  a  bed-quilt  in  the  woods.  Early  next  morning  she  gave 
notice  to  the  inmates  of  the  house  of  her  presence,  but  was  not  able  to  walk 
there,  and  the  next  day  died.  In  that  case  the  coart  decided  that  as  she  had 
exposed  herself  thus  without  necessity,  and  there  were  besides  circumstances 
showing  deliberation  in  leaving  her  home;  the  husband  could  not  be  held  re- 
sponsible to  the  extent  of  forfeiting  bis  life.  But  the  court  at  the  same  time 
said  that  "if,  to  avoid  the  rage  of  a  brutal  husband,  a  wife  is  compelled  to 
expose  herself,  by  wading  through  a  swamp,  or  Jumping  into  a  river,  the  hus- 
band is  responsible  for  the  consequences." 

The  question  before  us  is  whether,  tested  by  the  principle  stated  and  illus- 
trated, the  instruction  quoted  correctly  and  fully  embodies  the  law  applicable 
to  this  case.  It  will  be  perceived  that  the  jury  were  authorized  by  the  in- 
struction to  convict  if  they  believed  the  accused  used  such  force  and  violence 
as  to  cause  the  deceased  to  leave  the  house  from  fear  of  death  or  great  bodily 
harm  at  his  hands.  But  they  were  not  instructed,  as  they  should  have  been, 
before  convicting,  to  believe  nor  permitted  to  inquire  whether  or  not  such 
fear  was  well  grounded  or  reasonable.  The  jury  might,  and  from  their  ver- 
dict doubtless  did,  believe  she  left  the  house  from  fear  of  death  or  great  bodily 
harm;  yet  taking  into  consideration  the  previous  conduct  of  the  deceased,  her 
disposition  and  ability  to  fight  with  her  husband,  their  comparative  physical 
powers,  and  all  circumstances  proved  in  the  case,  ttiey  might  not  have  be- 
lieved her  fear  was  well  grounded  or  reasonable.  And  if  it  was,  the  accused- 
should  not  be  held  responsible  for  her  death,  for  in  such  case  he  could  not  be 
regarded  as  forcing  her  to  leave  the  house. 

The  jury  should  have  been  further  instructed  that,  to  convict,  they  must 
believe  the  death  of  the  wife  by  freezing  was  the  natural  and  probable  conse- 
quence of  leaving  the  house  at  the  time  and  under  the  circumstances.  There 
is  no  evidence  tluit  the  accused  prevented  her  re-entrance  into  the  house,  as 
assumed  in  the  instruction  in  regard  to  murder,  and  it  was  error  to  make  refer- 
ence thereto.  For  the  errors  indicated,  the  judgment  is  reversed  for  a  new 
trial,  and  other  proceedings  consistent  with  this  opinion. 


Tbeaot  v.  Elizabsthtown,  L.  a  B.  S.  B.  C!o. 

{Court  iif  Appeali  qf  Kentucky,    February  24, 1887.) 

OoBBTZTunoirAL  Law—Railboad  Gondxkvinq  LAin>— KsPBALiira  Aor— Vbbtbd  Riohib. 

The  appellee  railroad  was  authorized  by  a  special  act  (1  Acts  Ky.  1868,  p.  222,  223> 

to  have  a  writ  of  ad  quod  dammun  iasaed  for  the  oondemnation  of  any  land  it  needed. 
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and  though  the  findine  of  the  jury  od  the  question  of  damages  might  be  appealed 
from,  the  railroad  could  take  possession  of  the  land  pending  the  appeal,  on  pay- 
ment of  the  damages  assessed,  and  thereby  become  vested  with  the  title.  Subse- 
quently, in  1882,  a  general  law,  applicable  to  all  railroads,  and  repealing  the  spe- 
cial act,  was  passed.  Appellee  issued  a  writ  while  the  special  act  was  in  force,  but 
Ikiled  to  show  in  that  proceeding  that  the  land  was  necessary  for  its  use,  which  was 
a  condition  precedent  to  its  right  to  take  the  land;  and,  while  the  proceeding  was 
pending,  the  general  act  was  passed.  BM  subsequent  proceedings  in  the  case 
must  be  under  the  geueral  law.  no  vested  right  having  accrued  under  the  prior  spe- 
cial act,  as  the  right  of  the  railroad  to  take  land  under  the  s|)ecial  act  depended  on 
the  existence  of  a  fiu;t  which  had  not  been  shown  to  exist  while  the  special  act  was 
■still  in  force.  If^  however,  it  had  acquired  title  to  the  land  under  tne  si>ecial  act, 
ihen  subeequent  proceedings  in  the  case  must  have  been  nnder  that  act,  even  after 
the  passage  of  the  subsequent  general  law. 

Appeal  from  circuit  court,  Fayette  county. 

Wm.  Lindsay,  2>.  G,  Faieoner,  and  James  H.  Mulligan,  for  appellant 
Breckinridge  d  Shelby,  for  appellee. 

Bennett,  J.  This  is  the  second  time  this  proceeding  has  been  in  this 
court.  See  80  'Kj.  259.  Under  the  thirteenth  and  fourteenth  sections  of  the 
appellee's  charter,  (see  pages  222, 223, 1  Acts  Ky.  Leg.  1869,)  a  justice  of  the 
peace,  upon  the  application  of  the  appellee,  was  authorized  to  issue  a  writ 
of  ad  guod  damnum,  and  the  sheriff,  by  virtue  of  nie  writ,  was  authorized 
to  impanel  a  jury  in  the  county  to  find  for  the  owners  tbe  value  of  the  land 
that  the  appellee  "wanted"  for  the  purpose  of  constructing  its  road;  also  to 
assess  the  damages  incidentally  resulting  to  other  land  of  the  owners.  The 
jury's  verdict  was  to  be  in  writing,  and  returned  to  the  office  of  the  circuit 
clerk,  to  be  either  confirmed  or  set  aside  by  the  circuit  court.  If  the  ver- 
dict was  confirmed,  it  was  to  be  recorded,  but,  if  set  aside,  a  new  inquisition 
was  ordered,  which  was  to  be  held  by  the  sheriff  in  the  same  manner  as  the 
first.  Immediately  after  the  return  of  the  first  verdict,  and  whether  the  same 
was  set  aside  and  a  new  jury  ordered  or  not,  the  appellee  had  the  right  to  en- 
ter upon  the  land,  and  construct  its  road,  and,  upon  payment  or  tender  of 
payment  of  the  amount  assessedi,  the  appellee  was  clothed  with  the  actual 
title  to  the  property.  The  legislature  of  Kentucky  passed  a  general  act,  which 
was  approved  April  11, 1882,  prescribing  the  mode  of  condemning  land  for  the 
use  of  raitroad  and  turnpike  companies.  The  act  provides,  in  substance,  that 
Any  railroad  company  authorized  to  construct  and  operate  a  railroad  in  this 
state,  and  being  unable  to  contract  with  the  owner  of  any  land  necessary  for 
its  use  for  the  purchase  thereof,  may  apply  to  the  county  court  to  appoint 
eommissioners  to  assess  the  damages  the  owner  of  the  land  may  be  entitled 
to  receive,  and  thereupon  it  shall  be  the  duty  of  the  county  court  to  appoint 
three  commissioners  to  act  in  the  premises;  that  the  commissioners  shall  view 
tlie  land,  and  award  to  its  owner  the  value;  that  they  shall  return  their  award 
in  writing  to  the  county  court  clerk's  office;  that,  upon  the  application  of  the 
company  in  the  manner  indicated  in  the  act,  the  clerk  shall  issue  process  against 
the  owner  of  the  land,  citing  him  to  show  cause  why  the  award  should  not  be 
affirmed;  and  at  the  next  regular  term  of  court,  after  the  owner  shall  have 
been  summoned  the  length  of  time  required,  it  shall  be  the  duty  of  the  court 
to  examine  the  report,  and  confirm  it,  if  it  shall  appear  to  be  in  conformity  to 
the  act,  provided  no  exceptions  to  it  are  filed.  If  exceptions  ariB  filed  by  either 
party,  then  the  court  shall  impanel  a  jury  to  tiy  the  issues  of  fact  made  by 
the  exceptions.  If  sufficient  cause  be  not  shown  for  setting  aside  the  verdict, 
the  court  shall  enter  judgment  in  accordance  with  it.  Either  party  may  ap- 
peal to  the  circuit  court  of  the  county,  and  the  appeal  shall  be  tried  de  novo. 
The  act  also  repeals  all  acts  and  parts  of  acts  in  conflict  with  it. 

This  court  in  the  case  of  CTiattaroi  R,  Co.  v.  Kinner,  81  Ky.  228,  decid^ 
that  the  act  supra  repealed  all  former  acts,  whether  general  or  special,  which 
were  in  oonfiid}  with  it;  and,  as  there  is  no  element  of  a  contract  in  a  special 
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remedy  given  to  a  railroad  company  to  oondemn  land  for  its  ase,  tlie  legisla^ 
tare  bas  the  power  to  repeal  it,  and  sabstitute  new  remedies  in  its  stead. 

The  thirteenth  and  fourteenth  sections  of  appellee^s  charter,  as  well  as  the 
amendments  thereto,  which  prescribed  the  mode  of  condemning  land  for  ita 
nse,  were  repealed  by  the  general  act  of  the  legislature  approved  April  IV 
1882. 

The  appellee,  in  1880,  attempted^  to  have  condemned  for  its  use  50  feet  oflT 
the  rear  end  of  a  lot  of  land  owned  by  appellant,  in  the  city  of  Lexington, 
upon  which  he  was  erecting  a  valuable  and  expensive  lively  and  sale  stable, 
which  was  nearly  completed  at  the  time.  The  jury's  ''inquest  of  damages'* 
was  returned  to  the  circuit  court  in  February,  1880.  and  the  circuit  court,  at 
the  February  term,  1880,  confirmed  the  inquest.  The  appellant,  Treacy,  ap- 
pealed from  the  judgment  of  confirmation  to  this  court.  This  court,  in  May. 
1882,  reversed  the  judgment  of  the  lower  court,  and  remanded  the  case  for 
further  proceedings  consistent  with  the  opinion.  After  the  return  of  the  case 
to  the  lower  court,  it,  at  its  special  January  term,  1884,  heard  the  proof  rela- 
tive to  the  use  for  which  the  land  was  sought  to  be  condemned,  and  the  ne- 
cessity for  condemning  it  to  that  use,  and  damages  the  appellant  sustained  by 
reason  of  its  condemnation  to  the  use  of  the  appellee;  and  thereupon  again 
confirmed  the  inquest  of  the  jury  in  the  county.  'From  that  judgment  appel- 
lant again  appeals  to  thA  court.  He  contends  that  the  appellee's  charter  rela- 
tive to  the  mode  of  condemning  land  for  its  use  having  been  repealed  by  the 
act  of  1882,  the  case,  upon  its  return  to  the  circuit  court,  should  have  beea 
heard  and  tried  de  noiH>,  in  accordance  with  the  provision  of  the  act  of  1882, 
and  not  in  accordance  with  the  provisions  of  appellee^s  charter. 

It  is  certain  that  the  lower  court  retried  the  case  in  accordance  with  the 
appellee's  charter.  If  the  court  was  right  in  this,  then  the  judgment  must 
be  afiirmed.  If  the  court  was  wrong,  and  should  have  retried  the  case  de 
novo,  as  provided  in  the  act  of  1882,  then  the  judgment  must  be  reversed. 

Sections  13  and  14  of  appellee^ s  charter,  as  well  as  the  ^miendments  thereto, 
which  prescribed  the  mode  of  condemning  land  and  other  property  for  appel- 
lee's use,  are  in  conflict  with  the  provisions  of  the  act  of  1882,  and  were  there- 
fore repealed  by  the  ninth  section  of  that  act.  If,  therefore,  the  appellee^s 
proceedings  in  the  county  were  sufficient  compliance  with  the  conditions  pre- 
cedent to  its  right  to  acquire  right  or  title  to  the  land,  then  the  lower  court 
should  have  retried  the  case  under  the  provisions  of  the  charter,  because,  ia 
such  a  case,  the  appellee  liaving  actually  acquired  a  right  to  the  property  by 
virtue  of  its  charter  remedies,  the  legislature  could  not,  by  a  subsequent  act, 
repeal  the  charter  remedy,  so  as  to  change  or  affect  the  appellee's  vested  rights 
thereunder.  On  the  other  hand,  if  the  appellee  failed  to  comply  with  the  con- 
ditions precedent  to  its  right  to  acquire  right  or  title  to  the  land,  then  the 
court  should  have  proceeded  to  retry  the  case  de  novo,  under  the  act  of  1882; 
because  the  appellee,  having  acquired  no  vested  right  to  the  land,  or  any  in- 
terest therein,  by  its  proceeding,  the  repeal  of  the  charter  remedy  left  appellee 
without  right  to  proceed  further  under  its  charter,  and  it  could  only  com- 
plete its  right  to  condemn  the  land  by  conforming  its  proceedings  to  the  pro- 
visions of  the  repealing  act. 

This  court  in  80  Ky.  266,  supra,  decided  that  the  appellee's  right  to  take  the 
land  depended  upon  two  conditions — First,  that  the  taking  was  for  a  public 
use;  and,  second,  that  the  land  was  necessary  for  that  use;  that  these  con- 
ditions were  precedent  to  the  right  of  the  appellee  to  take  the  land ;  and  that 
it  devolved  upon  the  appellee  to  show  affirmatively  the  existence  of  these 
conditions  before  the  land  could  be  legally  condemned  to  its  use;  and  the  i^ 
pellee  having  failed  to  show  the  existence  of  these  precedent  conditions,  the 
case  was  reversed,  and  remanded  for  proceedings  consistent  with  the  opinion. 
If  the  appellee  had  complied  with  the  conditions  precedent  to  his  right  to  liave 
the  land  condemned,  and  the  case  had  been  reversed  simply  because  the  jury 
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misapprehended  the  merits  of  it»  then  the  reversal  could  not»  under  the 
charter,  have  affected  any  right  or  title  ttnt  the,  appellee  acquired  to  the 
property  by  reason  of  the  first  inquest  of  the  jury,  and  the  tender  of  the 
sum  awarded  as  damages  to  the  owner.  But  the  reversal  was  not  because 
of .  the  misapprehension  of  the  jury  as  to  the  proper  measure  of  damages. 
On  the  contrary,  the  reversal  was  based  upon  grounds  which  went  beyond 
that  question,  and  which  developed  the  fact  that  the  appellee  had.  not  com- 
plied with  the  conditions  precedent  to  its  right  to  have  the  land  condemned 
to  its  usa  The  establishment  of  these  conditions  was  an  indispensable  pre- 
requisite to  a  legal  condemnation  of  the  land,  and  the  failure  of  the  appellee 
to  manifest  its  right  to  have  the  land  condemned  to  its  use,  by  establishing 
these  indispensable  precedent  conditions,  was  fatal  to  its  proceeding  to  con- 
demn the  land ;  and  the  case  having  been  reversed  for  these  expressed  reasons, 
the  inquest  of  damages  by  the  jury  was  also  necessarily  reversed  by  impli- 
cation. Therefore,  when  the  case  again  came  up  in  the  circuit  court  for 
trial,  it  stood,  in  legal  contemplation,  upon  the  appellee's  application  or  peti- 
tion alone,  and,  such  being  the  status  of  the  case,  should  the  court  have  tried 
it  under  the  law  of  1882? 

In  the  case  of  Springfield  %&  1. 8,  B,  R.  Co.  v.  Hall,  67  HI.  99,  the  court  said: 
**This  was  a  proceeding  to  condemn  a  right  of  way,  commenced  under  the 
act  of  1852.  Before  the  trial  in  the  circuit  court  the  act  of  1872  had  taken 
effect,  and  the  damages  were  assessed  under  the  rule  prescribed  in  that  act. 
This  was  unquestionably  right.  The  later  act  expressly  repealed  all  conflict- 
ing provisions  in  the  former,  and,  where  proceedings  of  this  character  were 
in  Jleri,  it  would  necessarily  follow  that  they  must  be  completed  under  the 
new  law.  The  state  has  the  right  to  say  on  what  terras  it  will  allow  its  right 
of  eminent  domain  to  be  exercised,  so  long  as  anything  remains  to  be  done 
by  the  corporation  in  order  to  complete  the  condemnation  of  the  land.** 

This  court  in  the  Chattaroi Ry.  Co,  Case,  81  Ky.  223,  says:  "But  the  legis- 
lature has  the  power  to  enact  any  subsequent  or  amendatory  law  which  regu- 
lates the  remedy  for  enforcing  corporate  rights  and  privileges,  so  it  does  not, 
under  the  guise  of  regulating  the  remedy,  impair  the  obligation  of  a  contract, 
or  which  only  operates  on  the  relations  between  the  corporation  and  other 
persons  before  any  contract  between  them  has  been  concluded,  and  interferes 
with  no  vested  rights  of  the  corporation." 

As  before  said,  as  the  appellee  failed  to  establish  the  conditions  precedent 
to  its  right  to  condemn  tbe  land,  it  acquired  no  title  to  the  land,  or  any  in- 
terest therein,  by  the  jury's  inquest  of  damages,  and  the  tender  of  the  sum 
assessed  to  the  appellant.  Therefore  the  circuit  court  should  have  tried  the 
case  de  novo,  and,  upon  the  request  of  either  party,  a  jury  should  have  been 
impaneled  to  try  the  case. 

The  judgment  is  reversed,  and  the  case  is  remanded,  with  directions  to 
proceed  consistently  with  this  opinion. 


Bonnet  v,  Bonnbt. 

{Cburt  of  AppeaU  of  Kentucky.    February  28,  1887.) 

Pasert  Ain>  Child— CxiBTODT  or  Child. 

The  father  is,  in  general,  entitled  to  the  custody  of  his  infant  child,  but  his  right 
is  not  absolute,  to  be  allowed  In  all  cases.  In  determining,  the  court  will  consider 
the  best  interest  of  the  child,  and  for  that  purpose  will  inquire  into  the  capability, 
financially,  morally,  and  intellectually,  of  each  parent  to  care  for  and  raise  the 
child.  In  this  case,  it  appearing  that  the  mother,  though  a  good  woman,  and  de- 
voted to  the  child,  is  yet  unable  to  support  it,  and  that  the  father  is  industrious, 
sober,  and  moral,  and  properly  cares  for  the  child,  the  custody  will  not  be  taken 
from  him,  and  adjudgea  to  the  mother. 

Appeal  from  circuit  couit,  Madison  county. 

John  Bennett,  C  F,  d^.  A,  R,  Bumam,  and  Jos.  Burtonp  for  appellant. 
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Bennett,  J.  The  appellee,  being  the  wife  of  the  appellant,  and  having 
separated  herself  from  him,  caused  a  writ  of  habens  corptts  to  be  issued  against 
him  for  the  purpose  of  obtaining  the  possession  and  control  of  their  infant 
child,  a  girl.  The  appellant  resisted  the  appellee's  right  to  the  child.  The 
case  was  tried  by  the  circuit  judge  in  term-time.  The  trial  resulted  in  a 
judgment  in  favor  of  the  appellee's  right  to  the  possession  and  custody  of  the 
child.    From  that  judgment  the  appellant  has  appealed  to  this  court. 

As  a  general  rule,  the  father  is  entitled  to  the  custody  of  his  infant  children. 
MoBride  v.  McBride,  1  Bush,  15.  He  is  entitled  to  their  custody  upon  the 
principle  that  he  is  in  duty  bound,  by  the  law  of  nature  as  well  as  of  society, 
to  maintain,  protect,  and  educate  them.  This  duty  he  is  not  permitted  to  dis- 
regard, and  which  he  could  not  conveniently  discharge,  if  they  were  with- 
drawn from  his  control.  The  father's  right,  however,  to  the  custody  of  his 
children,  is  not  unlimited.  It  is  for  their  benefit  tiiat  he  is  entitled  to  their 
custody  and  control.  As  the  author  of  their  being,  it  is  his  duty  to  maintain, 
protect,  educate,  and  bring  them  up  in  moral  courses.  For  these  purposes, 
they  are  also  entitled  to  the  tender  care  and  affectionate  consideration  of  their 
mother.  This  protecting  care  infants  are  entitled  to  in  any  event,  and,  if  the 
conduct  of  the  parent  is  such  as  to  lead  them  into  vice  and  immoral  courses, 
then  courts  of  appropriate  jurisdiction  do  not  hesitate  to  interfere,  and  take 
them  away  from  the  offending  parent;  and  this  is  done  solely  for  the  protec- 
tion of  the  infants. 

Where  the  father  and  mother  have  separated,  and  their  infant  children 
must  of  necessity  be  deprived  of  the  care,  protection,  and  training  of  one  of 
them,  then  it  is  the  duty  of  the  courts  of  appropriate  jurisdiction  to  confide 
the  custody  of  the  Infants  to  that  parent,  whether  father  or  mother,  best  suited 
to  so  maintain,  protect,  and  educate  them,  and  bring  them  up  in  moral 
courses.  The  court,  in  making  the  selection,  must  have  in  view  the  benefit 
of  the  infants,  and  for  that  purpose  must  look  into  the  capability,  financially, 
morally,  and  intellectually,  of  each  parent  to  properly  care  for  and  raise  the 
Infants,  and,  if  both  are  capable,  then  the  court  may  determine  upon  a  selec- 
tion by  other  circumstances  pointing  to  the  best  interests  of  the  infants. 

From  the  record  before  us  it  appears  that  the  appellee  is  a  good  woman, 
and  devoted  to  her  child,  and  will  use  her  best  endeavors  to  care  for  it,  and 
raise  it  up  in  proper  courses,  but  that  she  has  but  little  means  of  her  own, 
and,  to  support  herself  and  child,  she  must  rely  upon  her  own  labor,  and  such 
assistance  as  her  father  may  be  willing  to  give  her.  It  also  appears  that  her 
father  has  sold  his  land,  which  it  seems  was  the  bulk  of  his  estate,  and  may 
move  from  the  state.  The  appellant's  relatives,  as  well  as  his  neighbors  and 
acquaintances,  swear  that  he  is  a  sober,  moral,  and  industrious  man.  To  the 
contrary  of  this  is  the  eyidence  of  the  appellee's  father  and  mother,  but  the 
weight  of  the  evidence  is  clearly  against  theirs. 

It  also  appears  that  the  child  is  with  the  appellant's  mother,  who  is  capable 
of  bringing  it  up  in  proper  courses,  and  who  cares  for  it  kindly,  tenderly,  and 
affectionately;  also  that  the  appellant  provides  for  its  support  and  comfort, 
and  is  very  fond  of  it;  and  that  the  child  is  doing  well,  is  growing  finely,  and 
is  in  excellent  health.  The  weight  of  the  evidence  is  that  the  appellant  pro- 
vided for  his  family  well,  and  treated  appellee  kindly  and  affectionately.  It 
also  appears  that  they,  in  the  main,  lived  together  happily,  and  that  they  would 
have  continued  to  so  live  but  for  the  fact  of  the  improper  interference  on  the 
part  of  others,  which  engendered  discontent  in  the  mind  of  the  appellee,  and 
caused  her  to  separate  herself  from  the  appellant  without  any  justifiable  cause. 
And  it  is  highly  probable  that,  with  the  improper  interference  withdrawn, 
the  appellee  will  return  to  the  appellant,  and  again  live  with  him  happily; 
and  considering  the  excellent  characters  of  the  appellant  and  appellee,  and  their 
capability  of  ridsing  the  child  in  proper  courses,  it  is  certainly  to  the  best  in- 
terest of  the  child  to  have  the  united  care,  love,  and  protection  of  the  appel- 
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lant  and  appellee.  In  view  of  the  foregoing  facts,  we  think  that  the  best  in- 
terest of  the  child  requires  that  it  remain,  forthe  present  at  least,  in  the  custody 
of  the  appellant,  but  that  the  appellee  be  permitted  to  see  It  and  be  with  it  as 
often  as  she  may  desire,  and  remain  with  it  as  long  as  she  may  wish.  The 
lower  court  must,  in  its  judgment  giving  the  custody  of  the  infant  to  the  ap- 
pellant, reserve  the  power  to  take  €om  the  appellant  the  child,  and  give  it  to 
the  appellee,  if  sufficient  cause  be  shown  for  it. 

The  Judgment  of  the  lower  court  is  reversed  and  temanded,  with  directions 
to  proceed  consistently  with  this  opinion. 


Yallandingham  v.  Johnson. 

(Omart  of  Appealt  of  Kentucky,    February  26, 1887.) 

IVfABT— DXEO— DlSAFFIBMANCJS— AdTBBSB  DeED  AITEB  MaJOBITT. 

An  infant  having  executed  a  bond  to  convey  land  when  beshoald  oome  of  age  to 
A.,  Bubeeqnently.  and  while  still  an  infant,  executed  a  deed  for  the  same  land  to 
B.,  who  purchased  in  ignorance  of  the  prior  bond  to  A.  Eeidt  in  an  action  be- 
tween A.  and  B.  to  determine  title  to  the  land,  that  the  deed  of  an  infant  being  void- 
able, and  the  infant  in  this  case  having  executed  a  deed  to  A.  after  he  came  of  age, 
this  was  a  disaffirmance  of  his  deed  made  while  a  minor  to  B.,  and  vested  title  in 
A.,  though  the  infant  did  not  return  to  B.  the  purchase  money  received  from  the 
latter.* 

Appeal  from  circuit  courts  Simpson  county. 

Wm.  Lindsay  and  Bodet  ^  Settle^  for  appellant.  Bdtoard  W.  Hines^  for 
appellee. 

Holt,  J.  K.  H.  Horn  sold  to  the  appellee,  Johnson,  on  October  14, 1881,, 
by  title  bond,  his  undivided  interest  in  a  tract  of  land.  He  was  then  an  in- 
fant. The  bond  recited  that  he  would  become  of  age  in  December,  1882,  and 
that  he  would  then  convey  by  deed.  The  vendee  had  the  bond  recorded  in 
the  county  where  the  land  lies,  but  the  record  of  it  was  destroyed  by  fire  in 
May,  1882.  It  was,  however,  not  a  recordable  instrument,  and  could  not, 
therefore,  operate  to  give  constructive  notice  of  the  purchase  to  third  parties. 
On  January  8,  1888,  Horn,  for  value,  conveyed  the  same  landed  interest  to 
the  appellant,  Yallandingham,  and  the  deed  was  recorded  in  the  proper  office. 
It  is  evident  that  both  vendees  purchased  in  good  faith.  It  is  equally  if  not 
more  plainly  evident  that  the  same  cannot  be  said  of  Horn.  No  regard  for 
even  common  honesty  actuated  him  in  the  transaction. 

There  are  some  circumstances  in  the  case  which  tend  to  create  the  belief 
that  he  became  of  age  on  December  19,  1882;  but,  viewed  by  the  light  of  the 
entire  testimony,  the  conclusion  is  inevitable  that  this  is  not  so,  and  that  he 
did  not  reach  his  majority  until  December  19, 1883.  He  was  therefore  an  in- 
fant when  he  executed  the  deed  to  Yallandingham.  On  December  20,  1888, 
and  which  was  the  next  day  after  he  became  of  age,  he,  in  conformity  to  his 
title  bond,  executed  a  deed,  which  was  properly  recorded,  to  his  brother-in- 
law,  the  appellee,  Johnson.  The  latter  broaght  this  action  to  quiet  his  title 
to  the  N.  H.  Horn  interest,  and  have  it  declared  superior  to  that  of  Yallanding- 
ham. Each'  of  them  owned  other  interests  in  the  tract  of  land,  and  each, 
from  the  time  of  his  purchase  from  Horn ,  claimed  the  interest  in  contest.  They 
were  Joint  tenants  or  owners,  and  the  possession  of  one  was  that  of  both. 

It  is  urged,  as  is  true,  that  an  infant  is  not  privileged  to  commit  a  fraud, 

^A  deed  given  by  an  infant  will  be  avoided  by  the  execution  of  another  deed,  convey- 
ing the  same  premises  to  a  different  grantee,  if  such  other  deed  is  executed  within  a 
reasonable  time  alter  the  grantor  attains  his  mi^ori^.  Oorbett  y.  Spencer,  (Mich.)  80 
N.  W.  Rep.  386;  Haynes  v.  Bennett,  (Mich.)  18  N.  W.  Hep.  688;  Dawson  v.  Helmes, 
(Minn.)  i4N.  W.  Rep.  462. 

As  to  what  is  a  reasonable  time,  see  O'Brien  y.  QasUn,  (Keb.)  80  K.  W.  Rep.  274,  and 
note. 
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and  that  Horn  induced  the  appellant,  Yallandinghani,  to  purchase  by  repre- 
senting to  him  that  he  was  of  age.  The  testimony  is  conflicting  upon  this 
point;  but,  conceding  that  it  so  establishes,  yet  this  is  a  contest  between  two 
innocent  purchasers,  and  not  between  one  of  them  and  Horn.  The  validity 
of  the  deed  to  Yallaudingham  is  the  main  question  therefore  to  be  considered. 

Much  diversity  of  opinion  has  existed  as  to  whether  the  deed  of  an  infant  is 
■void  or  voidable  at  common  law.  Some  have  held  that  it  depended  upon 
whether  there  was  a  semblance  of  benefit  to  him  or  not;  that,  if  it  necessarily 
operated  to  his  prejudice,  then  it  was  void,  but,  if  it  might  result  in  benefit 
to  him,  then  it  was  merely  voidable.  In  the  leading  case  of  Zowih  v.  Par- 
sons, 3  Burr.  1804,  Lord  Mansfield  said  that  the  true  ground  upon  which 
an  infant's  deed  is  voidable  only  was  not  settled;  some  holding  that  it  de- 
pended upon  the  solemnity  of  the  instrument,  and  its  delivery  by  the  infant 
himself,  and  others  upon  the  semblance  of  benefit  to  him  appearing  upon  its 
face. 

The  decisions  upon  the  question,  both  English  and  American,  are  numer- 
ous, but  the  supreme  court  of  the  United  States,  in  the  case  of  Tucker  v. 
Moreland,  10  Pet.  58,  said:  '*The  result  of  the  American  decisions  has  been 
correctly  stated  by  Mr.  Chancellor  Kent  in  his  learned  Ck>mmentaries  (2  Comm. 
8  31)  to  be  that  they  are  in  favor  of  construing  the  acts  and  contracts  of  in- 
fants generally  to  be  voidable  only,  and  not  void,  and  subject  to  their  elec- 
tion, when  they  become  of  age,  either  to  affirm  or  disallow  them ;  and  that 
the  doctrine  of  Zouch  v.  Parsons  has  been  recognized  and  adopted  as  law.  It 
may  be  added  that  they  seem  generally  to  hold  that  the  deed  of  an  infant  con- 
veying lands  is  voidable  only,  and  not  void,  unless,  perhaps,  the  deed  should 
manifestly  appear  on  the  face  of  it  to  be  to  the  prejudice  of  the  infant,  and 
this  upon  the  nature  and  solemnity  as  well  as  the  operation  of  the  instru- 
ment." 

The  deed  to  Yallandingham  was  voidable  only,  and  the  question  arises 
whether  it  has  been  avoided  by  Horn.  If  so,  it  was  by  the  deed  to  Johnson. 
An  infant  may  avoid  his  act  or  contract  in  various  ways,  depending  upon  the 
nature  of  the  transaction,  and  the  circumstances  of  the  case.  If  the  act  be  a 
matter  in  pais,  it  may  be  avoided  by  an  act  in  pais  of  equal  notoriety.  Cer- 
tainly, if  the  act  of  avoidance  be  of  as  solemn  a  nature  as  that  to  be  avoided, 
it  will  be  effectual.  It  need  not  always  be  of  as  high  a  nature,  because  a  deed 
may  be  avoided  by  a  plea ;  but  if  the  act  of  disaffinnance  be  as  high  and  solemn, 
then  it  cannot  be  impeached  as  insufficient.  Under  the  old  mode  of  convey- 
ing, if  the  infant  had  given  livery  of  seizin,  there  must  be  a  re-entry  by  him, 
with  an  expression  of  his  dissent,  because  the  act  of  avoidance,  in  order  to 
disaffirm  the  first  act,  had  to  be  of  equal  notoriety.  The  rule  as  to  a  feoffment, 
however,  does  not  apply  to  a  conveyance  by  bargain  and  sale.  There  is  no 
reason  why  it  should.  Both  principle  and  authority  dictate  that  the  infant 
should  be  allowed  to  manifest  his  dissent  in  the  same  manner  as  he  first  as- 
sented to  convey.  The  early  cases  of  Jackson  v.  Carpenter,  11  Johns.  539, 
and  Jackson  v.  Burchin,  14  Johns.  124,  announced  this  doctrine,  and  were 
followed  by  our  supreme  court  in  Tucker  v.  Moreland,  supra. 

The  reason  which  required  an  entry  to  avoid  a  feoffment  supports  the  rule 
that  it  is  not  necessary  where  the  conveyance  is  by  deed.  The  one  was  an 
alienation  inpais.  The  entry  upon  the  land,  attended  by  certain  formalities, 
transferred  the  right.  Hence  a  re-entry  was  necessary,  with  an  expression 
of  dissent,  to  divest  the  livery  of  seizin ;  else  the  avoidance  was  not  shown  by 
an  act  of  equal  notoriety  or  solemnity.  One  deed  of  bargain  and  sale  is,  how- 
ever, equally  notorious  and  solemn  with  another,  and  there  is  no  reason  why 
an  infant  should  be  required  to  do  more  by  way  of  disaffirmance  than  was  nec- 
essary upon  his  part  at  the  outset  to  manifest  his  assent  to  the  conveyance. 
The  present  rule  follows  out  the  reason  in  the  case  of  a  feoffment»  which  re^ 
quired  a  re-entry  for  the  purpose  of  notoriety. 
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A  review  of  all  the  cases  at  hand  shows  that  the  rule  that  a  subsequent 
eonveyance  by  an  infant  amounts  to  a  disallirmance  is  well  settled.  Tyler, 
Inf.  §  81,  says:  "The  Infant  may  also  disaffirm  his  conveyance  of  real  estate 
by  a  reconveyance  of  the  same  premises  to  a  third  person.'*  See,  also,  the 
cases  of  Touaey.  Norcoms,  51  Amer.Dec.  176;  Peterson  v.  Laik,  24  Mo.  544; 
Cresinger  v.  Welch.  16  Ohio,  156. 

In  the  case  now  in  hand,  the  conveyance  to  Johnson,  made  without  delay- 
after  Horn  became  of  age,  was  of  equal  solemnity  with  that  to  Yallanding- 
ham,  and  was  a  disaffirmance  of  it  Nor  was  it  necessary,  in  order  that  it 
might  be  effective,  that  the  infant  should  place  the  other  party  in  statu  quo, 
l)y  returning  to  Yallandingham  what  he  had  received  from  him.  Morality 
-and  common  honesty  should  prompt  him  to  do  so,  but  this  controversy  is 
between  two  innocent  purchasers,  whose  equities  are  at  least  equal,  if,  indeed, 
that  of  Johnson,  by  reason  of  the  priority  of  his  purchase,  is  not  superior. 
Judgment  affirmed. 


Brown,  Trustee,  «.  Mauby  and  others. 
(Supreme  Court  of  Tennessee,    January  26,  1887.) 

JfOBIGAOB — DSSCBIPTION — PoRtlON  OP  LaRGE  TraCT  NOT  DESCRIBED  BY   BOUKDB. 

Where  A.,  having  mortgaged  his  land  to  B.,  gets  C.  to  execute  a  mortgage,  with 
description  blank,  for  the  same  amount,  on  200  acres  of  his  land,  and  then  fills  in 
a  description  which  calls  for  200  acres  out  of  a  tract  of  900  acres,  and  gets  B.  to  ex- 
change It  for  his  own  mortgage,  B.  beins:  ignorant  of  the  mode  in  which  the  second 
mortgage  was  made,  a  court  of  equity  will  sustain  the  mortgage  from  C.  to  B.,  and 
will  construe  such  mortgage  as  a  mortgage  of  a  two-ninths  Joint  interest  in  C.'s  900 
acre  tract.  Turnby,  C.  J.,  and  Caldwell,  J.,  dissenting  as  to  sufficiency  of  descrip- 
tion. 

Appeal  from  chancery  court,  Williamson  county. 

Suit  to  foreclose  a  mortgage,  brought  by  Campbell  Brown,  trustee,  appel- 
lant, against  F.  C.  Maury  and  others,  respondents. 

Snodorass,  J.  Maury  was  indebted  to  Campbell  Brown,  as  trustee  of  K. 
E.  Scott,  and  had  given  him  a  mortgage  on  certain  lots  in  Nashville  to  secure 
the  indebtedness.  Being  desirous  of  removing  this  mortgage,  he  undertook, 
tor  this  purpose,  to  give  other  security,  and  procured  his  sister,  Mrs.  M.  F. 
Perkins,  to  execute  a  mortgage  on  certain  lands  in  Williamson  county,  to  be 
substituted  for  his  own.  He  visited  his  sister,  and  procured  her  to  sign  a 
mortgage  on  the  twenty-seventh  of  April,  1876.  She  most  probably  did  not 
know,  at  the  time  of  signing  it,  that  it  was  to  replace  the  mortgage  on  Maury's 
own  land,  nor  is  this  material.  She  knew  the  amount  secured,  and  the  terms. 
The  intention  was  to  execute  a  mortgage  on  200  acres  out  of  several  hundred 
belonging  to  her  west  of  the  Hillsborough  pike.  Of  neither  this  200  acres, 
nor  of  the  entire  tract  including  it,  was  any  description  written  in  the  deed 
when  she  signed  it;  but  the  facts  and  circumstances  make  it  clear  that  she 
authorized  Maury  to  fill  in  the  description,  which  he  did  after  it  was  signed, 
and  her  authority  to  him  for  such  purpose  was  valid  and  binding,  though  not 
written.  Maury  and  M.  £.  Perkins,  a  son  of  Mrs.  Perkins,  signed  the  deed 
as  witnesses.  They  went  to  Franklin,  and  there  Maury  put  in  the  descrip- 
tion; and  £.  M.  Perkins  and  he  proved  the  execution  of  the  deed  before  the 
clerk  of  the  county  court,  and  Maury  had  it  registered  on  the  same  day.  He 
then  delivered  it  to  Campbell  Brown,  and  obtained  the  release  of  his  own 
mortgage,  without  any  knowledge  on  the  part  of  Brown  as  to  the  manner  in 
which  the  deed  was  obtained  or  prepared. 

The  description  inserted  was  as  follows:  "The  following  real  estate  situ- 
ated in  W^iliiamson  county,  state  of  Tennessee,  and  bounded  as  follows:  being 
two  hundred  acres  of  a  tract  commencing  at  a  point  on  the  east  bank  of  West 
Harpeth  river,  the  same  being  the  north-east  comer  of  the  tract  lately  owned 

Digitized  by  VjUUV  IC 


176  SOUTHWESTERN  REPORTER.  [Tenn. 

by  Mrs.  S.  A.  Ellis;  running  thence  west  to  Peter  Perkins'  line;  thence  west- 
wardly  to  a  rock  at  a  point  half  way  between  two  springs  designated  in  the 
will  of  the  late  Nicholas  Perkins'  deed;  thence  due  west  with  the  western 
boundary  of  said  Nicholas  Perkins'  land,  and  south  of  the  lane  dividing  the 
Fampau  tract  from  the  WestHarpeth  tract,  and  including  the  land  in  the  b^d 
opposite  the  dwelling-house,  and  the  land  In  the  fork  of  Big  Harpeth  and 
West  Harpeth,  the  E.  and  W.  line  dividing  Pampau  tract  from  the  West  Har- 
peth tract,  and  continued  west  to  the  west  boundary  line  of  said  Nicholas  Per- 
kins' land  east  of  South  Harpeth,  leaving  the  Mount  Pine  tract  to  the  north, 
containing  sixteen  hundred  acres,  more  or  less.  Said  two  hundred  acres  lie 
west  of  the  Hillsborough  turnpike.  The  entire  tract  was  devised  to  M.  E.  Per- 
kins oy  his  father's  (Nicholas  Perkins')  will,  recorded  in  Will  Book  9,  page 
95,  and  by  him  sold,  transferred,  and  conveyed  to  me  by  deeds  recorded  in  the 
register's  office,  Williamson  county.  Book  No.  1,  pages  141-2  and  3,  respect- 
ively. " 

Default  in  payment  having  been  made,  the  bill  in  this  cause  was  filed  to 
foreclose  the  mortgage.  Mrs.  Perkins  resists,  and  in  her  answer,  while  admit- 
ting that  she  signed  the  mortgage  to  secure  the  $3,000,  upon  Maury's  request 
to  her  "to  mortgage  200  acres  of  her  land  lying  west  of  the  Hillsborough  turn- 
pike, "  she  insists  that  there  was  no  description  in  the  deed  given.  She  denies 
that  she  authorized  the  insertion  of  any  description.  She  denies  that  the  de- 
scription inserted  is  sufficient.  Says  she  has  900  acres  of  the  1,600  described 
in  the  entire  deed  west  of  the  Hillsborough  pike,  some  of  it  worth  $40  and  $50 
per  acre,  and  some  as  little  as  $2  per  acre. 

Upon  the  facts  detailed  the  only  real  question  in  the  case  is  as  to  the  suf- 
ficiency of  the  description.  It  is  the  case  of  an  entire  tract,  specially  described 
by  metes  and  bounds,  including  900  acres  west  of  a  given  line,  (the  pike,)  and 
200  acres  of  the  900  conveyed,  without  designating  which  200.  The  mortgage 
is  but  a  security  for  the  debt,  executed  to  a  creditor  who  surrendered  in  con- 
sequence an  equidly  valuable  security,  with  no  participation  in  or  knowledge 
of  any  wrong  upon  the  mortgagee,  if  any  was  committed.  It  is  clear  that  it 
should  be  sustained  in  equity  if  it  can  be  done  under  the  authorities,  and  is 
equally  clear  that  it  can  be  so  done. 

Mr.  Washburn,  in  his  work  on  Real  Property,  states  the  rule  in  refer- 
ence to  such  description,  by  quotation  from  certain  cases,  as  follows:  "  Where 
A.  granted  one  acre  of  woodland  lying  in  oonmion  with  his  other  woodland, 
it  was  held  to  be  such  an  aliquot  part  of  his  woodland  in  common  as  one  acre 
would  be  to  the  whole  woodland  owned  by  the  grantor;  and,  upon  a  similar 
principle,  where  a  deed  of  a  given  quantity  of  land,  parcel  of  a  large  tract, 
does  not  locate  it  by  its  description,  the  purchaser  becomes  a  tenant  in  com- 
mon pro  rata  in  the  whole  parcel."  1  Washb.  (4th  Ed.)  654.  Several  cases 
are  cited  to  sustain  it,  and  we  hold  they  are  sound  in  reason  and  equity. 

Applying  the  rule,  then,  laid  down  to  the  mortgage  in  question,  it  would 
vest  the  mortgagee  with  an  undivided  two-ninths  interest  in  the  900  acres 
described  in  the  boundaiies  given,  lying  west  of  the  Hillsborough  pike ;  that 
being  the  proportion  which  200  acres,  the  amount  conveyed,  bears  to  the  900 
from  which  it  is  to  be  taken ;  and,  if  sold  under  decree  for  satisfaction  of  bal- 
ance due,  the  purchaser  will  become  a  tenant  in  common  with  Mrs.  Perkins 
to  the  extent  of  an  undivided  two-ninths  of  the  900  acres. 

The  report  of  the  commission  of  referees  is  disapproved,  decree  of  the  chan- 
cellor reversed,  and  decree  rendered  here  in  favor  of  complainant  for  amount 
of  his  debt,  and  cost  of  the  cause,  and  for  a  sale  as  indicated,  upon  the  terms 
prayed  in  the  bill,  which  will  be  made  by  the  clerk  of  this  court,  unless  the 
amount  decreed  is  paid  within  60  days. 

Turkey,  G.  J.,  and  Caldwell,  J.,  do  not  concur  in  so  much  of  this  opin* 
ion  as  holds  the  description  sufficient.  ^ 
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Marshall  and  Wife  t;.  Bice  and  others. 

{Supreme  Ckntrt  of  Tennessee,     March  1,  1887.) 

ITbuby — Code  Tbkk.  |3  1943,  1944— Loan  of  United  States  Bonds. 

An  agreement  by  which  a  party  lends  United  States  bonds,  and  the  horrower 
agrees  to  pay  over  to  the  owner  the  interest  paid  by  the  government,  and  6  per 
cent,  in  addition,  is  not  usurious,  under  the  Tennessee  usury  law.  (Code  Tenn.  J  J 
1943, 1944,)  declaring  that  any  excess  of  interest  over  6  per  cent,  per  annum  is  usury. 

Appeal  from  chancery  court,  Davidson  county. 

Bin  to  foreclose  a  mortgage  by  J.  L.  Marshall  and  wife,  appellants,  against 
Q.  Rice  &  Co.,  respondents. 

Allen  &  Covington,  for  Marshall  and  wife.  Wilkin  (&  CTmmherlain,  for 
Bioe  and  others. 

TuRNET,  G.  J.  The  following  contract  was  made  between  Mrs.  Lyle,  now 
Marshall,  and  G.  Bice  &  Co.: 

"Beceived,  Nashville,  August  9, 1871,  of  Mrs.  Maria  Lou  Lyle  one  United 
States  bond  for  81,000,  No.  165,810,  also  one  thousand  U.  S.  bond  No.  879,- 
748,  making  together  two  thousand  dollars,  the  interest  arising  on  said 
bonds,  which  are  due  January  1872,  belonging  to  said  Mrs.  Maria  Lou  Lyle, 
and  any  interest  thereafter;  also,  if  said  G.  Bice  &  Co.  and  Mrs.  Lyle  agree 
that  G.  Bice  &  Co.  shall  keep  said  bonds  after  January  1,  1872,  the  interest 
every  six  months  is  thirty  dollars  in  gold  on  each  of  said  bonds,  which  we 
will  pay  to  Mrs.  Lyle.  G.  Bice  &  Co. 

"J.  M.  PATTEitsoN,  Suing. 

"N.  B.  We  also  agree  to  pay  six  per  cent,  interest  on  the  aboved-named 
bonds,  outside  of  the  interest  accruing  on  them.  G.  Bice  &  Co." 

A  mortgage  on  some  lots  was  executed  by  Bice  &  Co.  simultaneously  with 
the  above  agreement.  Several  payments  were  made  for  the  bonds  and  re- 
fused, and  this  bill  is  filed  to  foreclose  the  mortgage.    The  defense  Is  usury. 

Our  statute  (Code,  §§  1943, 1944)  defines  as  follows:  "Interest  is  the  compen- 
sation which  may  be  demanded  by  the  lender  from  the  borrower,  or  the  cred- 
itor from  the  debtor,  for  the  use  of  money.  The  amount  of  said  compensation 
shall  be  at  the  rate  of  six  dollars  for  the  use  of  one  hundred  dollars  for  one 
year,  and  every  excess  over  that  rate  is  usury. " 

Under  the  statute  usury  can  be  obtained  in  transactions  for  money,  or  the 
use  of  it.  Can  this  be  properly  called  a  loaning  of  money,  there  being  no  evi- 
dence  of  a  purpose  or  device  to  avoid  the  usury  laws?  We  think  not.  We 
know  that  money  has  a  fixed  value.  Bonds  have  not.  They  are,  while  ne- 
gotiable securities,  only  chattels,  with  variable  values,  sometimes  at  a  dis- 
count and  at  others  at  a  premium.  The  value  of  the  class  of  bonds  before  us 
has  been  fluctuating.  Here  it  is  claimed  the  bonds  were,  at  the  time  of  the 
negotiation,  worth  a  premium  of  11|  cents  on  the  dollar.  Bice  &  Co.  were 
dry-goods  merchants,  and  it  may  be  inferred  the  bonds  were  readily  available 
as  a  basis  for  raising  means  for  their  business,  or  as  voucher  for  their  credit; 
and  we  do  not  doubt  they  were  so  used,  and  so  intended  to  be  used,  at  the 
time  of  their  procurement.  Upon  their  faith,  goods,  money,  and  credit  could 
be  had.  The  face  of  the  contract,  though  inartistic,  shows  with  reasonable 
certainty  that  the  bonds  were  to  be  returned  on  the  first  January,  1872,  un- 
less the  parties  should  agree  to  a  longer  holding.  The  contract  was  merely 
one  of  renting  or  hiring,  and  was  legitimate,  as  would  have  been  the  hiring 
of  a  horse,  or  the  renting  of  a  house  and  lot,  with  the  agreement  that  the 
party  might  pledge  or  sell,  but  at  the  same  time  undertaking,  with  security, 
the  return  of  the  property  in  kind  to  the  original  owner,  or  account  for  its 
value. 
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In  another  view,  this  is  not  a  case  of  usury.  There  was  no  agreement  to 
part  with  the  6  per  cent,  gold  interest  to  be  paid  by  the  government.  Bice 
&  Go.  were  merely  the  agents  of  Mrs.  Lyle  to  collect  that,  and  pay  it  over  to 
her.  In  reality  they  were  only  loaned  for  the  6  per  cent,  they  agreed  to  pay 
for  the  use  of  the  bonds;  so  that,  if  we  treat  the  bonds  as  loaned,  the  interest 
is  lawful.  The  fact  that  the  bonds  were  drawing;:  no  interest  can  make  no 
difference.  They  were  useful  as  money  to  RicA  &  Co.  They  could  be,  and 
no  doubt  were,  worth  more  than  6  per  cent,  to  them.  To  permit  them  to 
say,  in  defense  of  this  suit,  that  the  bonds  draw  no  interest,  would  be  in  sub- 
stance holding  that  the  borrower  of  $2,000  at  6  per  cent,  should  be  relieved 
of  interest  if  he  show  that  he  kept  the  money  in  his  drawer  without  use  dar- 
ing the  time  of  the  loan.  The  bank-bill,  or  the  gold  and  silver  dollar,  will  of 
itself,  on  its  face,  diaw  no  more  interest  than  one  of  these  bonds.  The  in- 
terest of  both  comes  from  their  use,  and  is  inherent  in  neither.  If  Mrs.  Lyle 
thought  proper  to  invest  her  bonds  in  an  interest  loan  at  lawful  rates,  but 
the  borrower  kept  them  idle,  they,  not  she,  must  bear  the  loss. 

The  defendants  are  liable  to  pay  the  coupons  at  their  gold  value  when  due, 
the  6  per  cent,  they  promised  to  pay  on  the  face  value  of  the  bonds,  and  the 
market  value  of  the  bonds  at  the  date  of  demand,  credited  by  the  several  pay- 
ments previous.  The  exceptions  to  the  report  of  the  commission  are  allowed, 
And  the  decree  reversed. 


Kadbr,  Adm'r,  and  others  v,  Yeargin  and  others. 

HiTE  V.  Parks  and  others. 

{Supreme  Court  of  Tennessee,    March  1,  1887.) 

Admiwiotratob's  Bond— Liability  of  Subety— Deceased  Pbinoipal. 

A  surety  upon  an  administrator's  bond  is  not  relieved  ffom  liability  for  a  balance 
found  due  from  the  estate  of  bis  deceased  principal  by  the  fact  that  such  principal 
died  insolvent. 

Appeal  from  chancery  court,  Davidson  county. 

Action  to  recover  on  administrator's  bond,  by  Jacob  Kader,  administrator, 
Tespondent,  against  James  A.  Yeargin  and  others,  appellants. 
MoLain  i&  Raley,  for  fouler.    AlUn  &  Covington,  for  Yeargin. 

FoLKES,  J.  Pryor  L.  Parks  died  in  1866,  and  immediately  thereon  his  two 
brothers.  Perry  H.  and  W.  D.  Parks,  qualified  as  administrators.  They  filed 
an  inventory  in  the  county  court,  from  which  it  appears  that,  among  the  as- 
sets of  their  intestate,  there  were  two  notes, — one  made  by  said  Pryor  L.  for 
^2,700,  and  one  by  said  W.  D.  Parks  for  Sl.070.50,— due  and  payable  to  their 
brother,  the  intestate. 

In  July,  1869,  more  than  two  years  and  six  months  after  their  appointment, 
they  made  a  settlement  with  the  county  court,  charging  themselves  with  assets 
^5,836.49, and  crediting  themselves  with  $2,895.36,  showing  a  balance  due  by 
them  to  the  estate  of  $2,941.13.  They  then  resigned.  In  March  of  1872  the 
original  bill  is  filed  in  this  cause  by  Jacob  Kader,  as  administrator  de  bonis 
non  of  Pryor  L.  Parks,  and  as  husband  of  a  sister  of  said  Pryor  L.,  and  by 
another  sister,  Mrs.  McParland,  another  husband,  against  W.  D.  Parks,  and 
James  A.  Yeargin  as  security  on  the  administration  bond  of  said  W.  D.  and 
Perry  H.  Parks,  the  latter  of  whom  had  died  without  issue,  leaving  a  widow, 
but  with  no  administration  yet  taken  on  his  estate.  The  other  surety  on  the 
administration  bond  was  not  sued,  as  he  was  dead  and  his  estate  insolvent. 

There  were  several  matters  set  up  in  the  bill  upon  which  relief  was  sought, 
but  none  of  which  are  material  to  be  noticed  here,  as  the  case  is  before  us 
only  on  the  appeal  of  defendant  Yeargin  from  so  much  of  the  final  decree  as 
holds  him  liable  as  surety  on  said  administration  bond  for  the  sum  of  $494.0B» 
which  is  the  amount  found  due  from  Perry  H.  to  the  estate  of  Pryor  L.  Parks* 
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after  crediting  bim  with  a  pro  rata  realized  from  hi3  own  estate,  which,  by 
proper  pleadings,  were  brought  into  the  original  cause,  and  administered  as 
an  insolvent  estate.  To  the  report  of  the  master  fixing  the  $494.03  as  the 
proper  balance  due  from  the  administrators  of  Pryor  L.  Parks,  the  appellant, 
Yeargin,  filed  his  exceptions,  in  which  he  says,  after  referring  to  said  two 
notes  as  property  embraced  in  the  inventory:  "It  is  shown  on  final  settle- 
ment in  the  county  court  that  all  the  assets  have  been  administered  according 
to  law,  except  said  notes;  and  it  is  shown  in  this  cause  that  all  the  property, 
both  real  and  personal,  belonging  to  the  estate  of  both  Perry  H.  and  W.  D. 
Parks  has  been  exhausted  in  payment  of  the  debts  of  said  Perry  H.  and  W. 
D. ;  and  this  being  true,  as  appears  of  record,  defendant  insists  that,  because 
of  his  suretyship,  he  is  not  in  any  manner  liable  for  said  indebtedness.  See 
transcript  of  county  court  record  in  this  cause/' 

This  exception  is  not  good  upon  its  face.  An  exception  to  a  report  of  the 
master,  like  a  special  demurrer,  must  point  out  certainly  and  specifically  the 
objections  relied  on.  It  must  be  positive,  explicit,  and  certain,  leaving  noth- 
ing to  supposition  or  inference.  Ridley  v.  Ridley^  1  Cold.  332;  Musgrove  v. 
Luak,  2  Tenn.  Ch.  576;  €hreen  v.  Lanier,  6  Heisk.  670.  Everything  stated 
in  this  exception  may  be  true,  and  yet  the  defendant  Yeargin  be  liable  as 
surety.  It  by  no  means  follows  that,  because  the  estate  of  Perry  H.  Parks  is 
settled  as  an  insolvent  estate,  paying  67  cents  on  the  dollar,  in  a  litigation 
begun  in  1872,  more  than  five  years  after  the  date  when  he  was  appointed 
administrator  of  his  brother's  estate,  the  money  could  not  have  been  made 
out  of  him  during  his  life.  This  exception  is  merely  a  repetition  of  the  de- 
fense made  in  the  answer,  where  he  says:  "But  in  going  upon  the  bond  of 
the  administrator  he  did  not  thereby  become  surety  on  said  notes, '' — a  propo- 
sition which  we  suppose  no  one  will  gainsay.  The  record  discloses  the  fact 
that  Perry  H.  Parks  was  solvent,  and  able  to  pay  the  debt  due  by  him  to  his 
brother.  Indeed,  the  answer  of  Yeargin  admits  as  much,  notwithstanding  he 
seeks  to  combat  it  later.  It  says,  referring  to  P.  H.  Parks,  his  residence  was 
in  Davidson  county  at  the  time  of  his  death,  and  he  owned  a  good  estate,  con- 
sisting of  real  and  personal  property,  in  said  county. 

It  is  insisted  that  he  thought  his  share  in  his  brother's  estate  would  pay  the 
debt,  and  for  this  reason  his  surety  should  not  be  held  liable.  By  the  exercise 
of  ordinary  diligence  he  could  have  easily  ascertained  the  fact,  and  so  have 
settled  the  matter.  Not  only  did  he  fail  to  do  this,  but  in  his  settlement  with 
the  county  court  he  retained  for  his  services  as  administrator  the  sum  of 
$500,  leaving  his  debt  to  his  intestate  unpaid;  thus  appropriating  to  his  own 
nse  a  sum  larger  than  the  amount  now  charged  to  his  surety.  The  degree  of 
diligence  required  of  an  administrator  who  is  a  debtor  to  the  estate,  in  the 
payment  of  the  debt  at  the  suit  of  those  who  are  entitled  to  the  fund,  is  the 
same  that  is  imposed  upon  him  in  collecting  a  debt  from  a  third  party.  Spur- 
lock  V.  Earle,  8  Baxt.  437.  And  the  liability  of  the  surety  on  his  official 
bond  is  the  same  as  where  the  debt  was  due  by  a  stranger.  The  criterion  of 
the  administrator's  liability  is  that  degree  of  diligence  which  would  be  expected 
of  a  reasonably  prudent  and  diligent  man  in  the  management  of  his  own  af- 
fairs. Where  good  faith  is  shown,  our  courts  do  not  hold  him  to  the  utmost 
degree  of  diligence.  MickU  w.Broton,  4  Baxt.  468;  In  re  Cator,  14  Lea,  408. 
Under  the  most  liberal  application  of  the  note,  the  surety  in  this  case  is 
liable. 

Let  the  decree  be  affirmed,  and  the  report  confirmed,  with  costs. 
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Hammock  v.  Crebemoore. 

(Supreme  Court  of  Arkansas,    February  6, 1887.) 

Landlord  and  Tenant^ Working  Land  on  Sharks— Right  to  Crop. 

An  agreement,  by  which  the  owner  of  land  agrees  to  furnish  team,  utensils,  and 
supplies  to  make  a  crop  on  his  land,  the  crop  to  be  his,  but,  in  consideration  of  the 
labor  of  the  other  party,  such  party  to  have  what  remains  after  deducting  half  for 
the  use  of  the  land,  etc.,'  and,  in  addition,  enough  to  pay  for  supplies  furnished 
him,  creates  no  relation  of  landlord  and  tenant,  and  the*  -party  to  the  agreement 
with  the  land-owner  has  no  title  to  any  part  of  the  crop  until  it  ia  divided,  and  the 
share  contracted  for  set  off  to  him.^ 

Appeal  from  circuit  court,  Crawford  county. 

W.  Walker,  for  appellant.    B.  J,  Brovm,  for  appellee. 

CocKRiLL,  0.  J.  Hammock,  the  appellant,  let  one  Stewart  have  land  to 
cultivate  during  the  year  1884,  under  this  oral  agreement,  viz.:  Hammo<^ 
was  to  furnish  a  team,  farming  utensils,  and  supplies  to  make  the  crop  on  his 
land;  the  crop  raised  was  to  be  his  property;  but,  after  he  had  reserved  one- 
half  for  the  use  of  the  land,  etc.,  and  enough  of  the  residue  to  pay  for  the 
supplies  furnished,  he  was  to  deliver  what  remained  to  Stewart.  After  a 
cotton  crop  was  made  under  the  contract  and  gathered,  Stewart  sold  and  de- 
livered seven  and  one-half  bales  of  it  to  the  defendant,  Creekmoore.  This 
action  was  brought  against  him  by  Hammock  for  conversion  of  the  property; 
and  a  recovery  to  the  extent  of  his  ultimate  interest  ($158^  only  was  sought. 
These  facts  were  set  out  in  the  complaint.  The  court  susiained  a  demurrer 
to  it.    The  plaintiff  rested,  and,  after  judgment  against  him,  appealed. 

The  effect  of  the  contract  set  forth  is  that  Stewart  should  raise  the  crop  for 
the  plaintiff  on  the  latter's  land,  and  receive  a  part  of  it  from  him  as  wages 
for  his  work.  Leland  v.  Sprague,  28  Vt.  746.  The  settled  construction  of 
such  contracts  by  the  court  is  that  the  title  to  the  crop  raised  vests  in  the 
land-owner.  If  the  terms  of  the  contract  had  been  such  as  to  indicate  the  in- 
tention to  create  the  relation  of  landlord  and  tenant,  as  in  Aleocander  v.  Par- 
due,  30  Ark.  d59,  and  Birmingham  v.  Rogers,  46  Ark.  254,  the  title  to  the 
crop  would  have  been  in  Stewart,  the  tenant,  subject  to  the  landlord's  lien 
for  rent,  and  the  landlord  could  have  maintained  no  action  at  law  against 
Creekmoore  for  converting  any  part  of  it.  Anderson  v.  Boioles,  44  Ark.  108. 
Or,  if  the  intention  to  become  tenants  in  common  had  been  indicated,  (see 
Bertrand  v.  Taylor,  32  Ark.  470;  Ponder  v.  Rhea,  Id.  436,)  then  the  title 
would  have  vested  as  in  other  chattels  held  in  common,  (Hamhy  v.  Wall,  2 
S.  W.  Rep.  705,)  and  either  of  the  common  owners  could  maintain  his  action 
against  one  who  converted  the  property  to  his  use  for  the  value  of  his  inter- 
est. If  there  were  otherwise  any  doubt  of  the  intention  of  the  parties  to  the 
contract  under  consideration  as  to  whigh  of  these  relations  they  would  as- 
sume, it  is  dispelled  by  the  failure  to  vest  in  Stewart  any  interest  in  the  free- 
hold, and  the  adoption  of  the  express  stipulation  that  the  crop  should  be  the 
propei-ty  of  the  plaintiff.  The  contract,  as  it  is  alleged,  is  almost  identical 
with  that  in  Ponder  v.  RTiea,  supra,  and  it  was  there  held  that  the  party  who 
occupies  Stewart's  place  here  was  merely  hired  to  make  the  crop.  And  to  the 
same  effect  are  Christian  v.  Crocker,  25  Ark.  327;  Burgie  v.  Davis,  34  Ark. 
179;  Sentell  Y.Moore,  Id.  687;  Gardmhire  \,  Smith,  39  Ark..  280.  The 
party  undertaking  the  labor  under  such  a  contract  has  no  title  to  any  part  of 
the  crop  raised  until  it  is  divided,  and  the  share  contracted  for  set  off  to  him. 
He  may  sell  or  mortgage  his  contingent  interest,  just  as  he  may  assign  his 
wages  to  be  hereafter  earned,  {Beard  v.  State,  43  Ark.  284;)  but  he  can  do 
no  act  to  prejudice  the  right  or  title  of  his  employer,  who  is  the  true  owner* 

'See  Romero  v.  Dalton,  (Ariz.j  11  Pac.  Rep.  S63,  and  note. 
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The  title  to  the  cotton  being  in  the  plaintiff,  it  follows  that  he  can  main- 
tain his  action;  and  the  judgment  must  be  reversed,  and  the  cause  remanded, 
with  instructions  to  overrule  the  demurrer. 


Henbt  and  others  o.  Conley. 
{8i^prem€  Court  of  Arkamat,    Febraftiy  5,  1887.) 

PATMKHT— SintBBfDBS  OF  NOTB  VOB  W0BTHLEB8  ChSCK. 

Proof  that  ft  joint  maker  of  ft  note  gave*  in  pftyment  thereof,  hid  check  on  ft  bftnk 
where  he  bad  no  fands,  and  that  the  holder  surrendered  the  note  for  such  check, 
will  not  sustain  a  plea  of  payment.^ 

Appeal  from  circuit  court,  Benton  county. 

Sol.  F,  Clark  &  Son,  for  appellants.  U.  M.  <&  0.  B.  Rose  and  B.  S.  Mc- 
Danielf  for  appellee. 

GoGKRiLL,  C.  J.  Henry,  Woods,  and  McBeynolds  borrowed  from  Conley 
^.400,  giving  their  joint  and  several  promissory  note,  payable  January  1, 
1885.  Before  maturity  of  the  note,  the  makers  had  provided  money  to  pay  it, 
and  some  other  debts  due  by  them.  This  money  was  put  into  McHeynolds' 
Bank  as  a  general  deposit,  and  was  mingled  with  the  other  funds  of  the  bank. 
On  January  3,  1885,  Conley  presented  the  note  for  payment  to  McReynolds. 
After  conversation,  Conley  concluded  to  take  the  interest  in  cash,  and  St. 
Louis  exchange  for  the  principal.  McReynolds  accordingly  paid  the  interest. 
and  gave  Conley  two  checks  on  the  Third  National  Bank  of  iSt.  Louis  for 
^1,2(K)  each.  The  note  was  surrendered  to  McReynolds,  who  marked  it  paid, 
and  on  the  same  day  handed  it  to  Henry.  Conley  forwarded  the  checks  to  St. 
Louis,  but  neglected  to  indorse  them.  Hearing  nothing  from  them,  and  be- 
coming uneasy,  Conley  went  to  McReynolds,  on  January  10th,  and  got  the 
money  for  one  of  the  checks,  and  McReynolds  telegraphed  stopping  the 
payment  of  it.  Conley  went  home  to  Siloam  Springs,  where  he  received  a  let- 
ter inclosing  the  checks,  unindoraed.  Kot  knowing  which  of  the  checks  it 
was  the  payment  of  which  had  been  stopped,  he  indorsed  both,  and  sent  them 
on  for  collection.  They  reached  St.  Louis,  and  were  protested  January  16th  for 
want  of  funds  of  the  drawer.  Notice  of  non-payment  reached  Conley  and  Mc- 
Reynolds between  that  date  and  the  21st.  On  the  21st,  McReynolds'  Bank 
suspended  payment,  and  McBeynolds  is  hopelessly  insolvent.  At  the  time  of 
giving  the  checks,  the  account  of  McReynolds  with  the  Third  National  ^ank 
of  St.  Louis  was  overdrawn  $681.79.  Nor  did  he,  at  any  time  between  the 
third  and  tenth  of  January,  have  to  his  credit  there  a  sum  sufficient  to  pay 
both  checks;  nor,  after  he  had  paid  the  amount  of  one  of  the  checks,  on  the 
10th,  did  he  thereafter  have  enough  to  his  credit  to  pay  the  other  check.  Con- 
ley now  brought  his  action  against  the  makers  of  the  note.  The  defendants 
pleaded  payment.  The  case  was  submitted  to  the  court,  instead  of  a  jury, 
upon  evidence  which  showed  the  foregoing  state  of  facts,  about  which,  indeed, 
there  was  no  dispute.  The  court  declared  the  law  as  follows:  Proof  that  a 
joint  maker  of  a  note  giving  his  check  on  a  bank  in  payment,  where  he  had  no 
funds,  and  a  surrender  of  the  note  for  such  check,  will  not  sustain  a  plea  of 
payment.  And  it  gave  judgment  against  all  the  defendants  for  the  balance 
due  on  the  note. 

The  taking  of  a  note,  bill,  or  check  of  a  debtor,  or  of  one  of  several  joint 
debtors,  or  of  a  stranger,  for  an  antecedent  indebtedness,  is  no  payment  un- 

*The  acceptance  of  a  check  for  an  existing  debt,  and  the  surrender  of  the  evidence  of 
«ach  indebtedness,  operate  only  as  a  conditional  payment  of  the  debt.  Canonsburg 
Iron  Go.  v.  Union  Nat  Bank,  (Pa.)  6  Atl.  Rep.  574.  So  does  the  acceptance  of  a  bill, 
note,  or  other  negotiable  instrument.  Riverside  Iron-works  v.  Hall,  (Mich.)  31  N.  W. 
Rep.  152.  and  note. 
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less  it  is  agreed  to  be  taken  as  such.  It  is  only  conditional  payment,  dependr 
ent  on  the  payment  of  the  paper.  If  that  is  dishonored,  the  original  debt  re- 
vives. Story,  Prom.  Notes,  §  104;  2  Daniel,  Neg.  Inst.  §  1260  et  seq.;  2  Rand. 
Com.  Paper,  S  750;  2  Amer.  Lead.  Gas.  263  et  seq.;  notes  to  the  case  of  Tobej/ 
V.  Barber,  such  has  been  the  settled  law  of  England  ever  since  the  time  of 
Lord  Holt,  {Clark  v.  Mundal,  1  Salk.  124,)  and  such  is  the  law  of  all  the 
American  states  except  Massachusetts,  Maine,  Vermont,  Indiana,  and  Lou- 
isiana. The  more  recent  decisions  of  this  court  are  in  perfect  harmony  with 
this  rule.  Brugman  v.  McGuire,  32  Ark.  733;  Akin  v.  Peters,  46  Ark. 813; 
Malpas  v.  Lotvenstir^,  46  Ark.  552. 

Counsel  for  appellants  contend  that  checks  stand  on  a  different  footing,  in 
this  respect,  from  notes  and  bills  of  exchange.  It  is  true  that  a  check  is 
drawn  on  a  bank  or  banker,  and  that  it  is  payable  on  demand,  without  days 
of  grace,  but  it  is  no  payment  unless  duly  honored, — only  a  means  of  getting 
paid.  Nor  do  the  adjudged  cases  recognize  any  such  distinction.  OlcoWy. 
Rathbone,  5  Wend.  490;  Turner  v.  Bank  of  Fox  Lake,  42*  N.  Y.425,  4  Abb. 
App.  Dec.  434;  Heartt  v.  Rhodes,  66  111.  351;  People  v.  Howelh  4  Johns.  296, 
per  Kent,  C.  J. ;  Mclntyre  v.  Kennedy,  29  Pa.  St.  448. 

The  law  on  this  subject  is  thus  stated  by  Mr.  Daniel,  in  his  work  on  Nego- 
tiable Instruments,  (3d  Ed.  §  1623:)  "Iii  respect  to  payment  by  checks,  a 
creditor  may,  if  he  pleases,  accept  a  check  in  absolute  discharge  of  the  debt; 
but,  where  a  check  is  received  by  the  creditor,  there  is  no  presumption  that 
he  takes  it  in  payment,  but,  on  the  contrary,  the  implication  is  that  it  is  only 
to  be  regarded  as  payment  ifcasTied,  And  so  strong  is  this  implication,  the 
check  being  presumptively  drawn  on  a  fund  deposited  to  meet  it,  that  more 
evidence  is  required  to  prove  that  a  check  given  to  take  up  a  note  is  received 
in  satisfaction  and  discharge  than  is  demanded  when  one  note  is  given  for 
another.  *' 

Accordingly  we  find  that  even  in  some  of  those  states  where  the  accept- 
ance of  a  bill  or  note  on  account  of  a  precedent  debt  is  presumed  to  be  in 
satisfaction  of  it,  the  same  presumption  does  not  arise  when  a  check  is  re- 
ceived. Small  V.  Franklin  Min.  Co.j  99  Mass.  277;  Ocean  Tow-boat  Co.  v. 
T7ie  Ophelia,  11  La.  Ann.  28.  Nor  is  any  agreement  that  the  checks  shall 
be  satisfaction  implied  from  the  surrender  and  cancellation  of  the  note.  The 
surrender,  under  such  circumstances,  was  conditioned  upon  the  payment  of 
the  new  security.  It  is  like  the  case  of  a  creditor  giving  up  the  former  evi- 
dence of  his  debt,  and  executing  a  receipt.  MuUdon  v.  Whitlock,  1  Cow.  290; 
Baioia  v.  Allen,  8  N.  Y.  168;  (Hcott  v.  Rathbone,  supra;  Turner  v.  Bank  of 
Fox  Lake,  supra;  J  agger  Iron  Co.  v.  Walker,  76  N.  Y.  521;  Doebling  v. 
Loos,  45  Mo.  150;  Heartt  v.  Rhodes,  supra. 

It  is  further  insisted  that  the  defendants  had  provided  a  fund  to  meet  their 
note  at  maturity,  and  that  this  imposed  upon  Conley  the  duty  of  protecting 
the  interests  of  Henry  and  Woods  in  his  dealings  with  McReynolds.  There 
is  no  proof  that  Conley  had  any  notice  of  this  arrangement.  But  if  he  had 
known  all  the  circumstances.  It  would  not  have  altered  the  legal  aspects  of 
the  case.  The  relations  between  a  bank  and  a  general  depositor  is  that  of 
debtor  and  creditor.  Consequently,  when  the  money  which  had  been  raised 
to  pay  Conley^s  note  was  put  into  McReynolds'  Bank  as  an  ordinary  deposit, 
it  then  belonged  to  the  bank,  and  the  bank  became  debtor  to  the  depositors. 
Himstedt  v.  German  Bank,  48  Ark.  537. 

The  delay  in  presentment  of  the  checks  is  not  important,  because  the  bank 
on  which  they  were  drawn  remained  solvent  all  the  time.  McReynolds  suf- 
fered no  actual  damage  thereby.  And  the  only  effect  upon  the  other  two  de- 
fendants of  giving  the  checks  was  to  suspend  Conley's  right  of  action  against 
them  until  the  checks  were  dishonored  by  non-payment.  2  Daniel,  Neg.  Inst. 
1272,  1587. 

Judgment  afiirmed.  ^  j 
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WiLKEBsoN  t>.  GoBDEN,  Adm'r. 
(Suprmna  Court  of  Arkansas,    February  12,  1887.) 

1.  EXBCDTOBS  AWD  ADMIITISTRATOBS— ArFIDATIT  OF  CLAIM— WhEK  TO  Bl  MADS. 

The  affidavit  required  for  authenticating  a  claim  against  the  estate  of  a  deceased 
person  cannot  be  made  during  the  life-time  of  the  decedent. 

2.  Same— Necebsitt  op. 

Without  such  affidavit  one  is  not  entitled  to  participate  in  the  assets. 

Appeal  from  circuit  court,  Arkansas  county. 

Gibson  <&  Holt,  for  appellant.  W.  ff.  Halliburton  and  J,  If.  Pinnell,  for 
appellee. 

CocKRii<L»  0.  J.  The  requirement  of  the  statute  for  authenticating  claims 
against  the  estates  of  deceased  persons  is  not  fulfilled  by  an  affidavit,  made  at 
some  period  in  the  life-time  of  the  decedent,  to  the  effect  that  he  was  then  justly 
indebted  to  the  affiant  in  a  sum  stated,  and  that  nothing  had  been  paid  or  de- 
livered tov^ards  the  satisfaction  of  the  demand.  Such  an  affidavit  might  be  true 
when  made,  but  not  true  if  applied  to  the  facts  existing  at  the  date  of  the  debt- 
or's death.  The  affidavit  required  is  the  foundation  for  legal  proceedings  against 
the  estate  in  the  probate  court,  and  the  claimant  is  not  entitled  to  participate 
in  the  assets  without  it.  Beirne  v.  Imboden,  14  Ark.  237;  Walker  v.  Byers, 
Id.  246 ;  Alter  v.  KingwoTthy,  80  Ark.  756.  But  there  is  no  estate  to  proceed 
against,  nor  anything  over  which  the  probate  court  can  assume  jurisdiction, 
until  the  death  of  the  debtor,  and  prior  to  that  time  no  steps  can  be  legally 
taken  in  the  matter.    Affirmed. 


Baltimore  &  Ohio  Tel.  Go.  v,  Lotejot. 
{Supremis  Court  nf  Arkansas,    February  12,  1B87.) 

JOSnCIEB  OF  TH>  PXAOX—JUBISDlOnON— AonON  TO  RbCOVBB  STATtrrOBT  PxNAunr. 

Under  Const.  Ark.  1874,  art.  7,  J  40,  which  restricts  the  civil  jurisdiction  of  Justices 
to  actions  arising  on  contract,  actions  of  replevin,  and  actions  for  injuries  to  personal 
property,  a  justice  has  no  jurisdiction  over  an  action  for  the  recovery  of  a  statutory 
penalty. 

Appeal  from  circuit  court,  Craighead  county. 

J,  C.  HatDthomet  for  appellant.    E.  F.  Brown,  for  appellee. 

Smith,  J.  Lovejoy  recovered  judgment  against  the  telegraph  company  for 
the  penalty  of  1(100  given  by  section  6419  of  Mansfield's  Digest  for  non- 
delivery of  the  message.  It  is  now  objected  that  the  justice  of  the  peace  be- 
fore whom  the  action  was  begun,  had  no  jurisdiction  of  the  subject-matter. 
The  civil  jurisdiction  of  justices  is  confined  to  three  classes  of  cases:  Actions 
arising  on  contract,  actions  of  replevin,  and  actions  for  injuries  to  personal 
property.  Const.  1874,  art.  7,  §  40.  Unless,  therefore,  this  is  an  action  ex 
contractu,  the  objection  must  be  sustained.  Now,  a  relation  of  contract  does 
exist  between  the  sender  of  a  message  and  the  telegraph  company.  But  the 
action  to  recover  the  statutory  penalty  does  not  arise  on  the  contract  to  trans- 
mit, but  on  the  statute  which  imposes  the  penalty  for  the  neglect  of  the  duty 
which  the  company  owes  to  the  public.  This  point  was  determined  in  Bag- 
ley  y.  JSTioppaoh,  43  Ark.  875,  which  was  an  action  against  an  officer  to  en- 
force a  forfeiture  for  exacting  excessive  fees. 

We  are  aware  that  in  Katsenstein  v.  Railroad  Co,,  84  N.  C.  688,  the  su- 
preme court  of  North  Carolina  reached  an  opposite  conclusion.  In  that  state 
tlie  jurisdiction  of  justices  of  the  peace  in  civil  cases  is  limited  to  actions  upon 
contracts;  but  it  was  held  that  an  action  to  recover  a  penalty  under  a  statute 
was  an  action  upon  a  contract.  The  court  seems  to  have  been  led  to  this  con- 
clusion by  the  consideration  that,  under  the  old  system  of  pleadings,  debt  was 
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the  appropriate  form  of  action  to  recover  a  penalty,  and  that  debt  was  classi- 
fied as  an  action  ex  contractu.  But  debt  was  not  necessarily  founded  upon 
contract.  It  lay  wherever  the  sum  demanded  was  certain*  without  regard  to 
the  manner  in  which  the  obligation  was  incurred  or  is  evidenced ;  as,  for  in- 
stance, on  the  judgment  of  a  court  of  record.  Hence  debt  for  a  statutory 
penalty,  while  it  was  in  form  ex  contractu^  was  in  reality  founded  upon  a 
tort.     Chaffee  v.  U.  S.,  18  Wall.  538;  Stockioell  v.  U,  8.,  13  Wall.  542. 

In  Little  Rock  &  Ft.  8.  Tel.  Co.  v.  Davis,  41  Ark.  79.  a  judgment  similar 
to  the  one  we  are  now  considering  was  affirmed:  but  the  question  of  juris- 
diction was  not  raised,  and  escaped  the  attention  of  the  court. 

The  judgment  is  vacated,  and  the  cause  dismissed. 


Da  VIES,  Collector,  v.  Gaines. 
(Supreme  C&urt  of  ArkanwM.    February  12, 1S87.) 

1.  WATBIM  and  WATBRrCoUBSBfl  —  TAXATION   FOB  LbYBES— Aci  OF  GeNSBAL  AflBBMBLT 

OF  ABKAN8A8  OF  March  20,  1883,  i^  14,  16. 

Sections  14  and  16  of  the  act  of  the  general  assembly  of  Arkansas  of  March  20, 
1883,  entitled  "An  act  to  provide  for  building  and  repairing  levees  in  Chicot  county," 
Arkansas,  are  unconstitutional  and  void;  section  14  in  so  far  as  it  exempts  four 
townships  which  belong  to  the  class  upon  which  the  tax  is  imposed  lirom  tax  levy 
for  the  first  year,  and  section  16  in  so  far  as  it  provides  for  the  reimbursement  to 
citizens  of  moneys  theretofore  contributed  by  them  for  levee  purposes,  by  allowing 
them  a  credit  upon  their  future  taxes  for  sums  so  contributed. 

2.  CoNSTiTOTioNAL  Law— CoNST.  Abk.  1874,  Art.  5,  J  23. 

An  issue  on  the  constitutionality  of  an  act  of  the  ALrkansas  legislature  cannot  be 
raised  in  the  courts  on  the  ground  that,  in  passing  the  act.  Const.  Ark.  1874,  art.  5, 
^  23.  requiring  evidence  of  publication  of  notice  of  the  intention  to  introduce  the 
bill  to  be  exhibited  in  the  general  assembly  before  it  becomes  a  law,  has  been  dis- 
regarded. 
S.  Sam  B— Taxation  fob  Leyeb  Pubposxb. 

The  Arkansas  legislature  can  constitutionally  appoint  a  special  agency  outside  of 
the  county  authorities  to  assess  taxes  for  the  purpose  of  building  and  repairing 
levees. 

Appeal  from  chancery  court,  Chicot  county. 
Bill  for  injunction.    Injunction  granted.    Defendant  appeals. 
/.  Q.  B.  8imm8  and  D.  H,  Reynolds,  for  appellant.     W.  B.  8treet,  for  ap- 
pellee. 

Smith,  J.  The  complaint  of  George  T.  Gaines  states,  in  substance,  that  he 
owned  certain  lands  in  Chicot  county,  valued,  for  taxation  in  1882,  at  $10,578, 
on  which  had  for  that  year  been  levied  state  and  county  taxes  amounting  to 
$312.55,  which  were  paid  by  him;  that,  after  these  taxes  had  been  levied  and 
extended  on  the  tax-books,  the  clerk,  under  the  act  of  the  general  assembly 
of  the  state  of  Arkansas,  entitled  "An  act  to  provide  for  building  and  repair- 
ing levees  in  Chicot  county,"  approved  March  20,  1883,  added  a  tax  of  1  per 
cent,  on  said  lands,  and  extended  same  on  the  tax-books,  and  defendant, 
Davies,  as  collector,  was  trying  to  enforce  the  collection  thereof,  and  had  ad- 
vertised the  lands  for  sale  on  June  11, 1883,  for  such  illegal  tax.  And  denies 
that  t!ie  clerk  had  authority  to  extend  such  tax  on  tax-books  of  1882  under 
the  act,  and  that,  if  he  had,  he  denies  that  his  lands  were  subject  to  such  tax, 
because  he  says  they  were  not  benefited  by  the  levees  to  pay  for  which  said 
tax  was  levied;  and  denies  that  any  lands  were  subject  to  levee  tax  in  1860 
except  those  benefited  by  levees.  And  yet  the  act  of  March  20, 1883,  author- 
izes a  levee  tax,  and  exempts  townships  18  and  19  S.,  ranges  1  and  2  W.,  be- 
cause no  levee  work  was  done  in  front  of  them,  and  they  aad  received  no 
benefit  from  the  work  done,  and  charges  that  these  townships  were  as  much 
or  more  benefited  than  his  lands,  and  he  is  taxed  and  they  are  exempted;  thus 
making  the  ta.\  unequal  and  illegal,  because  the  constitution  provides  that  all 


Digiti 


ized  by  Google 


Ark.]  DAVIES  V,  GAINES.  185 

taxation  shall  be  equal,  and  the  last  proviso  of  section  14  of  said  act  levied  a 
levee  tax  for  1882  on  all  the  lands  in  said  county  subject  to  levee  tax  in  1860, 
and  the  lands  in  these  townships  were  subject  to  such  tax  in  1860.  And 
•charges  that  the  whole  of  s^d  act  of  March  20, 1883,  Is  unconstitutional  and 
void,  because  *'(1)  a  large  amount  of  the  lands  on  which  said  tax  is  imposed 
is  not  alluvial,  and  the  owners  thereof  are  denied  a  voice  in  the  election  of 
levee  inspectors,  and  in  imposing  such  tax;  (2)  it  creates  offices  and  appoints 
officers  not  authorized  by  the  constitution,  and  in  which  the  people  have  had 
no  voic^;  (3)  it  imposes  a  tax  without  constitutional  authority,  and  without 
the  will  of  the  people:  (4)  imposing  the  tax  for  1882  was  special  legislation, 
and  no  notice  of  the  intended  application  for  the  same  was  given ;  (5)  the  act 
seeks  to  exempt  one  part  of  the  community  from  taxation,  and  imposes  a  tax 
upon  another  part  of  the  same  community  equally  meritorious;  (6)  said  act  is 
inconsistent  and  irreconcilable."  And  that,  as  said  tax  was  levied  by  the 
legislature,  he  had  no  chance  of  appeal,  and  is  without  remedy  at  law  and  so 
seeks  chancery;  that  all  the  levee  tax-payers  of  Chicot  county  liave  a  common 
interest  with  him,  and  he  sues  for  himself  and  for  such  of  tliem  as  wish  to 
avail  themselves  of  the  suit.  And  prays  for  restraining  order  to  enjoin  the 
attempt  to  collect  said  tax,  and  to  enjoin  the  sale  for  said  tax. 

A  preliminary  injunction  was  granted  upon  bond  filed,  and  the  same  was 
served  upon  the  collector.  An  amendment  of  the  complaint  was  afterwards 
filed,  stating  that  defendant  had,  after  the  order  of  injunction  was  served  on 
him,  advertised  and  sold  the  lands  of  plaintiff  and  others  for  said  tax,  and  in 
contempt  of  the  court,  and  referring  to  the  records  of  the  county  court,  and 
prayed  to  have  the  sale  annulled  and  set  aside. 

To  this  complaint  a  general  demurrer  was  interposed.  The  court  overruled 
the  demurrer,  and,  defendant  electing  to  stand  on  his  demurrer,  the  court  de- 
creed that  the  said  levee  tax  for  1882  be  perpetually  enjoined,  and  that  the 
sale  of  lands  made  by  defendant  on  June  11,  1883,  be  set  aside  and  held  for 
naught,  and  that  plaintiff  recover  of  defendant  all  his  costs,  to  which  ruling 
the  defendant  excepted,  and  appealed  to  this  court. 

Our  constitution  recognizes  the  right  of  the  citizen  to  institute  suit,  in  be- 
half of  himself  and  all  others  Interested,  for  protection  against  the  enforce- 
ment of  any  and  all  illegal  exactions.    Article  16,  §  13. 

The  act  of  March  20,  1883,  provides  for  laying  off  the  territory  of  Chicot 
<»unty  into  levee  districts,  and  appoints  levee  inspectors,  who  are  to  serve 
until  the  next  general  election,  at  which  time,  and  at  each  subsequent  elec- 
tion, they  are  to  be  elected,  one  for  each  district.  The  most  material  portions 
of  the  act,  so  far  as  concerns  the  present  litigation,  are  the  following: 

"Sec.  14.  There  shall  be  levied  and  collected  in  said  county  annually ,  on  all 
alluvial  lands  therein  that  now  are  or  would  be  benefited  by  levees,  and  which 
now  are  or  shall  become  taxable  for  state  revenue,  a  levee  tax  not  exceeding 
two  per  centum  on  the  assessed  value  thereof:  provided;  that  there  is  hereby 
levied  on  all  such  lands  in  said  county,  except  the  lands  in  townships  18  south, 
one  west,  eighteen  south,  two  west,  nineteen  south,  one  west,  and  nineteen 
south,  two  west,  for  the  year  1882,  a  tax  oi?  one  per  centum  on  the  assessed 
value  thereof,  for  state  and  county  purposes,  which  levy  or  tax  shall  be  by  the 
clerk  of  said  county  extended  without  delay  upon  the  tax-books  of  said  county, 
and  collected  by  the  collector  thereof  along  with  the  state  and  county  taxes  for 
the  year  1882;  provided,  further,  that  for  the  year  1882,  and  until  otherwise 
directed  by  the  board  of  inspectors,  levee  taxes  shall  be  levied  upon  and  col- 
lected from  all  the  lands  which  are  now  in  said  county  that  were  subject  to 
levee  tax  in  1860. 

"Sec.  15.  It  shall  be  the  duty  of  the  board  of  inspectors,  at  the  regular 
October  meeting,  to  fix  and  determine  the  rate  or  percentage  of  tax  necessary 
to  be  levied  for  the  year  then  current,  which  rate  or  percentage  shall  be  cer- 
tified to  the  county  court  of  said  county,  w^hich  shall  proceed  to  levy  the  rate 
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per  cent,  so  certified,  at  the  time  and  in  the  manner  other  taxes  are  levied*  and 
the  same  shall  be,  by  the  clerk  of  the  county,  extended  upon  the  tax-books  of 
the  county,  in  a  separate  column  to  be  provided  for  that  purpose.  Said  board 
shall  have  the  power,  and  it  is  hereby  made  its  duty,  at  its  meeting  in  Octo- 
ber, to  hear  and  determine  all  questions  as  to  whether  or  not  any  given  tract 
of  land  is  legally  taxable  for  levee  purposes  under  the  provisions  of  this  act, 
and  all  corrections  or  changes  made  in  the  list  of  lands  subject  to  such  tax 
shall  be  certified  to  the  county  court  at  the  time  the  rate  is  certified. 

"Sec.  16.  The  taxes,  when  levied,  shall  constitute  a  lien,  and  shall  be  col- 
lected, and  payment  thereof  enforced,  in  same  manner  as  taxes  for  stat^  and 
county  purposes:  provided,  that  said  taxes  shall  be  payable  only  in  lawful 
money  of  the  United  States:  provided,  further,  that  all  persons  who  are  liable 
for  payment  of  taxes  herein  provided,  who  have  since  the  first  of  October, 
1882,  contributed  money  for  levee  work  being  done  or  recently  completed  in 
said  county,  or  who  shall  contribute  money  for  such  purpose,  and  shall  hold 
the  receipt  of  the  committee  appointed  by  the  citizens  of  the  county  to  look 
after  its  levee  interests,  or  of  the  board  of  inspectors  hereby  created,  for  such 
voluntary  contributions,  shall  be  allowed  credit  on  their  levee  tax  for  such 
,  sums,  so  contributed  from  year  to  year,  until  the  whole  of  such  contribution 
shall  be  absorbed  by  taxes  levied  on  the  property  of  contributors. 

''Sec.  19.  If,  in  adjusting  and  correcting  the  list  of  lands  subject  to  levee 
tax,  it  shall  be  found  that  taxes  have  been  collected  from  lands  not  subject  to 
such  tax,  the  board  of  inspectors  shall  cause  such  tax  to  be  refunded." 

It  will  be  observed  that  the  act  imposes  a  tax  directly  .upon  the  alluvial 
lands  of  the  county  that  were  subject  to  overflow  for  the  preceding  year  of 
1882,  and  for  future  years  delegates  the  power  of  taxing,  and  of  determin- 
ing whether  any  given  tract  of  land  is  legally  taxable  for  levee  purposes,  to  a 
board  of  Inspectors.  It  is  with  this  direct  tax  laid  by  the  legislature  that  we 
have  more  immediately  to  deal,  although  the  general  features  of  the  act,  as 
affecting  its  constitutionality,  may  incidentally  come  under  discussion. 

We  pass  over  the  circumstance  that  a  tax  is  levied  for  a  past  year.  The 
time  for  paying  the  taxes  for  1882  did  not  expire  until  April  10,  1883;  and 
doubtless  the  legislature  might,  at  any  time  before  the  expiration  of  that 
period,  if  not  otherwise  prohibited,  levy  a  tax,  to  be  collected  along  with  other 
annual  taxes,  upon  the  basis  of  the  assessment  already  made.  But  the  direct 
levy  of  this  tax  by  the  legislature  is  perhaps  open  to  the  just  criticfsm  that  it 
deprives  the  tax-payer  of  his  right  and  opportunity  to  be  heard,  and  of  the 
privilegeof  showing  that  his  land  is  not  rightfully  included  within  the  taxing 
district.  We  do  not  regard  the  provision  in  the  nineteenth  section  for  refund- 
ing taxes  erroneously  collected  as  an  adequate  remedy  under  the  circumstances* 
For,  perchance,  the  owner  might  be  unable  to  pay.  In  that  event  his  land 
might  be  sold,  and  \hiB  title  beclouded,  when  he  was  in  no  actual  default. 
Here  the  plaintiff  only  alleged  that  his  lands  would  not  be  benefited  by  the 
proposed  levees.  Now,  of  course,  local  assessments  for  the  improvement  of 
property  can  be  justified  only  upon  the  idea  of  benefits.  But  a  very  large 
discretion  must  of  necessity  reside  in  the  legislature,  or  in  the  agents  it  selects, 
for  ascertaining  and  defining  the  boundaries  of  the  improvement  district. 
The  listing  of  the  plaintiff*s  lands  for  levee  taxation  raises  the  presumption 
that  they  are  such  as  would  be  benefited  by  the  construction  of  levees;  and 
to  rebut  this  presumption  he  should  have  alleged  either  that  they  were  not 
included  in  the  district  established  by  the  act,  or  that  they  did  not  belong  to 
the  class  of  alluvial  lands  subject  to  overflow. 

There  is,  however,  one  objection  to  this  legislative  levy  which  is,  in  our 
opinion,  fatal  to  its  validity.  It  exempts  for  the  year  1882  four  townships  of 
land,  not  because  they  do  not  belong  to  the  class  upon  which  the  burden  is 
imposed,  for  they  are  to  be  subjected  to  the  tax  after  that  year,  but  because, 
according  to  the  allegations  of  the  complaint,  which  the  demurrer  confesses. 
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no  leyy  work  had  been  done  on  their  river  front  prior  to  the  passage  of  the 
act.  Such  a  provision  violates  the  constitutional  requirements  of  equality  and 
uniformity, — requirements  which  have  the  same  application  to  special  assess^ 
ments  for  the  improvement  of  property  that  they  have  to  other  kinds  of  taxa- 
tion. To  omit  a  part  of  the  lands  benefited  is  to  increase  the  burden  of  the 
others,  and  thus  to  defeat  the  rule  of  apportionment.  FletcTier  v.  Oliver,  25 
Ark.  289;  Peay  y. Little  Rock,  32  Ark.  31;  Monticello  v.  Banks,  48  Ark.  — , 
2  S.  W.  Bep.  852;  Welty,  Assessm.  §  340.  and  cases  cited;  Ck>oley,  Tax'n,  (2d 
£d^  644.  and  cases  cited  in  note  2.  As  Redfield,  J.,  says  in  AUen  v.  Drew, 
44  vt.  186:  "A  tax  for  a  local  benefit  should  be  distributed  among  and  im- 
posed upon  all  equally  standing  in  like  relation." 

And  this  brings  us  to  the  consideration  of  the  last  proviso  of  the  sixteenth 
section  of  the  act,  which  provides  for  the  reimbursement  to  citizens  of  mon- 
eys theretofore  contributed  by  them  for  levee  purposes,  by  allowing  them  a 
credit  upon  their  future  taxes  for  sums  so  contributed.  This  is  in  the  nature 
of  an  exemption ;  and  a  tax  levied  to  compensate  them  for  past  liberality  is 
for  a  private  and  not  a  public  use.  It  creates  an  obligation  where  none  ex- 
isted before,  and  decrees  payment  by  sequestering  the  property  of  otliers. 
These  contributions  were  voluntary,  and  paid  for  the  advantage  of  the  con- 
tributors themselves,  and  the  legislature  possessed  no  power  to  compel  others 
to  contribute,  who  might  be  incidentally  benefited  by  such  outlays.  Tyson 
v.  School  Directors,  51  Pa.  St.  9;  Perkins  v.  Mi^/brd,  59  Me.  315. 

These  principles  lead  to  an  affirmance  of  the  decree.  But  it  does  not  follow 
that  the  entire  act  is  inoperative.  The  objectionable  features  may  be  elimi- 
nated by  rejecting  the  provisos  in  sections  14  and  16,  and  the  remainder  of 
the  act  stand  as  a  feasible  scheme  for  the  protection  of  the  lowlands  of  Chicot 
county  from  disastrous  inundations  of  the  Mississippi  river.  Apart  from  the 
objections  already  pointed  out,  we  are  not  aware  of  any  constitutional  pro- 
vision which  the  act  violates,  although  we  have  not  given  it  a  very  careful 
scrutiny,  inasmuch  as  those  defects  were  decisive  of  the  present  case.  It  is, 
indeed,  rather  a  flagrant  example  of  special  legislation;  and  the  constitution 
aims  to  discourage  special  legislation.  Thus  it  provides  that  '*in  all  cases 
where  a  general  law  can  be  made  applicable,  no  special  law  shall  be  enacted.*' 
Now,  this  act  is  local  in  its  operation ;  and  that  a  general  law  could  be  framed 
to  apply  to  all  portions  of  the  state  in  the  like  situation  may  be  considered  as 
demonstrated  by  the  fact  that  there  was  such  a  law  on  the  statute  books  at 
the  date  of  its  passage.  See  Mansf.  Dig.  c.  95,  entitled  ''Levee  and  Cut-offs." 
Nevertheless,  the  constitution  does  leave  with  the  legislature  a  very  large 
discretion  in  determining  when  a  general  law  can  be  made  applicable;  and, 
according  to  the  adjudged  cases,  the  legislature  is  the  sole  judge  whether  pro- 
vision by  a  general  law  is  possible,  except  in  the  enumerated  cases  of  changing 
the  venue  in  criminal  cases,  changing  the  name  of  persons,  adopting  and  legit- 
imating children,  granting  divorces,  and  vacating  roads,  streets,  or  alleys. 
The  provision  is  merely  cautionary  to  the  legislature.  Boyd  v.  Bryant,  35 
Ark.  73,  and  cases  there  collected;  Little  Rock  v.  Parish,  36  Ark.  172;  Cooley. 
Const.  Lim.  ♦129.  and  cases  in  note;  8tate  v.  County  Court  of  Boone  Co.,  50 
Mo.  317, 11  Amer.  Rep.  415.  "The  moment  a  court  ventures  to  substitute  its 
own  judgment  for  that  of  the  legislature,  in  any  case  where  the  constitution 
has  vested  the  legislature  with  power  over  the  subject,  that  moment  it  enters 
upon  a  field  where  it  is  impossible  to  set  limits  to  its  authority,  and  where  its 
discretion  alone  will  measure  the  extent  of  its  interference."  Cooley,  Const. 
Lim.  ♦leS. 

The  same  remarks  apply  to  the  passage  of  the  bill  without  the  previous  pub- 
lication of  notice  of  the  intention  to  introduce  it.    Section  26  of  article  5  of 
the  constitution  of  1874  requires  evidence  of  such  publication  tp  be  exhibited 
in  the  general  assembly  before  the  bill  becomes  a  law;  but  if  the  general  as- 
sembly  choose  to  disregard  this  requirement,  and  to  enact  a  local  or  special  law 
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without  notice,  no  issue  upon  the  subject  of  notice  can  be  raised  in  tbe  courts. 
It  is  also  said  that  the  general  assembly  could  not  delegate  its  taxing  power 
to  a  board  of  officers  unknown  to  the  constitutioii;  the  board  not  being  one 
of  the  state's  subordinate  political  or  municipal  corporations.  The  objectioa 
really  amounts  to  this:  that  the  county  court  should  have  been  the  instru- 
mentality employed  in  the  levy  of  the  tax.  The  inspectors  determine  the  rate 
of  taxation,  as  well  as  what  lands  are  subject  to  the  tax;  and  the  county  court 
merely  registers  their  determinations,  as  in  the  case  of  taxes  levied  by  school- 
districts.  Now,  a  levee  district  is  not  a  political  subdivision  of  the  state; 
neither  is  it  a  corporation,  as  a  school-district  is.  But  local  impositions  upon 
property  in  the  Immediate  vicinity  of  an  improvement,  laid  with  reference  to 
the  special  benefit  which  the  property  derives  from  the  expenditure,  differ 
from  impositions  for  purposes  of  general  revenue,  and  stand  upon  peculiar 
grounds.  Palmer  v.  (Humph,  29  Ind.  329;  Hale  v.  Kenosha,  29  Wis.  599. 
This  distinction  was  pointed  out  in  McGehee  v.  Mathis,  21  Ark.  40,  where 
the  Chicot  county  levee  act  of  January  7,  1857,  was  under  consideration.  It 
was  decided  in  that  case  that  levees  were  not  an  'Mntemal  improvement  and 
local  concern,''  and  the  taxes  levied  to  build  and  repair  them  were  not  county 
taxes  within  the  meaning  of  that  clause  of  the  constitution  which  vest&i  ex- 
clusive original  jurisdiction  over  such  matters  in  the  county  court.  The  leg- 
islature might  have  devolved  the  duty  of  fixing  the  percentage  of  taxes,  and 
the  area  ol  territory  that  would  be  benefited  by  levees,  upon  the  county  court. 
But  w«  perceive  no  constitutional  objection  to  the  creation  of  a  district  agency 
for  accomplishing  the  purposes  of  the  statute.  In  Little  Rock  v.  Board  Imp., 
42  Ark.  152.  we  had  occasion  to  pass  upon  the  constitutionality  of  an  act  pro- 
viding for  sewerage  and  other  local  improvements  in  cities  of  the  first  class, 
in  which  the  legislature  hw\  passed  over  the  city  council,  and  vested  the  sub- 
stantial power  of  taxation  in  a  board  of  improvements;  and  it  was  decided 
that  for  such  purposes  this  might  be  done. 


Marshall  v.  Cowles. 

{Supreme  Court  of  Arkansat.    February  12,  1887.) 

CONTBAOT— To   PrK-EMPT  AND  CONVEY  QoVERNMEST  LaKDS,  VoID. 

An  action  will  not  lie  for  specific  perfornmnce  of  a  contract  by  which  one  party 
agrees  to  furnish  half  the  government  price  of  land,  and  of  improving  the  same,  in 
consideration  of  the  other  party  pre-empting  and  conveying  half  the  land  to  him 
after  title  acquired. 

Appeal  from  circuit  court,  Carroll  county.    In  chancery. 
Bill  for  specific  performance  of  contract.    Judgment  for  Hiram  Cowles, 
plaintiff.    Defendant  appeals. 

W,  (?.  Whipple,  tor  appellant.     Caruth  cfr  Erb,  for  appellee. 

Battle,  J.  Hiram  Cowles  alleged  in  his  complaint  that  in  November, 
1881.  the  defendant,  Henry  Marshall,  being  in  possession  of  the  land  in  ques- 
tion, which  was  then  wild  and  unimproved,  and  belonged  to  the  United 
States,  desired  to  purchase  it.  but  was  unable  to  do  so,  and  that  he  proposed 
to  plaintiff.  Hiram  Cowles,  if  he  would  contribute  one-half  of  the  nurclmse 
money,  and  assist  in  improving  it,  and  pay  one-half  of  the  costs  of  the  im- 
provements, he  would  enter  it,  and  plaintiff  should  have  one-half  interest  in 
the  land,  and  joint  possession  with  him,  and  that,  when  he  obtained  title 
from  the  United  Stales,  he  would  convey  one-half  interest  to  him;  that  plain- 
tiff accepted  this  proposition,  and  took  possession  of  the  land,  and  occupied  it 
jointly  with  defendant;  advanced  one-half  the  purchase  money,  and  assisted 
in  improving  the  land;  and  that  the  money  he  advanced  to  pay  for  the  land, 
and  for  the  improvement  thereof,  and  the  labor  performed  by  him  in  improv- 
ing it,  were  reasonably  worth  the  sum  of  $(500;  that  defendant  afterwards  ob- 
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tained  title  to  the  land,  and  refused  to  convey  to  him  one-half  thereof,  as  he 
had  agreed  to  do.  He  asked  that  defendant  be  compelled  to  perform  this  con- 
tract. The  defendant  answered,  and  denied^  that  he  had  made  any  such  con- 
tract, or  agreed  to  convey  to  plaintiff  any  interest  in  the  land  on  any  condi- 
tions whatever,  and  averred  that  they  did  agree  to  clear  and  cultivate  it,  and 
bear  the  expenses  of  doing  so  equally,  and  share  equally  the  profits  of  the  cul- 
tivation; and  that,  under  this  contract  and  no  other,  plaintiff  occupied  the 
land  jointly  with  him,  and  expended  money  and  performed  labor  in  improv- 
ing and  cultivating  it;  that  defendant  expended  larger  sums  of  money,  and 
performed  more  labor  in  improving  and  cultivating  the  land,  than  plaintiff 
did,  and  that  on  a  fair  settlement  plaintiff  would  be  largely  in  his  debt.  He 
pleaded  no  counter-claim  or  setoff,  and  asked  for  no  relief. 

On  the  hearing  the.  court  below  found  that  plaintiff  was  not  entitled  to  a 
specific  performance,  but  that  there  had  been  a  partnership  between  plaintiff 
and  d^endant,  and  appointed  a  master,  and  directed  him  to  state  an  account 
between  them,  which  he  did,  and  reported  the  same  to  the  court.  After  ex- 
amining the  report,  the  court  found  that  defendant  was  indebted  to  plaintiff 
in  the  sum  of  4MO0  for  money  expended  in  the  purchase  of  the  land,  and  for 
labor  performed  in  improving  it,  and  in  the  further  sum  of  630  on  other  ac- 
counts, and  rendered  judgment  against  him  for  these  sums,  and  decreed  that 
plaintiff  have  a  lien  on  the  land  for  the  0400,  and  that,  in  the  event  defend- 
ant did  not  pay  tche  same  in  20  days,  directed  that  a  writ  of  venditioni  exponas 
be  issued,  directing  the  land  to  be  sold  to  pay  it;  and  the  defendant  appealed 
to  this  court. 

The  evidence  in  the  case  is  conflicting.  Each  party  introduces  evidence 
tending  to  support  the  statement  made  in  his  pleadings.  But  there  is  no 
question  about  the  land  belonging  to  the  United  States  before  the  defendant 
ifntered  it.  This  is  admitted  by  both  parties.  According  to  the  evidence 
supporting  plaintiff's  statement,  defendant  made  the  contract  set  forth  in 
plaintiff's  complaint,  and  in  the  contract  agreed  with  plaintiff  to  pre-empt  the 
land,  and  some  time  thereafter  did  so.  If  this  be  true,  the  contract,  having 
been  made  prior  to  the  purchase  of  the  land  by  Marshall,  was  in  violation  of 
the  laws  al  the  United  States,  under  which  he  pre-empted ;  for  section  2262 
of  the  Revised  Statute  provides  that,  before  any  person  shall  be  allowed  to 
enter  land  under  the  act  under  which  defendant  purchased,  he  shall  make  oath 
"that  he  has  not  settled  upon  such  land  to  sell  the  same  on  speculation,  but 
in  good  faith  to  appropriate  it  to  his  own  exclusive  use;  and  that  he  has  not, 
directly  or  indirectly,  made  any  agreement  or  contract,  in  any  way  or  manner,, 
with  any  person  whatsoever,  by  which  the  title  which  he  might  acquire  from 
the  government  of  the  United  States  should  inure,  in  whole  or  in  part,  to  tho 
benefit  of  any  person  except  himself;  and,  if  any  person  swears  falsely  in  the 
premises,  he  shall  forfeit  the  money  which  he  may  have  paid  for  such  land, 
and  all  rights  and  title  to  the  same. " 

If  the  contract  relied  upon  by  plaintiff  was  valid,  the  title  to  the  land,  to- 
the  extent  of  one-half  thereof,  would  have  inured  to  plaintiff.  It  is  evident, 
therefore,  the  contract  set  up  by  plaintiff  is  contrary  to  the  spirit,  intent,  and 
policy  of  the  law,  and  is  illegal  and  void.  It  amounts  to  a  contract  in  which 
one  party  undertakes  to  bribe,  and  the  other  agrees  to  commit  perjury.  There 
is  no  remedy  in  law  or  equity  on  such  contracts.  IShomian  v.  Eakin,  47 
Ark.  351,  1  S.  W.  Rep.  55i);  Warren  v.  Van  Brunt,  19  Wall.  646;  iit.  Peter 
Co,  v.  Bunker,  5  Minn.  192,  (Gil.  153;)  Emiis  v.  Folsom,  5  Minn.  422,  (Gil. 
342;)  Bruggerman  v.  Hoerr,  7  Minn.  337,  (Gil.  264;)  McCue  v.  Smithy  9 
Minn.  252,  (Gil.  237.) 

No  question  arises  in  this  action  as  to  plaintiff's  right  to  repudiate  the  con- 
tract, and  sue  for  the  money  he  has  expended,  or  the  value  of  the  labor  he 
has  performed  under  it.  He  has  not  repudiated  the  contract,  but.  on  the  con- 
trary, has  sought  to  enforce  it,  and  still  relies  on  it  to  sustain  the  judgment 

Digitized  by  VjUUV  IC 


X90  SOUTHWESTERN   REPORTER,  [Ark. 

of  the  court  below.  According  to  the  evidence  and  the  master^s  report,  de- 
fendant expended  more  money  in  improving  and  cultivating  the  land  in  ques- 
tion, under  his  agreement  with  plaintiff,  than  plaintiff  did,  and  more  than 
the  value  of  the  labor  performed  and  money  expended  by  plaintiff  in  purchas- 
ing, improving,  and  cultivating  the  land  will  amount  to.  The  evidence  does 
not  show  that  there  were  any  profits  arising  from  the  cultivation  of  the  land. 
Under  no  view  of  the  evidence  that  can  be  taken  is  there  anything  due  to 
plaintiff.    He  is  entitled  to  no  relief  in  this  action. 

The  decree  of  the.  court  is  therefore  reversed,  and  a  decree  will  be  entered 
here  dismissing  the  complaint. 


Boss,  £x*r,  etc.,  v,  Hun.. 
{Supreme  OouH  qf  Arhansat.    February  19,  1887.) 

EXECUTOBS    AITD  ADMtNI8TBAT0B9— ACTIOIT   AaAIHffl —  iNSUFFIOIKlTr  ATTTRENTIOATION  OP 

Claim— NoHBuiT. 

Where  a  plaintiff  sues  an  executor  without  first  making  the  affidavit  authenticat- 
ing his  claim  prescribed  by  Kansf.  Dig.  Ark.  J  102,  he  will  be  nonsuited. 

Appeal  from  circuit  court,  Clark  county. 
Crawford  &  Crawford^  for  appellant. 

Ck>OERiLL,  0.  J.  The  appellee  sued  an  executor  without  first  making  the 
affidavit  authenticating  his  claim  against  the  estate,  as  required  by  the  stat- 
ute. The  executor  moved  to  dismiss  the  action  upon  this  ground.  No  affi- 
davit was  produced  except  the  ordinary  form  of  verification  to  the  complaint, 
but  neither  this,  nor  the  allegations  of  the  complaint,  conformed  with  any 
degree  of  substantiality  to  the  statute  for  authenticating  claims  against  es- 
tates. Mansf .  Dig.  §  102.  The  statute  is  peremptory  in  its  terms,  directing 
a  nonsuit  if  the  authentication  is  not  made,  (Id.  §  107,)  and  this  court  has 
universally  given  effect  to  it,  (Alter  v.  Kinstvorthpf  80  Ark.  756,  and  cases 
cited.)  The  appellee  has  not  undertaken  to  favor  us  with  any  reason  for  tak- 
ing his  case  out  of  the  rule,  and  we  have  failed  to  perceive  that  any  exists. 

The  judgment  will  be  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings. 

Kansas  City,  S.  A  M.  By.  Co.  v.  Kireset. 

(Supreme  Court  of  Arhamas.    February  19, 1887.) 

NsOLiaKNCK— EVIDBNCB. 

In  an  action  against  a  railroad  company  for  injury  to  a  mule  by  a  moving  train, 
the  fact  that  a  clump  of  bushes  was  growing  on  the  defendant's  right  of  way,  be- 
hind which  the  mule  was  standing  till  frightened  onto  the  track  by  the  approach 
of  the  engine,  is  not  material  to  tlie  question  of  negligence. 

Appeal  from  circuit  court,  Craighead  county. 
Newman  Erh  and  Caruth  dk  Brb,  for  appellant. 

GocERiLL,  C.  J.  This  action  was  brought  by  the  appellee  against  the  radl- 
road  to  recover  damages  for  an  injury  to  his  mule,  caused  by  one  of  the  ap- 
pellant's moving  trains.  The  plaintiff  relied  upon  the  statutory  presumption 
of  negligence,  and  the  company  undertook  to  overcome  the  presumption  by 
the  evidence  of  the  train  hands  to  the  effect  that  everything  that  eould  be 
done  to  prevent  the  accident  was  done.  There  was,  however,  evidence  tend- 
ing to  show  that  outside  of  the  ditch,  at  the  foot  of  the  embankment  where 
the  mule  was  killed,  there  was  a  clump  of  bushes  on  the  company's  right  of 
way,  behind  wliich  the  animal  was  standing  as  the  engine  approached,  and 
that  it  was  hid  tliereby  f rom  the  train-men's  view;  that,  as  the  train  ap- 
proached, the  mule  rushed  suddenly  out  of  the  bushes,  and  upon  the  track, 
where  i  t  was  unavoidably  struck  by  the  engine  and  killed.    Upon  this  branch  of 
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the  case  the  court  charged  the  jury  as  follows:  "The  railroad  company,  being 
assumed  to  be  the  owners  and  to  have  control  of  the  right  of  way,  would  be  held 
to  ordinary  care  and  diligence  in  keeping  the  right  of  way  in  such  condition 
that  its  officers  and  servants,  engineers  and  firemen,  could  have  a  free  and  un- 
obstructed view  of  the  right  of  way  from  the  locomotive.  Now,  if  you  find 
that  this  mule  was  killed  without  fault  on  the  part  of  the  company  Or  its  serv- 
ants, and  they  used  every  possible  means  to  avoid  the  calamity,  but  it  hap- 
pened in  spite  of  everything  that  could  be  done,  then  you  will  find  for  the 
defendant.  This  must  be  shown  by  a  preponderance  of  proof;  otherwise 
you  will  find  for  the  plaintiff.  And  it  is  the  duty  of  the  company  to  keep 
their  right  of  way  in  such  a  conditiy>n  that  its  employes  and  agents  could  have 
a  proper  view  of  it,  such  as  is  necessary  for  the  safe  operation  of  its  trains. 
In  this  case,  if  you  find  that  the  clump  of  bushes  was  outside  of  the  right  of 
way,  you  need  not  consider  that  any  further;  but,  if  it  is  inside  the  right  of 
way,  then  you  will  look  to  see  if  it  oontributed  to  the  accident,  and,  if  so, 
then  you  will  entertain  it;  but,  if  it  did  not  contribute,  then  you  will  not  en- 
tertain it.** 

The  jury  were  thus  left  at  liberty  to  find  that  it  was  negligence  which 
would  authorize  a  recovery  for  the  company  to  permit  bushes  to  grow  upon 
its  right  of  way,  and  they  returned  a  verdict  for  the  appellee.  It  may  be 
that  the  charge  announces  the  rule  that  should  govern  when  the  relation  of 
the  company  to  its  passengers,  or  the  owner  of  live-stock  to  which  it  has  as- 
sumed the  obligation  of  a  common  carrier,  is  considered,  or  when  its  duty  to 
one  who  is  crossing  its  track  upon  a  highway,  and  is  prevented  by  the  under- 
growth upon  the  right  of  way  from  seeing  an  approaching  train,  is  involved, 
as  was  the  case  of  Dimick  v.  Railroad  Co.,  80  111.  838.  But  the  question  is, 
what  was  its  duty  to  the  plaintiff  in  this  case?  The  first  requisite  to  estab- 
lish negligence  is  to  show  the  existence  of  a  duty  due  to  the  party  aggrieved, 
and  then  a  violation  or  neglect  to  perform  that  duty.  Cooley,  Torts,  859, 860. 
The  railroad's  obligation  as  a  carrier,  or  its  duty  to  a  person  rightfully  upon 
its  track,  is  not  coincident  with  the  negative  duty  not  to  injure  unneces- 
sarily stock  that  wanders  upon  its  right  of  way  and  track.  It  is  held  to  a 
rigid  observance  of  its  public  duties;  but  as  to  stock  straying  upon  its  right 
of  way  its  obligatiour  is  not  different  from  that  of  other  owners  or  occupants 
of  real  estate.  Pittsburgh,  Ft.  W.  cfe  O.  By,  v.  Bingham,  29  Ohio  St.  364.  The 
statute  has  placed  no  obligation  upon  the  railroad  in  that  respect,  and  the 
rights  and  liabilities  of  the  company  and  the  stock-owner  are  governed  by  the 
oommon  law.  The  company  is  not  required  to  fence  out  the  stock,  and  the 
stock-owner  enjoys  the  passive  license  of  free  pasturage  upon  its  open  prem- 
ises, as  upon  those  of  natural  persons,  without  being  held  to  accountability  as 
a  trespasser.  Little  Rock  &  Ft.  8,  Ry.  v.  Finley,  37  Ark.  662.  The  tech- 
nical wrong  that  the  land-owner  suffers  by  the  entry  of  another's  stock  is  re- 
garded as  too  slight  to  engage  the  attention  of  the  law,  and  is  damnum  absque 
ii\furia.  But  the  privilege  of  entry  and  free  pasturage  is  not  a  right  which 
•can  be  demanded  and  enforced;  it  is  only  an  immunity  from  suit  or  punish- 
ment; and  the  company  or  other  land-owner  is  under  no  obligation  to  expend 
money  or  labor  in  preparing  the  land  for  a  convenient  or  a  safe  enjoyment  of 
it.  niinois  Cent.  Ry.  v.  Carraher,  47  111.  333;  Hughes  v.  Hannibal  <fe  St. 
J.  Ry.,  66  Mo.  325;  PeoHa  &  R.  I.  Ry.  v.  McClenahan,  74  111.  435;  Pitts- 
burgh, Ft.  W.  A  C.  Ry.  V  Bingham,  supra.  One  who  suffers  his  stock  to  go 
at  large  takes  upon  himself  the  ordinary  risks  incident  to  it.  He  takes  the 
permissive  pasturage,  with  its  accompanying  perils.  Knight  v.  Abert,  6  Pa. 
St.  472.  To  him  the  land-owner  owes  no  duty  prior  to  the  entry  of  liis  stock 
upon  the  premises,  unless  it  be  to  refrain  from  unnecessarily  attracting  or 
•drawing  them  into  a  place  of  danger;  as  in  Jones  v.  Nichols,  46  Ark.  207, 
Wrafton  v.  Railway  Co.  65  Mo.  580;  Page  v.  JSTorth  Carolina  Ry.,  71  N.  C. 
222;)  and,  after  they  are  upon  the  premises,  he  owes  only  the  negative  duty 
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of  avoiding  any  injury  to  them  which  the  exercise  of  ordinary  care  at  that 
time  would  prevent. 

The  language  of  the  court  in  LitUe  Rock  &  Ft.  8.  Ry.  v.  Henson,  39  Ark. 
413,  419,  that  a  railroad  company  owes  no  duty  to  the  owner  of  stock  which 
has  strayed  upon  its  track  except  to  use  ordinary  or  reasonable  care  at  the 
time  to  avoid  injury  to  it;  and  in  the  case  of  Same  v.  Holland,  40  Ark.  336,. 
that  "ordinary  care  in  the  management  of  their  trains  is  the  measure  of  vigi- 
lance  which  the  law  exacts  of  railroads  in  their  relations  to  the  owners  of 
such  animals/' — is  strictly  applicable  to  this  case.  This  measure  of  vigilance 
does  not  require  a  lookout  over  the  entire  breadth  of  the  right  of  way,  and  an 
apprehension  of  danger  whenever  an  animal  is  discovered  upon  it.  Railroad 
Co,  V.  Reidmond,  11  Lea,  205,  211;  Edson  v.  Central  Ry.,  40  Iowa,  47; 
Peoria,  P.  &J,  Ry.  v.  Champ,  75  111.  577;  Railroad  Co.  v.  Holland,  supra. 
How,  then,  can  it  be  said  that  the  company  owes  him  the  duty  of  keeping  th& 
right  of  way  in  such  condition  as  to  afford  its  employes  a  view  of  it? 

The  charge  was  erroneous,  and  the  judgment  is  reversed,  and  the  cause 
will  be  remanded  for  a  new  trial. 


Waldrip,  Guardian,  v.  Tullt,  Next  Friend. 
{Supreme  CiHirt  of  Arkarwu,    Febniary  19,  1887.) 

QUARDTAV  AND  WaRD — ^AUTHORITY  OF  GUARDIAN  TO  M  A  KB*  REPAIRS — ACOOUNT. 

Where  money  yras  advanced  by  a  guardian  for  necessary  repairs  to  his  ward*» 
property,  without  the  authority  first  obtained  from  the  probate  court  to  make  such 
repairs,  held,  that  the  guardian  was  entitled  to  credit  in  his  account  for  the  money 
advanced  for  such  repairs,  it  appearing  that  the  repairs  were  necessary  and  proper. 

Gross-appeal  from  circuit  court,  Independence  county. 
J.  W.  Butler  and  Robert  NeUl,  for  appellant.     Coleman  <&  Taney,  for  ap- 
pellee. 

Smith,  J.  Waldrip  was  guardian  of  Adlen  G.  and  John  D.  Magness.  His 
wards  were  owners  of  a  cotton  plantation,  the  annual  rents  from  which  ranged 
from  $600  to  81,000.  There  was  a  gin-house,  at  which  the  cotton  raised  by  the 
tenants  and  the  planters  of  the  neighborhood  was  ginned  and  prepcired  for 
market.  At  the  date  of  Waldrip's  appointment,  the  machinery  of  the  gin 
had  become  worn  out  by  long  use.  He  advanced  about  $350  of  his  own 
money  in  the  purchase  of  a  new  gin-stand,  feeder,  condenser,  horse-power,, 
etc.,  and  was  thereby  enabled  to  let  the  use  of  the  gin  on  advantageous  terms. 
In  the  midst  of  the  ginning  season,  the  cotton-press,  which  was  an  old  one^ 
broke  down,  and  the  guardian  bought  a  new  one,  at  a  cost  of  $213.60.  A 
few  months  later,  the  gin-house  and  its  machinery  were  destroyed  by  an  ac- 
cidental fire.  In  his  account  current  the  guardian  asked  credit  for  the  sums 
so  expended.  The  mother  of  the  infants  filed  exceptions,  alleging  that  these 
expenses  were  incurred  of  the  guardian's  own  motion,  and  witliout  authority 
of  law,  and  that  it  was  not  to  the  interest  of  the  wards  to  make  the  improve- 
ments. The  probate  court  overruled  the  exceptions;  but,  on  appeal,  the  cir- 
cuit court  disallowed  the  credits,  except  the  item  for  the  press.  Gounsel  on 
both  sides  concede  that  the  expenditure  for  the  press  stands  upon  the  same 
footing  as  the  other  expenditures;  and  for  ourselves  we  can  see  no  differ- 
ence. A  cotton-press  is  a  machine  for  bailing  the  cotton  after  the  seeds  have 
been  separated  from  the  fiber  by  the  action  of  the  gin,  and  there  could  be 
no  use  for  the  press  until  this  process  had  been  performed. 

A  guardian  is  the  authorized  agent,  appointed  by  law,  to  fake  care  of  the 
ward's  estate,  and  manage  his  affaii*s.  If  the  estate  consists  of  lands,  it  is  his 
especial  duty  to  collect  the  rents  and  profits,  and  to  this  end  keep  the  ward's 
premises  in  tenantable  order  and  repair.  He  cannot  build  or  make  expensive 
permanent  improvements  without  a  previous  order  from  the  probate  court. 
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It  is  not  questioned  that  the  guardian  acted  in  entire  good  faith,  believing  that 
what  he  did  would  be  beneficial  for  his  wards.  It  would  have  been  safer  and 
better  to  obtain  in  advance  the  sanction  of  the  probate  court;  but,  as  the  pro- 
posed improvements  were  in  the  nature  of  repairs,  and  as  the  outlay  did  not 
encroach  upon  the  capital  of  the  wards,  but  only  anticipated  their  income  for 
the  current  year,  his  action,  without  directions,  only  imposed  upon  him  tiie 
burden  of  showing  the  necessity  for  the  repairs.  If  it  is  clear  that  the  probate 
court,  upon  an  application  by  him  setting  forth  the  circumstances,  would  and 
should  have  granted  authority  to  i^eplace  the  worn-out  machinery,  then  he 
should  have  ci-edit  for  his  expenditures.  Waldrip  did  not  embark  his  wards 
in  a  speculation  or  a  new  enterprise.  Their  means  were  already  invested  in 
agilcultural  lands,  which  their  father  and  grandfather  before  them  had  de- 
voted to  the  production  of  cotton.  As  a  necessary  adjunct  to  the  prosecution 
of  their  planting  operations,  those  ancestors  had  built  and  equipped  a  cotton- 
gin  ;  and,  as  a  matter  of  profit,  they  had  ginned  also  the  ootton  of  their  neigh- 
bors. It  was  a  public  or  toll  gin,  situated  at  a  steam-boat  landing  on  White 
river,  which  was  considered  a  good  stand  for  such  a  purpose.  Waldrip  had 
to  determine  whether  he  would  let  the  capital  that  was  invested  in  the  gin  lie 
idle  and  eventually  perish,  or  expend  a  few  hundred  dollars  in  malting  needed 
repairs.  In  concluding  to  repair,  he  exercised  a  wise  discretion,  although  he 
should  have  laid  the  facts  before  the  probate  court,  and  have  sought  its  ad- 
vice. But  the  making  of  the  repairs  was  what  any  prudent  man  would  have 
done  with  his  own  property,  and  so  the  uncle  of  the  wards  and  the  adminis- 
trator of  their  father ^s  estate  testified.  It  would  have  turned  out  profitably 
for  the  wards  but  for  a  calamity  which  could  not  have  been  foreseen.  During 
the  few  months  the  gin  was  operated,  Waldrip  received  as  rent  for  its  use 
9184.49.  The  cost  of  the  new  machinery  would  have  been  repaid  by  the  tolls 
of  two  or  three  seasons. 

The  judgment  is  reversed,  and  cause  remanded,  with  directions  to  overrule 
the  exceptions  to  the  guardian's  account. 


Doles  9.  Hilton  and  others.  , 

(diipremtf  Oinut  of  Arkaruat.    February  19,  1887.)  f 

Ikfaktb— Rkmoviho  Dibability  by  Pbobate  Cottbp-Salb  of  Land  by  Infaft. 

Under  the  laws  of  Arkansas,  a  probate  court  has  no  jurisdiction  to  remove  the 
disabilities  of  minors,  respectively  7. 10,  and  12  years  of  age,  so  as  to  empower  them 
to  sell  and  convey  a  valuable  tract  of  land. 

Appeal  from  circuit  court,  Lincoln  county.    In  chancery. 

D,  H.  Rousseau,  for  appellant    Harrison  dk  Harrison^  for  appellees. 

Battle,  J.  John  I.  Matthews  departed  this  life  intestate,  seized  in  fee  of 
a  certain  tract  of  land  in  Lincoln  county,  in  this  state,  and  left  Willie  G.  Hilton, 
Ida  Johnson,  and  Mattie  Lettish,  his  children  and  only  heirs  at  law,  him  surviv- 
ing. These  heirs  and  childem  were  minors  when  their  father  died.  During 
their  minority  they  applied  to  the  Lincoln  probate  court  for  an  order  to  remcTVfe 
their  disabilities  as  minors  so  as  to  allow  and  empower  them  to  sell  and  convey 
their  interest  in  this  tract  of  land.  The  Lincoln  probate  court,  at  its  April  term 
in  1872,  granted  this  application,  and  made  an  order  according  to  the  prayer 
thereof.  At  the  time  this  order  was  made  they  were,  respectively,  12,  10, 
and  7  years  of  age.  About  this  time  they  sold  and  conveyed  the  land  to  Moses 
De  Baunne  and  Mort.  M.  Mesler.  After  they  arrived  of  age  they  brought 
this  action  against  Carlton  Doles  to  recover  the  possession  thereof.  Doles 
answered,  and  claimed  title  and  possession  through  De  Baunne,  Mesler,  and 
plaintiffs.  Plaintiffs  recovered  judgment  for  the  land,  and  defendant  ap- 
pealed. 

v.38.w.no.3— 13  C"r^r^n]c> 
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The  only  question  in  the  case  is»  was  the  order  of  the  Lincoln  probate  conrt 
a  valid  order?  Section  1  of  the  act,  under  which  this  order  was  made,  reads 
as  foUows :  "That  the  court  of  probate  in  and  for  the  several  counties  in  this 
state  shall  have  power,  in  its  discretion,  to  authorize  any  person  who  is  a 
resident  of  the  county,  and  under  twenty-one  years  of  age,  to  transact  business 
in  general,  or  any  particular  business  specified,  in  like  manner  and  with  the 
same  effect  as  if  such  act  or  thing  was  done  by  a  person  above  that  age,  and 
every  act  done  by  any  person  so  authorized  shall  have  the  same  force  and  ef- 
fect in  law  and  equity  as  if  done  by  a  person  of  full  age;  and  letters  testa^ 
mentary  or  qf  administration  or  ffuardianship  may  be  granted  to  any  such 

Srson,  if  otherwise  entitled  by  law  to  have  or  hold  such  fiduciaiy  trust,  with 
:e  effect  as  if  granted  to  a  person  over  twenty-one  years  of  age.** 

In  the  construction  of  all  statutes  the  real  intention  of  the  law-giver,  when 
-accurately  ascertained,  should  prevail  over  the  literal  sense  of  terms.  That 
intention  is  to  be  deduced  from  a  view  of  the  whole  and  of  every  part  of  a 
statute,  taken  and  compared  together,  and  from  other  statutes  in  pari  ma- 
teria. ''If  the  language,"  said  this  court  in  Reynolds  v.  HoUand.  35  Ark. 
59,  ''be  plain,  unambiguous,  and  uncontrolled  by  other  parts  of  the  act,  or 
other  acts  or  laws  upon  the  same  subject,  the  court  cannot  give  it  a  different 
meaning  tosubserve  a  public  policy,  or  to  maintain  its  constitutional  validity. 
The  question  for  the  courts  is  not  what  would  be  wise,  politic,  and  Just,  but 
what  did  the  legislature  reaily  mean  to  direct.  This  narrow  circle  embraces 
And  circumscribes  the  whole  ambit  of  the  court,  although  within  that  it  may 
move  very  freely  in  catehing  the  intention.  It  may  disregard  the  literal 
imeaning  of  words,  when  it  is  obvious  from  the  act  itself  the  use  of  the  word 
ihas  been  a  clerical  error,  or  that  the  legislature  intended  it  in  a  sense  different 
from  its  common  meaning." 

Mr.  Blackstone,  in  speaking  of  the  rules  of  interpretation  of  laws,  says: 
"The  fairest  and  most  rational  method  to  interpret  the  wlU  of  the  legislator 
is  by  exploring  his  intentions  at  the  time  when  the  law  was  made,  by  signs 
the  most  natural  and  probable.  And  these  signs  are  either  the  words,  the 
context,  the  subject-matter,  the  effecte,  and  consequence,  or  the  spirit  and 
reason  of  the  law. "  Again  he  says:  "As  to  the  effects  and  oonseqtienoes,  the 
rule  is  that  where  words  beat  either  none  or  a  very  absurd  signification,  if 
literally  understood,  we  must  a  little  deviate  from  the  received  sense  of  them. 
Therefore  the  Bolognian  law,  mentioned  by  Puffendorf ,  which  enacted  *  that 
whoever  drew  blood  in  the  streets  should  be  punished  with  the  utmost  sever- 
ity,' was  held,  after  long  debate,  not  to  extend  to  the  surgeon,  who  opened 
the  vein  of  a  person  that  fell  down  in  the  street  with  a  fit.  But,  lastly,  the 
most  universal  and  effectual  way  of  discovering  the  true  meaning  of  a  law, 
when  the  words  are  dubious,  is  by  considering  the  reason  and  spirit  of  it,  or 
the  cause  which  moved  the  legislator  to  enact  it;  for,  when  this  reason  ceases, 
the  law  itself  ought  likewise  to  cease  with  it.  An  instance  of  this  is  given 
in  a  case  put  by  Cicero,  or  whoever  was  the  author  of  the  treatise  inscribed 
to  Herenius.  There  was  a  law  that  those  who  in  a  storm  forsook  the  ship 
should  forfeit  all  property  therein,  and  that  the  ship  and  lading  should  belong 
entirely  to  those  who  staid  in  it.  In  a  dangerous  tempest  all  the  mariners 
forsook  the  ship  except  only  one  sick  passenger,  who,  by  reason  of  his  disease, 
was  unable  to  get  out  and  escape.  By  chance  the  ship  came  s^e  to  port. 
The  sick  man  kept  possession,  and  claimed  the  benefit  of  the  law.  Now,  here 
all  the  learned  agree  that  the  sick  man  is  not  within  the  reason  of  the  law; 
for  the  reason  of  making  it  was  to  give  encouragement  to  such  as  should 
venture  their  lives  to  save  the  vessel.  But  this  is  a  merit  which  he  could 
never  pretend  to  who  neither  stayed  in  the  ship  upon  that  account,  nor  con- 
tributed anything  to  its  preservation."    1  Bl.  Comm.  58,  60. 

It  is  obvious  that  the  act  authorizing  the  removal  of  disabilities  of  minors 
was  only  intended  to  apply  to  such  minors  as  are  capable  of  transacting  their 
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own  business.  The  object  of  the  common  law  in  making  minors  incapable 
of  binding  themselyes  absolutely  and  ineyocably  by  contract  is  to  protect  them 
trom  improvident  engagements;  but,  Inasmuch  as  there  are  minors  capable  of 
making  intelligent  and  beneficial  contracts,  and  managing  their  own  affairs, 
the  legislature,-  in  its  wisdom,  saw  fit  to  authorize  the  probate  and  circuit 
courts  to  remove  the  disabilities  of  such  minors.  Its  intention  was  to  author- 
ize the  removal  of  disabilities  only  in  those  cases  where  the  limitation  upon 
the  capacity  of  the  minor  to  contract  worked  a  hardship,  and  the  reason  for 
the  limitation  does  not  exist.  It  such  had  not  been  its  intention,  its  object 
could  and  would  have  been  more  easily  accomplished  by  an  act  removing  the 
disabilities  of  all  minors.  The  policy  of  the  law  is  to  protect  all  persons  in- 
capable of  conducting  their  own  affairs  ^nd  estates.  The  statutes  make  it  the 
duty  of  the  probate  oourt  to  appoint  guardians  to  take  the  care,  custody,  and 
management  of  idiots,  lunatics,  habitual  drunkards,  and  persons  of  unsound 
mind,  who  are  incapable  of  conducting  their  own  affairs  and  estates.  There 
is  no  reason  why  an  infant  in  like  condition  should  be  made  an  exception. 

But  it  is  insisted  by  appellant  that,  while  it  is  obvious  that  this  was  the  in- 
tention of  the  legislature,  the  Lincoln  probate  court  was  vested  with  juris- 
diction, and  its  order  removing  the  disabilities  of  plaintiffs  cannot  be  called 
into  question  in  a  collateral  proceeding.  If  this  be  true,  a  probate  court, 
while  the  constitution  of  1868  was  in  force,  might  have  removed  the  disabili- 
ties of  an  infant  in  his  swaddling  clothes,  and  appointed  him  an  administra- 
tor or  guardian,  with  the  coDtrol  of  large  estates,  and  such  orders  would  have 
been  valid  in  all  collateral  proceedings  until  set  aside  in  a  direct  proceeding, 
notwithstanding  all  the  facts  appeared  of  record.  For  the  purpose  of  his  con- 
tentions, appellant  assumes  that  the  probate  court  had  Jurisdiction  to  make 
such  orders.  Is  he  right?  We  have  seen  that  the  intention  of  the  legislature 
was  to  empower  the  probate  court  to  remove  the  disabilities  of  tliose  minors, 
and  no  others,  who  are  capable  of  making  contracts  and  controlling  their  own 
affairs  and  estates;  and  that,  in  construing  the  act  in  question,  we  must  con- 
strue it  in  connection  with  other  statutes  upon  the  same  subject.  Under  the 
statutes  of  this  state  an  infant  under  12  years  of  age  is  incapable  of  commit- 
ting crime;  under  10  he  is  incompetent  to  testify;  and  under  14  is  not  quali- 
fied to  select  his  own  guardian.  These  are  conclusive  presumptions  of  law. 
Evidence  is  not  admissible  to  remove  them.  Is  it  therefore  reasonable  to  pre- 
sume that  the  statutes  of  this  state  intended  that  a  probate  or  circuit  court 
should  have  jurisdiction  to  remove  the  disabilities  of  a  minor  under  14  years 
of  age,  and  thereby  qualify  him  to  become  an  executor,  or  administrator  and 
guardian,  when,  before  the  removal  of  his  disabilities,  he  was  presumed  to  be 
incompetent,  and  was  incapable  of  selecting  his  own  guardian?  There  is  but 
one  answer  to  the  question.  It  is  contrary  to  all  reason  to  suppose  that  the 
intention  of  the  act  in  question  was  to  authorize  any  court  to  empower  a 
minor  under  14  to  do  an  act  requiring  a  higher  qualification  to  do  than  an  act 
he  is  presumed,  under  the  statute,  to  be  incompetent  to  perform.  Construing 
all  the  statutes  on  the  subject  together,  and  governed  by  the  manifest  intent 
of  the  act  in  question,  we  conclude  that  no  court  has  or  had  the  authority, 
under  the  act  in  question,  to  remove  the  disabilities  of  a  minor  under  14  years 
of  age. 

The  Lincoln  probate  court  undertook  to  remove  the  disabilities  of  plaintiffs, 
when  they  were,  respectively,  7, 10,  and  12  years  of  age,  so  as  to  empower 
them  to  sell  and  convey  a  valuable  tract  of  land.  These  facts  are  stated  in 
the  record  in  the  application  made  by  the  plaintiffs  to  the  court.  The  order 
removing  their  disabilities  is  therefore  void.  The  Judgment  of  the  oourt 
below  is  affirmed. 
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Crease  and  another  o.  Lawrence. 
(Supreme  Court  of  Arhansoi,    February  19,  1887.) 

1.  Equitt— Bill  Azn>  Cbobs-Bill—Jubibdiction. 

Where  the  allegationB  of  the  complaint  showed  that  plaintifiTs  were  not  entitled 
to  any  relief  in  equity,  but  defendant's  cross-complaint  snowed  t|)at  defendant  was 
entitled  thereto,  this  supplied  any  defect  in  the  equitable  jurisdiction  of  the  courts 
the  original  and  crosB-complaints  being  but  one  cause,  and  imposed  upon  the  court 
the  duty  of  granting  relief  to  the  party  entitled  thereto. 

2.  Ejbctmknt— Title  by  Adybbsb  Posssssion. 

In  an  action  of  ejectment,  when  the  evidence  showed  that  the  possession  of  plain- 

tiife  and  theii^grantors  was  open,  notorious,  and  adverse,  and  continued  for  more 

-     than  seven  successive  years  before  the  defendant' purchased  or  entered  into  posses- 

'   Bion.  heldf  that  this  was  sufiScient  to  vest  in  plaintifis  the  title  to  the  land,  and  to 

enable  them  to  maintain  an  action  of  ejectment  for  it ;  following  Logan  y.  Jelk»,  84 

Ark.  M7. 

Appeal  from  circuit  court.  Saline  county.    In  chancery. 
U.  If.  &  Q.  B,  Rose,  H.  C.  Newton,  and  jS.  A.  Hoioard,  for  appellants* 
JRatcUffe  &  Fletcher,  for  appeUee. 

Battle,  J.  On  the  eighteenth  day  of  April,  1882,  A.  Sophia  Crease  and 
Laura  C.  Lewis  filed  their  complaint  in  equity  in  the  Saline  circuit  court 
against  W.  A.  Lawrence,  alleging  the  following  facts: »  About  the  year  1844, 
John  H.  Crease,  the  father  of  the  plaintiffs,  occupied  certain  lands  lying  in  Sa- 
line county.  On  the  twenty-eighth  of  June,  1855,  George  C.  Watkins  con- 
veyed these  lands  to  Jane  Crease,  the  wife  of  John  H.  Crease.  On  the  twenty- 
sixth  day  of  July,  1871,  Crease  and  wife  conveyed  the  lands  to  plaintiffs.  John 
H.  Crease  and  wife  were  in  actual,  adverse,  and  peaceable  possession  of  the  land 
from  1844  until  1872,  when  they  both  died,  and,  from  the  time  of  their  death, 
plaintiffs  remained  in  like  possession  until  1880,  making  a  continuous  posses- 
sion of  more  than  30  years.  About  the  twenty-seventh  of  February,  1880, 
defendant,  knowing  these  facts,  entered  upon  one  tract  of  the  land,  and  made 
a  small  improvement  on  it,  claiming  by  virtue  of  a  deed  executed  by  John  T. 
Jones,  as  an  attorney  in  fact  for  L.  A.  Epperson,  C.  W.  Epperson,  C.  L. 
Scrutchfield,  and  S.  F.  Scrutchfield,  dated  twenty-seventh  of  February,  1880. 
Since  his  entry,  defendant  has  committed  many  trespasses  on  the  tract  claimed 
by  him,  and  still  continues  to  do  so,  and  by  his  claim  casts  a  cloud  over  the 
title  of  plaintiffs.  And  they  prayed  for  an  injunction  against  the  trespasses 
complained  of,  for  possession,  for  an  account  of  rents,  and  for  general  relief. 

The  defendant  answered,  and  denied  that  John  H.  Crease  ever  occupied  the 
land  in  controversy;  that  plaintiff  had  actual  and  continued  occupancy  and 
possession  thereof  for  seven  years  next  before  the  twenty-eighth  of  February, 
1880;  and  that  Watkins  had  any  title  to  the  land  on  the  twenty-eighth  of  June, 
1855,  when  he  conveyed  to  Mra.  Crease.  He  averred  that  Watkins  pretended 
to  derive  title  from  one  S.  M.  Rutherford,  who  conveyed  to  him  by  deed 
dated  September  30,  1854;  that  on  the  twelfth  of  June,  1846,  in  a  suit  then 
pending  in  the  chancery  court  of  Pulaski  county,  wherein  Albert  Epperson 
was  plaintiff,  and  Muchberry  H.  Beatty,  and  Samuel  M.  Rutherfoid  and 
others  were  defendants,  it  was  decreed,  among  other  things,  that  all  the  right, 
title,  and  interest  of  said  defendants  in  the  land  in  question  should  be  divested 
out  of  them,  and  vetted  in  Beatty,  and  that  th eland  should  be  sold  by  Milton 
Fowler,  as  commissioner;  that  Fowler,  as  such  commissioner,  sold  the  land 
on  the  nineteenth  of  October,  1846,  pursuant  to  the  decree,  and  executed  a 
deed  to  Eppereon,  who  bought  at  his  sale;  that  on  the  twenty-seventh  of  Feb- 
ruary, 1880,  L.  A.  Epperson  and  others,  only  heirs  of  Albert  Epperaon,  who 
had  died  in  the  meantime,  by  John  T.  Jones,  their  attorney  in  fact,  conveyed 
the  land  to  defendant;  that  since  the  conveyance  of  the  land  by  Fowler,  or 
soon  thereafter,  Epperson,  and  those  claiming  under  him,  have  had  possession 
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and  control  of  the  land  openly  and  adversely.  He  denied  that  he  took  forcible 
possession  of  the  land,  but  averred  that  possession  was  delivered  to  him  by 
his  gi-antor  peaceably,  and  that  he  had  made  valuable  improvements  on  it. 
He  demurred  to  the  complaint  because  there  was  no  equity  in  it,  and  the  facts 
therein  stated  were  not  sufficient  to  constitute  a  cause  of  action.  He  made 
his  answer  a  cross-complaint  against  the  plaintiffs,  and  prayed  that  the  com- 
plaint be  dismissed,  and  that  the  deeds  from  Rutherford  to  Watkins,  from 
Watkins  to  Mrs.  Crease,  and  from  Crease  and  wife  to  plaintiffs,  be  set  aside. 
and  that  the  title  of  the  defendant  to  the  land  be  forever  quieted,  and  for  other 
relief. 

Plaintiffs  answered  the  cross-complaint,  and  repeated  the  allegations  of 
their  complaint  as  a  part  of  their  answer.  They  denied  that  Watkins,  or  any 
one  occupying  the  land  and  claiming  title  to  it,  were  parties  to  the  suit 
brought  by  Epperson  against  Beatty  and  others;  that  Fowler,  as  commis- 
sioner, ever  made  any  valid  deed  to  the  land  as  alleged.  They  said  they  knew 
nothing  of  the  death  of  Epperson,  nor  whether  he  died  intestate,  nor  who  his 
heirs  were,  and  they  denied  the  right  of  defendant  as  claimed  under  Epper- 
son.  They  denied  the  authority  of  Jones  to  act  as  attorney  in  fact;  that  Ep- 
person, or  any  one  claiming  under  him,  had  possession  or  control  of  the  land; 
and  that  defendant  entered  peaceably  into  the  possession  of  the  land,  and 
made  valuable  improvements  thereon.  The  court  sustained  the  demurrer  to 
the  complaint,  because  there  was  no  equity  in  it,  and  dismissed  it  without 
prejudice;  and  plaintiffs  appealed. 

According  to  the  allegations  of  the  complaint,  plaintiffs  were  not  entitled 
to  any  relief  in  equity.  But  defendant's  cross-complaint  showed  he  was,  and 
this  supplied  any  defect  in  the  equitable  jurisdiction  of  the  court,  placed  the 
court  in  the  possession  of  the  whole  cause,  and  imposed  the  duty  on  the  court 
of  granting  relief  to  the  party  entitled  to  it;  the  original  and  cross-complaints 
being  but  one  cause.  The  court  below,  therefore,  erred  in  sustaining  the  de- 
murrer of  defendant,  and  dismissing  the  complaint.  Radcliffe  v.  ^eruggs, 
46  Ark.  102. 

As  the  cause  was  ready  forbearing,  we  proceed  to  consider  the  merits,  and  to 
render  such  decree  as  should  have  been  entered  below.  The  evidence  estab- 
lished that  plaintiffs  and  their  grantors  held,  occupied,  and  cultivated  a  farm 
on  the  land  in  controversy,  and  lands  contiguous  thereto,  under  deeds  con- 
veying the  same  to  them,  respectively,  for  about  20  years  before  defendant's 
purchase.  Only  a  small  part  of  the  farm,  however,  wag  on  the  land  in  con- 
troversy; the  remainder  thereof,  except  two  or  three  acres,  being  woodland. 
During  the  entire  20  years  plaintiffs  and  their  grantors  claimed  the  land  as 
their  own,  and  used  so  much  thereof  as  was  not  inclosed  as  a  wood  lot,  and 
cut  on  it  the  fire-wood  and  timber  used  on  the  farm,  as  they  did  on  their  other 
woodland.  Their  claim  was  open,  adverse,  and  notorious.  Soon  after  the 
close  of  the  late  war  between  the  states,  Eppei-son's  agent  had  notice  of  their 
claim ;  both  insisting  on  paying  the  taxes  on  the  land.  For  more  than  10  years 
before  he  purchased  defendant  knew  of  their  claim.  Taking  all  these  circum- 
stances together,  it  is  evident  that  the  possession  of  plaintiffs  and  their  grant- 
ors was  open,  notorious,  and  adverse,  and  continued  for  more  than  seven  suc- 
cessive years  before  the  defendant  purchased  or  entered  into  possession.  This 
was  sufficient,  as  held  by  this  court  in  Logan  v.  Jelks.  34  Ark.  547,  to  vest 
in  plaintiffs  the  title  to  the  land,  if  it  was  not  already  vested,  and  enable  them 
to  maintain  an  action  of  ejectment  for  it.  * 

The  decree  of  the  court  below  is  therefore  reversed,  and  a  decree  will  be 
entered  here  in  favor  of  plaintiffs,  quieting  their  title  to  the  land  in  contro- 
versy, and  for  the  possession  thereof,  and  for  the  costs  of  this  court  and  the 
court  below. 
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SoBBELS,  Adm'r,  o.  Tbanthak.  Adm'r. 
(Qupreime  Oourt  qf  Jrkanmu,    February  19, 1887.) 

1.  EZSOOIOBS  AND  AdXIKISTSATOBS— RsOPEiaKG  AOOOUST— LlKITATIOK  AVD  LACHm. 

In  proceedings  to  open  an  administrator's  acoonnt,  and  for  a  ftirther  aeoonnting, 
when  it  appears  that  the  heir  and  distributee  was  an  in&nt  when  the  administrator 
settled  bis  accounta,  and  died  iu  infancy,  and  an  administrator  to  snch  heir's  estate 
was  not  appointed  till  10  years  afterwards,  the  statute  of  limitations  does  not  begin 
to  run  in  favor  of  the  administrator  until  such  appointment,  and  no  laches  can  be 
imputed  to  the  heirA  of  decedent  in  their  action. 

2.  Sam»— ExPKHDiTUKaB  FOB  Ceildrbv. 

A  court  of  equity  will  not,  at  the  instance  of  an  heir,  open  an  administrator's  ac- 
count on  the  ground  merely  that  expenditures  made  for  the  benefit  of  decedent's 
children  had  not  been  specificaUy  allowed  or  ordered  to  be  paid  by  the  probate 
court. 

8.  fiAMB— InnSBTBDHiaB  OF  AdMINIBTBATOB. 

Where  an  administrator,  indebted  to  his  decedent's  estate,  files  daima  for  admin- 
istration expenses  and  disbursements;  without  setting  off  his  indebtedness,  and  his 
successor  indorses  his  allowance  upon  them,  the  allowance  and  payment  of  such 
claims  is  a  constructive  fraud  upon  the  rights  of  those  interested  in  the  estate  by 
the  administrator,  who  is  chargeable  with  knowledge  of  his  predeoessor's  transac- 
tions. 

i.  Appbai/-^Fbok  Pbobatb  Coubt— Fihal  Adjtoxmbiit  bt  Cibouit  Ck>UBT. 

Where  the  assets  of  an  estate  have  all  been  converted  into  money,  and  all  debts 
paid,  and  there  is  no  necessity  for  further  proceedings  in  the  administration,  a  court 
of  chancery*  in  proceedings  to  open  the  aaministrator's  account  and  for  further  ac- 
counting, will  retain  the  cause  for  final  adjustment,  instead  of  certifying  its  conclu- 
sions and  corrections  down  to  the  probate  court. 

Appeal  from  circuit  court,  Drew  county.    In  chancery. 

Harrison  ^  Harriaon^  for  appellants.     Wella  dk  Williamson^  for  appellee. 

Smith,  J.  The  object  of  this  bill  was  to  reopen  the  account  of  Sorrels,  aa 
administrator  of  England,  for  false  and  fraudulent  credits  therein  taken, 
which  were  particularly  specified,  and  for  a  further  accounting.  The  answer 
denied  specifically  the  various  charges  of  fraud;  but  at  the  hearing  the  court 
found  that  all  of  the  disbursemente  with  whidi  the  administrator  had  been 
credited  in  the  probate  court,  except  some  trifling  sums  paid  to  oflScers  of  the 
court,  had  been  improperly  obtained.  It  therefbre  set  aside  the  settlement  ac- 
.  count,  and  referred  it  to  a  master  to  restate  the  same,  excluding  the  objection- 
able itepcis,  and  charging  the  administrator  with  lawful  interest  upon  what- 
ever balance  might  be  found  in  his  hands,  with  annual  rests. 

The  bill  was  filed  by  the  personal  representative  of  the  last  surviving  heir 
and  distributee  of  England;  and  it  is  suggested  that,  as  near  14  years  had 
elapsed  from  the  confirmation  of  Sorrels'  account  before  the  suit  was  begun, 
the  demand  is  stale,  and  barred  by  lapse  of  time.  But  Greorgiana  England^ 
the  said  heir  and  distributee,  was  an  infant  when  the  administrator  settled 
his  accounts,  and  in  fact  died  in  infancy  in  the  year  1873;  and  administra- 
tion was  not  granted  upon  her  estate  until  in  1883,  and  the  present  bill  was 
filed  in  the  year  following;  so  that  the  statute  of  limitations  never  began  to 
run  in  her  life-time,  nor  until  there  was  an  administrator  upon  her  estate. 
Nor  can  laches  be  imputed  in  a  case  where  no  one  in  existence  is  capable  of 
suing.  Mansf .  Dig.  §  4489;  HaT\f  v.  Whittington.  42  Ark.  491,  and  cases 
cited.  It  is,  indeed,  contended  that,  upon  the  marriage  of  the  said  Georgiana, 
in  1871,  all  her  personal  property  became  vested  in  her  husband,  and  he  could 
have  sued  immediately.  But  by  section  6  of  article  12  of  the  constitution  of 
1868,  her  inheritance  and  distributive  share  in  her  father's  estate  was  her 
separate  property. 

One  of  the  credits  which  the  probate  oourt  had  allowed  to  Sorrels,  but  which 
the  drouit  court  rejected,  was  a  bill  of  $74.48  for  medical  services  rendered 
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to  one  of  England's  daaghtera  in  her  last  illness.  This  was  after  England's 
death;  and  the  ground  of  rejection  was  that  the  demand  had  never  been  al- 
lowed, nor  ordered  to  be  paid,  by  the  probate  court.  Properly,  it  was  not  a 
daim  against  the  estate,  nor  a  juirt  of  the  expenses  of  administering  it;  but 
the  child  had  no  guardian,  nor  any  other  estate  except  that  in  course  of  ad- 
ministration out  of  which  to  pay  for  these  useful  and  necessary  services.  The 
only  risk  which  an  administrator  takes  under  such  circumstances  is  the  solv- 
ency of  the  estate;  for  such  payments  are  not  good  as  against  creditors.  But 
there  was  no  fraud  in  the  matter;  and  a  court  of  equity  will  never,  at  the  in- 
stance of  heirs,  open  an  account  for  such  expenditures.  The  claim  was  not 
such  a  one  as  is  required  to  be  presented  to  the  probate  court  for  allowance  and 
elassiflcation,  having  accrued  after  the  death  of  the  intestate.  Kor  was  a  pre- 
vious order  of  court  for  its  payment  necessary.  The  probate  court  afterwards 
sanctioned  such  payment  by  allowing  the  administrator  credit  therefor.  Tar- 
borough  v.  Ward,  84  Ark.  205;  Martin  v.  CampheU,  85  Ark.  137;  Bomford 
v.  QHtms,  17  Ark.  567. 

A  second  item  of  credit  rejected  in  toto  by  the  circuit  court  was  the  sum 
of  $500  retained  by  the  administrator  in  payment  of  certain  claims  which 
had  been  transferred  to  him  by  one  Harris.  England  had  died  in  the  year 
1860,  and  Harris  had  been  the  first  administrator  of  his  estate;  Sorrels  being 
one  of  the  sureties  upon  his  administration  bond.  Harris  had  sold  personal 
property  belonging  to  the  estate  of  the  value  of  $188.05,  as  shown  by  his 
sales-bill  returned  into  court,  and  had  never  accounted  for  the  proceeds;  nor 
has  he  attempted  to  give  any  such  account  in  this  suit,  although  he  was  sworn 
as  a  witness  in  behalf  of  the  defendant.  He  had,  however,  paid  certain  ex- 
penses of  administration  and  bills  for  England's  children,  and  held  in  his  own 
right,  and  by  assignment  of  other  creditors,  certain  claims  against  his  intes- 
tate's estate,  the  whole  amounting  to  $258.  He  now,  in  1868,  abandoned  the 
administration,  or,  rather,  he  n^e  an  arrangement  with  Sorrels  to  take 
charge  of  the  estate;  and,  as  he  was  a  debtor  to  Sorrels,  he  gave  him  in  pay- 
ment these  claims,  which  had  not  vyet  been  passed  on  by  the  probate  court, 
but  which  were  authenticated  by  Harris'  affidavit  as  to  their  justice  and  non- 
payment. Sorrels,  after  he  succeeded  to  the  administration,  indorsed  his  al- 
lowance upon  the  claims;  and  they  were,  without  other  evidence,  allowed  in 
a  lump  by  the  probate  court*  It  is  for  the  principal  and  interest  of  these 
daims  that  Sorrels  claimed  and  received  credit  for  $500.  Now,  to  the  extent 
that  Harris  was  indebted  to  the  estate,  the  allowance  and  payment  of  these 
claims,  without  deduction,  operated  as  a  constructive  fraud  upon  the  rights 
of  those  interested  in  the  estate*  Sorrels,  as  the  surety  of  Harris  and  his  suc- 
cessor in  the  administration,  was  chargeable  with  a  knowledge  of  the  facts, 
because  an  inspection  of  the  probate  records  relating  to  this  estate  would  have 
disclosed  them.  Nor  could  Harris  transfer  to  him  a  greater  interest  than  he 
himself  had,  which  was  to  have  the  claims  paid,  less  his  own  indebtedness  to 
the  estate.  And  it  was  the  duty  of  Sorrels  to  protect  the  estate  by  enforcing 
the  right  of  set-off  against  himself  as  assignee  of  the  claims.  He  is  only  en- 
titled to  retain  the  excess  of  the  claims  over  Harris'  indebtedness  to  the  trust. 

The  remaining  item  of  credit  in  dispute  (taxes,  $7.50)  was  rejected  by  the 
circuit  court  because  it  was  paid  without  an  order  of  court,  and  was  not  ac- 
companied by  a  voucher.  This  is  no  sufficient  evidence  of  fraudulent  con- 
duct upon  which  to  falsify  an  administrator's  account.  The  estate  owned 
200  acres  of  land,  the  taxes  upon  which  it  was  necessary  to  keep  down. 
The  probate  court  was  satisfied  they  had  been  paid. 

Ajb  the  assets  of  this  estate  have  all  been  converted  into  money,  and  all 
debts  have  been  paid,  and  there  is  no  necessity  for  further  proceedings  in  the 
administration,  nothing  remaining  to  be  done  except  to  fix  the  liability  of  the 
administrator,  and  the  rights  of  the  representative  of  the  distributee,  a  court 
of  chancery  wiU  retain  the  cause  for  final  adjustment,  instead  of  certifying 
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its  conclusions  and  corrections  down  to  the  probate  court,    ^einhardt  y. 
Gartrell,  33  Ark.  727. 

The  decree  of  the  Drew  circuit  court  is  reversed,  and  a  decree  will  be  en- 
tered here  against  the  defendant  for  the  balance  due  the  estate  upon  his  ac- 
count as  restated  upon  the  basis  indicated. 


State  v.  Glum. 

{Bupreme  (}ourt  of  Missouri,    January  31,  1887.) 

1.  Homicide— Evidence— Threats  op  Deceased. 

On  a  trial  for  murder,  evidence  of  threats  made  by  deceased,  and  known  to  de- 
fendant, are  not  admissible  in  behalf  of  the  latter,  wnen  he  does  not  claim  to  have 
committed  the  homicide  in  self-defense. 

2.  Same — Cause  fob  Hostility  against  Deceased. 

On  a  trial  for  murder,  Iield,  that  evidence  was  inadmissible  for  defendant  that  the 
deceased  had  in  her  possession  articles  formerly  belonging  to  the  defendant's  de- 
ceased wife,  or  that  the  death  of  the  latter  was  caused  by  medicine  administered  by 
deceabed. 

Appeal  from  circuit  court,  Barry  county. 

Indictment  for  murder.  The  evidence  for  the  prosecution  showed  that  in 
July,  1886,  Edward  F.  Clum,  the  defendant,  was  staying  at  the  house  of  one 
J.  J.  White,  a  farmer,  who  resided  on  Capps*  creek,  in  Barry  county,  five  or 
six  miles  south  of  Pierce  City.  The  persons  residing  at  White's  house  were 
White,  Clum,  the  appellant,  a  Mrs.  Vassar,  the  housekeeper,  and  her  14-year 
old  boy,  and  a  young  girl  about  17  yeare  of  age  named  Ella  Bowe.  In  addi- 
tion to  these,  a  negro  named  Willis  De  Honey  and  his  wife  lived  in  a  house 
on  the  farm,  Willis  being  employed  as  a  farm  hand  by  White.  On  the  day  of 
the  killing,  the  negro,  Willis  De  Honey,  and  the  boy,  Bud  Vassar,  were  at 
work  in  the  field.  Late  in  the  afternoon,  White  and  the  girl,  Ella  Bowe,  came 
•out  to  the  field,  and,  after  White  addressed  some  remarks  to  the  boy,  they 
{White  and  the  girl)  went  out  to  one  side  of  the  field,  and  sat  down  under  a 
tree.  While  they  sat  there,  the  defendant  came  out  to  the  field  with  a  double- 
barrelled  shotgun,  and  shot  them  both  dead.  He  then  covered  their  bodies  with 
straw,  which  he  and  the  negro  had  previously  loaded  onto  a  wagon,  and  in  the 
evening  he  went  with  the  negro,  whom  he  compelled  to  go  along  with  him 
by  threats,  and  removed  the  bodies  to  a  ditch,  where  he  covered  them  with 
dirt.  He  warned  the  boy  and  the  negro  not  to  tell  what  had  happened,  threat- 
ening them  in  case  they  should  do  so,  and  told  the  housekeeper  the  next  morn- 
ing that  he  had  driven  White  and  the  girl  to  the  train,  and  they  had  gone  off 
to  get  married.  Defendant  kept  the  negro  under  his  surveillance  for  several 
days,  but  finally  the  latter  escaped  to  Pierce  City,  and  reported  the  case  to  the 
police.  The  bodies  were  found  buried  in  the  ditch.  Defendant  was  con- 
victed of  murder  in  the  first  degree,  and  appealed. 

The  Attorney  General,  for  respondent.    S.  R.  Bridges,  for  appellant. 

Sherwood,  J.  The  defendant  was  indicted  for  the  murder  of  Ella  Bowe 
by  shooting  her  with  a  shotgun.  The  evidence  adduced  at  the  trial,  a  resume 
of  which  will  accompany  this  opinion,  shows  in  the  clearest  possible  light  a 
most  atrocious  and  brutal  murder  of  two  persons  at  the  same  time,  without  a 
single  palliating  circumstance  attendant  on  the  commission  of  the  crime;  and 
the  trial  resulted  in  a  verdict  of  murder  in  the  first  degree,  and  sentence  ac- 
cordingly. The  indictment  is  in  the  usual  form.  The  instructions  are  such 
as  have  frequently  received  the  approval  of  this  court,  and  no  objection  was 
urged  against  them  in  the  motion  for  a  new  trial.  The  only  points  in  that 
motion  were  two:  (1)  That  illegal  testimony  was  admitted  on  the  part  of  the 
state;  (2)  that  competent  and  legal  testimony  offered  by  the  defendant  was 
excluded. 


Digiti 


ized  by  Google 


IMO.]  MAYFIELD   V,  6T.  LOUIS  &   S.  F.  B.  CO.  201 

It  will  be  seen  by  an  inspection  of  the  testimony  offered  by  the  prosecution 
that  it  was  in  every  respect  competent,  and  pertinent  to  the  charge  contained 
in  the  indictment;  and,  besides,  there  were  no  exceptions  saved  to  the  intro> 
duction  of  such  testimony. 

In  relation  to  the  second  ground  for  new  trial,  testimony  of  threats  alleged 
to  have  been  made  by  Ella  Bowe  and  by  J.  J.  White  to  the  effect  that  they 
would  make  away  with  or  secretly  take  the  life  of  the  defendant,  was  very 
properly  excluded.  Threats  alone,  unaccompanied  by  any  overt  act  or  out- 
ward demonstration,  will  not  justify  any  one  in  hostile  acts  towards  those 
making  the  threats.  The  danger  must  be  immediate.  1  Bish.  Grim.  Law,  g 
843;  1  fiish.  Grim.  Proc.  §  619.  And  if  a  person  thus  threatened,  with  no  ex- 
cuse in  the  way  of  self-defense,  because  of  outward  demonstration  being  made 
against  him,  kills  the  threatener,  the  slayer  will  not  be  allowed  to  lay  before 
the  jury,  before  whom  he  is  tried  for  the  homicide,  the  known  threats  on 
which  he  bases  his  unlawful  action.  1  Bish.  Grim.  Proc  §  620;  State  v.  Al- 
exander, 66  Mo.  148;  State  v.  Taylor,  64  Mo.  358.  If  evidence  of  mere  threats 
would  not  be  admissible  where  self-defense  is  attempted  to  be  established, 
then,  a  fortiori,  such  evidence  should  be  rejected  where  the  homicide  is  the 
result  of  covert  assassination,  as  in  the  present  instance.  And  the  like  line 
of  remark  applies  to  evidence  offered  on  behalf  of  the  defendant  to  the  effect 
that  Ella  Bowe  had  in  her  possession  articles  which  had  formerly  belonged 
to  Mrs.  White  or  Mrs.  Glum,  deceased,  said  to  have  been  the  wife  of  the  de- 
fendant. Equally  impertinent  and  inadmissible,  also,  was  testimony , which 
was  offered  on  behalf  of  the  defendant  that  the  death  of  Clum's  wife  was  oc- 
>casioned  by  medicine  administered  by  Ella  Bowe  and  J.  J.  White.  In  short, 
none  of  the  testimony  on  behalf  of  the  defendant  had  the  slightest  tendency 
to  exculpate  the  defendant,  or  to  abate  by  one  jot  or  one  tittle  the  enormity  oif 
his  guilt. 

The  conclusion  that  we  have  reached,  from  an  examination  of  the  evidence 
and  the  instructions,  is  that  the  defendant  has  been  fairly  tried»  and  that  the 
law  must  take  its  course.     . 

(All  concur.)  ^ 

Mayfield  v.  St.  Louis  &  S.  F.  R.  Co. 
{Supreme  Qnirt  qf  Miuifuri,    February  14,  1887.) 

1.  Kailboad  OoMPANiro— Pjnrcro— Injtby  to  Airiic AL8r-pL«ADiWG— Rev.  St.  Mo.  }  809. 

In  a  suit  for  damages  against  a  railroad  company  under  section  809,  Rev.  St.  Mo. 
1879,  for  killing  a  heifer,  when  the  complaint  states  facta  which  show  that  the  ani- 
mal got  upon  the  track  of  defendant  at  a  point  where  the  defendant  is  required  to 
fence  its  road,4t  is  saflQcient,  and  it  is  not  necessary  to  state  tiiat  the  animstl  did  not 
get  upon  the  track  at  a  crossing  of  a  highway.^ 
:S.  Sams-^iboumotanobb  Showing  Place  Whbbb  Injubt  Took  Place. 

Direct  evidence  that  the  animal  passed  through  a  gap  in  a  fence  which  the  defend- 
ant was  required  to  maintain  is  not  required.  Where  it  appeared  that  the  fence 
had  been  down  for  a  month  or  more  at  a  place  where  the  railroad  passed  along  cul- 
tivated fields,  that  defendant  had  notice  of  the  condition  of  the  fence,  and  that 
plaintiiTs  cattle  grazed  at  that  place,  heid,  that  these  drcurostances  were  sufficient 
horn  which  to  deduce  the  conclusion  that  the  animal  got  upon  the  track  at  a  place 
-yrhere  the  defendant  was  required  to  fence,  and  that  the  animal  got  upon  the  track 
because  of  the  failure  to  repair  the  fence  after  ample  notice. 
8.  Same— Cibccmbtantial  Evidence. 

When  it  appeared  that  plaintiflfs  cattle  were  seen  upon  the  defendant's  railroad 
track  in  the  forenoon,  and  in  the  afternoon  of  the  same  day  blood  was  seen  on  the 
track,  with  the  trace  of  it  leading  to  a  gap  in  the  fence,  and  the  heifer  was  found 
dead  not  more  than  a  quarter  of  a  mile  off,  with  a  leg  broken,  held^  that  there  was 
evidence  from  which  to  find  the  fact  that  the  heifer  was  injured  by  Uie  defendant's 
cars,  and  that  she  died  from  the  effects  of  that  injury. 


1  See  note  at  end  of  case. 
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Appeal  from  circuit  court,  Laclede  county. 

•T.  P.  Nisoon,  for  reepondent.    John  (yDay,  for  appellant. 

Blaok«  J.  This  was  a  suit  for  damages  under  section  809,  Bev.  St.  1879*. 
for  killing  a  heifer.  The  suit  was  commenced  in  a  justice's  court,  and  on  ap- 
peal to  the  circuit  court  was  tried  by  the  court  without  a  jury. 

It  is  first  insisted  that  the  court  erred  in  overruling  the  objection  to  the  in* 
troductioQ  of  any  evidence.  This  objection  was  made  on  the  ground  that  the 
complaint  failed  to  state  that  the  heifer  did  not  get  on  the  track,  and  was  not 
killed,  at  the  crossing  of  a  highway.  The  complaint  does  state  that,  at 
the  place  where  said  cow  came  upon  the  railroad  and  was  killed,  the  road 
passed  through  and  along  inclosed  and  cultivated  fields  and  inclosed  lands. 
From  this  allegation  it  follows  that  the  company  was  bound  to  fence  its  road 
at  the  point  where  the  heifer  got  upon  the  track  and  was  kiUed.  The  allega- 
tion negatives  the  notion  that  the  animal  got  upon  the  road  at  the  crossing  of 
a  highway,  where  the  company  is,  of  course,  not  required  to  fence.  When 
the  complaint  states  facts  which  show  that  the  animal  got  upon  the  track  at 
a  point  where  the  company  is  required  to  fence  its  road,  that  is  sufficient. 
Having  clearly  stated  this,  it  is  not  necessary  to  state  that  the  animal  did  not 
get  upon  the  track  at  the  crossing  of  a  highway.  Williams  v.  Railroad  Co,, 
80  Mo.  599;  Wade  v.  Railroad  Co.,  78  Mo.  365. 

In  the  next  place,  it  is  insisted  that  there  is  a  total  failure  of  proof  to  show 
th^  following  facts:  (1)  That  the  animal  got  upon  the  track  at  a  place  where 
the  defendant  was  requirod  to  fence  the  road;  (2)  that  it  was  killed  by  colliding- 
with  the  engine  or  cars ;  f  3)  that  the  animal  was  killed  by  reason  of  the  fail- 
ure of  defendant  to  maintain  fences.  No  one  saw  the  animal  when  injured, 
and  the  evidence  is  entirely  circumstantial.  It  was  found  dead,  with  one  leg- 
broken,  a  quarter  of  a  mile  from  the  track,  and  about  a  mile  and  a  half  from 
the  plaintiff's  house.  Flidntifl  testified  as  follows:  "The  fence  was  burned 
down,  where  my  cattle  and  stock  generally  run,  in  several  places,  about  the 
first  of  March,  1883.  I  notified  West,  the  section  boss,  and  then  came  and  no- 
tified Mr.»A.bbott  that  the  fence  of  the  company  was  down  in  the  fields  adja- 
cent to  the  railroad  track  where  my  stock  ran  all  around,  where  the  gap  was, 
and  if  they  did  not  fix  the  fence  the  cars  would  kill  my  stock.  **  Says  he  found 
the  heifer  on  the  first  Tuesday  in  April,  1883,  and  that  she  had  then  been  dead 
three  or  four  days.  Another  witness  states  that,  at  the  time  the  cow  was  re- 
ported to  have  been  killed,  he  passed  along  the  railroad  at  the  place  in  ques- 
tion, and  saw  several  cattle  on  the  right  of  way,  some  of  them  belonging  to 
the  plaintiff;  that  there  was  no  fence  at  the  place  where  he  saw  the  cattle; 
that  there  had  been  a  fence  at  that  place,  but  it  had  been  burnt  down  in  sev- 
eral places;  that  this  was  in  the  forenoon;  and,  when  became  back  along  the 
same  place  in  the  afternoon,  he  saw  what  he  took  to  be  blood  on  the  track,, 
imd  that  he  noticed  it  continued  up  to  the  ashes  where  the  fence  had  been 
burnt,  and  where  there  was  a  gap  in  the  fence.  Direct  evidence  that  the^ 
heifer  passed  through  the  gap  in  the  fence  is  not  required,  (Gee  v.  Railroad 
Co.,BO  Mo.  283,)  nor  is  it  necessary  that  the  collision  of  the  cars  with  the  an- 
imal should  be  shown  by  any  eye-witness.  These  things  may  be  shown  by  th& 
circumstances,  as  well  as  by  direct  evidence.  There  was  evidence  that  the 
fence  had  been  down  for  a  month  or  more,  and  of  this  defendant's  agent  had 
notice.  It  appears,  too,  that  the  gaps  were  at  a  place  where  the  road  passed 
along  cultivated  fields,  and,  whether  inclosed  or  not,  it  was  the  duty  of  the 
defendant  to  fence  its  road  at  that  place.  The  cattle  grazed  at  that  place,  and 
nothing  could  be  more  natural  than  that  they  should  pass  through  the  gaps, 
and  thence  on  the  road.  These  circumstances  were  sufficient  from  which  to 
deduce  the  conclusion  that  the  animal  got  upon  the  track ;  and  that,  too,  at  a 
place  where  the  company  was  required  to  fence  the  roiid,  and  that  she  got 
upon  the  track  because  of  the  failure  to  repair,  after  ample  notice.    The  evi- 
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dence  that  the  animal  was  injured  by  the  can  is  less  satisfactory;  but  when 
it  is  remembered  that  plaintiff's,  animals  were  seen  upon  the  track  in  the  fore- 
noon, and  in  the  afternoon  of  the  same  day  blood  was  seen,  with  the  trace  of 
it  leading  to  the  gap,  and  the  heifer  was  found  dead  not  more  than  a  quarter 
of  a  mile  off,  with  a  leg  broken,  we  cannot  say  there  was  no  evidence  from 
which  to  And  the  fact  that  she  was  injured  from  the  cars,  and  died  from  the 
effects  of  that  injury. 
The  conclusion  reached  by  the  court  is  not  a  rash  one.    Judgment  affirmed. 

BsAOE,  J.»  absent    The  other  judges  concur. 

NOTE. 

BjLihsoAi}  CoMPANiaB— FsNCKs— BuBDEN  OF  Pboof.  In  an  actioD  against  a  railroad 
company  for  damages  for  killing  stock,  the  burden  is  on  the  plaintiff  to  prove  that  the 
animals  entered  the  track  at  a  point  where  the  road  was  requir^  to  be  fenced,  ]/>ui8Yille, 
N.  A.  A  G.  Ry.  Co.  y.  Qoodbar,  (Ind.)  8  N.  B.  Sep.  162,  2  N.  E.  Rep.  337 ;  Wabash,  St.  L.  A 
P.  R.  Go.  v.  Lash,  (Ind.)  2  N.  E.  Rep.  260 ;  Bremmer  y.  Oreen  Bay,  S.  P.  <&  N.  R.  Go.,  (Wis.) 
20  N.  W.  Itep.  687 ;  Poster  v.  St.  Louis,  I.  M.  &  S.  R.  Co.,  (Mo.)  2  S.  W.  Rep.  138 ;  and  where 
it  was  not  securely  fenced,  Ix)uisville,  E.  &  St.  L.  Ry.  Co.  v.  Thomas,  (Ind.)  6  N.  E.  Rep, 
196.  But  it  has  been  held,  in  the  absence  of  proof  to  the  contrary,  the  Juiy  may  pre- 
sume that  the  injury  was  not  inflicted  within  the  depot  grounds  of  a  railroad  company, 
where  it  was  not  required  to  fence,  when  it  is  shown  that  such  injury  occurred  one  and 
one-fourth  miles  from  a  certain  station.  Smith  v.  Chicago,  M.  &  St  P.  Ry.  Co.,  (Iowa,) 
16  N.  W.  Rep.  803.  ^^  ^ 

In  Misaoun  it  is  held  to  be  unn^essary  to  aver  in  the  complaint  that  the  animal  en- 
tered the  road  at  a  point  where  the  same  was,  by  statute,  required  to^'be  fenced ;  but  it 
is  sufficient  if  it  be  alleged  that  the  defendant  might  have  fenced  the  road  at  that  point. 
Radcliffe  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  2  S.  W.  Rep.  277. 

The  petition  alleged,  among  other  things,  that  the  mules  injured  came  upon  defend- 
ant's track  where  it  passes  through  uninciosed  lands,  and  where  there  was  no  crossing 
by  a  public  highway.  Held  sufficient  to  show  chat  the  animals  got  on  the«track  at  a 
point  where  the  defendant  was  by  law  required  to  erect  aAd  maintain  fences,  and  that 
the  killing  was  not  within  the  bmits  of  an  incorporated  town.  Kline  y.  Yogel,  (Mo.) 
2a  W.  Rep.  108. 


MiTTLEBTma  o.  Habrison. 

{Supreme  Oovrt  qf  Miatouri,    February  4,  1887.) 

1.  PBAUnULEZnr  CONyEYAHClS-^UfiSXQnBMT  CSXDITOB^^VOLITNTABT  GONyXTAHOX. 

Actual  fraud  must  be  shown  in  order  to  set  aside  a  prior  voluntary  conyeyanoe  at 
the  suit  of  a  subsequent  creditor.^ 

2.  Sams— Inoumbbbxi)  Peopbbtt— EyiDEWCB. 

A  voluntary  oonveyanoe  by  an  insolyentof  property  already  incumbered  for  twice 
its  value,  made  in  fulfillment  of  an  agreement  made  by  the  grantor's  &ther,  and  ap- 
parently in  order  to  enable  the  grantee  to  perfect  his  title  to  a  larger  tract  of  which 
that  conveyed  was  apart,  heid  not  shown  to  be  fraudulent,  as  to  a  subsequent  cred- 
itor of  the  grant6r,  by  the  testimony  of  a  witness  that  the  grantor  said  that  by  mak- 
ing the  conveyance  he  would  save  something  to  himself. 

Error  to  St.  Louis  court  of  appeals. 

The  following  opinion  was  delivered  in  the  court  below  by  Bakewell,  J.: 
''This  is  a  proceeding  in  equity,  in  the  nature  of  a  creditors*  bill,  to  set  aside 
a  conveyance  of  real  estate  by  one  (Jeorge  A.  Magwlre  to  defendant,  Har- 
rison, and  to  subject  the  property  to  sale  for  the  ^satisfaction  of  the  plaintiff's 
Judgment  against  Mag  wire.  The  answer  is  a  general  denial.  It  also  sets  up 
that  defendant  is  the  sole  owner,  at  law  and  in  equity,  of  the  land  in  question. 
The  land  in  question  is  a  parcel  fronting  261  feet  on  the  east  line  of  Second 
street,  at  tlie  comer  of  Webster  street,  in  St.  Louis,  and  is  the  western  half 
of  city  block  No.  2d2.  It  appears  that  it  lies  in  the  Brazeau  tract  of  four  by 
four  arpents.  To  this  tract  John  Magwlre,  the  father  of  George  A.  Magwirei 
laid  claim,  and  after  litigation  he  was  put  in  possession.    During  the  litigar 

>8ee  note  at  end  of  case. 
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tion,  John  Magwire,  the  father,  had  obtained  advances  of  large  sumft  upon 
his  claim  from  defendant's  father,  from  Filley,  and  from  defendant  himself, 
binder  an  agreement  that  they  were  to  be  reimbursed  from  the  land  when  re- 
covered. Magwire,  during  the  litigation,  had  conveyed  interests  in  the  tract 
to  8undr>'  persons,  retaining,  as  was  supposed,  an  interest  of  over  50  per  cent. 
After  recovery  by  John  Magwire,  in  1873,  paiHtion  was  had;  and  by  agree- 
ment defendant,  Harrison,  purchased  at  partition  sale,  under  an  agreement 
to  sell,  and  divide  the  proceeds  among  the  owners  according  to  their  respect- 
ive interests  as  found  by  the  decree  in  partition.  After  this  conveyance  to 
Harrison,  it  was  first  learned  by  Harrison  that  John  Magwire  had  already 
conveyed  away  his  interest  in  the  tract  in  controversy  in  this  suit.  After  the 
legal  title  had  been  conveyed  to  Harrison  in  the  four  by  four  tract,  in  the  par- 
tition proceedings,  on  June  27,  1875»  John  Magwire  made  a  declaration  of  use 
iii  favor  of  Harrison  to  the  extent  of  his  indebtedness  to  him,  and  to  his  fath- 
-er's  estate,  which  was  about  4^150,000;  and  on  April  4, 1876,  Magwire  con- 
veyed to  Harrison  and  Filley  his  entire  interest  in  the  land  for  8235,000,  be- 
ing at  the  rate  of  $400,000  for  the  entire  tract.  This  was  in  part  payment  of 
his  indebtedness  to  Filley,  to  Harrison,  and  to  the  Harrison  estate. 

"The  tract  in  controversy  in  this  suit  had  been  conveyed  by  John  Magwire 
to  Montgotnery  Blair  in  December,  1866;  the  consideration  named  in  the  deed 
being  $1,000.  On  May  10,  1869,  Blair  and  wife  conveyed  this  piece  of  land 
to  George  A.  Magwire.  the  consideration  named  in  the  deed  being  $6,525. 
George  A.  Magwire,  on  the  same  day,  executed  a  deed  of  trust  back  for  part 
of  the  purchase  money ;  the  sum  of  the  notes  secured  being  $4,525.  On  July 
23, 1874,  George  A.  Magwire  executed  a  deed  of  trust  on  the  property  in  ques- 
tion in  this  suit  to  secure  to  one  Beal  $5,000.  In  1874  and  1875,  judgments 
to  the  amount  of  over  $1,500  were  obtained  against  George  A.  Magwire.  On 
July  2, 1875,  George  A.  Magwire,  being  then  insolvent,  covered  with  debts, 
and  having  no  other  property,  made  the  conveyance  attacked  in  this  proceed- 
ing, by  which  he  transferred  this  property  to  defendant,  Harrison.  Tlie  con- 
sideration named  in  the  deed  is  $100,  but  no  money  passed.  Shortly  after 
this,  George  A.  Magwire  became  indebted  to  plaintiff  in  the  sum  of  $1,100. 
George  A.  Magwire  died  in  1878,  insolvent,  leaving  no  estate.  Plaintiff  ob- 
tained judgment  against  Magwire  in  February,  1878.  Execution  was  re- 
turned ntUla  bona.  There  was  evidence  that  large  amounts  of  taxes,  general 
and  special,  had  been  allowed  to  accumulate  against  the  Brazeau  tract,  and 
that  Harrison  had  been  obliged  to  pay  over  $22,000  to  settle  these  tax  claims 
in  the  interest  of  those  for  whom  he  held  the  Brazeau  tract.  After  the  death 
of  Magwire,  under  foreclosure  of  the  deed  of  trust  of  Magwire  to  Montgomery 
Blair,  which  Harrison  had  acquired,  he  purchased  120  feet  of  the  premises 
described  in  the  petition,  leaving  141  feet  unsold. 

"Defendant,  Harrison,  being  examined  as  a  witness  for  plaintiff,  stated 
that  this  deed  was  made  to  him  without  any  understanding  whatever  with 
either  George  or  John  Magwire  that  he  was  to  hold  it  in  trust  for  either  of 
them;  that  nothing  was  said  about  it  between  him  and  George  Magwire;  that 
the  conveyance  was  made  under  the  general  understanding  with  John  Ma- 
gwire to  convey  all  his  fractional  interest  in  the  Brazeau  tract,  and  to  perfect 
the  title  in  Harrison  for  those  for  whom  Harrison  held  it  imder  the  agree- 
ment mentioned  above;  that  the  conveyance  was  to  clear  up  title;  that  no 
consideration  was  paid,  or  agreed  to  be  paid,  to  any  one;  that  the  considera- 
tion for  the  deed  was  the  indebtedness  of  Magwire,  the  father,  in  part  pay- 
ment of  which  he  was  to  convey  his  fractional  interest  in  the  Brazeau  tract; 
that  Harrison  knew  George  was  insolvent,  and  knew  thfti  land  conveyed  by 
him  was  incumbered;  that  the  property  in  question  was  worth  about  $6,000, 
and  was  incumbered  for  more  than  its  value,  and  that  he  (Harrison)  assumed 
the  deeds  of  trust  upon  it,  and  paid  seven  or  eight  thousand  dollars  for  back 
taxes  on  the  larger  tract.    As  to  amounts,  the  witness  said  that  he  could  not 
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be  exact;  bis  business  in  regard  to  tbe  property  being  managed  for  bim  by 
Mr.  Miller,  his  secretary. 

"Mr.  Miller  stated  that  tbe  transaction  with  regard  to  tbe  transfer  of  this 
property  was  with  him;  that  be  believed  Harrison  never  spoke  a  word  to 
ueorge  Magwire  or  his  father  about  it;  that,  it  being  known  that  this  equity 
of  redemption  was  outstanding,  John  Magwire,  shortly  after  the  partition 
deed  to  Harrison,  said  that  George  would  convey  to  Harrison,  and  the  deed 
was  accordingly  made;  and  that  tbe  deed  was  taken  for  tbe  sole  purpose  of 
perfecting  the  title;  that  it  was  only  discovered,  after  the  partition,  that  Jolin 
Magwire  had  parted  with  title  to  his  interest  in  the  western  half  of  block  292. 
The  total  back  ta^es  paid  by  Harrison  on  the  Brazeau  tract  amounted  to 
•22,000,  and  the  tract  in  question  was  about  one-twentieth  of  the  tract,  and 
was  about  of  an  average  value  with  the  rest  of  the  tract.  Harrison  paid 
•8,900  on  the  Beal  deed  of  trust,  and  bought  in  part  of  tbe  land  for  $3,850 
under  the  Blair  deed  of  trust. 

*'The  only  witness  who  testifies  as  to  any  actual  fraudulent  intent  is  Beal. 
He  swears  that  George  A.  Magwire,  at  the  time  he  executed  the  conveyance, 
told  him  that  the  judgments  against  him  would  sweep  away  everything,  and 
that,  by  making  this  conveyance  to  Harrison,  he  would  save  something  to 
himself.  Magwire  being  dead,  this  statement  cannot  be  contradicted.  It  is 
not  corroborated.    The  trial  court  on  hearing  dismissed  the  bill. 

"The  question  whether  a  conveyance  made  without  any  valuable  considera- 
tion moving  from  the  donee  to  the  donor  is  fraudulent  must  be  determined 
by  all  tbe  circumstances,  and  actual  fraud  must  be  proved  in  order  to  set  aside 
a  prior  voluntary  conveyance  at  the  suit  of  a  subsequent  creditor.  Payne  v. 
Stanton,  59  Mo.  159;  Boyle  v.  Boyle,  6  Mo.  App.  594.  In  this  case  we  see 
no  satisfactory  evidence  of  actual  fraud.  The  evidence  tends  to  show  that 
George  A.  Magwire,  owning  an  equity  of  redemption  which  could  be  of  no 
money  value  to  him,  or  to  any  outsider,  at  the  request  of  his  father,  and  to 
aid  bis  father  in  carrying  out  an  agreement  he  had  made,  conveyed  this 
equity  to  the  person  to  whom  his  father  had  conveyed  the  tract  of  which  it 
was  a  part,  to  enable  his  father's  grantee  to  perfect  bis  title,  and  to  make 
good,  to  some  small  extend,  what  appears  to  have  been  a  breach  of  good  faith 
on  his  father's  part.  The  donee  had  no*  fraudulent  intent,  and  the  donor 
seems  to  have  acted  without  any  intention  of  defrauding  any  one.  It  cannot 
be  believed  on  tbe  evidence  that  George  A.  Magwire,  or  any  one  else,  could 
have  supposed  that  anything  could  ever  be  realized  to  him  out  of  an  equity  of 
redemption  in  property  incumbered  for  more  than  twice  its  value. 

"It  is  contended  by  counsel  for  appellant  that  the  Judgment  creditor  has  a 
right  to  subject  the  property  of  his  debtor  to  sale ;  that  it  lies  in  no  one's  mouth 
to  say  that  that  property  is  worthless;  that  the  creditor  may  have  some  special 
use  for  it,  and  may  be  willing  to  bid^it  in  at  execution  sale,  and  has  aright  to 
bis  opportunity  of  doing  so.  However  true  this  may  be,  we  do  not  regard  tbe 
principle  as  decisive  of  this  case.  Plaintiff  was  not  a  creditor  of  Magwire  at 
tbe  time  this  conveyance  was  made.  If  it  was  not  fraudulent  in  fact,  it  was 
not  void  as  to  him.  The  conveyance  was,  at  the  most,  a  constructive  fraud, 
and,  in  the  absence  of  proof  of  actual  fraud,  ought  not  to  be  disturbed  at  the 
suit  of  one  to  whom  the  donor  was  not  indebted  at  the  time  it  was  made,  and 
as  to  whom  it  is  clear  that  it  was  made  with  no  idea  of  defrauding  him;  and 
that,  whether  it  had  been  made  or  not,  the  property  was  so  covered  with  prior 
liens  that,  under  no  circumstances,  could  plaintiff  ever  have  realized  anything 
upon  it,  even  had  it  remained  in  the  name  of  Magwire  to  the  date  of  his 
death. 

"  *  Fraud  as  to  a  voluntary  conveyance,'  says  Chancellor  Kent  in  Reads  v. 
Livingston,  3  Johns.  Gh.  501,  *  is  an  inference  of  law  as  to  existing  debts;  but 
as  to  subsequent  debts  there  is  no  such  necessary  legal  presumption,  and  there 
must  be  proof  of  fraud  in  fact.'    The  courts  have  always  construed  13  Eliz., 
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from  which  our  statute  is  taken,  so  as  to  make  void  any  conveyance  not  made 
for  value,  as  against  previous  creditors;  but,  as  to  subsequent  creditors,  such 
conveyances  have  been  constantly  held  good,  where  there  was  no  particular 
badge  of  fraud  to  deceive  subsequent  creditors.  Sextan  v.  WTieaton,  8  Wheat 
229. 

"In  the  case  at  bar,  there  was  no  bad  faith.  The  debt  to  plaintiff  could  not 
have  been  in  contemplation  of  Greorge  Magwire  when  he  made  the  deed  at- 
tacked. The  donor  was  hopelessly  insolvent,  and  he  knew  it;  but  he  did  not, 
because  he  could  not,  regard  this  equity  of  redemption  as  being  of  any  value, 
present  or  prospective,  to  himself  or  his  creditors.  He  could  have  had  no  view 
of  raising  a  trust  in  Harrison  in  his  own  behalf,  or  of  taking  from  his  cred- 
itors anything  whatever.  Nor  did  he,  by  this  deed,  deprive  them  of  anything 
having  a  money  value;  nor  did  the  purchaser  consider  that  he  was  acquiring 
by  the  deed  any  beneficial  interest  in  the  property  in  dispute.  Ck)urts  take  a 
practical  view  of  all  matters.  We  are  not  to  be  understood  as  intimating  that, 
even  had  plaintiff  been  a  creditor  of  Magwire  at  the  date  of  the  conveyance, 
'  a  court  of  equity,  under  the  evidence  in  this  case,  would  have  been  bound  to 
sustain  this  bill  for  the  purpose  of  placing  in  the  hands  of  plaintiff  a  barren 
power  of  bidding  in  this  equity  of  redemption,  to  the  annoyance  of  defendant, 
and  without  any  reasonable  probabiliiy  of  pecuniary  benefit  to  plaintiff. 

"We  are  clearly  of  the  opinion  that  the  action  of  the  trial  court  in  dismiss- 
ing the  bill  was  correct.    The  Judgment  is  affirmed.    All  the  judges  concur." 

T.  H.  Culver f  for  plaintiff  in  error.  CliMt  Jamison  ^  Day,  for  defendant 
in  error. 

Norton,  C.  J.  This  cause  is  before  us  on  a  writ  of  error  prosecuted  by 
plaintiff  from  the  Judgment  of  the  St.  Louis  court  of  appeals  affirming  the 
judgment  of  the  circuit  court  of  the  city  of  St.  Louis  dismissing  his  bill.  We 
are  satisfied,  after  an  investigation  of  all  the  matters  in  the  record  before  us, 
that  plaintiff,  who  became  a  creditor  of  Ck^rge  A.  Maguire  subsequently  to  the 
execution  by  said  George  to  defendant,  Harrison,  of  the  deed  which  he  assails 
in  this  suit  on  the  ground  that  it  was  made  in  fraud  of  creditors,  has  failed  in 
his  proof  to  show  fraud  in  the  transaction.  The  opinion  of  the  court  of  ap- 
peals is  reported  in  11  Mo.  App.  136,  where  the  facts,  and  the  law  applicable 
to  them,  are  fully  stated;  and,  without  reiterating  them  here,  we  affirm  the 
judgment 

NOTE. 

Fbaudulbkt  Ck>NyxTAirosB  —  Subsbquent  Obsditob.  A  subsequent  creditor  has  no 
right  to  complain  of  a  prior  conveyance  as  fraudulent,  Johnson  v.  Skaggs,  (Ky.)  2  S. 
W.  Rep.  498;  without  proving  an  intent  to  defraud  subsequent  creditors,  Barrows  v. 
Barrows,  (Ind.)  9  N.  £.  Bep.  371 ;  Emery  v.  Yount,  (Colo.)  1  Pac.  Rep.  686.  But  a  cred- 
itor who  had  contracted  to  deliver  goods  to  the  grantor  may  attack  the  conveyance, 
although  he  did  not  actually  deliver  the  goods  until  after  it  was  made.  Crawford  v. 
Beard,  (Or.)  8  Pac.  Rep.  537. 

Where  the  means  of  creditors  have  been  used  to  pay  off  prior  indebtedness,  they 
will  be  subrogated  to  the  rights  of  the  prior  creditors,  for  the  purpose  of  avoiding  a 
fraudulent  conveyance.    Barhydt  v.  Perry,  (Iowa,)  10  N.  W.  Rep.  820. 

See,  also,  Brown, v.  Vandermulen,  (Mich.^  7  N.  W.  Rep.  238. 

In  New  jersey  &  bill  showing  that  a  defendant  had  title  to  lands  when  he  incurred  the 
liability  in  question,  and  afterwards  conveyed  them  away  fraudulently,  is  held  to  show 
equity.  Gubberly  y.  Yager,  2  Ati.  Rep.  814.  If  the  conveyance,  alleged  to  be  fraudu- 
lent«  was  made  in  trust  for  the  debtor,  it  makes  no  difference  whether  the  debt  was  con- 
tracted before  or  after  the  making  of  the  conveyance.  Newman  v.  Van  Duyne,  Q(,  J.) 
7AtLRep.897. 

Mason  v.  Bank  of  Gommebob. 

(Supreme  Qnirl  of  MisaourL    February  14, 1887.) 

TBuaiu    PowBB  or  Tbustbb  to  Sell  Note— Riqutb  of  Puschasbb. 

Under  a  trust  created  for  the  benefit  of  life-tenants  and  aKremainder-man,  with 
directionB  to  allow  the  former  not  only  to  have  the  rents,  issues,  and  profits,  but 
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to  enjoy  the  property  itself,  the  trustee  has  an  implied  poVer  to  sell  transient  se- 
coritieB  in  order  to  make  permanent  investments ;  and  therefore,  where  a  bank  in 
good  faith  discounted  a  note,  having  less  than  a  year  to  mn,  for  snch  a  trustee, 
upon  his  statement  that  he  wished  to  accommodate  the  beneficiaries  by  making  ^ 
loan  to  them,  heldf  that  the  bank  was  protected,  although  the  trustee  misappropri- 
ated the  proceeds  of  the  note. 

Appeal  from  St.  LouIb  court  of  appeals. 

In  the  court  below  the  following  opinion  (referred  to  in  the  opinion  in  this 
-oourt)  was  delivered  by  Thompson,  J.: 

''Wheny  was  trustee  under  Julia  G.  Gabanne's  will.  The  nature  of  the 
trust  was  expressed  in  the  following  language:  •  First,  to  permit  my  said 
•son  Julius  to  use  and  enjoy  the  said  property,  and  take  the  rents,  issues,  and 
profits  thereof  as  long  as  he  shall  live;  and,  second,  if  he  die,  and  his  wife, 
Ann  Stella,  survives  him,  to  permit  the  said  Ann  Stella  to  use  and  enjoy  the 
said  property,  and  to  take  the  rents,  issues,  and  profits  thereof  as  long  as  she 
aball  live  and  remain  the  widow  of  the  said  Julius;  and,  third,  after  the  death 
of  the  said  Julius,  and  the  death  or  marriage  of  the  said  Ann  Stella,  to  hold 
the  same  in  trust  for  such  child  or  children  as  may  be  then  living,  and  the 
survivor  or  survivors  of  them,  until  the  youngest  of  such  children  shall  be 
twenty-one  years  of  age,  or  be  married,  and  shall  then  convey  the  absolute 
title  to  such  child  or  children.  And  if,  after  the  death  of  the  said  Julius,  and 
the  death  or  marriage  of  said  Ann  Stella,  there  be  no  child  of  said  Julius,  or 
if  his  children  all  die  before  becoming  twenty-one  years  old  or  being  married, 
then  my  will  is,  and  I  devise  and  bequeath  accordingly,  that  the  sbkre  hereby 
set  apart  for  the  said  Julius  pass  to  and  be  vested  in  my  own  right  heirs,  in 
the  same  manner  and  proportions  as  if  it  descended  from  me  by  direct  inherit- 
ance.* 

*' As  such  trustee  Wheny  held  an  unmatured  negotiable  promissory  note, 
made  payable  to  certain  persons,  and  by  them  indorsed  in  blank.  He  went  to 
the  president  of  the  Bank  of  Commerce,  and  asked  to  have  the  note  dis- 
-counted,  saying:  *  This  note  I  hold  as  trustee,  and  desire  to  accommodate  the 
beneficiaries  under  the  trust  by  making  a  loan,  and  I  want  to  negotiate  the 
note.'  The  president  of  the  bank,  having  made  some  inquiries  to  satisfy  him- 
self as  to  the  goodness  of  the  parties  to  the  note,  discounted  it  for  him.  The 
proceeds  were  paid  to  him  by  means  of  a  cashier's  check,  which  was  made  pay- 
able to  him  as  trustee,  and  which  he  presented  to  the  paying  teller,  who 
handed  to  him  the  money.  The  note  was  paid  to  the  bank  at  its  maturity. 
The  money  which  the  bank  paid  to  Wherry  for  the  note  was  misappropriated 
by  him,  and  lost  in  the  general,  wreck  of  his  business.  He  subsequently  re- 
signed his  trust  The  plaintiff  was  appointed  trustee  in  his  stead,  and  has 
brought  this  action  against  the  Bank  of  Commerce  to  recover  the  money  which 
it  received  from  the  parties  to  the  note  in  payment  of  it  at  its  maturity. 
Upon  evidence  substantially  as  above  stated,  the  circuit  court  gave  an  instruc- 
tion to  the  effect  that  the  plaintiff  could  not  recover. 

''The  action  necessarily  proceeds  upon  the  idea  that  the  Bank  of  Commerce 
received  a  portion  of  the  trust  funds  which  were  in  the  hands  of  Wherry 
under  such  ciroamstances  that  the  law  will  allow  it  to  be  recovered  for  the 
benefit  of  those  interested  therein.  If  this  is  so,  it  is  plain  from  the  above 
statement  that  it  must  be  in  consequence  of  some  rule  of  law  under  which 
parties  who  deal  with  trustees  proceed  at  every  step  at  their  peril,  and  under 
which  parties  who  have  dealt  with  trustees  in  entire  good  faith  are  liable  to 
sxifter  the  plainest  injustice.  We  hold  the  following  propositions  to  be  well 
settled: 

''^l)  That  the  holder  of  an  unmatured  negotiable  promissory  note,  indorsed 
in  blank.  Is  p^rima  facie  the  owner  thereof,  with  full  power  to  dispose  of  the 
same,  and  that  whoever  purchases  it  from  him  for  value  gets  a  good  title 
-thereto,  in  the  absence  of  knowledge  of  circumstances  affecting  the  title  of 
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such  holder,  provided  such  purchaser  act  in  good  faith.  It  is  not  sufficient  to 
destroy  his  title  that  there  were  circumstances  sufficient  to  put  a  prudent  man 
upon  inquiry,  or  that  he  may  have  been  negligent  in  failing  to  avail  himself 
of  his  means  of  knowledge.  The  test  of  his  liability  is  not  negligence  or  dili- 
gence, but  it  is  good  faith  or  bad  faith,  although  the  fact  of  ne^gence  may^ 
under  circumstances,  be  evidence  tending  to  show  bad  faith.  Goodman  v. 
Harvey,  4  Adol.  &  E.  870;  8wift  v.  Tyson,  16  Pet.  1;  Goodman  v.  SimondSf 
20  How.  343;  ffamilton  v.  MarJcs,  63  Mo.  178;  Edwards  v.  Thomas,  66  Mo. 
483. 

'*(2)  But  where  the  person  to  whom  such  note  is  offered  for  sale  or  dis- 
count has  distinct  notice,  at  the  time,  that  the  tiolder  does  not  own  it  in  his 
own  right,  but  as  trustee,  he  is  bound  at  his  peril  to  inquire  whether  the  in- 
strument creating  the  trust  has  conferred  power  upon  the  holder  so  to  dis- 
pose of  it.  In  the  case  of  executors,  administrators,  and  guardians,  the  trust 
is  so  far  governed  by  law  that  such  trustees  have,  prima  fa^ie,  the  power  to 
sell  j)ersonal  property  belonging  to  the  trust-estate.  A  person  may  therefore 
purchase  such  property  of  such  trustees  under  the  assurance  that  the  law  will 
protect  him  in  his  title,  provided  he  act  in  good  faith.  Field  v.  Schieff'elin, 
7  Johns.  Oh.  160;  Fountain  v.  Anderson,  33  Ga.  372;  Goodwin  v.  American 
Nat,  Bank,  48  Conn.  564;  Bayard  v.  Farmer8\  etc,.  Bank,  52  Pa.  St  235; 
Lowry  v.  Commercial,  etc,.  Bank,  Taney,  333.  But  the  powers  of  a  trustee 
under  a  will  are  such  as  are  conferred  upon  him  by  the  will,  and  none  other. 
He  has  not,  prima  facie,  the  power  to  sell  personal  property,  or  to  vai-y  se- 
curities belonging  to  the  trust-estate.  Whether  or  not  he  have  such  power 
is  a  question,  the  answer  to  which  must  be  sought  for  in  the  terms  of  the 
will;  and  whoever  purchases  of  him  ordinary  personal  property  belonging  to 
the  trust-estate,  or  negotiable  paper,  with  knowledge  that  he  holds  it  as 
trustee,  must  make  this  inquiry  at  his  peril.  Loring  v.  Salisbury  Mills,  12& 
Mass.  138;  Magwood  v.  Railroad  Bank,  5  S.  C.  379;  Bayard  v.  Farmers\ 
etc,.  Bank,  52  Pa.  St.  237;  Third  Nat.  Bank  v.  Lange,  51  Md.  138. 

**(3)  But  if  he  make  this  inquiry,  and  find  that  such  a  power  exists  in  the 
trustee,  or  if,  having  notice  of  the  trust,  he  assumes  the  risk  of  its  existence 
without  inquiry,  and  thereupon  purcliases  the  property  in  good  faith,  he  will 
get  a  good  title  if  the  power  in  fact  does  exist.  He  is  not  bound  to  see  to  the 
application  which  the  trustee  may  make  of  the  purchase  money.  Goodtmn  v. 
American  Nat.  Bank,  48  Conn.  564;  8haw  v.  Spencer,  100  Mass.  391;  Ashr 
ton  V.  Atlantic  Bank,  3  Allen,  217;  Fountain  v.  Anderson,  33  Ga.  337.  The 
last  proposition  is  declared  by  statute  in  this  state,    llev.  St.  S  3937. 

"  (4)  Where,  by  the  terms  of  the  instrument  creating  a  trust,  the  trustee  is 
to  pay  the  income  of  the  trust  property  to  a  life-tenant,  and  hold  the  capital 
for  a  remainder-man,  he  has  an  implied  power  to  sell  perishable  property,  and 
to  convert  into  money  transient  securities,  for  the  purpose  of  making  perma- 
nent investments.  Howe  v.  Earl  of  Dartmouth,  7  Ves.  137, 151;  Lichfield 
V.  Baker,  2  Beav.  481;  Pickering  v.  Pickering,  4  Mylne  &  C.  298;  Benn  v. 
Dixon,  10  Sim.  638;  Cairns  v.  Chauhert,  9  Paige,  163;  Healey  v.  Toppan, 
45  N.  H.  243. 

"Applying  these  jprinciples  to  the  case  in  Judgment,  we  have  no  doubt  that, 
by  the  terms  of  Julia  G.  Cabanne*s  will.  Wherry  had  impliedly  the  power  to 
convert  the  note  in  question  into  money  for  the  purposes  of  the  trust.  The 
trust  was,  indeed,  larger  in  its  terms  than  the  trusts  in  the  case  in  which  the 
English  courts  of  chancery,  and  the  American  courts  following  them,  have 
implied  such  power;  for  here  the  trustee  was  not  merely  to  permit  Julius 
Cabanne  and  his  wife  to  have  the  rents,  issues,  and  profits  of  the  trust  prop- 
erty, but  he  was  to  permit  them  to  enjoy  the  property  itself.  A  promissory 
note  having  less  than  a  year  to  run  is  manifestly  a  transient  security,  such  as 
a  trustee,  under  the  rule  above  stated,  ought  to  convert  into  money  for  the 
purpose  of  a  permanent  investment.    Trustees,  in  the  course  of  business,  are 
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liable  to  receive  negotiable  protnissory  notes  from  tbe  lessees  of  real  property, 
and  from  other  persons  having  dealings  with  the  trust-estate.  Such  notes 
m^,  prima  facie,  as  well  form  a  part  of  the  income  as  a  part  of  the  capital 
of  the  ^tate;  and  the  trustee  may»  in  the  proper  discharge  of  his  trusty  under 
tbe  terms  of  such  an  instrument  as  the  will  here  in  question,  have  occasion  to 
convert  such  transient  securities  into  money,  in  order  that  it  may  be  handed 
over  to  the  beneficiaries  in  the  trust. 

*' Since,  then,  Wheny  had  the  power  to  convert  the  note  in  question  into 
money,  the  only  remaining  inquiry  can  be  whether,  in  purchasing  it  from 
him  by  way  of  discount,  the  Bank  of  Ck>mmerce  acted  in  good  faith.  Upon 
this  point  there  is  not  a  particle  of  doubt.  There  were  no  circumstances 
developed  by  the  evidence  which  would  authorise  the  court  to  put  such  a 
question  to  the  juiy.  There  was  nothing  in  the  statement  of  Wherry  to  the 
president  of  the  bank  that  he  wanted  to  use  the  money  *  to  accommodate  the 
beneficiaries  under  the  trust  by  making  a  loan,'  which  would  raise  a  suspicion 
that  a  breach  of  trust  was  intended.  It  might  well  be  an  accommodation  to 
the  beneficiaries  in  the  trust  to  convert  the  note  into  money,  and  lend  it  to 
them  upon  such  security  as  a  trustee  is  authorized  to  take.  Certainly,  there 
is  nothing  in  this  statement  that  would  convey  an  intimation,  or  even  a  sus- 
picion, to  a  prudent  business  man  that  the  trustee  intended  to  convert  to  his 
own  use  the  money  so  received.  The  statement  was  made  by  Wherry  for  the 
very  purpose  of  warding  off  such  a  suspicion,  because  no  bank  would,  for  the 
sake  of  getting  the  discount  usually  reserved  upon  commercial  paper,  run  any 
risk  of  its  title  in  case  of  a  note  as  large  as  this  was;  it  being  for  the  sum  of 
$2,666.66.  We  are  therefore  clearly  of  opinion  that  the  circuit  court  was 
right  in  giving  the  instruction  that  the  plaintiff  could  not  recover. 

"In  reaching  this  conclusion,  we  have  not  overlooked  the  cases  cited  to  iis 
by  the  learned  counsel  for  the  plaintiff. 

"In  Renskaw  v.  Wills,  38  Mo.  201,  a  note  secured  by  a  deed  of  trust  had 
been  given  in  payment  of  purchase  money  at  a  partition  sale.  The  note  ex- 
pressed on  its  face  that  it  was  given  to  him  as  sheriff.  The  sheriff  sold  it 
before  maturity.  The  court  held  that  the  purchaser  did  not  get  a  good  title. 
He  had  notice,  from  the  terms  of  the  note  itself,  of  the  fiduciary  character  in 
which  the  sheriff  held  it.  The  reasoning  of  the  court  is  not  very  clear;  but 
the  decision  may  be  supported  upon  the  ground  that  a  sheriff  has  presump- 
tively no  power  to  sell  a  note  thus  held  by  him,  and  that  good  faith  requires  that 
a  person  to  whom  such  a  note  is  offered  by  a  sheriff  for  sale  should  satisfy  him- 
self concerning  the  power  of  the  latter  to  sell  it.  If,  however,  this  decision 
goes  against  the  conclusion  at  which  we  have  arrived  in  this  case,  it  is  suffi-  ^ 
cient  for  us  to  say  that,  in  so  far  as  it  places  the  liability  of  the  purchaser  of 
a  negotiable  note  npon  the  duty  of  making  inquiry,  it  is  overruled  by  the  sub- 
sequent cases  of  HamilUm  v.  Marks,  68  Mo.  178,  and  Edwards  v.  Thomas, 
66  Mo.  483. 

"The  case  of  Third  Nat.  Bankv,  Lange,  51  Md.  138,  proceeded  upon  the.^ 
ground  that  the  bank  purchasing  the  note  had  knowledge,  from  the  terms  of' 
the  note,  that  the  holder  was  a  trustee;  that  it  was  hence  bound  to  make  in- 
quiry as  to  his  power  to  sell  the  same.    Having  failed  to  do  this,  and  it  h^- 
ing  turned  out  that  he  was  disposing  of  it  in  fraud  of  his  trust,  it  was  helcL  ^ 
that  the  bank  did  not  get  a  good  title.    We  do  not  understand  from  the  dk-  " 
cision  of  the  court  whether  the  trustee  had  or  had  not  in  fact  the  power  to 
sell  the  note.    Assuming  that  he  had  such  power,  if  the  Maryland  court  in- 
tended to  hold  further  that  the  purchaser  was  bound  to  inquire  into  the  pur- 
poses for  which  he  was  offering  the  note  for  sale,  and  to  satisfy  himself  that 
those  purposes  were  lawful,  and  within  the  terms  of  the  trust,  we  feel  bound 
to  say  that,  while  we  have  great  respect  for  the  court  pronouncing  the  decis- 
ion, it  is  contrary  to  the  rule  of  the  two  cases  above  cited  from  our  supreme 
court,  and  it  does  not  meet  with  our  approval.    Our  decisions  proceed  upon 
v.3s.w.no.3 — 14 
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the  ground  that  public  policy  requires  that  those  who  purchase,  before  matu- 
rity, negotiable  securities,  which  enter  so  largely  into  the  movements  of  com- 
merce, should  not  lose  their  title  because  they  have  not  suspected  fraud  or 
instituted  inquiries  where  all  seemed  fair,  honest,  and  conformable  to  busi- 
ness usage. 

''The  judgment  of  the  circuit  court  is  afllrmed. 

"J  All  the  judges  concur.  V' » 

Krum  <&  Jonaa^  for  appellant.    Jas.  TamHg.  for  respondent. 

Bat,  J.  This  case  is  before  us  on  appeal  taken  by  plaintiff  from  the  judg- 
anent  of  the  St.  Louis  court  of  appeals,  afflru)ing  the  judgment  rendered  in 
'defendant's  favor  by  the  circuit  court  of  the  dty  of  St.  Louis.  The  opinion 
of  the  court  of  appeals  appears  in  16  Mo.  App.  275.  The  case  is  not  presented 
in  this  court  in  any  new  and  controlling  aspect,  and,  inasmuch  as  a  discus- 
:Sion  by  us  of  the  questions  involved  would  lead  to  the  same  conclusion 
reached  by  that  court,  which  we  think  is  correct,  we  see  no  good  reason  to 
.add  anything  to  what  is  there  said.    Judgment  affirmed. 

(All  concur,  except  Bsaob,  J.,  absent.) 


'  DouGHERTT  and  others  e.  Brown  and  others. 

{auprmM  Oowi  qf  ifinouri.    Fd)raai7  14, 1S87.) 
1.  Public  Boas— pETlttOH— Rbv.  St.  Mo.  {  6086. 

Under  section  6936,  Rev.  6t.  Mo.,  a  petition  to  establish  a  pnblio  road  Is  not  re- 
quired to  be  signed. 
^  Sams— AppBAZr-PsooBKDiKoe— JuBisDionov. 

Where,  upon  a  petition  to  establish  a  T>nblic  road,  the  county  court  entered  an  or- 
der, redting  the  presentation  of  the  petition,  and  that  It  had  been  proved  to  the  sat- 
isfaction or  the  court  that  dae  Ic^al  notice  had  been  given  of  the  intended  applica- 
tion, etc.,  heid,  on  appeal,  these  lacts  sufficiently  appearing  in  t^e  record,  that  the 
oonnty  court  had  Jurisdiction  to  establish  and  open  the  road. 
8.  Sams— Damages— RuLB  in  Nkwby  y.  Platr  Co.,  25  Mo.  258,  Adhbbbd  to— Consr. 
Mo.  1875. 

The  rule  established  in  Missouri  by  the  case  of  Newby  y.  PkUte  Oo,,  25  Mo.  258,  and 
uniformly  adhered  to  since,  that  damages  for  property  taken  for  a  public  use  may 
be  compensated  for  or  paid  in  benefits  peculiar  to  that  which  is  not  taken,  but  not 
in  such  benefits  as  are  common  to  the  public  at  large,  has  neither  been  nullified 
nor  impaired  by  the  constitution  of  1875. 

Appeal  from  drcnit  court,  Audrain  county. 
.    Forrist  dk  Fry^  for  appellant. 

" '  Norton,  0.  J.  1.  This  is  a  proceeding  by  injunction  to  restrain  and  enjoin 
ihe  defendant  Brown,  as  road  overseer,  and  the  judges  of  the  county  court  of 
Audrain  county,  from  opening  a  road  over  the  land  of  plai ntiff .  The  grounds 
alleged  for  the  relief  asked  are  that  the  road  was  never  legally  established; 
that  no  notice  of  filing  a  petition  to  establish  the  road  had  been  given;  that 
the  county  court  acquired  no  jurisdiction  to  establish  the  road;  that  the  right 
of  way  had  never  been  legally  acquired  over  the  land ;  and  that  no  compensa- 
tion had  been  received  by  plaintiff  for  the  right  of  way. 

It  is  insisted  that  the  notice  is  insufficient,  not  because  it  was  not  put  up 
in  three  public  places  in  the  township  20  days  before  the  first  day  of  the  reg- 
ular term  of  the  county  court,  but  because  it  does  not  appear  to  have  been 
signed  by  any  person.  While,  by  section  6935,  Bev.  St.,  it  is  made  necessary 
that  the  petition,  when  presented,  should  not  only  be  signed,  but  that  it  should 
be  signed  only  by  a  certain  designated  class  of  persons,  no  such  requirement 
is  mwie  by  section  6936  as  to  notice  of  the  presentation  of  such  petition,  and 
in  the  absence  thereof  we  cannot  assume  to  make  a  requirement  which  the 
legislature  omitted.    To  sustain  defendants'  contention,  we  have  been  cited 
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to  certain  oases,  of  which  the  case  of  Schulenhurg  v.  Bascom,  38  Mo.  189,  is 
a  type,  in  which  It  is  held  that  under  the  mechanic's  lien  law  the  notice  re- 
quired to  be  given  by  a  subcontractor  must  be  in  writing,  and  signed  by  him. 
There  the  duty  of  giving  the  notice  is  imposed  upon  a  particular  person  or 
class  of  persons,  and  in  such  cases  stand  upon  entirely  different  grounds  from 
the  one  under  consideration.  The  notice  in  the  present  instance  contained  in 
it  everything  which  the  statute  requires,  and  seems  to  have  been  effectual  to 
bring  into  court  Mrs.  Waiker,  plaintiff *s  grantor,  for  the  purpose  of  object- 
ing to  the  notice  on  the  ground  that  it  was  not  signed. 

2.  The  jurisdiction  of  the  county  court  to  establish  and  open  a  new  road  is 
predicated  upon  the  fact  that  a  notice  has  been  given  as  required  by  section 
6936,  and  the  presentation  of  a  petition  in  conformity  with  said  notice,  as 
provided  by  section  6935;  and,  unless  these  things  appear  on  the  face  of  the 
proceedings  of  the  court,  its  judgment  is  coram  non  Judice.  In  this  case 
these  jurisdictional  facts  sufficiently  appear  in  the  record  and  proceedings  had; 
it  being  recited  in  the  order  of  the  court  as  follows:  ''And  it  appearing  on 
the  face  of  the  petition  that  the  signers  thereto  were  twelve  householders  in 
Calve  township,  and  that  three  of  them  lived  immediately  on  the  line  of  the 
road  sought  to  be  established,"  etc.  '  On  this  notice  and  petition  the  county 
<x>urt,  after  reciting  in  the  order  the  presentation  of  the  petition,  and  that  it 
had  been  proved  to  the  satisfaction  of  the  court  that  due  legal  notice  had  been 
given  of  the  intended  application,  then  ordered  the  commissioner  to  view  and 
mark  out  the  road  petitioned  for.  The  record  further  shows  that  the  com- 
missioner made  his  report,  which  was  approved,  and  upon  such  approval  that 
three  disinterested  householders  were  appointed  to  act  and  assess  damages; 
that  they  made  a  report  to  the  effect  that  no  persons  are  entitled  to  damages, 
•upon  which  the  oourt  made  the  following  order:  '*And  now  the  oourt,  hav- 
ing fully  considered  the  foregoing  report,  find  the  said  road  a  public  utility; 
wherefore  it  is  by  the  court  ordered  that  the  road  be,  and  the  same  is  hereby, 
established  and  loc^ated  as  set  forth  in  said  report.  And  the  court  f  uither 
finds  from  the  report  of  the  jury  appointed  to  assess  damages  that  no  damages 
are  allowed;  therefore  it  is  adjudged  by  the  court  tbat  no  one  is  entitled  to 
damages  on  account  of  said  road.  And  it  is  f  ui-ther  ordered  by  the  court  that 
the  road  overseer  of  that  district  proceed  to  open  said  road  as  by  statute  pro- 
vided.'' These  proceedings  seem  to  be  regular  enough,  and  the  case  of 
WhiteHy  v.  Platte  Co.,  73  Mo.  80,  and  others  like  it,  to  which  we  have  been 
referred,  are  not  analogous  to  this;  for  it  did  not  appear  in  the  Whitely  Case 
that  the  required  notice  had  been  given. 

It  is  further  insisted  that  under  the  constitution  of  1875,  art.  2,  8  21,  the 
compensation  for  land  taken  for  a  public  use  must  be  in  money,  and  that  com- 
missioners appointed  to  assess  damages  for  land  thus  taken  cannot,  in  estimat- 
ing damages,  take  into  consideration  the  peculiar  advantages  to  that  which  is 
not  taken,  by  reason  of  the  use  to  which  that  taken  is  to  be  devoted,  but  must 
assess  the  money  value  of  that  which  is  taken,  without  reference  to  the  advan- 
tages to  that  not  taken,  and  that  such  money  value  must  be  paid  to  the  owner, 
or  into  court  for  him,  before  his  proprietary  rights  can  be  disturbed.  Previous 
to  the  adoption  of  the  constitution  of  1875,  the  rule  was  firmly  established  in 
this  state  by  the  case  of  Newhy  Y.Platte  Co.,  25  Mo.  258,  and  has  uniformly 
been  adhered  to  since,  that  damages  for  property  taken  for  a  public  use  may 
be  compensated  for  or  paid  in  benefits  peculiar  to  that  which  is  not  taken,  but 
not  in  such  benefits  as  are  common  to  the  public  at  large.  We  are  of  tlie 
opinion  that  this  rule  has  neither  been  nullified  nor  impaired  by  the  section 
of  the  constitution  of  1875  referred  to,  and  the  only  change  affected  by  it, 
where  property  is  taken  for  public  use,  is  that  if  the  commissioners  appointed 
to  assess  damages  report  that  the  owner  has  been  damaged  by  such  taking  in 
a  given  amount,  that  such  amount,  before  the  owner  can  be  disturbed  in  his 
proprietary  rights,  be  either  paid  to  him,  or  into  court  for  him.    If,  however. 
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the  commissioners  ascertain  that  the  benefits  peculiar  to  the  land  not  taken 
is  a  fuU  equivalent  for  the  land  taken,  and  that  the  owner  is  not  entitled  to 
any  damage,  there  is  nothing  to  pay,  because  there  is  no  damage  to  be  com- 
pensated for;  and  it  is  only  where  damages  are  assessed,  and  the  amount 
ascertained,  that  the  constitution  providing  that,  before  the  owner  can  be 
disturbed  in  his  proprietary  rights,  "such  compensation  must  either  be  paid 
to  the  owner,  or  into  court  for  him,"  applies  in  so  far  as  taking  private  prop- 
erty for  a  public  use  is  considered.  If  all  the  land  the  owner  has  iii  taken  for 
a  public  use,  leaving  him  none  to  be  benefited  by  the  use  to  which  it  is  de- 
voted, in  such  case  the  land  cannot  bp  compensated  for  in  benefits,  but  must 
be  compensated  for  in  money.  The  rule  adverted  to  has  been  deemed  so  well 
established  that  in  the  case  of  Jackson  Co,  v.  WaMo^  85  Mo.  640,  where  the 
correctness  of  the  rule  was  challenged,  the  judgment  of  the  circuit  court  rec- 
ognizing its  correctness  was  afiirmed  in  a  per  curiam  opinion  on  the  authority 
of  Newby  v.  Platte  Co.,  supra.  Judgment  affirmed. 
(All  concur,  except  Brags,  J.,  absent.) 


Smith  and  others  v.  Jamison  and  others. 
(St^intrM  Onsrt  qf  JfiMouri.    February  14, 1887.) 

1m  UHOTION— DiBFDTBD  TTTLE. 

An  hijanctlon  will  not  lie,  as  an  original  and  independent  salt,  to  try  the  title  to 
a  ''disputed  strip  of  ground,^'  and  a  mine  sitoated  on  it,  held  and  possessed  by 
another  person  under  claim  of  right  and  color  of  title. 

Appeal  from  circuit  court,  Jasper  county. 

Pfielps  &  TT^omas,  for  appellant.  Towig,  Harding  dk  BiUer^  for  reBpond- 
ent. 

Bat,  J.  This  is  an  original  and  independent  suit  for  an  injunction  to  re- 
strain the  defendants  from  moving  upon  a  "strip  of  ground,"  on  the  bound- 
ary line  between  lots  1  and  2  of  the  S.  W.  J  of  section  7,  township  28,  range 
83,  in  Jasper  county,  12  feet  wide  at  the  north  end,  and  20  at  the  south  end,  the 
ownership  and  possession  of  which  is  claimed  by  both  parties.  Suit  was  com- 
menced twelfth  of  January,  1883,  with  temporary  injunction  till  the  March 
term,  1888,  when*there  was  answer  of  general  denial,  and  motion  to  dissolve 
the  injunction,  which  came  on  for  tiial  at  the  September  term,  1888,  and  re- 
sulted in  a  finding  and  judgment  for  defendants,  dissolving  the  injunction, 
and  dismissing  the  bill,  from  which  the  plaintiffs  appealed  to  this  court.  At 
the  trial  it  was  admitted  that  the  plaintilfs  were  the  owners  and  in  possession 
of  lot  2  of  said  quarter  section,  and  that  the  defendants  Jamison  and  Vivian 
were  the  owners  and  in  possession  of  lot  1  of  said  quarter  section,  and  that 
the  other  defendants  were  moving  on  the  west  side  of  lot  1,  under  a  license 
from  said  Jamison  and  Yivian,  and  that  lot  2  is  valuable  principally  for  min- 
ing purposes;  that  the  controversy  here  is  as  to  the  line  between  the  lots, — 
the  strip  in  dispute  being,  as  before  stated,  20  feet  wide  at  one  end,  and  12  at 
the  other ;  and  that  defendants  are  in  possession  of  shaft  on  the  disputed  strips, — 
that  is,  in  possession  of  the  shaft  located  on  the  line  of  the  disputed  strip 
known  as  the  "Line  Shaft."  The  shaft  itself,  in  which  the  mining  is  being 
done,  is  conceded  to  be  in  possession  of  defendants,  and  one-half  of  it,  less 
six  inches,  is  also  admitted  to  be  on  lot  1,  outside  the  disputed  strip;  but  it  is 
claimed,  and  the  evidence  tends  to  show,  that,  at  the  t>ottom  of  the  shaft,  de- 
fendants are  drifting  west  at  one  point  about  6  feet,  and  at  another  about  15 
feet,  and  mining  on  the  disputed  strip,  and  have  taken  therefrom  about  100 
tons  of  ore,  woi-th  $2,000.  The  line  between  lots  1  and  two  runs  north  and 
south;  lot  1  being  on  the  east,  and  lot  2  on  the  north. 

Two  different  surveys  had  been  made  for  the  purpose  of  locating  and  fixing 
this  dividing  line.    The  first  was  made  in  1852,  by  Mark  Bichardson,  a& 
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county  surveyor,  at  the  instance  of  J.  N.  Vivian,  the  original  owner  of  lot  1, 
under  whom  defendants  claim,  who  located  and  fixed  the  south-west  and  north- 
west comers  of  lot  1,  and  ran  the  line  between  said  corners  as  the  western 
boundary  of  said  lot,  and  blazed  the  way,  all  along  between  said  corners,  by 
marking  the  trees,  which  were  still  visible  and  traceable  at  the  time  of  the 
trial.  In  July,  1883,  after  suit  was  commenced,  another  survey  was  made 
by  K.  Elliott,  as  county  surveyor,  at  the  instance  of  plaintiff,  who  located  the 
dividing  line  east  of  that  fixed  by  Richardson  in  1852.  These  two  lines,  as 
before  stated,  were  12  feet  apart  at  the  north  end,  and  20  at  the  south,  and 
the  strip  of  ground  between  them  is  the  land  in  controversy.  The  correct- 
ness and  le^^ity  of  each  survey  is  controverted  by  the  opposing  party.  In 
addition  to  these  two  surveys,  there  was  another  survey  made  in  1881,  under 
article  2  of  chapter  58,  Bev.  St.  1879,  p.  585,  for  the  purpose  of  locating, 
identi^ng,  and  establishing  the  corners,  line,  and  western  boundary  of  lot 
1,  as  fixed  by  the  original  survey  of  Richardson,  made  in  1852.  This  survey, 
at  which  said  Elliott  acted  as  county  surveyor,  was  made  at  the  instance  of 
defendants,  and  resulted  in  relocating  and  fixing  the  western  corners  and  line 
of  lot  1  within  a  foot  or  two  of  the  original  boundary  made  by  Richardson's 
survey  of  1852. 

The  shaft  called  the  "Line"  or  "  Weatherby  A  Mayhew  Shaft"  is  located  on 
the  eastern  line,  ran  by  Elliott  in  July,  1883,  which  passes  over  the  mouth  of 
the  shaft,  and  six  inches  east  of  the  centre  thereof.  It  was  in  this  shaft,  thus 
situated  mostly  on  the  disputed  strip,  that  defendants  were  mining  at  the  time 
this  suit  was  brought;  the  plaintiffs  claiming  that  the  disputed  strip  west  of 
the  line  was  a  part  of  lot  2,  and  belonging  to  them,  and  was  in  their  posses- 
sion, at  the  institution  of  this  suit,  while  the  defendants  claim  that  all  the 
land  east  of  the  line  ran  by  Richardson  in  1852,  including  the  disputed  strip, 
was  a  part  of  lot  1,  and  in  law  and  fact  was  in  their  possession,  and  had  so 
been  ever  since  the  Richardson  survey  of  1852,  except  a  brief  interval  at  and 
subsequent  to  the  late  civil  war,  and  by  reason  thereof.  In  support  of  this 
claim,  there  was  evidence  tending  to  show  that  the  defendants,  and  those  un- 
der whom  they  claim,  had  lived  and  resided  upon  lot  1  ever  since  the  Richard- 
son survey,  in  1852,  except  the  interval  aforesaid;  that  they  had  actual  pos- 
session of  a  part  of  said  lot,  in  the  name  of  the  whole,  under  claim  and  color 
of  title,  exercising  the  usual  acts  of  ownership  over  the  whole  tract,  up  to  the 
Richardson  survey  as  the  western  boundary  thereof.  There  was  evidence 
also  tending  to  show  that,  for  some  short  time  before  the  institution  of  this 
suit,  the  plaintifTs  had  been  mining  on  the  disputed  strip,  close  up  to  the 
eastern  line  ran  by  said  Elliott  in  July,  1883,  and  claimed  to  own  the  same. 

The  question  presented  for  our  determination  upon  this  state  of  facts  is 
whether  injunction  will  lie,  as  an  original  and  independent  suit,  to  try  the 
title  to  the  "disputed  strip  of  ground,"  and  the  mine  in  question  situated 
thereon,  and  so  held  and  possessed  by  the  defendants  under  claim  of  right  and 
color  of  title.  On  this  subject  the  law  is  thus  stated  by  High  on  Injunctions, 
{section  732:)  "The  jurisdiction  in  restraint  of  trespass  to  mines  is  not  an 
original  jurisdiction  of  equity,  under  which  the  court  would  be  justified  in 
trying  the  title  to  the  mines  themselves,  and  the  party  aggrieved  must  there- 
fore first  establish  his  title  at  law,  or  show  satisfactory  reason  for  not  doing 
«o.  And  an  injunction  has  been  refused  when  defendants  claim  under  an  ad- 
verse title,  and  where  plaintiffs  had  allowed  nearly  a  year  to  pass  after  de- 
fendants had  begun  working  the  mine  before  seeking  relief.  So  it  is  proper 
to  refuse  the  injunction  where  plaintiffs  right  is  by  no  means  clear,  and  where 
his  remedy  at  law  is  adequate."  In  the  same  section,  this  author  further 
adds:  "It  is  not  necessary,  however,  that  the  owner  should  have  actu^ly  es- 
tablished his  title  by  an  action  at  law;  and  if  he  makes  out  a  good  prima  fa- 
cie title,  which  is  not  controverted  by  defendant,  and  shows  that  those  under 
whom  he  claims  have  been  in  possession  and  use  of  the  mine  for  a  long  period 
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of  years,  he  is  entitled  to  an  injunction  to  prevent  such  depredations  upon  hia 
mine  as  are  likely  to  result  in  irreparable  injury."  There  is  an  abundance 
of  other  authority  to  the  same  effect.  PUlaworth  v.  Eopton,  6  Ves.  51 ;  Smith 
V.  Collyer,  8  Ves.  89;  Hart  v.  Mayor,  etc,,  of  Albany ,  9  Wend.  571;  EclieU 
kamp  y.  Schroder,  45  Mo.  505;  Preston  v.  Smith,  26  Ped.  Rep.  884,  (opinion 
by  Brewer;)  High,  Inj.  §§  697,  698,  701: 

Tested  by  these  views,  it  will  be  seen  that  plaintiff's  case  falls  very  far  short 
of  the  requirements  of  the  law  in  such  cases.  In  a  case  like  the  present  an 
action  of  ejectment  would  be  an  appropriate  remedy  to  test  the  right  and  try 
the  title  to  the  "disputed  strip  and  mines"  in  question,  and  in  such  action, 
and  as  auxiliary  thereto,  if  the  facts  warranted  it,  and  under  proper  averments, 
an  injunction  pendente  lite  might  be  appropriate,  and  amply  secure  all  the 
Just  Tights  of  the  plaintiff  in  the  premises^  Janney  v.  Spedden,  88  Mo.  895; 
Majors'  Heirs  v.  Rice,  57  Mo.  385;  More  v.  Perry,  61  Mo.  174;  Tamm  v.  Kel- 
logg, 49  Mo.  119. 

With  these  views,  and  under  these  authorities,  we  are  of  opinion  that  the 
trial  court  committed  no  error  in  dissolving  the  injunction  and  dismissing 
the  bill,  and  for  these  reasons  its  judgment  is  affirmed. 

(All  concur,  except  Braob,  J.,  absent.) 


Stampxr  «.  BoBEBTS  and  othen. 

(Supreme  (hurt  of  Utimmri.    February  14, 1887.) 

IwjuKcnow— Laches— School  Tax. 

In  a  proceeding  for  an  Injunction  to  restrain  the  ooUeotion  of  a  school  tax  for  a 
sohool-district,  in  which  it  appean  that  plaintiff  bases  his  objection  to  pay  taxes  oi> 
an  irregulArity  in  the  proceeaings  for  the  formation  of  the  Bcbooi-distrlct  four  years- 
previously,  thecoiiri  will  refuse  the  relief  on  the  ground  of  the  laches  of  the  plain- 
tiffin  delaying  so  long  his  proceedings  for  relief. 

Appeal  from  circuit  court,  Randolph  country. 

Norton,  C.  J.  This  is  a  proceeding  by  injunction  to  restrain  the  collection 
of  a  school  tax  for  school-district  No.  5,  township  54,  ranges  15  and  16,  in 
Bandolph  county,  on  the  ground  that  said  school-district  was  never  l^ally 
organized,  and  that  there  is  in  fact  no  such  school-district.  Notice  was  given 
that  the  petition  would  be  presented  to  the  Bandolph  circuit  court  on  the 
twenty-ninth  of  March,  1884.  Defendant  appeared,  and  the  cause  was  sub« 
mitted  to  the  court  on  the  petition,  and  the  bill  was  dismissed,  and  final  judg- 
ment rendered  against  plaintiff  for  costs,  from  which  he  prosecutes  his  appeal 
to  this  court.  It  appears  from  complainant's  bill  that  on  the  twelfth  of  J^rch, 
1880,  a  petition  was  presented  to  the  school  directors  of  district  No.  4,  town- 
ship 54,  range  16,  saying  that  the  petitioners  wished  to  form  a  new  district 
out  of  territory  to  be  taken  from  school-district  No.  4,  township  54,  range  16, 
and  from  school-district  No.  2,  township  54,  range  15.  This  petition  set  forth 
with  particularity  the  territory  to  be  taken  from  said  districts  No.  4  and  No. 
2.  On  the  reception  of  the  petition  said  directors  had  notices  of  election  for 
said  purpose  posted  as  required  by  law,  in  exact  conformity  with  said  petition, 
the  boundaries  of  the  contemplated  new  district  being  described  in  said  notices 
exactly  as  in  the  petition ;  that  the  boundaries,  as  described  in  said  petition, 
and  notices,  embraced  164  acres  of  land  of  plaintiff,  on  which  he  then  resided 
and  now  resides;  and  that  one  McOrary  also  owned  and  now  owns  216  acres 
of  land  within  said  boundaries.  It  also  appears  that  at  the  imnual  meeting 
of  said  school-district  No.  4,  held  in  April,  1^0,  when  the  proposition  to  form 
a  new  district  came  up  to  be  acted  upon,  an  amendment  was  made  changing 
the  proposed  boundaries,  without  any  further  notice  to  plaintiff,  who  was  not 
present  at  said  meeting,  so  as  to  include  only  his  dwelling-house  and  seven 
acres  of  his  land  in  the  proposed  new  district,  leaving  his  barn,  stables,  and 
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157  acres  of  his  land  in  district  No.  4,  and  so  as  to  include  only  50  acres  of 
said  McCrary's  land  in  the  proposed  district,  leaving  the  rest  of  his  farm,  166 
acres,  in  said  district  Ko.  4;  that  the  original  proposition  as  thus  amended 
was  voted  upon,  and  declared  adopted,  and  said  new  district  organized.  It 
further  appears  that  plaintiff  paid  the  school  taxes  thereafter  assessed  against 
him  for  said  new  district  (but  paid  the  same,  as  alleged,  under  protest)  till 
the  institution  of  this  suit,  in  1884. 

It  is  contended  by  counsel  that  under  sections  7028  and  7081,  Eev.  St.,  the 
voters,  when  assembled  at  the  annual  meeting,  were  confined  to  the  proposi- 
tion of  creating  the  new  district  out  of  the  exact  territory  as  described  in  the 
petition  and  notices;  and  that  as  they  did  not  do  so,  but  changed  the  bound- 
ary in  the  particulars  above  stated,  the  whole  proceeding  is  void.  According 
to  the  petition  and  notices  it  was  proposed  to  include  164  acres  of  plaintiff's 
land  in  the  new  district  According  to  the  change  or  amendment  made,  all 
of  the  land  was  not  included,  but  only  seven  acres  of  it,  and  it  is  the  change 
thus  made  upon  which  the  above  contention  is  based.  Conceding,  for  the  pur- 
posed of  this  case,  without  determining  the  question,  that  the  change  thus 
made  was  irregular  and  in  excess  of  the  powers  conferred,  the  question  still 
remains  whether,  under  the  facts  of  the  case,  a  court  of  equity  should  inter- 
pose its  injunctive  and  restraining  process.  The  proceedings  to  establish 
this  new  district  occurred  in  April,  1880.  This  suit,  assailing  its  validity, 
was  brought  in  1884.  In  the  mean  time  the  new  district  was  in  fact  organ- 
ized, and  has  remained  so  organized,  unchallenged  by  plaintiff,  except  so  far 
as  his  protest,  when  paying  school  taxes  assessed  against  him,  may  be  re- 
garded as  challenging  it.  In  view  of  these  facts,  and  the  further  fact  that 
dnringan  interval  of  four  years  the  de  facto  existence  of  the  district  was  rec- 
ognized, and  parties  interested  have  adapted  themselves  to  the  changed  con- 
dition of  things,  presumably,  for  school  purposes,  and  incurred  expenses  nec- 
essarily incidental  to. conducting  a  school,  we  are  fully  justified  in  affirming 
the  Judgment  of  the  circuit  couri,  on  the  ground,  if  on  no  other,  that  plain- 
tiff by  his  laches  has  allowed  a  condition  to  exist  for  four  years  which  would 
make  it  inequitable  to  grant  the  relief  prayed  for.  Landrum  v.  Union  Bank, 
68  Mo.  48;  EitoTien  v.  Railroad  Co.,  69  Mo.  224;  Sradshaw  v.  Tates,  67 
Mo.  221. 

Judgment  afiftrmed,  in  which  all  concur,  except  Bbaob,  J.,  absent. 


Grrr  of  Savannah  «.  Hanoogk. 

(JSupreme  Oawri  qf  Missawri.    February  14, 1887.) 

HinnoiPAi.  OoBPORATionB— ^OoifDxifNAiioir  ov  lih.m  fob  Allst— PasLio  XTbs— Qm- 
TioiT  OF  Law. 

Under  Const.  Mo.  1876,  art.  2, 1 20,  providing  *'  that,  whenever  an  attempt  is  made 
to  take  t>rivate  property  for  a  use  alleged  to  be  nublic,  the  question  whether  the 
oontemplated  use  be  really  public  shall  be  a  judicial  question,  and  as  such  judicially 
determined,"  a  question  as  to  whether  the  condemnation  of  land  for  an  alley- way 
is  for  a  public  use  is  one  for  the  oourt,  and  should  not  be  submitted  to  the  jury. 

Appeal  from  circuit  court,  Andrew  county. 

2>.  Rea  dk  Son,  for  appellant.    Qidding  <&  Sanders,  for  respondent. 

Black,  J.  The  plaintiff  is  a  city  of  the  fourth  class  under  the  general  laws 
of  this  state.  The  mayor  and  aldermen  passed  an  ordinance  establishing  an 
alley  in  block  28,  on  property  owned  by  the  defendant,  in  the  rear  of  a  row 
of  business  houses  fronting  upon  one  of  the  streets.  The  ordinance  declares 
that  the  property  taken  '*  shall  thereafter  be  and  remain  a  public  alley,  in  all 
respects,  in  the  city  of  Savannah."  Commissioners  were  appointed  to  assess 
damages  to  defendant  for  the  property;  and  to  their  report  he  filed  exceptions 
in  the  circuit  court  under  the  provisions  of  section  ^^40,  Bev.  St.    On  trial 
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the  circuit  court  instructed  the  jury  that  whether  the  contemplatied  use  was 
really  a  public  use  was  a  question  for  theni  to  determine,  and  for  their  guid- 
ance various  instructions  were  given  in  that  behalf.    Verdict  for  defendant. 

The  only  matter  which  we  need  consider  is  whether  this  question  should 
have  been  submitted  to  the  Jury  at  all.  Section  20,  art.  2,  Const.  1875*  pro- 
vides "that,  whenever  an  attempt  is  made  to  take  private  property  for  a  use 
alleged  to  be  public,  the  question  whether  the  contemplated  use  be  really  pub- 
lic shall  be  a  judicial  question,  and  as  such  judicially  determined,  without  re- 
gard to  any  legislative  assertion  that  the  use  is  public.**  As  this  is  a  new  sec- 
tion, not  found  in  any  of  the  former  constitutions  of  this  state,  it  may  be  well 
to  look  to  the  state  of  the  law  before  its  adoption.  In  County  Court  of  St. 
Louis  Co,  V.  Grisijoold,  58  Mo.  175,  which  was  a  proceeding  to  condemn  prop- 
erty for  a  park,  these  propositions  of  law  were  clearly  asserted:  (1)  That, 
when  it  is  once  seen  that  the  land  sought  to  be  appropriated  under  the  power 
of  eminent  domain  is  for  a  public  use,  then  the  legislative  authority  over  the 
subject  cannot  be  supervised  or  restricted  by  the  courts;  (2)  that,  where  it  is 
plainly  seen  that  there  is  an  attempt  to  procure  the  condemnation  of  property 
for  private  use,  then  the  courts  will  declare  the  law  void.  It  is  also  there 
said,  if  it  is  doubtful  or  questionable  whether  the  use  is  public  or  not,  testi- 
mony may  be  heard  to  determine  the  fact.  These  same  principles  of  law  had 
been  previously  laid  down  in  the  case  of  Dickey  v.  Tennisont  27  Mo.  873, 
where  it  is  said:  "As  we  may  determine  from  the  act  authorizing  the  im- 
provement whether  the  property  directed  to  be  taken  ia  for  public  use,  there 
is  no  reason  why  the  same  means  should  not  be  resorted  to  in  order  to  ascer- 
tain whether  it  is  not  for  a  private  use."  Accordingly  the  court  in  that  case 
looked  into  the  act,  which  was  one  to  establish  a  "neighborhood  road,"  and 
from  the  various  provisions  declared  it  an  effort  to  take  private  property  for 
private  use,  and  therefore  unconstitutional  and  void. 

It  will  thus  be  seen  that  the  question  whether  the  use  for  which  the  prop- 
erty is  about  to  be  taken  is  a  public  use  has  already  been  regarded  in  this  state 
as  a  judicial  question, — a  question  which  the  courts  would  for  themselves  de- 
cide. Notwithstanding  this,  it  is  undeniably  true  that  the  courts  were  dis- 
posed to  defer  somewhat  to  a  legislative  declaration  upon  the  subject.  Hence 
it  is  salfi,  if  the  legislature  has  declared  the  use  or  purpose  to  be  a  public  one, 
its  judgment  will  be  respected  by  the  courts,  unless  the  use  be  palpably  pri- 
vate. Dill.  Mun.  Ck)rp.  (3d  Ed.)  §  600.  MUls,  Em.  Dom.  §  10,  is  to  the  same 
effect. 

!N'ow,  the  constitutional  provision  of  this  state,  before  quoted,  makes  it  the 
duty  of  the  courts  to  determine  whether  the  use  be  a  public  use  or  not,  with- 
out any  regard  to  a  legislative  assertion  upon  the  subject.  They  are  freed  from 
the  influence  of  any  expressed  judgment  of  the  legislature  in  that  behalf,  and 
enjoined  to  determine  the  question  wholly  regardless  of  what  that  branch  of 
the  state  government  asserted  upon  the  subject.  The  method,  however,  by 
which  the  courts  determine  whether  the  use  is  a  public  use,  remains  the  same 
as  before.  Neither  the  constitution  nor  any  statute  requires  that  question  to 
be  submitted  to  a  jury.  The  courts  will  decide  the  question  without  the  aid 
of  a  jury.  In  most  cases  there  is  and  can  be  no  fact  for  the  jury  to  determine. 
Statutes  often  require  a  finding  by  the  court  or  commissioners  that  the  pro- 
posed Improvement  is  necessary  for  the  public  convenience;  but  that  is  another 
and  a  different  question  from  the  one  whether  the  use  is  really  publia 

In  the  present  case  the  mayor  and  aldermen  have  ample  power,  by  ordi- 
nance, to  establish  new  streets  and  alleys,  and  to  cause  property  to  be  con- 
demned therefor.  The  alley  in  question  is  opened,  as  the  ordinance  says,  for 
the  purpose  of  grading  and  improving  the  same,  and  is  to  be  and  remain  a 
public  alley  in  all  respects.  All  this  is  done  at  the  public  expense,  and  the  al- 
ley becomes  a  part  of  the  system  of  streets  and  alleys  of  the  city.  That  the 
use  is  a  public  one  is  manitot  on  the  faoe  of  the  record.    Dill.  Mun.  Corp. 
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<8d  Ed«}  §  595.  The  court  should  have  so  ruled,  without  submitting  any  such 
issue  to  the  Jury.  The  use  being  public,  the  necessity  of  exercising  the  power 
to  condemn  is  by  the  law  left  to  the  judgment  of  the  mayor  and  aldermen. 
The  judgment  is  therefore  reversed,  and  the  cause  remanded. 

Bbaob,  J.f  absent.    The  other  judges  concur. 


King  «.  Chioago,  B.  I.  &  P.  Bt.  Co. 

{Shgpreme  Court  qf  Missouri.    Febraary  14, 1887.) 

Bailboad  Ferobs— Mibboubi  Doublb  Damagb  Act— Plaob  ov  Ikjubt— BviDViroB. 

In  an  action  for  doable  damages  for  the  killing  of  stock,  brought  aicalnst  a  rall- 
load  company  under  Rev.  St  Mo.  |  809,  the  fitct  that  the  injury  occuired  in  the 
township  in  which  the  action  Is  brought,  or  in  the  adjoinii^g  township,  as  reauired 
by  Bev.  St.  Mo.  {  2889,  must  be  proved,  and  in  the  absence  of  such  proof  the  de- 
ibndant  is  entitled  to  an  Instraction  in  the  nature  of  a  demurrer  to  the  evidence. 

Appeal  from  circuit  court,  Buchanan  county. 
M.  A.  Low,  for  appellant. 

Bat,  J.  This  action  was  commenced  April  16, 1879,  before  a  justice  of  the 
peace  in  Bloomington  township,  Buchanan  county,  to  recover  double  damages, 
under  the  statute,  for  killing  or  injuring  two  mules  and  one  mare,  the  prop- 
erty of  plaintiff.  Plaintiff  recovered  judgment  for  double  the  value  thereof  be- 
fore the  justice,  and  defendant  appealed  to  the  circuit  court,  where  plaintiff 
filed  an  amended  statement.  The  case  was  dismissed  as  to  the  mules,  and  on 
a  trial  of  the  cause  anew  in  the  circuit  court,  at  the  September  term,  1880, 
plaintiff  recovered  a  judgment  for  double  the  value  of  the  mare,  from  which 
defendant  has  appealed  to  this  court. 

The  stock  was  injured  during  the  night,  and  there  were  no  witnesses  to  the 
<xx;urrence.  The  two  mules  were  found  in  the  public  crossing  the  next  morn- 
ing, and  the  mare  inside  the  cattle-guards,  and  near  thereto,  on  the  right  of 
way.  The  fence  was  built,  for  the  company,  by  the  plaintiff,  about  a  year  be- 
fore this,  and  seems  to  have  been  such  a  fence  as  was  required  by  the  statute. 
There  is  evidence  that  the  top  plank  had  been  off,  at  two  different  places  in  the 
fence,  for  sometime;  but  plaintiffs  own  evidence,  and  that  of  other  witnesses 
in  his  behalf,  indicated  pretty  clesirly,  we  think,  that  the  stock  got  in  or  broke 
in  through  a  fresh  break  in  the  fence,  made  during  the  night.  The  plaintiff 
«ays  he  does  not  know  where  the  stock  got  on  the  track,  as  it  was  done  in  the 
night,  but  he  further  says:  "At  this  new  break,  which  showed  it  had  just 
•been  made,  there  was  found  to  be  horse  hair  upon  the  splinters  of  the  broken 
plank,  and  tracks  all  along  between  this  break  and  the  railroad."  To  the 
same  effect  is  the  testimony  of  the  witness  Clay  Dunlap,  who  further  testifled 
he  was  along  the  railroad  the  day  before,  and  that  there  was  no  break  in  the 
fence  where  this  fresh  break  was  found.  He  also  says:  "We  examined  care- 
fully, and  the  stock  did  not  get  upon  the  railroad  track  at  the  place  where  the 
boards  had  been  off  before  the  night  of  the  accident.**  If  this  is  so,  the  case 
would  be  thus  brought  within  the  rule  declared  in  Clardy  v.  St,  Louis,  I.  M. 
R,  Co.,  73  Mo.  577,  which  is  that,  after  the  fences  have  once  been  erected  as  re- 
quired by  law,  the  company  is  only  liable  for  a  negligent  failure  to  maintain 
such  fences,  and  is  entitled  to  a  reasonable  time  in  which  to  make  repaira. 

But,  waiving  this  view  of  the  case,  the  judgment  must,  we  think,  be  re- 
versed for  another  reason.  We  liave  attentively  read  the  entire  evidence  in 
the  record,  and  we  fail  to  find  therein  any  proof  whatever  that  the  injury  oc- 
curred, either  in  Bloomington  township,  as  charged  in  the  amended  statement, 
or  in  any  adjoining  township.    For  this  reason  the  instruction,  in  the  nature  of 
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a  demurrer  to  the  evidenoe,  asked  by  the  defendant,  should  have  been  given » 
Mitchell  V.  MUaouri  Pac.  Ry.  Co.,  82  Mo.  106. 

Judgment  reversed,  and  cause  remanded,  in  which  all  concur,  except  Bbacjb, 
J.,  absent. 


Buns,  Adm'r,  etc.,  v.  Phelps. 

{Sii^eme  (hurt  of  Miswuri.    February  14, 1887.) 

PiJEADnro--CoMPLAiin>— AonoN  AOAnisr  Attobkby. 

In  an  action  to  recover  the  value  of  a  draft  intrusted  to  defendant,  an  attomev,  for 
collection,  a  complaint,  as  follows :  Plaintiff  states  "that  in  the  spring  of  1876  he- 
delivered  defendant  a  check  or  draft  upon  Stroud  &  McBride  for  $125,  and  directed 
hliu  to  send  the  same  to  Prindle  Brothers,  Watson,  Ark.,  for  collection,  and,  be- 
fore the  same  had  been  sent  by  defendant,  plaintiff  called  upon  defendant,  and. 
gave  him  some  directions,  but  the  defendant  whoUy  disregarded  the  requests  and 
directions  of  the  plaintiff,  and  sent  said  draft  to  one  Moore,  in  Arkansas;  that,  by 
reason  of  the  conduct  of  the  defendant  in  disobeying  the  orders  and  directions  of 
the  plaintiff,  the  plaintiff  is  damaged  in  the  sum  of  fifty  dollars,  for  which  he  asks 
judgment,''— is  sufficient  to  apprise  defendant  of  the  nature  of  plaintiff's  claim,  and 
the  extent  of  the  damages,  and  to  support  a  judgment^  and  bsf  another  action. 

Appeal  from  circuit  court,  Webster  county. 

Thifl  action  was  brought  to  recover  of  defendant,  an  attorney,  the  value  of 
a  draft  intrusted  to  him  by  plaintiff  for  coUection. 
Rush  dh  Foster t  for  respondent.     Stuart  dk  C  W.  Throiher,  for  appellant. 

Kay,  J.  This  cause  has  once  before  been  in  this  court,  when  it  was  re- 
versed and  remanded  on  account  of  the  insufficiency  of  the  statement.  See  7^ 
Mo.  302.  Thertofter  plaintiff  filed  an  amended  statement  in  the  cause,  and  a 
retrial  thereof  has  again  resulted  in  a  verdict  and  judgment  in  favor  of  the 
plaintiff,  from  which  defendant  has  again  appealed  to  this  court.  The  ma- 
terial facts  of  the  case,  as  detailed  in  the  present  record,  are,  in  substance,, 
that  McAlpine  &  Butts,  in  the  winter  of  1875-76,  sold  three  mules  to  Stroud 
&  McBride,  who  lived  at,  or  near  Watson,  In  the  state  of  Aj-kansas,  and  re- 
ceived, in  part  payment  therefor,  a  draft  drawn  by  them  on  a  Memphis  firm,, 
payable  in  90  days  from  its  date.  On  their  return  to  Webster  county, 
Missouri,  where  they  lived,  McAlpine  placed  the  draft  in  the  defendant's 
hands  for  collection.  Plaintiff  and  defendant  differ  as  to  the  amount  of  the 
draft,  but  it  was  either  for  $125,  as  plaintiff  sa^s,  or  for  $90,  as  defendant 
thinks;  and  whether  for  the  one  sum  or  the  other  is  immaterial,  as  the  Judg- 
ment is  for  $50.  The  draft  was  sent  thereafter  by  defendant  to  one  Moore,, 
an  attorney  at  either  Watson  or  Napoleon,  Arkansas,  for  collection,  who  it 
appears  received  it,  but  as  to  what  he  did  with  it,  or  what  became  of  it,  doea 
not,  perhaps,  so  satisfactorily  appear.  Neither  plaintiff  nor  defendant,  how* 
ever,  saw  it  after  it  was  sent  to  Moore.  Some  efforts,  which  were  unsuccess- 
ful, were  made  by  defendant  to  take  the  business  out  of  Moore's  hands,  and 
there  was  some  controversy  between  defendant  and  said  Moore  about  the 
matter.  Said  Moore,  it  seems,  at  one  time  wrote  defendant  a  letter,  purport- 
ing to  inclose  money,  on  account  of  the  draft,  but  in  point  of  fact  the  letter, 
when  received,  contained  no  money,  as  stated  therein.  No  notice  of  protest 
of  the  draft  was  ever  received  by  plaintiff,  and  the  facts  and  circumstances 
would  seem  to  indicate  that  the  draft  was  either  paid  when  presented  bj 
Moore,  or  was  never  presented  by  him.  The  evidence  does  not  show  or  indi- 
cate that  defendant  has  ever  received  any  money  on  account  of  said  collection. 
So  far,  then,  as  we  understand  the  record,  there  is  not  much,  if  any,  dispute 
as  to  the  facts.  The  material,  meritorious,  and  controlling  question  in  ttiQ 
case,  however,  was  as  to  whether,  upon  thedelivery  of  the  dn&  to  defendant, 
or  while  it  was  in  his  possession,  he  was  directed  by  plaintiff  to  send  it  to  a 
specified  ageut  in  Arkansas  for  collection,  and  upon  this  q aestion  the  testi- 
mony of  plaintiff  and  defendant  is  directly  conflicting  and  contradictory* 
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They  were  the  only  wltnessefl  testifying  in  the  case,  except  one  Tandall, 
called  in  rebuttal,  whose  testimony  we  deem  unimportant.  Plaintiff,  Butts, 
testifies  that  the  draft,  when  delivered  to  defendant  by  Mc Alpine  was  not 
then  due,  and  that  in  one-half  hour  thereafter  he  c^ed,  and  informed  defend- 
ant that  he  knew  the  Prindle  Bros,  at  Watson,  Arkansas,  to  be  reliable  attor- 
neys, and  directed  defendant  to  send  the  draft  to  them  for  collection.  On  the 
other  hand,  the  defendant  testifies  that  he  was  given  no  direction  as  to  the 
collecting  agent  in  Arkansas,  and  that,  in  the  absence  thereof,  and  of  per- 
sonal knowledge  on  his  part  of  any  attorney  in  the  county  where  the  parties 
lived,  he  sent  the  same  to  one  Moore,  whose  name  he  found  in  HubbelPs 
legal  directory.  This  being,  in  substance,  the  material  evidence  upon  the 
main  question  so  far  as  we  need  now  notice  the  same,  the  case  was  properly 
submitted  to  the  jury  for  their  determination. 

Defendant  now  contends  that  the  amended  statement  fails  to  state  fkcts 
Bufiicient  to  constitute  a  cause  of  action,  and  that  it  is  just  as  vulnerable  to 
this  objection  as  the  original  statement,  heretofore  held  to  be  insufficient. 
As  said  by  this  court  in  its  former  opinion,  the  original  statement,  then  be- 
fore it,  did  not  contain  an  averment  of  a  single  fact,  but  only  stated  a  con- 
clusion of  law,  and  was  not  sufficient  to  advise  the  defendant  of  the  nature  of 
the  claim,  nor  speciOc  enough  to  be  a  bar  to  another  action.  The  amended 
statement  is  as  follows:  "Now  comes  the  plaintiff,  and  for  amended  petition 
states  that  the  plaintiff  and  J.  H.  McAlpine  were  partners  in  the  years  1875 
and  1876,  and  in  the  spring  of  1875  McAlpine  delivered  to  H.  F.  Phelps  a 
check  or  draft  upon  Stroud  A  McBride  for  the  sum  of  $125,  and  directed  him 
to  send  the  same  to  Prindle  Bros.,  Ark.,  for  collection,  and,  before  the  same 
had  been  sent  by  defendant,  plaintiff  called  upon  defendant,  and  gave  him 
some  directions,  but  the  defendant  wholly  disregarded  the  requests  and  di- 
rections of  the  plaintiff,  sent  said  draft  to  one  Moore,  of  Arkansas;  that,  by 
reason  of  the  conduct  of  the  defendant  in  disobeying  the  orders  and  direc- 
tions of  the  plaintiff,  the  plaintiff  is  damaged  in  the  sum  of  fifty  dollars,  for 
which  he  asks  judgment.'' 

The  averment  as  to  delivery  of  the  said  draft  on  Stroud  A  McBride  to  de- 
fendant for  collection  purports,  we  think,  an  indebtedness  on  their  part  to 
plaintiff  in  the  amount  of  the  draft,  and  that  plaintiff  was  the  owner,  and 
lawfully  entitled  to  collect  the  amount  of  the  said  draft.  The  amended  state- 
ment fairly  apprised  defendant  of  the  nature  and  ground  of  plaintiff's  claim, 
and  the  extent  of  the  damages,  and  thus  enabled  him  to  prepare  his  defense, 
and  to  show  that  no  such  special  directions  were  in  fact  given,  or  obeyed  if 
given,  and  that  no  damage  was  occasioned  plaintiff  by  his  action  in  that  be- 
half. It  is  also  certain  and  specific  enough,  we  think,  to  support  a  judgment, 
and  to  bar  another  action,  and,  although  imperfectly  and  inartlQcially  drawn 
perhaps,  meets  the  above-mentioned  objections  to  the  original. 

The  action  of  the  court  in  giving  and  refusing  instructions  is  also  com- 
plained of,  but  the  law,  as  declared,  conforms  to  the  doctrine  announced  in 
the  prior  decision  of  this  court,  and  we  see  no  substantial  reason  for  another 
reversal  upon  any  of  the  grounds  specified  in  this  behalf. 

This  leads  to  an  affirmance  of  the  judgment;  and  it  is  accordingly  so  or- 
dered. 

(All  concuri  except  Bbaoe,  J.,  absent.) 


State  v.  Downs. 

(Biqjreme  OsttH  of  MUtowi.    February  14, 1887.) 

li  HimLAVOHTSB— Not  Fzbst  Dbobbb. 

(hi  an  indictiaent  for  nnlawful  killing,  in  which  it  appears  that  deoeased  was  in 
the  act  of  attempting  to  strike  defendant's  son,  of  11  years  of  age,  when  defendant 
seized  a  bottle  oat  of  which  deceased  and  others  were  driukiug  whisky,  and  struck 
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him  a  fSatal  blow  on  the  head,  it  is  error  to  instnict  the  Jury  on  manslanehter  in  the 
first  degree,  under  Rev.  St.  Mo.  1879.  J  1238,  in  which  that  crime  is  defined  as  the 
killing  of  a  human  being  while  the  accused  is  attempting  to  commit  a  crime  less 
than  felony,  when  such  killing  woold  be  murder  at  common  law. 

%  Samv—Byidbnob— Dbfsndawt's  Bblibf. 

On  an  indictment  for  manslaughter,  testimony  by  defendant  that  he  believed  de- 
ceased was  about  to  do  his  (defendant's)  son  some  great  personal  injury  is  inadiuis- 
sible. 
-8.  Bamb— Evidbnob— Chabacteb  of  Dbobasbd. 

On  an  indictment  for  manslaughter,  where  there  is  donbt  as  to  whether  the  kill- 
ing was  done  from  malice  or  from  a  sense  of  real  danger,  and  there  is  evidence  that 
deceased  commenced  the  attack,  testimony  of  the  turbulent  character  of  the  deceased 
is  admissible. 
4.  Same— Tubeats  of  Dbobasbd  Admisbiblb. 

On  an  indictment  for  manslaughter,  where  there  is  evidence  to  show  an  actual  as- 
sault by  deceased  upon  defendant,  evidenceof  previous  threats  by  deceased,  whether 
communicated  to  the  defendant  or  not^  is  admiaaible;  but  not  so  where  the  assault 
is  made,  not  on  defendant,  but  on  his  son. 

&  WtTNBBS— iMPBAOmCBNT  OF  WiTNBBS. 

Where,  in  a  criminal  case,  the  defendant  ofiers  to  prove  by  another  witness  that 
a  witness  who  had  been  examined  by  the  state  had  said  that  he  and  another  witness 
would  leave,  and  not  be  witnesses  against  defendant,  for  $100,  the  defendant  is  en- 
titled, in  crosB-ezamination,  to  ask  such  state  witness  whether  he  made  the  state- 
ment alleged. 

Appeal  from  dicuit  court,  Iron  county. 

Indictment  for  manslaughter.    Defendant  appeals. 

Atty.  Ben.  Boonst  for  respondent.    IHnning  dk  BymeSf  for  appellant 

Black,  J.  The  defendant  was  indicted  for  killing  Peter  Prow,  and  found 
guilty  of  manslaughter  in  the  first  degree.  The  evidence  for  the  state  is,  in 
substance,  as  follows :  Between  9  and  10  o^clock  on  the  night  of  the  sixteenth 
December,  1882,  the  deceased  and  others  were  in  a  saloon  kept  by  the  defend- 
ant. Deceased  asked  several  persons,  and  among  them  Newberiy,  to  drink. 
Kewberry,  to  avoid  drinking,  dodged  behind  some  men,  when  Prow,  the  de- 
ceased, went  after  him,  saying:  "I  will  kick  him.''  The  defendant's  son, 
a  lad  some  11  years  old,  who  was  on  a  card-table,  raised  up  and  asked  Prow 
who  he  was  going  to  kick.  Prow  told  the  boy  to  go  along  about  his  own 
affairs.  The  boy  again  asked  Prow  the  same  question,  when  Prow  told  him 
to  go,  at  the  same  time  suggesting  that  the  boy  had  been  intimate  with  negro 
women.  The  boy,  in  connection  with  abusive  language,  hit  Prow  in  the 
face,  when  the  latter  stepped  back  and  threw  up  his  hands,  though  not  then 
in  reach  of  the  boy.  At  this  moment  the  defendant,  without  any  warning, 
stepped  up  behind  Prow,  and  hit  him  on  the  head  with  a  cut-glass  bottle  or 
decanter  containing  liquor,  and  in  all  weighing  from  three  to  five  pounds. 
Prow  fell,  and  soon  died  from  the  effects  of  the  blow.  Evidence  for  the  de- 
fense tends  to  show  that  the  boy  was  standing  by  a  stove,  when  Prow  hit 
him,  knocking  him  over  on  the  card-table;  that  deceased  then  raised  his 
bands,  when  the  defendant  stepped  up  with  the  bottle  from  which  the  parties 
were  taking  the  liquor,  and  indicted  the  blow  which  proved  fatal. 

1.  The  first  complaint  is  that  the  court  erred  in  instructing  upon  man- 
slaughter in  the  first  degree.  That  degree  of  homicide,  as  defined  by  statute, 
is  '*the  killing  of  a  human  being,  without  the  design  to  effect  death,  by  the 
act,  procurement,  or  culpable  negligence  of  another,  while  such  other  is  en- 
gaged in  the  perpetration,  or  attempt  to  perpetrate,  any  crime  or  misde- 
meanor not  amounting  to  a  felony,  in  cases  where  such  killing  would  be 
murder  at  the  common  law."  Section  1288,  Rev.  St.  1879.  This  section  of 
the  statute  was  considered  in  the  case  of  State  v.  Sloan^  47  Mo.  604.  It  is 
there  held,  following  a  line  of  decisions  upon  a  statute  of  the  state  of  New 
York  like  our  own,  that,  in  order  to  convict  the  defendant  of  manslaughter 
in  the  fiist  degree,  the  defendant  must  be  engaged  in  the  commission  of  some 
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offense  other  than  violence  upon  the  person  killed.  The  statute  contem- 
plates a  class  of  cases  where  the  defendant  is  engaged  in  the  commission  or 
attempt  to  commit  a  crime  or  misdemeanor  not  amounting  to  a  felony,  other 
ttaai  yiolence  to  the  person  killed,  and,  without  design  to  effect  death,  kiUs  a 
human  b^ng.  The  crime  or  misdemeanor  which  the  defendant  is  perpetrat- 
ing, or  attempting  to  perpetrate,  must  be  one  which  is  not  a  part  or  an  in- 
gredient of  the  offense  charged.  Here  the  acts  of  the  defendant  were  all  parts 
of  the  principal  act  charged  in  the  indictment.  He  was  not  engaged  in  per- 
petrating, or  attempting  to  perpetrate,  any  other  crime  or  misdemeanor  what- 
ever. It  was  error,  therefore,  to  instruct  upon  this  degree  of  homicide.  It  is 
true  that,  upon  an  Indictment  for  murder  in  the  first  degree,  the  accused  may 
be  convicted  of  a  lesser  grade  of  homicide;  but,  as  was  said  in  the  case  of 
State  V.  Sloan,  supra,  the  conviction  must  be  based  upon  some  degree  of 
which  the  evidence  tends  to  show  him  guilty.  Here  there  is  not  a  particle  of 
evidence  tending  to  show  that  defendant  is  guilty  of  manslaughter  in  the  first 
degree.  As  well  might  he  have  been  convicted  of  deliberately  assisting  an- 
other in  self-murder,  which  is  also  made  manslaughter  in  the  first  degree. 

2.  When  the  defendant  was  upon  the  witness  stand,  it  was  proposed  to 
prove  by  him  that  he  believed  the  deceased  was  about  to  do  his  son  some 
great  personal  injury.  This  evidence  was  properly  excluded.  What  he 
thought  was  wholly  immaterial.  The  question  was  not  what  he  believed,  but 
the  questions  were,  did  he  have  reasonable  cause  to  believe  deceased  designed 
to  inflict  great  personal  injury  upon  the  boy,  and  was  there  reasonable  cause 
to  believe  that  snch  design  would  be  accomplished?  Whether  these  reason- 
able grounds  of  behef  existed  were  to  be  determined  from  the  circumstances 
and  appearances  as  they  existed,  and  not  fi'om  wliat  the  defendant  thought  or 
believed.  Bepeated  adjudications  hold  that  evidence  of  the  defendant's  be- 
lief 18  not  admissible  in  such  cases.  White  v.  Mcuooy,  64  Mo.  560;  State  v. 
€Hmce,  87  Mo.  688. 

8.  We  are  of  the  opinion  the  evidence  offered,  but  excluded  by  the  court, 
that  the  deceased  was  a  fierce,  violent,  and  dangerous  man,  should  have  been 
received.  Where  the  killing  has  been  under  such  circumstances  that  there  is 
doubt  as  to  whether  the  act  was  done  from  malice  or  from  a  sense  of  real 
danger,  testimony  of  the  turbulent  character  of  the  deceased  may  be  recei  ved» 
and  shottld  be  admitted,  as  tending  to  show  and  explain  the  motive  that 
prompted  the  act.  State  v.  Hicks,  27  Mo.  588;  State  v.  Elkins,  63  Mo.  159; 
State  V.  Keene,  50  Mo.  360;  State  v.  Bryant,  55  Mo.  77.  As  there  was 
some  evidence  going  to  show  that  deceased  was  the  aggressor  as  to  the  assault 
upon  the  boy,  the  evidence  should  have  been  admitted.  If  the  deceased  did 
first  assault  the  boy,  and  was  a  man  of  violent  passions,  then  the  defendant 
would,  and  of  right  mights  consider  the  defendant's  character  in  that  respect 
in  deciding  what  he  would  do  in  respect  of  the  defense  of  his  child,  and  the 
jury  should  be  put  in  possession  of  all  the  facts  upon  which  the  defendant 
had  a  right  to  act. 

4.  Defendant  sought  to  prove  by  one  witness  that  the  deceased,  "just  a 
short  time  before  the  difiiculty,*'  had  threatened  to  get  some  boys,  and  "clean 
ouf  the  defendant's  saloon;  that  he  had  threatened  personal  injury  to  the 
defendant.  The  evidence  was  excluded,  and  exceptions  taken.  It  was  not 
shown,  nor  was  there  any  offer  to  show,  that  these  threats  were  communicated 
to  the  defendant.  It  is  now  the  law  of  this  state  that,  where  there  is  evidence 
tending  to  show  an  assault  first  made  by  the  deceased,  previous  threats  by 
him  are  admissible,  whether  communicated  or  not  to  the  defendant.  State  v. 
Aleocander,  66  Mo.  161,  and  cases  cited.  Such  uncommunlcated  threats  are 
not  admissible  to  justify  the  killing;  but,  with  evidence  of  an  assault,  serve 
to  prove  a  substantial  fact, — the  purpose  of  the  deceased,  his  state  of  feeling 
towards  the  accused.  But  it  was  said  in  that  case,  unless  an  attempt  be 
made  to  execute  the  threat,  evidence  that  it  was  made  is  wholly  irrelevant. 
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In  this  case  there  is  no  evidence  of  any  attempt  to  execute  any  of  the  alleged 
threats.  The  threats  proposed  to  be  shown  all  relate  to  the  defendant  in  per- 
son or  to  his  business,  and  none  of  them  had  any  reference  to  the  son.  The 
only  assault  shown  was  that  made  upon  the  son.  The  thr^ts  were  therefore 
properly  excluded,  for  they  do  not  appear  to  have  had  any  connection  with  the 
difficulty  in  question.  The  assault  cannot  be  said  to  have  been  made  in  exe- 
cution of  them,  s 

5.  Allen  Ileaston,  a  witness  for  the  state,  stated  on  cross-examination  that 
he  did  oot,  at  a  designated  time  and  place,  say  to  John  0.  Downs  that  he  and 
another  witness  would  leave,  and  not  be  witnesses  against  defendant,  if  John 
C.  Downs  would  pay  him  $100.  Defendant  offered  to  prove  by  John  C.  Downs 
that  Heaston  had  made  the  proposition*  but  the  court  excluded  the  evidence. 
Generally  a  party  is  bound  by  the  answer  of  a  witness  given  upon  cross-ex- 
amination as  to  a  collateral  issue.  But  here  the  evidence  cannot  be  said  to  be 
collateral.  It  goes  directly  to  the  credit  of  the  witness,  and  shows  hini  a  cor- 
rupt witness.  Whart.  Ev.  §  547.  The  proper  foundation  having  been  laid, 
the  evidence  should  have  been  received.    1  Greenl.  Ev.  §  462. 

The  Judgment  is  therefore  reversed*  and  the  cause  remanded  for  new  triaL 

Bbaqe,  J.9  absent.    The  other  Judges  concur. 


JOIIBS  9.  Pabjdeb* 
{l^iprmnB  Oowi  qf  Textu.    November  SO,  1886.) 

1.  QuABDiAV  AHD  Waed— SrPTLBicraT— Rkv.  St.  T«x.  Art.  2885— Voidablb  Judowbt 
—Rights  of  Ward— Prksumftion— Estoppel. 

Where,  at  the  time  of  a  final  settlement  by  a  goardlan  of  his  aocomitB,  under 
Rev.  St.  Tex.  art.  2686,  the  ward  was  in  fact  a  minor,  the  judgment  of  the  court  as 
to  him  is  voidable,  and  by  no  presumption  of  law  or  finding  of  the  oomt  can  he  be 
estopped  to  show  the  fact  of  his  minority  in  or^er  to  vacate  it. 

8.  Appeal— GuAEDiAH  and  Wabd—Skttlkmknt^Pindiwg— Pbksumption. 

Where,  in  the  settlement  of  a  ^ardianship  account,  the  court  below  finds  that 
but  few,  if  any,  of  the  claims  paid  by  the  guardian  had  been  established  before 
payment,  an  appellate  court  will,  where  no  vouchers  appear  in  the  statement  of 
facts,  conclude  ine  finding  to  be  oorreot. 

8.  WiTNiBS— AonoH  BT  Aim  AOAum  QoABDiAjr— ABnoLE2248,  R>v.  St.  Txz.— Goh- 

STBUCriON. 

The  provisions  of  article  2248,  Rev.  St.  Tex.,  on  the  subject  of  evidence,  in  ac- 
tions by  and  against  guardians,  apply  to  actions  between  the  guardian  as  guardian 
and  third  persons,  and  not  to  smts  in  which  the  guardian  and  ward  are  opposing 
parties. 

4.  QUABDIAN  AND  WaBD— RSPBIBSIITATIONS  OF  W ABD— PbOXISB  TO  PaT— LIABILITY^ 

fIsioppEL— GoznrBACT. 

A  representation  made  by  a  ward  to  his  guardian  that  he  would  soon  be  21  years 
of  age,  and  a  promise  that  the  guardian  should  be  allowed  credit  in  his  final  set- 
tlement for  goods  sold  him,  will  not  be  binding  upon  the  ward  either  as  an  estop- 
pel or  as  a  contract 
6.  Same— AooouirTiwG— Money  Paid  Wabd— Final  Settlement. 

Where  a  guardian  pays  money  to  his  ward  to  enable  him  to  engage  in  business, 
upon  his  representation,  relied  on  by  the  j^^uardian,  that  he  has  become  of  age,  the 
money  so  paid  should  be  allowed  the  guardian  as  a  credit  in  the  final  settlement  Of 
his  accounts. 

6.  Same— Allowances  to  Guardian— Income— Order  of  Court. 

The  general  rule  governing  settlements  by  guardians  is  that  they  can  only  be  al- 
lowed for  expenditures  to  the  extent  of  the  income  of  the  ward's  estate,  unless  proof 
be  made  of  an  order  of  court  authorizing  it,  and  a  mere  verbal  direction  of  the 
Judge  is  not  a  legal  order  for  this  purx>ose. 

7.  Same— Fine  aoainst  Ward— Watch. 
A  guardian  should  be  allowed  credit  In  his  settlement  for  a  fine  against  his  ward, 
kid  oy  him  in  order  to  obtain  his  release,  and  also  for  money  paid  for  a  watch,  if 

'  '  J  station  in  life ;  especially  if  the 
'  \  a  reasonable  time  to  return  it. 


paid  oy  him  in  order  to  obtain  his  release,  and  also  i 
deemed  necessary  or  proper  to  one  occupying  his  ste 
ward  retained  it  after  his  majority  and  failed  within  i 
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B.  Equitt—Bill  of  Bbview— Guabdiav  aicd  Wabd— SmrLEMSNT  of  Aoooxn!rr&— Find- 
□ros. 

Upon  a  bill  of  review  to  vacate  the  settlement  of  a  gnardianship  acoonnt,  where 
the  Items  alleged  to  be  incorrect  are  numerous,  and  evidence  is  adduced  to  show 
the  errorSf  the  findings  (when  the  trial  is  in  thef  district  court)  ought  to  point  out 
distinctly  which  are  found  correct,  and  which  incorrect,  and  to  show  clearly  tlie 
several  corrections  and  revisions  made  by  the  court. 

Appeal  from  distriet  court,  Kusk  county. 

Siiit  to  revise  the  settlement  of  a  guardianship  account.  Judgment  for 
plaintifE.    Defendant  appealed.    The  facts  are  stated  in  the  opinion. 

&.  H.  €hnUd  and  W.  O.  Buford^  for  appellant.    /.  H,  Turner,  for  appellee. 

Gain£8,  J.  One  J.  B.  Murray,  who  was  a  defendant  in  the  court  below, 
but  who  is  not  a  party  to  this  appeal,  was  appointed,  in  1873,  guardian  of 
the  estate  of  appellee,  who  was  then  a  minor.  He  resigned  his  trust  in  May, 
1880,  and  made  his  flnal  settlement.  Appellant  was,  on  the  twenty-first  day 
of  that  month,  appointed  guardian  both  of  the  person  and  estate  of  appellee, 
4UQd  duly  qualified  as  such.  Upon  the  theory  that  the  ward  had  arrived  at 
full  age  on  March  15,  1882,  appellant  on  that  daj  filed  his  account  for  a  final 
settlement,  which  was  approved  by  the  court.  In  August,  1884,  the  judge 
of  the  county  court  being  disqualified  to  try  the  cause,  this  suit  was  brought 
in  the  district  court  against  Murray  and  appellant  to  revise  the  final  settle- 
ments of  their  respective  guardianships.  The  causes  of  actions  against  the 
defendants  would  seem  to  be  distinct,  and  the  proceeding  therefore  anoma- 
lous. But  we  find  no  exception  to  the  petition  on  this  ground,  and  we  can^ 
not  consider  the  question.  It  may  be  that,  under  the  statute  which  makes 
the  second  guardian  responsible  for  the  property  which  came  to  the  hands  of 
the  first,  appellee  may  have  had  right  to  go  behind  the  final  settlement  of 
Murray,  aiui  to  charge  appellant  for  any  part  of  his  estate  for  which  Murray 
had  not  properly  accounted.  Bev.  St  arts.  2619,  2620.  But  would  it  follow 
from  this  that  a  suit  against  the  first  guardian  by  the  ward,  after  he  became 
of  age,  to  revise  his  final  settlement,  could  be  Joined  with  a  like  suit  against 
the  second?  The  disposition  of  the  case  in  the  court  below  renders  it  unnec- 
essary to  decide  either  of  the  points  suggested.  A  Judgment  there  was  ren- 
dered in  favor  of  Murray  against  appellee,  and  the  latter  has  not  appealed. 
The  court  below  found  that  appellant  was  not  chargeable  with  any  of  the  as- 
sets of  the  former  guardianship  except  such  as  he  had  actually  received  and 
■accounted  for;  so  that  he  has  no  right  to  complain  on  that  score. 

There  are  many  points  raised  by  appellant's  numerous  assignments  of  error; 
but,  in  the  view  we  take  of  the  case,  there  are  not  many  that  we  need  to  con- 
sider* 

One  of  the  most  prominent  is  the  question  of  the  statute  of  limitations.  It 
is  conceded  that  if  appellee  had  attained  his  majority  when  appellant  made 
his  flnal  settlement  in  March,  1882,  he  is  barred  of  his  action  by  limitation  of 
two  years.  The  petition  allies,  however,  that  he  did  not  arrive  at  full  age 
until  December  of  that  year.  The  Judgment  of  the  county  court  upon  appel- 
lant's final  account  (which  account  this  suit  sought  to  revise)  recites  that  it 
appears  to  the  court  "that  the  said  Augustus  C.  Parker  has  arrived  at  the  age 
of  twenty-one  years ;"  and  it  is  now  contended  that  this  is  conclusive  upon 
the  appellee,  and  that  he  was  estopped  to  deny  in  this  action  the  truth  of  that 
recit^.  We  do  not  think  this  proposition  can  be  maintained.  If  the  appel- 
lee was  in  fact  a  minor  at  the  date  of  the  Judgment,  as  the  petition  alleges, 
then,  in  order  to  estop  him  by  a  finding  by  the  court  of  a  Jurisdictional  or 
other  fact,  he  must  have  been  represented  by  a  guardian  ad  litem.  At  com- 
mon law  a  judgment  rendered  against  an  infant  not  so  represented,  although 
he  is  served  with  process,  is  voidable;  and  it  would  seem  that  a  motion  for 
the  purpose,  or  a  writ  of  error  coram  nohis^  is  an  appropriate  remedy  in  the 
oourt  where  rendered  in  order  to  set  it  aside.    7  Waite,  Act.  &  Def .  147, 148, 
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and  cases  there  cited;  Tyler,  Inf.  &  €k)v.  205,  and  cases  cited;  MoMvrray  v. 
McMurray^  66  N.  Y.  174.  That  such  a  judgment  is  irregular  and  erroneous 
is  recognized  by  our  own  courts.  Puckett  v.  Johnson,  45  Tex.  550.  See» 
also,  WJieeUr  v.  Ahrenbedk.  54  Tex.  535.  A  writ  of  error  is  the  proper 
remedy  to  vacate  such  a  voidable  judgment  in  the  district  court  if  the  fact  of 
the  defendant's  infancy  appeared  upon  the  face  of  the  record;  but,  if  not,  it  is 
apparent  that  sole  resort  would  be  to  the  forum  that  gave  the  judgment. 
McClelland  v.  Moore,  48  Tex.  855;  Milam  Co.  v.  Robertson,  47  Tex.  222; 
Tturri  v.  McLeod,  26  Tex.  84;  8an  Antonio  v.  Lewis,  Id.  818;  McAnear  v. 
Epperson,  54  Tex.  220;  Beguin  v.  Maverick,  24  Tex.  526.  It  does  not  appear 
from  the  record  before  us  whether  the  ward  was  cited  to  the  settlement  in  the 
county  court  or  not,  but  this  may  be  presumed,  because  the  statute  required 
that  it  should  be  done.  Rev .  St.  art.  2685.  Nor  does  it  appear  that  any  guard- 
ian ad,  litem  was  appointed  to  represent  appellee  in  the  proceedings.  The 
statute  makes  no  provision  for  such  appointment,  for  the  obvious  reason  that 
the  final  settlement  takes  place  after  the  minor  has  attained  his  majority,  and 
is  capable  in  law  of  acting  for  himself.  Hence  if,  at  the  time  of  the  settle- 
ment under  consideration,  the  appellee  was  in  fact  a  minor,  the  judgment  of 
the  county  court  as  to  him  was  voidable,  and  by  no  presumption  of  law  or 
finding  of  the  court  can  he  be  estopped  to  show  the  fact  of  hiis  minority  in 
order  to  vacate  it.  We  conclude  that  the  judgment  of  the  county  court  did 
not  preclude  him  from  averring  and  proving  his  true  age;  and  the  court  hav- 
ing found  that  he  did  not  attain  his  majority  until  December,  1882,  U^t  his 
bill  to  review  that  judgment  was  brought  in  time. 

But  some  of  the  assignments  of  error  are  well  taken.  These  errors  will 
necessarily  require  a  reversal  of  the  judgment  unless  we  can  day  they  did  not 
prejudice  appellant's  rights  in  the  controversy,  and  ate  therefore  immaterial. 
We  could  only  say  this  in  the  event  the  undisputed  facts  adduced  in  evidence 
showed  that  appellee  was  in  law  entitled  to  recover,  in  any  state  of  the  case, 
at  least  the  amount  of  the  judgment  of  the  court  below.  Our  statute  applica- 
ble to  the  proceeding  in  this  case  is  that  "any  person  interested  may,  by  a  bill 
of  review,  filed  in  the  court  in  which  the  proceedings  were  had,  have  any 
decision,  order,  or  judgment  rendered  in  such  court,  or  by  the  judge  thereof, 
revised  and  corrected  on  showing  error  therein."  Bev.  St.  art.  2717.  It  has 
been  held  by  our  courts,  in  several  decisions  upon  this  and  similar  statutes, 
that  a  bill  of  review,  under  our  system,  need  not  conform  to  the  rules,  and 
is  not  limited  to  the  restrictions,  of  the  equitable  practice  as  applicable  to  that 
remedy.  Janson  y,  Jacobs,  44  Tex.  578;  Seguin  v.  Maverick,  24  Tex.  526. 
But  we  are  of  opinion  that,  when  a  party  interested  seeks  by  bill  to  review 
the  final  or  other  account  of  a  guardian  or  administrator,  his  petition  should 
point  out  the  items  complained  of,  and  show  the  errors  therein,  and  that  he 
should  support  these  allegations  by  proof. 

Appellee  set  up,  in  his  original  petition,  certain  specific  omissions  in  the 
debit  side  of  the  account  to  be  corrected;  but  upon  these  the  court  found 
against  him.  In  a  trial  amendment  (filed  irregularly  because  no  exception 
had  been  sustained  to  his  petition)  he  alleges  that  certain  credits  in  the  ac- 
count, amounting  in  the  aggregate  to  about  Sli 300,  were  improperly  allowed 
by  the  court.  About  $390  of  this  amount  is  stated  on  the  face  of  the  account 
as  cash  paid  the  minor.  Most  of  the  other  items  appear  there  as  "store  ac- 
counts." When  we  examine  the  very  voluminous  and  confused  transcript 
which  is  sent  here,  we  find  no  direct  evidence  to  show  us  what  these  items 
were  for,  or  definitely  the  facts  and  circumstances  attending  each  transac- 
tion. There  are  no  vouchers  accompanying  the  account  in  the  record.  There 
is  some  testimony  on  behalf  of  appellant,  given  by  his  clerks,  to  the  effect  that 
he  attempted  to  restrain  his  ward  from  making  extravagant  purchases  in  his 
store.  It  being  presumed  that  the  county  court  did  its  duty,  and  allowed  th'^se 
items  upon  sufficient  evidence,  how  are  we  to  determine  from  this  meager 
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testimony  that  such  allowance  was  incorrect?  The  guardian  may  pay  nil 
claims  against  bis  ward^  estate  which  he  knows  to  be  just.  Bev.  St.  art. 
2621.  It  is  bis  duty  to  pay  all  such  as  have  been  allowed  and  approved,  or 
otherwise  established.  The  court  below  found  that  "but  few,  if  any,  of  the 
claims  paid  by  the  appellant  had  been  established  before  payment;"  and,  in 
view  of  the  fact  that  no  vouchers  appear  in  the  statements  of  facts,  we  may 
conclude  that  this  finding  is  correct.  The  court  also  correctly  held  that  the 
guardian  should  not  be  allowed  credit  for  expenditures  for  the  education  and 
maintenance  of  the  ward  beyond  the  amount  of  the  income  of  his  estate,  with- 
out proof  of  an  order  of  court  directing  such  expenditures.  Smythe  v.  Lump- 
kin,  62  Tex.  242.  But  from  the  face  of  the  guardian's  account  only,  can  we 
conclude  that  these  credits  set  down  in  it  as  "store  accounts"  were  expendi- 
tures solely  for  the  maintenance  of  the  ward?  We  think  not.  The  evidence 
is  equally  unsatisfactory  as  to  the  other  credits  complained  of  in  plaintiff's 
trial  amendment.  The  statement  of  facts  shows  us  with  sufficient  certainty 
what  was  a  proper  expenditure  for  the  ward's  support.  The  income,  too, 
can  be  arrived  at  from  data  that  are  satisfactory  enough.  And,  if  it  had 
been  proved  beyond  controversy  that  the  amount  paid  out  for  the  ward's  sup- 
port exceeded  his  income  by  a  sum  equal  to  the  judgment  of  the  court  below, 
we  might  affirm  the  judgment  upon  the  grounds  that  no  other  result  could 
have  (been  reached  under  the  evidence,  and  the  errors  complained  of  were 
therefore  immaterial.  But  such  is  not  the  case,  and  some  of  the  assignments 
of  error  become  important,  and  we  must  therefore  consider  them. 

It  is  assigned  that  the  court  erred  in  excluding  the  testimony  of  appellant. 
The  objection  was  upon  th^  ground  that  his  testimony  was  in  relation  to 
transactions  with  himself  and  appellee  during  the  time  that  the  relationship 
of  guardian  and  ward  existed  between  them.  We  think  the  testimony  was 
Omissible,  and  that  the  court  erred  in  excluding  it.  Article  2248  of  (he  Be- 
vised  Statutes  reads  as  f  oUows:  ''In  actions  by  and  against  executors,  admin- 
istrators, or  guardians  in  which  judgment  may  be  rendered  for  or  against 
them  (u  sucht  neither  party  shall  be  allowed  to  testify,  against  the  other,  as 
to  any  transaction  with  or  statement  by  the  testator,  intestate,  or  ward,  un- 
less, **  etc  This  was  a  suit  brought  by  the  plaintiff,  who  had  formerly  been 
a  ward,  against  the  person  who  had  formerly  been  his  guardian,  to  revise  the 
latter's  account.  We  think  it  comes  neither  within  the  letter  nor  spirit  of 
the  statute.  The  words  "as  such,"  used  in  the  article  just  quoted,  limit  the 
application  of  the  law  to  those  cases  in  which  a  judgment  could  be  rendered 
for  or  against  the  guardian  in  his  representative  capacity;  that  is  to  say,  a 
Judgment  which  is  in  effect  a  judgment  in  favor  of  or  against  his  ward,  and 
which  does  not  affect  him  personally.  The  article  applies  to  actions  between 
the  guardian  as  guardian  and  third  persons,  and  not  to  suits  in  which  the 
guardian  and  ward  are  opposing  parties.  It  will  be  noted  that  nothing  is 
said  about  transactions  with  and  statements  by  the  guardian,  and  hence  it 
would  follow  that,  if  we  place  upon  the  article  the  construction  contended  for 
by  appellee,  the  ward  would  be  permitted  to  testify  to  what  the  guardian  had 
said  and  done,  while  the  mouth  of  the  latter  would  be  closed  in  reference  to 
the  same  facts.  The  legislature  evidently  did  not  intend  to  enact  a  rule  so 
clearly  unjust. 

It  is  also  assigned  as  error  that  the  court,  in  its  judgment,  disregarded  the 
proof  in  support  of  appellant's  plea  in  estoppel.  This  plea  alleged,  in  sub- 
stance, that  many  of  the  items  of  credit  in  appellant's  account  were  for  goods 
sold  by  appellant  to  appellee  under  a  representation  made  by  the  latter  that 
he  would  soon  be  21  years  of  age,  and  under  a  promise  that  appellant  should 
be  allowed  credit  for  them  in  final  settlement.  A  representation,  in  order  to 
estop,  must  be  as  to  facts  either  present  or  past.  A  promise  to  do  something 
in  future  may  constitute  a  contract  capable  of  l)eing  enforced,  but  does  not 
work  an  estonpel  upon  the  person  making  it.  See  Edvmrds  v.  Dickson^  2  S.  W, 
v.3s.w.no.8— 15  ^  ,    ^^  .    .  ,,  .....^ 
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Rep.  718,  decided  at  the  present  term,  and  authorities  there  cited.  We  cannot 
hold  that  such  a  statement,  made  by  a  ward  to  his  guardian  for  the  purpose 
of  obtaining  goods,  would  bind  him,  either  by  estoppel  or  as  a  contract,  with- 
out virtually  abrogating  the  statutes  upon  the  subject  of  guardianship,  and 
throwing  down  every  safeguard  created  for  the  protection  of  the  estates  of 
minors. 

It  is  alleged,  however,  that  a  sum  of  9290  was  paid  to  appellee  by  appellant 
to  enable  the  former  to  go  into  business,  and  that  this  was  done  after  the 
minor  claimed  that  he  had  arrived  at  his  majority.  If  this  be  a  fact,  and  if 
appellant  believed  the  representation,  then  this  should  be  allowed  him. 

In  view  of  another  trial,  we  will  say  generally  that  for  the  support  of  the 
ward  the  guardian  can  only  be  allowed  for  expenditures  to  the  extent  of  the 
Income  of  the  ward's  estate,  unless  proof  be  made  of  an  order  of  court  au- 
thorizing it.  And  we  do  not  think  a  mere  verbal  direction  from  the  county . 
judge  is  a  legal  order  for  this  |>urpose.  All  expenditures  for  the  safe-keeping 
and  management  of  the  estate  ought,  upon  being  established  by  evidence, 
also  to  be  allowed.  This  wouM  include  all  reasonable  attorney's  fees  in  suits  to 
recover  the  ward's  property,  or  to  protect  his  interest,  and  would  likewise  em- 
brace a  reasonable  fee  for  advice  to  the  guardian  as  to  the  conduct  of  his 
guardianship,  and  for  preparing  his  account  and  making  settlements,  etc. 

As  to  the  credit  claimed  for  a  fine  against  the  ward  paid  by  the  guardian, 
this  should  also  be  allowed.  It  presento  such  a  case  of  emergency  that  it  was 
the  guardian's  duty  to  discharge  the  fine,  and  release  the  ward  from  the  con- 
sequence of  its  not  being  paid,  without  awaiting  an  order  from  the  court. 
So,  also,  as  to  the  money  paid  out  for  a  watch  for  the  ward.  If  the  court 
should  be  of  opinion  that  the  watch  was  necessary  or  proper  to  a  person  oc- 
cupying a  station  in  life  similar  to  that  of  the  ward,  it  would  seem  that  ap- 
pellant should  have  credit  for  the  money  expended  for  it.  He  would  certainly 
be  entitled  to  such  credit  if  it  appeared  that  the  ward  retained  the  watch  after 
his  majority,  and  failed  within  a  reasonable  time  to  return  it. 

We  have  not  attempted  to  pass  upon  every  item  in  appellant's  account  about 
which  a  controversy  has  been  raised,  but  we  think  the  principles  laid  down 
will  be  a  sufficient  guide  to  the  court  below  to  enable  it  to  determine  the  just- 
ness of  any  credit  which  has  not  been  specially  discussed. 

It  is  also  assigned  as  error  that  the  court  did  not  restate  the  account.  Upon 
a  final  settlement  the  statute  requires  the  court,  in  case  the  account  be  found 
incorrect  in  any  particular,  to  correct  and  restate  it.  Rev.  St.  art.  2689. 
Upon  a  bill  of  review,  where  the  items  alleged  to  be  incorrect  are  numerous, 
and  evidence  is  adduced  to  show  the  errors,  the  findings  (when  the  trial  is  in 
the  district  court)  ought  to  point  out  distinctly  which  are  found  correct  and 
which  incorrect,  and  to  show  clearly  the  several  corrections  and  revisions 
made  by  the  court.  This  was  not  done  in  the  trial  court.  The  result  is  that 
we  have  found  it  impossible  to  ascertain  from  the  court's  findings  precisely 
in  what  particulars  the  appellant's  account  was  determined  to  be  incorrect. 

On  account  of  the  errors  pointed  out  in  this  opinion,  the  judgment  is  re- 
versed, and  the  cause  remanded. 


Williams  v.  State.' 
iCburt  of  Appeals  of  Texas.    November  17, 1886.) 

LaBCENY— IhFORMATION— EVIDEKCB— ChaBGB  Of  THE  CoUBT. 

See  the  statement  of  the  case  for  an  information  held  sufficient  to  charge  nifade- . 
meanor  larceny.    Note  the  opinion  for  a  special  charge  on  the  subject  of  such 
larceny  which  sliould  have  been  given,  and  for  evidence  held  sufficient  to  establish 
the  venue. 

1  Reported  by  Messrs.  Jackson  &  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peals. ^ 
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Appeal  from  the  county  court.  Rains  oouiity. 

The  conviction  was  for  the  theft  of  property  of  valueless  than  820,  and  the 
penalty  assessed  was  a  fine  of  625.  and  confinement  in  the  county  jail  for  one 
hour. 

The  charging  part  of  the  information  reads  as  follows:  "*  *  *  T.  A. 
Williams,  on  or  about  the  fourteenth  day  of  December,  A.  D.  1884,  in  Rains 
county,  Texas,  did  fraudulently  take,  steal,  and  carry  away  seven  hundred 
i(nd  thirty  feet  of  lumber,  of  the  value  of  one  dollar  per  hundred  feet,  and  of 
the  aggregate  value  of  seven  dollars  and  thirty  cents,  which  said  lumber  was 
the  corporate  personal  property  of  M.  A.  Vincent,  A.  N.  Abercrombie,  and 
W.  M.  Reeves,  who  owned  and  controlled  said  lumber  as  trustees  of  Brooklin 
school  community,  and  for  the  use  of  said  community;  that  said  Williams  so 
fraudulently  took  said  lumber  without  the  consent  of  the  said  owners,  or 
either  of  them,  and  with  intent  to  deprive  the  owners,  one  and  all  of  them,  of 
the  value  of  said  lumber,  and  with  intent  to  appropriate  the  said  lumber  to 
the  use  apd  benefit  of  him,  the  said  T.  A.  Williams,  and  that  said  lumber  was 
obtained  and  taken  from  the  possession  of  J.  T.  Stivers  by  the  said  T.  A. 
Williams  by  means  of  false  pretexts  and  pretenses;  and  said  false  pretexts  and 
pretenses  were  in  substance  and  to  the  effect  that  the  said  Williams  was  prop* 
erly  authorized  to  demand  and  receive  such  lumber,  and  by  presenting  to  the 
said  Stivers  a  due-bill  for  said  lumber,  which  said  due-bill  the  said  Williams 
denied  having  when  the  same  was  demanded  of  him  by  one  C.  C.  Hawkins, 
who  was  at  the  time  of  making  said  denial  acting  as  trustee  of  said  Brooklin 
school  community,  which  said  false  pretexts  and  pretenses,  made  by  the  said 
Williams,  was  wholly  false  and  untrue,  and  that  he  did  not  have  the  author- 
ity to  demand  and  receive  said  lumber,  anpl  he  well  knew  that  he  held  and 
presented  said  due-bill  with  the  fraudulent  Intent  to  get  possession  of  said 
lumber,  and  with  a  purpose  and  intent  to  deprive  the  owners  and  each  of  them 
of  the  value  of  said  lumber,  and  to  appropriate  the  same  to  the  use  and  ben- 
eflt  of  him,  the  said  T.  A.  Williams;  and  that  the  said  Williams  did  so  ap. 
propriate  said  lumber,  against  the  peace  and  dignity  of  the  state." 

The  testimony  showed,  substantially,  that  the  school  trustees  sent  the  de- 
fendant to  the  Boss  Mills  to  receive  and  transport  certain  lumber  purchased 
by  them  for  the  school  community.  Defendant  received  only  part  of  the  lum- 
ber, because  unable  at  that  time  to  transport  all  of  it.  He  received  at  the 
same  time  a  due-bill  for  the  balance  of  the  lumber.  On  the  day  alleged  in  the 
information,  he  presented  this  due-bill,  received  the  balance  of  the  lumber, 
which  is  the  lumber  he  is  charged  to  have  stolen,  and  executed  his  receipt  for 
the  same  as  follows:  '* Received  of  J.  F.  Stivers,  730  feet  of  lumber,  bought 
for  the  Brooklyn  school  community  by  W.  F.  Montgomery  and  T.  A.  Williams, 
in  1883.  [Signed]  T.  A.  Williams."  The  defense  offered  no  evidence,  but, 
on  the  motion  for  new  trial,  raised  the  questions  discussed  in  the  opinion,  and 
urged  them  again  in  this  court  on  this  appeal. 

B.  W.  Terhime,  for  appellant.    AssL  Atty.  Gen.  Burts,  for  the  State. 

White,  P.  J.  On  a  former  appeal  in  this  case,  (19  Tex.  App.  409,)  the  pros- 
ecution was  dismissed  on  account  of  the  omission  of  an  essential  averment  in 
the  iniormatiou.  By  striking  out  and  eliminating  as  surplusage  certain  un- 
necessary statements  and  averments,  we  are  of  opinion  the  present  informa- 
tion can  be  held  good  for  the  theft  of  730  feet  of  lumber  belonging  to  Vincent, 
Abercrombie,  and  Reeves,  as  trustees,  etc.,  which  was  taken  from  the  posses- 
sion of  one  Stivers,  holding  the  same  for  the  owners,  by  means  of  a  false  and 
fraudulent  pretext,  to- wit,  that  defendant,  by  virtue  of  a  certain  due-bill,  was 
authorized  to  demand  and  receive  the  same.  Appellant's  counsel  is  mistaken 
in  asserting  that  the  venue  of  the  offense  was  not  proven  on  the  trial.  Aber- 
crombie, the  second  witness  for  the  prosecution,  says:  ''Our  lumber  was  at 
the  Boss  Mills,  in  Wood  county."     The  witness  Vincent  says:  "I  live  in 
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Brooklin  school  community,  in  Bains  county.  I  saw  defendant  pass  my  place 
in  Rains  county  about  the  middle  of  December,  1884,  with  some  lumber.  He 
was  driving  one  team,  and  I  think  a  negro  was  driving  another."  And  the 
witness  Fleuellen  says  that,  in  a  conversation  ha4  with  defendant,  defendant 
Raid:  "I  went  down  to  the  mill  and  got  that  lumber;  now  let  them  kick." 
''He  pointed  out  the  lumber  at  the  Widow  Williams',  in  Bains  county,  Texas. 
£  saw  the  lumber." 

Several  bills  of  exception  were  saved  by  defendant  to  the  admission  of  evi- 
dence. They  appear  in  the  main  to  be  unimportant  and  immaterial.  After 
the  evidence  was  through,  defendant  asked  the  following  special  instructions^ 
which  were  refused,  and  exception  thereto  duly  saved,  viz.:  **(1)  If  you 
/  believe  from  the  evidence  that  defendant  took  the  lumber  he  is  charged  with 
stealing,  openly,  and  without  any  effort  at  concealment  or  intent  to  steal,  he 
would  not  be  guilty  of  theft.  (2)  If  the  defendant  took  and  held  the  lumber 
he  is  charged  with  stealing  in  order  to  secure  him  in  the  payment  of  an  in- 
debtedness due  him  from  the  Brooklin  community,  he  would  not  be  guilty  of 
theft.  (8)  If  you  believe  that  the  trustees  of  the  Brooklin  school  community 
placed  defendant  in  possession  of  the  lumber  charged  to  have  been  stolen,  [or 
the  money  with  which  the  lumber  was  purchased,]  and  defendant  subsequently 
converted  the  lumber  to  his  own  use,  he  would  not  be  guilty  of  theft,  and  you 
should  acquit  him." 

The  first  two  of  these  instructions  were  unquestionably  the  laW,  as  was 
also  the  third,  after  striking  out  the  words  we  have  embraced  in  brackets. 
These  instructions  were,  moreover,  directly  and  pertinently  applicable  to  the 
facts.  No  charge  of  any  character,  written  or  oral,  appears  to  have  been 
given  by  the  court.  For  error  ii\  refusing  to  give  the  special  instructions  of 
defendant,  the  judgment  is  reversed,  and  the  cause  remanded. 


Washington  v.  State.* 
(Qmrt  qf  Appeals  of  Texas.    October  16, 1886.) 

1.  Perjury— Ihdictmbnt. 

Indictment  for  perjury,  which  alleges  that  the  false  statement  was  material  to  the 
issue  on  trial,  is  sufficient,  without  afieging  the  facts  which  show  the  materiality  of 
the  same.' 

2.  SAn-~FALSB  Statbmert— Collateral  Lbub. 

Perjury  may  be  assigned  upon  a  false  statement  affecting  only  a  collateral  issue^ 
as  that  of  the  credit  ofthe  witness. 
8.  Same— Gharob  or  the  Court. 

Omission  to  charge  the  lury  in  a  perjury  case  that  a  conviction  for  that  offense  can- 
not be  had  unless  upon  the  testimony  of  at  least  two  credible  witnesses,  or  one  cred- 
ible witness  corroborated  strongly  by  other  evidence^  is  fundamental  error. 

Appeal  from  district  court,  Bexar  county. 

The  conviction  was  for  perjury,  and  the  penalty  assessed  was  a  term  of 
five  years  in  the  penitentiary.  The  false  statement  assigned  as  perjury  ap- 
pears in  the  statement  of  the  case. 

The  state  introduced,  first,  the  records  of  the  district  court  of  Bexar  county 
for  the  April  term,  1886,  showing  the  proceedings  upon  the  trial  of  Jack 
Green  for  theft  from  the  person.    Several  witnesses  for  the  state  testilied 

1  Reported  by  Messrs.  Jackson  &  Jackson,  ofiAdal  reporters  of  the  Texas  court  of  ap- 
peals. 

*In  an  indictment  for  perjury,  it  is  not  necessary  to  state  the  legal  conclusion  that  th& 
evidence  was  material,  when  that  is  apparent  from  the  facts  averred,  Partain  v.  State, 
(Tex.)  2  S.  W.  Rep.  854 ;  Stote  v.  Nees,  (Ark.)  Id.  1S4 :  Lea  v.  State.  (Miss.)  1  South.  Rep. 
51 :  and  the  statement  of  such  conclusion,  without  the  facts  on  which  It  was  based,  wa» 
held  insufBcient,  IT.  S.  v.  Robinson,  (Dak.)  23  N.  W.  Rep.  90.  An  indictment  which  doe» 
not  directly  allege  what  the  evidence  is,  nor  that  it  is  material,  is  bad.  State  v.  Mo- 
Ck>n^  (Vt.)  7  Atl.  Rep.  406. 
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that  they  were  present  on  the  trial  of  Green,  and  that,  on  that  trial,  they 
heard  the  oath  administered  to  the  defendant  as  a  witness  for  the  defense  in 
that  case,  and  heard  him  testify  on  that  trial ;  that  his  testimony  was,  in  ef- 
fect, that  he  knew  the  defendant.  Jack  Green,  and  that  he  knew  one  Bhody 
Thomas,  who  testified  to  the  inculpatory  facts  against  the  said  Green;  that, 
about  two  weeks  after  said  Green's  arrest  for  the  offense  then  on  trial,  the 
said  Bhody  Thomas  sent  him,  defendant,  (then  witness,)  to  the  jail  in  which 
said  Green  was  confined,  to  tell  Green  that  she  ^Bhody  Thomas)  knew  noth- 
ing about  the  charge  against  him,  and  would  noi  and  could  not  be  a  witness 
in  the  case.  He  stated  emphatically  that  it  was  either  a  day  or  two  before  or 
a  day  or  two  after  Emancipation  Day,  in  June,  1886;  that  he  so  went  to  the 
jail,  and  delivered  the  said  Bhody's  message  to  the  said  Green.  He  declared 
positively  that  he  was  not  a  prisoner  in  the  calaboose  of  the  city  of  San  An- 
tonio at  that  time,  but  was  at  large,  and  under  no  manner  of  restraint  or 
confinement.  Bhody  Thomas,  testifying  upon  the  trial,  denied  that  she  sent 
the  defendant  or  asked  the  defendant  to  go,  or  that  the  defendant  at  her  in- 
stance did  go,  to  the  county  jail  in  June,  1886,  with  a  message  of  any  kind 
from  her  to  Green.  She  denied  that  she  saw  or  spoke  to  the  defendant  dur- 
ing the  time  covered  by  his  testimony,  and  testified  that  defendant  was  con- 
fined in  the  city  calaboose,  as  a  city  convict,  at  the  time  that  Green's  oifense 
was  committed,  and  for  more  than  two  weeks  thereafter;  and  that  it  was 
therefore  a  physical  impossibility  for  Washington's  testimony  to  be  true,  so 
far  as  it  charged  her  with  the  interview  and  message  testified  to  by  said  AVash- 
ington.  The  calaboose  ofiicials,  and  the  records  of  the  calaboose,  showed  that 
Washington  was  placed  in  confinement  on  the  tenth  day  of  June,  and  was  not 
released  until  July  5th.  Green  was  arrested  June  15th  for  the  offense  com- 
mitted by  him  on  the  day  before. 
No  brief  for  appellant.    Asst,  Atty.  Gen.  Burts,  for  the  State. 

WiLLSON,  J.  It  is  sufficient  allegation,  in  an  indictment  for  perjury,  that 
the  alleged  false  statement  was  material  to  the  issue  on  trial,  without  setting 
out  the  facts  which  show  its  materiality.  Mdssie  v.  State,  5  Tex.  App.  81; 
Mattingly  v.  State,  8  Tex.  App.  345.  In  this  case  the  indictment  contains 
the  general  allegation  of  materiality,  and  in  all  respects  we  hold  the  indict- 
ment to  be  a  good  one. 

As  to  the  materiality  of  the  alleged  false  statements,  we  think  it  was  made 
apparent  by  the  evidence.  These  false  statements  were  adduced  on  the  trial 
of  Green  for  the  purpose  of  affecting  the  credibility  of  the  state's  witness 
Bhody  Thomas,  and  were  calculated  to  have  the  effect  to  impeach,  or  at  least 
cast  suspicion  upon,  her  testimony.  It  seems  to  be  well  settled  that  perjury 
may  be  assigned  upon  a  false  statement  affecting  only  a  collateral  issue,  as 
that  of  the  credit  of  a  witness.  Such  statement  is  material  to  the  principal 
issue.  2  Bish.  Crim.  Law,  §§  1032-1038;  3  Greenl.  Ev.  §  195;  2  Whart.  Grim. 
Law,  §  1278.  There  was  no  error  in  any  of  the  rulings  of  the  court  complained 
of  in  relation  to  the  admission  of  evidence  offered  by  the  state.  We  think  the 
evidence  was  all  admissible. 

It  is  objected  to  the  charge  of  the  court  that  it  fails  to  instruct  the  jury  in 
all  the  law  of  the  case.  This  objection  is  well  taken.  This  being  a  trial  for 
perjury  it  was  incumbent  upon  the  trial  judge  to  instruct  the  jury  that  they 
could  not  convict  the  defendant  except  upon  the  testimony  of  two  credible 
witnesses,  or  of  one  credible  witness  corroborated  strongly  by  other  evidence, 
as  to  the  falsity  of  the  defendant's  statement  under  oath.  Code  Crim.  Proc. 
art.  746;  Gartman  v.  State,  16  Tex.  App.  215. 

It  was  fundamental  error  to  omit  such  instruction,  and  because  of  this  error 
the  Judgment  is  reversed,  and  the  cause  is  remanded. 
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Jones  t>.  State.* 
{Court  of  Appeals  of  Texaa.    November  17,  1886.) 

1.  MuBDEB— Evidence— Bbb  Gebtje. 

Declarations  of  a  defendaot  subsequent  to  the  commission  of  the  offense,  if  want- 
ing in  spontaneity  and  instinctiveness.  and  are  but  the  party  talking  about  the  facts, 
and  not  the  facts  speaking  through  the  x>arty,  form  no  part  of  the  res  gestx,  but  are 
self-serving  declarations,  and  as'such  are  proi>erly  rejected  as  evidence. 

2.  Same— Instbuction. 

Charge  of  the  court  in  a  murder  trial  properly  omits  the  law  of  manslaughter,  in 
the  absence  of  evidence  mooting  that  degree  of  homicide. 
8.  Same— EviDiafCE. 

See  the  statement  of  the  case  for  evidence  held  sufficient  to  support  a  capital  con- 
viction for  murder. 

Appeal  from  district  court,  Bowie  county. 

The  death  penalty  was  assessed  against  the  appellant  upon  his  conviction 
In  the  first  degree  for  the  murder  of  Gate  Hicks,  in  Bowie  county,  Texas,  on 
the  sixth  day  of  August,  1886. 

The  evidence  for  the  state  was  to  the  effect  that  the  defendant  was  a  tie- 
cutter,  employed  at  the  camp  of  a  squad  of  tie-cutters  in  Bowie  county.  De- 
ceased was  the  cook  for  the  squad.  Defendant  did  not  work  on  the  day  of 
the  homicide,  but  remained  about  the  camp.  Near  noon  he  went  into  the 
camp  kitchen,  where  the  deceased  was  preparing  dinner,  got  a  cup  of  water, 
and  started  out.  Deceased  told  him  that  he  must  not  take  his  cooking  water. 
Defendant  went  off,  but  soon  returned,  with  a  pistol  in  his  hand,  and  asked 
If  deceased  did  not  like  his  taking  the  water.  Deceased  replied  that  he  did 
not,  when  defendant  struck  him  with  his  fist,  and  thrust  the  pistol  in  his  face. 
Deceased,  followed  by  defendant,  retreated  towards  a  bunk,  near  which  an 
empty  gun  was  standing.  Deceased  caught  the  side  of  the  bunk  when  he 
reached  it,  and  defendant,  exclaiming,  "Don't  put  your  hand  on  that  gun," 
fired  his  pistol,  and  killed  deceased.  As  he  walked  out  of  the  kitchen,  de- 
fendant said:  "I  have  shot  the  d — d *s  brains  out.    If  anybody  wants 

to  take  it  up,  I  will  shoot  his  brains  out.  I  told  him  to  put  down  that  gun.'' 
Two  witnesses  testified  that  the  defendant  had  but  recently  examined  the  gun, 
and  knew  that  it  was  not  loaded.  One  witness  testified  that,  a  few  minutes 
before  the  shooting,  the  defendant,  then  outside  of  the  kitchen,  exhibited  a 
pistol,  and  said  that  he  was  going  to  "blow  some  d — d  nigger's  brains  out." 
The  defense  offered  but  one  witness,  by  whom  it  was  proposed  to  prove  the 
statement  made  by  defendant  15  or  20  minutes  after  the  shooting.  The  evi- 
dence was  excluded  as  self-serving  declarations. 

King  cfe  VaughaUf  tor  appellant,  complained  of  the  action  of  the  court  ex- 
cluding proposed  defensive  evidence. 

Asst.  Atty,  Gen,  Burts,  for  the  State. 

WiLLSON,  J.  1.  It  was  not  error  to  reject  the  declarations  of  the  defend- 
ant as  to  why  he  did  the  killing.  They  did  not  come  within  the  rule  of  res 
gestce.  They  were  not  spontaneous ^  but  were  concocted,  self-serving  dec- 
larations; not  the  facts  talking  through  the  party,  but  the  party's  talk  about 
the  facts.  They  were  wanting  in  the  essential  characteristic  of  instinctive- 
ness to  make  them  a  part  of  the  res  gestce.  Bradherry  v.  State,  2  S.  W.  Rep. 
593;  Whart.  Crim.  Ev.  §  691.  Their  truth  was  disproved  by  all  the  evidence 
in  the  case. 

2.  There  is  no  error  in  the  charge  of  the  court.  It  presented  to  the  jmy 
fully,  clearly,  and  correctly  all  the  law  applicable  to  the  facts  of  the  case.  It 
was  more  liberal  to  the  defendant  than  the  evidence  demanded.    It  might 

1  Reported  by  Messrs.  Jackson  &  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peals. 
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very  well  have  omitted  any  instructions  as  to  self-Hlefense,  that  issue  not  hav- 
ing been  fairly  raised  by  the  proof.  The  issue  of  manslaughter  was  not  pre- 
sented by  the  evidence,  and  hence  it  was  not  error  to  fail  to  charge  the  law 
of  that  offense. 

3.  The  conviction  is  amply  sustained  by  the  evidence.  There  is  no  room  to 
doubt  that  defendant  committed  the  murder,  and  that  he  was  actuated  by  ex- 
press malice.  It  was  a  deliberate  homicide,  unprovoked  and  without  mitiga- 
tion. It  is  but  justice  that  he  should  suffer  the  extreme  penalty  of  the  law. 
and  the  judgment  is  affirmed,  th^e  being  no  reason  appearing  to  us  why  it 
should  be  set  aside. 


Stout  v.  State.* 
{Oouri  qf  Appeals  of  Texas.    November  17, 1886.) 

1.  Cbimival  PRAcncB— Pbovivob  or  Jubt— Evibxkcx. 

It  is  the  peculiar  province  of  the  jurv  to  reconcile  conflicts  and  inconsistencies  in 
the  evidence  adduced  before  them,  and  their  finding  will  not  be  disturbed  by  this 
court,  if  the  evidence,  though  improbablCi  is  sufficient  to  support  the  verdict 

2.  Assault  to  Rapi. 

See  the  statement  of  the  case  for  evidence  held  sufficient  to  support  a  conviction 
for  assault  to  rape  a  married  woman  in  bed  with  her  husband. 

Appeal  from  district  court,  Red  Elver  county. 

The  conviction  in  this  case  was  for  an  assault  with  intent  to  rape  one  Emma 
Gatz,  in  Red  River  county,  Texas,  on  the  twenty-ninth  day  of  July,  1885.  A 
term  of  two  years  in  the  penitentiary  was  the  punishment  assessed  against 
the  appellant. 

The  substance  of  the  state's  testimony  was  as  follows:  Mrs.  Gatz  testified, 
in  effect,  that  she  retired  on  the  night  alleged  in  the  indictment  a  short  while 
before  her  husband  did.  When  her  husband  came  to  bed  he  closed  and  locked 
all  the  doors  to  the  rbom,  leaving  the  small  window  up,  with  the  curtain 
drawn  down.  Some  time  later  witness  was  awakened  by  the  pressure  of  a 
Land  on  her  chest.  Thinking  her  husband  was  fondling  her,  she  told  him  to 
desist,  as  she  was  sick.  She  dropped  off  to  sleep  again,  and  was  again  awak- 
ened by  some  one  lifting  her  gown.  She  then  attempted  to  rise  up,  but  was 
pressed  back  by  a  hand  on  her  chest.  Witness  then  opened  her  eyes,  and  saw 
that  the  party  pressing  her  down,  and  attempting  to  raise  her  gown,  was  the 
defendant.  She  called  her  husband,  and  the  defendant  sprang  through  the 
window,  and  escaped.  Witness*  husband  saw  defendant  as  he  passed  out  of 
the  window.  The  assault  was  made  without  the  witness*  consent.  Gross- 
examined,  witness  said  th^t  the  defendant  did  not  get  into  her  bed.  He 
stood  on  the  floor  by  the  bed,  and  tried  to  press  the  witness  down  when  she 
attempted  to  get  up.  He  did  not  put  his  face  or  body  on  witness.  Witness^ 
husband  was  in  the  same  bed  with  witness  when  the  assault  was  made.  Wit- 
ness denied  that  she  offered  to  release  one  Sallie  Dyer  from  a  debt  on  a  pair 
of  shoes  to  swear  that  defendant  admitted  to  her  that  he  made  the  assault. 
Confronted  by  her  written  testimony  on  the  examining  trial,  witness  admit- 
ted that  she  testified  on  that  trial  that  defendant  got  into  her  bed,  and  placed 
his  face  on  her  face,  and  his  body  on  her  body;  but  affirmed  that  she  consid- 
ered standing  on  the  floor  by  her  bed,  and  '* kinder"  bending  over,  with  his 
face  near  her,  equivalent  to  the  statements  made  on  the  examining  trial. 
The  substance  of  Mr.  Gatz's  testimony  was  that  he  saw  and  recognized  the 
defendant  as  he  escaped  through  the  window.  One  witness  for  the  defense 
testified  that  the  defendant  slept  with  her  throughout  the  night  of  the  alleged 
assault,  and  was  not  out  of  her  room  on  that  night.  Sallie  Dyer  testified  that^ 
prior  to  this  trial,  Mrs.  Gatz  told  her  that  she  had  heard,  and  assumed  to  know^ 

^Reported  by  MessiB.  Jackson  A  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peals. 
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that  defendant  had  confessed  to  her  that  he  made  the  assault,  and  proposed 
to  release  her  from  a  debt  of  50  cents  to  so  testify.  Mrs.  Gatz  did  not  try  to 
induce  witness  to  so  testify,  whether  truly  or  falsely,  but  insisted  that  de- 
fendant did  make  the  confession  to  witness. 

Sims  (&  Wrightf  for  appellant,  denounced  the  verdict  as  unsupported  by  the 
evidence. 

Asst.  Atty.  Gen.  Burts,  for  the  State. 

White  P.  J.  While  it  would  ordinarily  appear  exceedingly  improbable 
and  highly  incredible  that  a  party  should  attempt  to  ravish  a  married  woman 
in  bed  with  her  husband,  still  it  is  by  no  means  impossible,  and  circumstances 
may  well  be  imagined  in  which  the  assailant  would  take  the  risk  of  such  an 
attempt  in  the  hope  that  it  could  be  accomplished  without  discovery  in  Ms 
victim^s  mistaken  belief  that  it  was  the  act  of  the  husband.  It  will  not  do  to 
say  that  a  thing  is  Impossible  because  it  appears  unreasonable  or  improbable. 
To  so  argue  is  "purely  a  speculative  attempt  to  sound  the  depths  of  human 
depravity,  and  to  assign  arbitrary  limits  beyond  which  desire  and  passion  are 
to  be  held  incapable  of  seducing  or  impelling  human  nature."  In  this  case 
there  are  some  apparent  inconsistencies  shown  in  the  statements  made  at  differ- 
ent times  by  the  principal  witnesses  for  the  prosecution,  but  they  do  not  occur 
as  to  the  main  facts  that  the  assault  was  made,  and  that  defendant  was  the 
guilty  party.  There  is  also  some  conflict  in  the  evidence.  This  was  matter 
exclusively  for  the  jury  to  determine.  They  have  seen  fit  to  credit  the  testi- 
mony of  the  prosecuting  witnesses,  and  we  cannot  see  that  that  testimony  is 
either  improbable  or  untrue.  The  jury  and  the  court  below  were  in  much 
better  attitude  to  judge  of  the  credit  and  weight  to  be  given  it  than-are  we. 
That  it  is  sufficient  to  support  the  judgment  if  entitled  to  credit  we  have  no 
doubt. 

Having  found  no  error  in  the  conviction,  the  judgment  is  affirmed. 


Thompson  v.  State.* 

(Omri  of  Appealt  of  Texas.    December  13,  1886.) 

Highway— Alteration  of  Third-Class  Road. 

A  condition  precedent  to  the  authority  of  the  commissioners*  court  to  change  a 
third-class  roaa  to  a  first-class  road  is  that  the  said  court,  in  the  manner  provided 
by  law,  shall  ascertain  the  damage  accruing  to  the  owner  of  ihe  land  over  which 
the  said  change  is  to  be  made,  and  make  compensation  to  him  for  the  same.  See 
the  opinion  in  extento  on  the  qaestion. 

Appeal  from  county  court,  Hunnels  county. 

The  conviction  in  this  case  was  for  obstructing  a  public  road,  and  the  pen- 
alty assessed  was  a  fine  of  $100. 

The  opinion  sufficiently  discloses  the  case.  The  judgment  was  first  affirmed 
without  written  opinion*  but  was  reconsidered  on  motion  for  rehearing,  and 
the  cause  disposed  of  by  the  opinion  which  follows. 

C.  O,  Harris  and  Hector,  Jkoore  i&  Thompstm,  for  appellant.  Asst,  Atty, 
Gen,  Burts,  for  the  State. 

WiLLsoN,  J.  Upon  a  careful  reconsideration  of  this  case,  we  are  satisfied 
that  we  erred  in  affirming  the  judgment  of  conviction.  Conceding  that  the 
road  in  question  was  a  third-class  road  at  the  time  the  commissioners'  court  es- 
tablished and  classified  it  as  a  j^rst-class  road,  and  conceding  that  it  was  in  the 
power  of  said  court  to  so  establish  and  classify  said  road  upon  its  own  motion, 
under  authority  of  article  4361  of  the  Revised  Statutes,  as  amended  by  the  act  of 

>  Reported  by  MesaiB.  Jackson  &  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
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Pebruary  5, 1884,  (Qen.  Laws  Sp.  Sess.  Eighteenth  Leg.  21.)  then  in  force,  still 
it  appears  that  said  action  was  taken  without  compensating  defendant  for  his 
damages  for  taking  his  land  for  said  road,  or  without  taking  the  steps  re<}uired 
by  said  act  to  be  taken  to  ascertain  said  damages,  etc.  Articles  4870-4372, 
Rev.  St.,  as  amended  by  act  of  February  6, 1884,  (Gen  Laws  Sp.Sess.  Eight- 
eenth Leg.  21.)  Our  constitujiion  provides  that  "no  person's  property  shall 
be  taken,  damaged,  or  destroyed  for,  or  applied  to»  public  use  without  adequate 
<;ompensation  l^ingmade,  unless  by  the  consent  of  such  person;  and  when 
taken,  except  for  the  use  of  the  state,  such  compensation  shall  first  be  made. " 
CJonst.  art.  1,  §  17.  To  change  a  third  to  a  first-class  road,  more  of  the  own- 
er's land  must  necessarily  be  taken,  (Bev.  St.  arts.  4362,  4364;)  and,  further- 
more, the  owner  of  land  over  which  a  thirdrclaas  road  is  established  has  the 
privilege  of  erecting  gates  across  said  road,  (Bev.  St.  art.  4389,)  which  priv- 
ilege, in  many  instances,  would  greatly  lessen  the  damage  to  his  land.  It  is 
therefore  not  only  a  taking,  but  a  damaging,  of  his  land,  to  change  a  third 
into  a  yZr^t-class  road.  It  was  not  within  the  power  of  the  commissioners' 
<;ourt  to  make  thi&^hange  without  the  consent  of  the  defendant,  who  owned 
the  land  over  which  the  road  in  question  was  established,  without  first  having 
^ascertaii^ed  and  compensated  bis  damages  in  the  manner  provided  by  the  stat- 
ute. This  was  a  condition  precedent  to  the  right  of  the  county  to  take  the  land 
for  public  use.  Davidson  v.  State,  16  Tex.  App.  836.  We  conclude,  there- 
fore, that  the  action  of  the  commissioners'  court  establishing  and  classifying 
said  road  over  the  defendant's  land  as  a  first-class  road  was  in  derogation  of 
section  17,  art.  1,  of  the  constitution,  and  hence  waswithoutauthority  of  law, 
and  is  void.  Defendant  had  a  legal  right  to  obstruct  said  road  by  erecting 
gates  across  it,  and  the  facts  of  the  case  show  that  in  so  doing  he  has  not  vio- 
lated the  law.  There  being  no  legal  ground  for  this  prosecution,  the  judgment 
is  reversed,  and  said  prosecution  is  dismissed. 


HuMT  V.  State.    Hadlet  t>.  Same.    Leslabjbttb  t>.  Sahe.^ 

{Court  of  Appeals  of  Texat.    Noyember  4,  1886.) 

1.  OOKHTITUTIONAL  LaW— MaNDATOBT  OB  DiBKOTOEy  PbOVISIONS. 

Constitutional  provisions  are  absolutely  mandatory,  and  can  in  no  case  be  re- 
garded as  directory  merely,  to  be  obeyed  or  not  within  the  discretion  of  either  or 
all  of  the  departments  of  the  government.  See  the  opinion  tn  eximso  for  an  elab- 
oration of  the  doctrine,  and  for  a  review  of  the  authorities  jm>  and  con. 

2.  Saxb— Ihtkbfbbtation  of  the  Codbs. 

In  determining  the  validity  of  a  statute,  assailed  upon  the  ground  that  its  enact- 
ment was  not  in  conformity  with  some  express  requirement  of  the  constitution, 
the  courts  of  Texas  are  not  confined  to  the  verity  usually  Imported  on  the  face 
of  the  statute,  if  prima  facie  valid,  but  may  go  behind  it,  to  ascertain  if  the  express 
requirement  of  the  constitution  was  observed  in  its  enactment. 

3.  Same— Pabbino  Law. 

Section  38  of  article  3  of  the  constitution  of  this  state  provides  as  follows:  "  The 
presiding  officer  of  each  house  shall,  in  the  presence  of  the  house  over  which  he 
presides,  sign  all  bills  and  joint  resolutions  passed  by  the  l^slature,  after  their 
titles  have  been  publicly  read  before  signing;  and  the  fact  or  signing^  shall  be  en- 
tered on  the  journals.''  Meldt  that  the  effect  of  this  section  of  the  constitution  is  to 
expressly  and  imperatively  reouire  the  presiding  officer  of  each  bouse  to  sign  every 
enactment  in  the  presence  of  tne  body  over  which  he  presides,  and  afler  it  has  been 
read  by  caption,  and  that  the  fact  of  signing  shall  be  entered  upon  tlie  journals ; 
and,  in  order  to  determine  whether  such  requirements  of  the  constitution  were 
complied  with,  the  courts  are  authorized  to  ^o  behind  the  statute  itself,  and  ascer- 
tain the  facts  ftom  the  journals.    See  the  opmion  on  the  question. 

4.  Same— Constitutionality  or  a  Statdts. 

The  act  of  March  19,  1885,  (Gen.  Laws  Nineteenth  Leg.  34,)  amendatory  of  article 
358  of  the  Penal  Code,  which  prescribes  the  penalty  for  the  offense  of  keeping  and 

1  Reported  by  Messrs.  Jackson  &  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peals. 


Digiti 


ized  by  Google 


234  SOUTHWESTERN  REPORTER.  [TeX. 

exhibiting  a  gaming  banl^  is  onoonstitntional,  becanse  the  Journals  of  the  senate 
fail  to  disclose  its  proper  signing,  in  open  session,  bj  the  presiding  officer  of  that 
body. 

Appeals  from  county  court,  Tarrant  county. 

The  conylction  in  each  of  these  cases  was  for  exhibiting  a  gaming  bank, 
and  the  penalty  assessed  in  each  case  was  a  flne  of  $25,  and  conAnement  in 
the  county  jail  for  10  days. 

W,  8.  Pendleton  and  B.  G.  Johnaon^  tot  appellants.  Asst  Atty,  Gen.  Burts^ 
for  t^he  State. 

WiLLSON,  J.  These  are  convictions  for  keeping  and  exhibiting  a  gaming 
bank,  and  the  punishment  assessed  in  each  case  is  fine  and  imprisonment  under 
and  by  virtue  of  the  act  of  March  19, 1885>  (Gen.  Laws  Nineteenth  Leg.  34,) 
amendatory  of  article  358  of  the  Penal  Code;  which  act  enlarges  the  punish- 
ment for  said  offense  by  adding  to  the  punishment  by  fine,  as  prescribed  by 
said  article  358,  the  punishment  of  imprisonment  in  the  county  jail. 

The  question  presented  for  our  determination  is  f  he  validity  of  this  said  act 
of  March  19,  1885.  It  is  contended  by  defendants  that  said  act  is  invalid,  be- 
cause it  was  not  enao^'Cd  in  conformity  with  section  38  art.  8,  of  the  consti- 
tution, which  reads  as  follows:  **The  presiding  officet  of  each  house  shall,  in 
the  presence  of  the  house  over  which  he  presides,  sign  all  bills  and  joint  reso- 
lutions passed  by  the  legislature,  after  their  titles  have  been  pubUcly  read  be- 
fore signing;  and  the  fact  of  signing  shall  be  entered  on  the  journals."  It  Is 
assert^  that  this  provision  was  disregarded  by  the  legislature  in  that  the  fact 
of  the  signing  of  this  bill  by  the  presiding  officer  of  the  senate  was  not  entered 
upon  the  journals  of  the  senate.  The  truth  of  this  assertion  is  unquestion- 
ably established  by  reference  to  said  journals,  and  if  such  omission  can  be 
noticed  by  the  court,  and  invalidates  the  act,  then  said  act  is  void,  and  these 
convictions  must  be  set  aside. 

In  considering  the  subject,  we  think  it  necessary  to  first  determine  whether, 
in  the  construction  of  the  organic  law,  we  may,  as  we  might  in  the  con- 
struction of  a  statute,  apply  the  distinction  between  directory  and  manda- 
tory provisions,  or  whether  we  must  construe  all  provisions  of  the  organic 
law  to  be  tnandatory.  There  is  considerable  confiict  of  decisions  upon  this- 
point.  In  support  of  the  doctrine  that  courts  are  at  liberty  to  hold,  under  the 
rules  governing  the  construction  of  statutes,  a  constitutional  provision  to  be 
merely  directory,  the  leading  case  perhaps  is  that  of  MtUsr  v.  State^  3  Ohio 
St.  483.  With  reference  to  the  question  under  consideration,  the  decision  re- 
ferred to  is  obiter,  the  case  not  calling  for  a  discussion  of  the  subject.  In  a 
subsequent  case,  however,  decided  by  the  same  court,  the  views  announced 
in  the  Miller  Case  were  affirmed.  Pim  v.  Nicholson,  6  Ohio  St.  176.  And 
it  may  be  said  to  be  the  settled  rule  in  Ohio  that  it  is  not  every  provision  of 
the  constitution  that  is  mandatory.  In  New  York  the  same  rule  has  been 
adopted,  (People  v.  Supei^lsors  of  Chenango,  8  N.  Y.  328;)  also  in  California, 
( Washington  v.  Page,  4  Gal.  888 1^  and  in  Mississippi,  (Hill  v.  Boyland,  40 
Miss.  618;  Stoann  v.  Buck,  Id.  2o8;)  and  in  Missouri,  {Cape  Girardeau  v. 
Riley,  52  Mo.  424;  St.  Louis  v.  Foster,  Id.  513;)  and  in  Maryland,  (AfePher- 
son  V.  Leonard,  29  Md.  377;)  and  perhaps  in  some  other  states. 

But,  notwithstanding  these  decisions  are  by  able  courts,  the  great  weight 
of  authority  seems  to  be  the  other  way,  holding  that  the  courts  nor  any  other 
department  of  the  government  are  at  liberty  to  regard  any  provision  of  the 
constitution  as  merely  directory,  but  that  each  and  every  of  its  provisions 
must  be  treated  as  imperative  and  mandatory,  without  reference  to  the  rules 
distinguishing  between  directory  and  mandatory  statutes.  Judge  Cooley,  in 
his  great  work  on  Constitutional  Limitation,  upon  this  subject  says:  '*The 
courts  tread  upon  very  dangerous  ground  when  they  venture  to  apply  the  rules 
which  distinguish  directory  and  mandatory  statutes  to  the  provisions  of  a  con- 
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stitution.  Constitutions  do  not  usually  undertake  to  prescribe  mere  rules  of 
proceeding,  except  when  such  rules  are  looked  upon  as  essential  to  the  things 
to  be  done;  and  they  must  then  be  regarded  in  the  light  of  limitations  upon 
the  power  to  be  exercised.  It  is  the  province  of  an  instrument  of  this  solemn 
and  permanent  character  to  establish  those  fundamental  maxims,  and  fix  those 
unyarying  rules,  by  which  all  departments  of  the  government  must  at  all 
times  shape  their  conduct;  and,  if  it  descends  to  prescribing  mere,  rules  of 
order  in  unessential  matters,  it  is  lowering  the  proper  dignity  of  such  an  in- 
strument, and  usurping  the  proper  province  of  ordinary  legislation.  We  are 
not,  therefore,  to  expect  to  find  in  a  constitution  provisions  which  the  people, 
in  adopting  it,  have  not  regarded  as  of  high  importance,  and  worthy  to  be 
embraced  in  an  instrument  which,  for  a  time  at  least,  is  to  control  alike  the  gov- 
ernment and  the  governed,  and  to  form  a  standard  by  which  is  to  be  measured 
the  power  which  can  be  exercised  as  well  by  the  delegate  as  by  the  sovereign 
people  themselves.  If  directions  are  given  respecting  the  times  or  mode  of  pro- 
ceed! ng  in  which  a  power  should  be  exercised,  there  is  at  least  a  strong  pre- 
sumption that  the  people  designed  it  should  be  exercised  in  that  time  and  mode 
only;  and  we  impute  to  the  people  a  want  of  due  appreciation  of  the  purpose 
and  proper  province  of  such  an  instruihent  when  we^infer  that  such  directions 
are  given  to  any  other  end;  especially  when,  as  has  been  already  said,  it  is  but 
fair  to  presume  that  the  people  in  their  constitution  have  expressed  themselves 
in  careful  and  measured  terms,  corresponding  with  the  immense  importance 
of  the  powers  delegated,  and  with  a  view  to  leaving  as  little  as  possible  to 
implication. "  Pages  94, 95.  In  referring  to  decisions  holding  a  contrary  doc- 
trine to  his  text  above  quoted,  the  author  says:  "There  are  some  cases,  how- 
ever, where  the  doctrine  of  directory  statutes  has  been  applied  to  constitutional 
provisions;  but  they  are  so  plainly  at  variance  with  the  weight  of  authority 
upon  the  precise  points  considered  that  we  feel  warranted  in  saying  that  the 
judicial  decisions,  as  they  now  stand,  do  not  sanction  the  application.*' 
Id.  page  95. 

In  our  own  state  we  know  of  no  instance  in  which  a  constitutional  provis- 
ion has  been  held  to  be  directory  merely.  This  court  has  more  than  once 
held  that  constitutional  provisions  are  always  mandatory,  and  has  adopted  the 
doctrine  laid  down  by  Judge  Cooley,  which  we  have  quoted  above.  Coxy. 
State,  8  Tex.  App.  254;  HoUey  v.  States  14  Tex.  App.  505.  We  believe  thia 
to  be  the  sound  and  only  safe  doctrine.  It  seems  to  us  that  the  rule  which 
gives  to  the  courts  and  other  departments  of  the  government  a  discretionary 
power  to  treat  a  constitutional  provision  as  directory,  and  to  obey  it  or  not,  at 
their  pleasure,  is  fraught  with  great  danger  to  the  government.  We  can  con- 
ceive of  no  greater  danger  to  constitutional  government,  and  to  the  rights  and 
liberties  of  the  people,  than  the  doctrine  which  permits  a  loose,  latitudinous, 
discretionary  construction  of  the  organic  law.  "We  are  taught  by  the  consti- 
tution itself  that  those  who  administer  this  government  are  divided  into  three 
co-ordinate  departments.  Each  of  these  can  only  act  within  its  own  limited 
sphere,  and  they,  respectively,  are  the  servants  of  the  sovereign  power,  the 
people.  There  is  no  power  above  the  people.  There  is  no  discretionary  power 
granted  in  the  constitution  for  either  of  these  departments,  nor  for  all  of  them 
united,  to  exercise  a  discretionary  expansion  and  flexible  power  against  its 
rigid  limitations,  even  though  such  limitations  were  imposed  by  improvident 
jealousy.  If  abuse  exist  by  reason  of  defects  in  the  constitution,  present  or 
prospective,  the  true  source  of  authority,  the  people,  have  the  power,  and 
doubtless  the  wisdom  and  patriotism,  to  correct  them;  and  this, in  the  Amer- 
ican idea,  is  the  safe  and  only  depository."  Potter's  Dwar.  St.  655. 

And  here  we  deem  it  proper  to  again  use  the  language  of  Judge  Cooley. 
He  says:  "Whatever  constitutional  provision  can  be  looked  upon  as  directory 
merely,  is  very  likely  to  be  treated  by  the  legislature  as  if  it  was  devoid  of 
even  moral  obligation,  and  to  be  therefore  habitually  disregarded.  To  say  that 
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a  provision  is  directory  seems,  with  many  persons*  to  be  eqnivalent  to  saying 
that  it  is  not  law  at  all.  That  this  ought  not  to  be  so  is  conceded;  that  it  is 
so  we  have  abundant  reason  and  good  authority  for  saying.  If » therefore,  a 
constitutional  provision  is  to  be  enforced  at  all,  it  must  be  treated  «s  manda- 
tory. And,  if  the  legislature  habitually  disregards  it,  it  seems  to  us  that  there 
is  all  the  move  urgent  necessity  that  the  courts  should  enforce  it.  And  it  also 
seems  to.  us  that  there  are  few  evils  which  can  be  inflicted  by  a  strict  adherence 
to  the  law  so  great  as  that  which  is  done  by  the  habitual  disregard  by  any  de» 
partment  of  the  government  of  a  plain  requirement  of  that  instrument  from 
which  it  derives  its  authority,  and  which  ought,  therefore,  to  be  scrupulously 
observed  and  obeyed."  Const.  Lim.  183. 

Upon  the  weight  of  authority,  and,  to  our  minds,  upon  the  soundest  of  rea- 
sons, we  conclude  that  the  provision  of  the  constitution  under  consideration, 
and  all  other  provisions  of  our  constitution,  are  mandatory,  and  can  in  no  case 
be  regarded  as  directory  merely,  to  be  obeyed  or  not  within  the  discretion  of 
either  or  all  of  the  departments  united  of  the  government. 

We  will  next  consider  whether,  and  to  what  extent,  the  courts  may  inquire 
into  and  determine  the  validity  of  a  statute  which  upon  its  face  purports  to 
be  a  valid  law,  but  which  is  attacked  ia  invalid  because  the  legislature,  in  en- 
acting it,  did  not  conform  to  the  requirements  of  the  constitution.  Upon  this 
subject,  also,  there  is  much  contrariety  and  conflict  of  authority.  Judge  Cooley 
says:  "Each  house  keeps  a  journal  of  its  proceedings,  which  is  a  public  rec- 
ord, and  of  which  the  courts  are  at  liberty  to  take  judicial  notice.  If  it  should 
appear  from  these  journals  that  any  act  did  not  receive  the  requisite  majority, 
or  that  in  respect  to  it  the  legislature  did  not  follow  any  requirement  of  the 
constitution,  or  that  in  any  other  respect  the  act  was  not  constitutionally 
adopted,  the  courts  may  act  upon  this  evidence,  and  adjudge  the  statute  void. 
But,  whenever  it  is  acting  in  the  apparent  performance  of  legal  functions, 
every  reasonable  presumption  is  to  be  made  in  favor  of  a  legislative  body.  It 
will  not  be  presumed  in  any  case,  from  the  mere  silence  of  the  journals,  that 
either  house  has  exceeded  its  authority  or  disregarded  a  constitutional  require- 
ment in  the  passage  of  legislative  acts,  unless  where  the  constitution  has  ex- 
pressly required  the  journals  to  show  the  action  taken,  as,  for  instance,  where 
it  requires  the  yeas  and  nays  to  be  entered."  Const.  Lim.  164.  In  the  in- 
stance we  are  considering,  the  constitution  expressly  requires  that  the  jour- 
nals shall  sTiow  the  fact  of  the  signing  of  the  hUl  by  the  presiding  officer  of 
each  Tumse^  etc.  This  is  an  imperative  requirement,  and  as  plain  as  the  En- 
glish language  could  make  it.  As  we  understand  the  rule  stated  in  the  quota- 
tion just  made,  the  fact  of  such  signing  of  the  bill  fntM^  appear  from  the  jour- 
nals. Such  fact  cannot  be  presumed  or  established  by  any  other  evidence, 
while  the  journals  are  in  existence,  because  the  constitution  expressly  requires 
the  journais  to  show  the  fact,  and  thereby,  as  long  as  said  journals  exist, 
makes  them  the  best,  the  only,  and  the  conclusive  evidence  of  the  fact.  If 
there  was  not  an  express  requirement  that  the  journals  should  show  the  fact 
of  signing,  then  the  mere  silence  of  the  journals  as  to  such  signing  would  not 
affect  the  validity  of  the  statute,  because  in  such  case  the  legal  presumption 
would  prevail  that  the  bill  had  been  signed  in  the  manner  required. 

The  distinction  between  cases  in  which  the  law  will  presume  that  all  the 
requirements  of  the  constitution  have  been  observed  in  the  enactment  of  a 
statute,  and  those  in  which  such  presumption  cannot  be  entertained,  is  very 
clearly  stated  by  Judge  Stone  in  Perry  v.  Railroad  Co.^  58  Ala.  546,  as  fol- 
lows: ''We  think  the  only  safe  rule  for  interpreting  clauses  of  the  constitu- 
tion which  command  certain  things  to  be  done,  or  certain  methods  to  be  ob- 
served in  the  enactment  of  statutes,  is  to  hold  that  when  it  is  aiflrmatively 
shown  by  legal  evidence  that,  in  the  attempt  to  legislate,  some  mandate  of 
the  constitution  has  been  disregarded,  such  attempt  never  becomes  a  law. 
We  do  not  mean  to  be  understood  as  affirming  that  in  all  cases  the  silence  of 
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the  journal  proves  some  constitutional  requirement  was  omitted.  It  is  only 
when  the  constitution  requires  that  certain  things  shaU  be  spread  on  the 
journal  ttiat  its  silence  affects  the  constitutionality.  The  presumption,  in  the 
absence  of  proof,  is  always  in  favor  of  official  propriety;  and,  except  as  to* 
those  matters  which  the  constitution  declares  shall  appear  in  the  journal,  the 
rule  is  to  infer  everything  was  rightly  done,  unless  the  journal  shows  affirm > 
atlvely  that  some  constitutional  command  was  disregarded."  The  same  able 
court,  through  the  same  judge,  in  a  previous  case  in  which  the  constitution- 
ality of  a  statute  was  assailed  upon  the  ground  that  the  yeas  and  nays  upon 
its  passage  had  not  been  entered  upon  the  journals  as  required  by  the  consti- 
tution, used  the  following  language:  "The  inquiry  naturally  presents  itself, 
what  intendments,  if  any,  are  to  be  indulged  for  or  against  the  constitution- 
ality of  legislative  enactments?  On  the  question  of  the  yeas  and  nays  re- 
quired to  be  spread  on  the  journal  there  can  be  no  reasonable  ground  for 
doubt.  The  journal  is  the  record  which  the  legislature  keeps,  and  is  required 
to  keep,  of  its  proceedings.  like  all  other  records  required  by  law  to  be  kept, 
it  imports  verity.  Taking  into  account  the  character  of  the  body  whose  rec- 
ord it  is, — a  co-ordinate  department  of  the  government, — we  hold  that  it  im- 
ports absolute,  indisputable  verity.  The  constitution,  then,  requiring  that 
the  yeas  and  nays  shall  be  matter  of  record,  no  other  evidence  can  be  received 
of  this  requirement^  nor  can  its  want  be  supplied  by  intendment.  Of  this 
fact  the  record  [journal]  must  speak,  and,  if  silent,  the  fact,  in  legal  contem- 
plation, does  not  exist. "^    State  v.  Buckley ,  54  Ala.  599. 

In  Spangler  v.  Jacoby,  14  111.  297,  it  Is  said:  "In  our  opinion  it  is  deitrly 
competent  to  show  from  the  journals  of  either  branch  of  the  legislature  that 
a  particular  act  was  not  passed  in  the  mode  prescribed  by  the  constitution, 
and  thus  defeat  its  operation  altogether.  The  constitution  requires  each 
house  to  keep  a  journal,  and  declares  that  certain  facts,  made  essential  to  the- 
passage  of  a  law,  shall  be  stated  therein.  If  those  facts  are  not  set  forth,  the 
conclusion  is  that  they  did  not  transpire.  The  journal  is  made  up  under  the- 
immediate  direction  of  the  house,  and  is  presumed  to  contain  a  full  and  com- 
plete history  of  its  proceedings.  If  a  certain  act  received  the  constitutional 
assent  of  the  body,  it  will  so  appear  on  the  face  of  its  journal.  And,  when  a 
contest  arises  as  to  whether  the  act  was  thus  passed,  the  jeurnal  may  be  ap- 
pealed to  to  settle  it.  It  is  the  evidence  of  the  action  of  the  house,  and  by  it 
the  act  must  stand  or  fall.  It  certainly  was  not  the  intention  of  the  framers* 
of  the  constitution  that  the  signatures  of  the  speakers  and  the  executive 
should  furnish  conclusive  evidence  of  the  passage  of  a  law.  The  presump- 
tion indeed  is  that  an  act  thus  verified  became  a  law  pui-suant  to  the  require- 
ments of  the  constitution,  but  that  presumption  may  be  overthrown.  If  the^ 
journal  is  lost  or  destroyed,  this  presumption  will  sustain  the  law,  for  it  wilL 
be  intended  that  the  proper  entry  was  made  on  the  journal.  But  when  the- 
journal  is  in  existence,  and  it  fails  to  show  that  the  act  was  passed  In  th& 
mode  prescribed  by  the  constitution,  the  presumption  is  overcome,  and  the« 
act  must  faU." 

We  could  quote  from  many  other  authorities  to  the  same  effect,  but  it  would 
not  be  profitable  to  do  so.  We  conclude  that  the  weight  of  authority  is  with 
the  text  and  decisions  we  have  quoted,  and  that,  in  a  case  like  the  one  before- 
us,  where  the  constitution  expressly  requires,  in  the  enactment  of  a  statute, 
that  certain  facts  shall  be  entered  upon  the  journals,  the  courts  will  look  be- 
hind the  statute  to  the  journals,  and  ascertain  if  such  entry  was  made;  and, 
if  the  journals  fail  to  show  affirmatively  that  such  entry  was  made,  the  stat- 
ute will  be  held  void. 

This  conclusion  is  in  opposition  to  the  views  expressed  by  our  supreme  court, 
in  Blessing  Y.  City  of  Galveston,  42  Tex.  641,  and  to  views  of  this  court  as- 
expressed  in  TJsener  v.  State,  8  Tex.  App.  177.  In  both  the  cases  named  the- 
conclusion  seems  to  be  that  the  courts  will  not  look  behind  a  statute  which. 
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apon  its  face  is  valid,  which  has  been  signed  hj  the  proper  officers  of  each 
house,  approved  by  the  governor,  and  filed  in  the  office  of  the  secretary  of 
state,  to  ascertain  whether  or  not  the  statute  was  enacted  in  conformity  with 
'  the  requirements  of  the  constitution,  but  will  conclusively  presume  that  all 
the  requirements  of  the  constitution  with  regard  to  the  passage  of  the  statute 
were  observed  and  obeyed.  In  support  of  this  view,  in  the  Blessing  Case  but 
one  authority  is  cited,  that  .being  Miller  y.  State,  8  Ohio  St.  483,  which  opin- 
ion, as  we  have  already  observed,  is  not  only  obiter ,  but  is  at  variance  with 
the  great  weight  of  authority.  In  Usener^s  Ca^e,  supra,  the  Blessing  Case  is 
cited  in  support  of  the  opinion;  also  Pangbom  v.  Young,  82  N.  J.  Law,  29; 
mate  V.  Swift,  10  Nev.  176;  Sherman  v.  Story,  30  Gal.  253;  and  Miller  v. 
State,  3  Ohio  St.  483.  The  opinion  in  the  Usener  Case  is  obiter,  the  court  hold- 
ing that  in  fact  the  provision  of  the  constitution  in  question  had  been  fully 
complied  with.  In  neither  the  Blessing  nor  Usener  Case  is  the  distinction  be- 
tween a  constitutional  provision  which  expressly  requires  an  entry  of  a  fact 
concerning  the  passage  of  a  statute  to  be  entered  upon  the  Journals,  and  a 
provision  which  contains  no  such  express  requirement,  discussed  or  noticed. 
In  regard  to  the  latter  character  of  provision,  these  decisions  are  unquestion- 
ably correct,  but  with  respect  to  provisions  of  the  former  character  we  can- 
not agree  to  the  apparently  unqualified,  unlimited  rule  therein  announced; 
nor  do  we  believe  that  either  of  the  courts  delivering  those  opinions  would 
have  so  held  had  the  precise  question  now  before  us  been  called  to  their  at- 
tention, or  so  presented  as  to  demand  thorough  investigation.  We  are  un- 
willing to  adhere  to  and  affirm  the  broad  language  of  those  opinions,  although 
tiiey  are  not  only  good  authority  themselves,  buk  are  supported  by  the  decis* 
ions  of  other  courts  of  high  authority.  We  cannot  approve  the  policy  and 
wisdom  of  the  doctrine  they  announce,  because  we  believe  it  to  be  contrary  > 
to  the  spirit  and  genius  of  a  constitutional  government,  and,  as  we  have  be- 
fore said,  dangerous  to  the  rights  and  liberties  of  the  people.  It  is  the  plainly 
expressed  will  of  the  people  that  each  house  of  the  legislature  shall  keep  a 
journal,  and  in  those  journals  shall  be  entered  the  fact  of  the  proper  authen- 
tication of  the  enactment  of  statutes.  We  regard  this  as  a  prudent  and  wise 
requirement,  but,  whether  it  be  so  or  not,  it  is  the  mandate  of  the  sovereign 
power  of  the  state^  and  should,  and  in  our  opinion  mtist,  be  obeyed  before  any 
bill  can  become  a  law.  We  hold,  therefore,  that  we  may  and  should  look  be- 
hind the  enrolled  act,  to  the  journals  of  the  houses,  and  inquire  whether  or 
not  this  provision  of  the  constitution  has  been  obeyed  in  the  enactment  of  the 
statute.  Finding  that  it  has  not  been  obeyed,  we  hold  that  the  act  of  March 
19,  1885,  amendatory  of  article  858  of  the  Penal  Code,  never  became  a  law, 
and  is  void.  This  being  the  case,  these  convictions  must  be  set  aside.  Ar- 
ticle 358  of  the  Penal  Code  is  in  no  way  affected  by  said  act,  but  is  still  in  full 
force  and  effect,  and  the  punishment  therein  prescribed  for  the  offense  of 
which  defendants  have  been  convicted  may,  upDn  trials  of  these  cases  here- 
after had,  be  meted  out  to  these  alleged  offenders. 
The  judgments  are  reversed,  and  the  causes  are  remanded  for  new  trials. 


Smith  t?.  State.  ^ 
(Qnart  of  Appeals  of  Texas.    November  17, 18S6.) 

1.  BUROLABY— iNDlCniENT. 

Indictment  for  burglary  need  not  allege  the  want  of  the  owner's  consent  to  the 
entry  of  the  house. 

2.  Samb— Conjoint  OrrENSES— €k>N8TiTirrio9AL  Law. 

Note  the  opinion  sustaining  theconstitutionality  of  article  712  of  the  Penal  Code, 
which  provides  that  "if  a  house  be  entered  in  such  manner  as  that  tiie  entry  comes 

>  Reported  by  Messrs.  Jackson  <&  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peals. 
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within  the  diaftnition  of  harglary,  and  the  person  guilty  of  such  burglarv  shall,  after 
so  entering,  commit  larceny  or  any  other  onense,  he  shall  be  punished  for  burglary, 
and  also  for  whatever  offense  is  so  committed ; "  and  approving  the  decision  in  How 
artTs  Ootse,  8  Tex.  App.  447,  to  the  effect  that  when,  besides  burglary,  another  offense 
was  committed  in  connection  with  It,  separate  prosecutions  for  each  offense  may  be 
maintained. 
3.  New  Tbial— Nbwly-Dibooyxred  EvmsNCis— DiLiauroB. 

A  motion  for  new  trial,  unless  it  discloses  proper  diligence  to  secure  on  the  trial 
the  newly-disc^ered  evidence  upon  wldch  ft  is  rased,  is  properly  overruled. 

Appeal  from  district  court.  Hunt  county. 

The  conviction  in  this  case  was  for  the  burglary  of  the  hide  store-bouse  of 
S.  J.  Bowling,  in  Hunt  county,  Texas,  on  the  ninth  day  of  April,  1886.  A 
term  of  two  years  in  the  penitentiary  was  the  punishment  assessed  against 
the  appellant.  The  evidence  affirmatively  established  the  unlawful  entry  of 
the  house  by  the  defendant. 

Montrose  &  Grubby,  for  appellant,  maintaining  the  converse  of  the  doctrines 
announced  in  the  opinion. 

Asst.  Atty.  Gen.  BurtSy  for  the  State. 

White,  P.  J.  Appellant's  conviction  in  the  lower  court  was  had  upon  an 
indictment  charging  him  with  burglary.  After  conviction,  he  assailed  the 
sufficiency  of  the  indictment  by  a  motion  in  arrest  of  judgment,  upon  the 
ground  that  there  was  no  allegation  negativing  want  of  consent  of  the  owner 
of  the  house  to  the  burglarious  entry.  In  Brown  v.  8tate^  7  Tex.  App.  619, 
such  allegation  was  said  to  be  essential;  but  that  case  was  expressly  over- 
ruled on  that  point  xxiSulUvanY,  State^  13  Tex.  App.  462;  Reed  v.  State,  14 
Tex.  App.  662;  Mace  v.  State,  9  Tex.  App.  110;  Buntain  v.  State,  15  Tex. 
App.  485;  Langford  v.  State,  17  Tex.  App.  445;  Black  v.  State,  18  Tex.  App. 
124. 

Appellant,  in  addition  to  his  plea  of  not  guilty,  interposed  a  plea  of  former 
conviction  and  Jeopardy,  in  that  he  had  been  tried,  convicted,  and  punished 
for  the  theft  perpetrated  in  conne(;tion  with  the  burglary  herein  charged 
against  him;  that  the  transaction  out  of  which  the  two  offenses  grew  was  one 
and  the  same,  and  that  the  state  could  carve  and  hold  him  liable  for  but  one 
offense,  growing  out  of  a  single  transaction.  It  is  a  statutory  provision  tliat, 
''if  a  house  be  entered  in  such  manner  as  that  the  entry  comes  within  the  defi- 
nition of  burglary,  and  the  person  guilty  of  such  burglary  shall,  after  so  en- 
tering, commit  theft  or  any  other  offense,  he  shall  be  punished  for  burglary, 
and  also  for  whatever  offense  is  so  committed."  Fen.  Code,  art  712.  The 
contention  is  that  this  statute  is  unconstitutional  in  that  it  renders  nugatory 
the  provision  against  twice  in  jeopardy.  An  answer  to  this  position  might  be 
found  in  the  fact  that  this  article  of  the  Code  was  enacted  by  the  legislature 
on  the  twelfth  of  February,  1858,  long  before  the  adoption  of  either  of  our 
last  three  state  constitutions,  and  that  said  constitutions  were  adopted  with 
reference  to  it  as  part  of  the  law  of  the  land.  But  we  do  not  propose  to  go 
anew  into  a  discussion  of  this  question.  It  was  thoroughly  discussed  in  Hoto^ 
ard  V.  State,  8  Tex.  App.  447;  and,  though  it  was  admitted  in  that  case  that 
the  authorities  were  in  conflict,  it  was  held  that  burglary  and  theft,  committed 
in  one  and  the  same  transaction,  could  both  be  prosecuted  and  punished  as 
separate  offenses,  though  not  as  joint  offenses.  See,  also.  Miller  v.  State^  16 
Tex.  App.  417. 

In  Ex  parte  Peters,  2  McCrary,  403,  12  Fed.  Rep.  461,  it  is  said:  "Accord- 
ing to  the  great  weight  of  authority,  it  may  be  regarded  as  settled  that  a  per- 
son who  breaks  and  enters  a  house  with  intent  to  steal  therefrom,  and  actu- 
ally steals,  may  be  punished  under  separate  indictments,  for  two  offenses  or 
one,  at  the  election  of  the  power  prosecuting  him.  1  Bish.  Crim.  Law,  §  1062, 
and  cases  cited.  The  case  of  Josslyn  v.  Com,,  6  Mete.  236,  is  directly  in  point. 
See,  also,  StaU  v.  Ridley,  48,  Iowa  370,  and  Breese  v.  State,  12  Ohio  St.  146. 
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The  opposite  view  was  ably  stated  by  Chief  Justice  Waite,  in  his  dissenting 
opinion  in  Wilson  v.  State^  24  Conn.  57»  and  his  reasoning  is  so  strong  that, 
if  it  were  a  question  of  first  impression,  I  should  be  inclined  to  adopt  his  opin- 
ion. Looking,  however,  to  the  adjudicated  cases,  I  find  the  law  to  be  very 
well  settled  against  the  position  assumed  by  counsel  for  the  petitioner."  See 
same  case  reporte4  in  12  Meyer,  Fed.  Dec.  2221. 

No  proper  diligence  was  shown  to  obtain  the  newly-discavered  testimony 
mentioned  in  the  motion  for  a  new  trial,  and  it  was  not  error  to  overrule  it* 

Because  there  is  no  error  in  the  conviction,  the  Judgment  is  affirmed* 


Wakbbn  d.  State.* 
{Omi  of  Appeals  of  TexoM,    November  24, 1886.) 

1.  Abbault  to  Mubdxb— Aqgbavatkd  AflBATJXiT— Ohabgb  of  thb  Goubt. 

See  the  opinion  for  a  charge  of  the  court,  on  a  trial  for  assault  to  murder,  helJ 
erroneous  as  an  instruction  upon  the  weight  of  evidence,  as  a  direction  to  fiud  the 
defendant  guilty  at  least  of  aggravated  assault^  as  against  the  legal  presumption  of 
innocence,  and  as  an  invasion  of  the  province  of  the  jury.  It  was  otherwise  er- 
roneous, because  it  declares  that  an  assault  with  a  knife  is,  without  any  qualifica- 
tion whatever,  an  aggravated  assault  and  leaves  the  jury  no  discretion  out  to  find 
the  defendant  guilty  of  one  or  the  other  of  the  ofienses  named  in  the  charge. 

2.  Same— Sxlf-Defekbb. 

See  the  statement  of  the  case  for  evidence  held  to  demand  of  the  trial  court  a  cor- 
rect charge  upon  the  law  of  self-defense;  and  note  the  same  for  a  charge  upon  self- 
defense  held  insufficient  and  erroneous.  Note  the  same  for  a  special  charge  on  the 
subject,  which,  being  a  correct  statement  of  the  law,  was  erroneously  refiiaed. 

Appeal  from  district  court,  Smith  county. 

The  indictment  charged  an  assault  to  murder  one  Brooks.  The  convictioit 
was  for  an  aggravated  assault,  and  the  penalty  assessed  was  a  fine  of  $150. 

The  state  proved,  in  substance,  that  the  injured  party,  Brooks,  was  a  ten- 
ant of  the  defendant.  Of  the  two  horses  in  Brooks'  possession,  the  defend- 
ant furnished  one,  retaining  a  vendor^s^tien  for  the  unpaid  purchase  money 
of  the  same.  He  held  a  chattel  mortgage  on  the  other  horse  in  the  possession 
of  Brooks,  to  secure  payment  for  supplies  furnished.  With  the  avowed  pur- 
pose of  reclaiming  some  meat  furnished  to  Brooks,  and  resuming  possession 
of  the  horse  on  which  he  held  the  vendor's  lien,  the  defendant,  with  two 
others,  went  to  Brooks'  house  on  the  morning  of  the  difficulty.  In  reply  to 
his  demand  for  the  meat.  Brooks  permitted  defendant  to  search  his  house  for 
it.  Failing  to  find  the  meat,  defendant  proceeded  to  curse  and  abuse  Brooks,, 
demanded  possession  of  the  horse,  and  asked  where  it  could  be  found.  Brooks 
pointed  to  a  stable  in  a  small  inclosure.  Defendant  went  into  the  stable,  and 
secured  the  horse.  Ketuming  from  the  stable  with  the  horse,  he  met  Brooks 
at  the  gate,  on  the  inside  of  the  inclosure,  Brooks  being  on  his  way  to  the  sta- 
ble to  secure  the  door  against  the  escape  of  his  other  horse.  Defendant  smd 
nothing  to  Brooks  as  they  passed  each  other,  but,  when  Brooks  got  beyond 
him,  defendant  suddenly  turned,  caught  Brooks  by  the  shoulder  with  one 
hand,  and  jerked  him  around,  and,  with  his  other  hand,  plunged  a  knife  into 
his  side.  Brooks  and  his  several  witnesses  denied  that  Brooks  made  any 
threats  or  demonstrations  against  the  defendant,  or  attempted  to  strike  him 
with  a  pole,  and  affirmed  that  both  of  Brooks'  arms  were  hanging  at  his  sido 
when  he  was  stabbed. 

It  was  shown  for  the  defense  that  defendant  went  to  Brooks'  house  to  ob- 
tain, if  possible,  peaceable  possession  or  the  horse  he  had  furnished  Brooks. 
While  defendant  was  in  the  house  looking  for  the  meat,  the  wife  of  Brook» 
was  heard  to  ask  him  why  he  did  not  kill  dSendant,  instead  of  permitting  him 

^  Reported  by  Messrs.  Jackson  &  Jackson,  official  reporters  of  the  Texas  court  of  ajk- 
peals. 
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to  Search, his  house,  to  which  Brooks  replied  that  he  would  "get"  the  defend- 
ant when  he  went  to  the  stable  after  the  horse.  Subsequently  he  followed 
the  defendant  to  the  stable,  securing  a  heavy  pole  by  the  way.  As  the  defend- 
ant, leading  the  horse,  stepped  out  of  the  stable.  Brooks  drew  the  pole  back, 
and  attempted  to  strike  defendant  with  it,  when  defendant  cut  him  in  the 
side.  Brooks  did  not  object  to  the  defendant  taking  the  horse,  but  pointed 
out  where  he  could  be  found.  A  physician  testified  that  he  examined  the  cut 
on  Brooks'  side.  It  was  impossible  that  Brooks's  arm  was  hanging  at  his 
side,  as  stated  by  witnesses  for  the  state*  at  the  time  he  was  out.  Had  his 
arm  been  down,  the  knife  would  have  cut  it.  It  must  have  been  held  up  or 
extended  at  the  time  the  cut  was  made. 

The  charge  of  the  court  upon  the  question  of  self-defense,  referred  to  in  the 
first  head-note  of  this  report,  reads  as  follows:  "The  defendant  had  a  right 
to  defend  himself  against  any  deadly  assault  upon  him  by  the  witness  Brooks, 
if  such  took  place  under  the  following  circumstances:  (1)  It  must  reasonably 
appear  by  the  acts,  or  by  words  coupled  with  the  acts,  of  the  witness  Brooks, 
that  it  was  the  purpose  and  intent  of  such  person  t9  make  a  deadly  assault 
upon  said  defendant.  {2)  The  killing  or  the  infliction  of  the  injury  must  take 
I>]ace  while  the  witness  Brooks  was  in  the  act  of  committing  an  assault,  or 
after  some  act  done  by  the  said  Brooks  showing  evidently  an  intent  to  com- 
mit such  offense;  so  that  if,  at  the  time  the  defendant  cut  and  stabbed  the 
witness  Brooks,  said  Brooks  was  attempting  to  make  a  deadly  assault  upon 
the  defendant,  such  cutting  would  be  in  self-defense ;  or  if,  at  the  time,  it  rea- 
sonably appeared  to  the  mind  of  the  defendant  by  the  acts,  or  by  the  words 
coupled  with  the  acts,  of  said  Brooks,  that  it  was  his  intention  to  make  a 
deadly  assault  upon  the  defendant,  and  the  defendant,  to  prevent  the  said  as- 
sault, cut  and  stabbed  the  witness  Brooks,  such  act  on  the  part  of  defendant 
would  be  in  his  own  self-defense,  and  you  will  acquit.  But,  gentlemen,  if 
the  proof  shows  that  the  defendant  held  a  mortgage  or  lien  on  the  horses  of 
the  witness  Brooks,  and  he,  the  defendant,  went  to  the  house  and  lot  of  the 
witness  Brooks  to  take  said  horses,  the  witness  Brooks  had  the  right  to  use 
all  means  necessary  to  prevent  said  defendant  from  taking  said  horses,  even 
to  the  use  of  force  by  violence;  and,  if  he  was  resisting  said  defendant  by  op- 
posing force  necessary  to  prevent  the  said  defendant  from  taking  said  horses 
from  the  lot,  and  if  the  defendant,  in  order  to  destroy  the  resistance  offered 
by  the  witness  Brooks,  and  to  carry  said  horses  off,  the  defendant  drew  a 
knife,  and  cut  the  witness  Brooks,  he  cannot  plead  such  cutting  was  in  his 
own  self-defense;  and  this  right  of  said  witness  Brooks  to  resist  the  said  de- 
fendant taking  the  horses  home  with  him,  as  long  as  the  property  was  on  his 
premises,  and  though  the  defendant  may  have  had  the  horse  by  the  bridle, 
leading  him  through  the  lot,  the  witness  Brooks  might  oppose  such  taking  by 
such  necessary  force  to  prevent  the  taking  of  said  horses;  and,  if  the  defend- 
ant cut  and  stabbed  the  defendant  [witness  Brooks?]  while  offering  such  re- 
sistance, such  cutting  would  not  be  in  his  self-defense,  though  such  resistance 
was  in  the  nature  of  a  threatened  assault  by  Brooks  upon  the  defendant.  A 
party  has  the  right  to  defend  the  taking  of  his  property  even  to  death,  but  he 
must  resort  to  all  other  means  at  hand  to  prevent  the  taking  of  property  b^ 
fore  he  can  resort  to  violent  means." 

The  special  charge  referred  to  in  the  second  head-note  of  this  report  reads 
as  follows:  "Gentlemen  of  the  jury,  you  are  further  charged  that,  although 
the  defendant  went  upon  the  premises  of  Joe  Brooks,  yet  if  he  went  upon  the 
said  premises  without  the  intent  to  injure  the  said  Brooks  or  his  property, 
and  with  the  consent  of  the  said  Brooks,  then  he  would  not  be  a  trespasser; 
and  if,  after  he  went  upon  the  premises,  you  believe  from  the  evidence  that 
defendant  cut  said  Brooks,  but  also  believe  that  Joe  Brooks  was  attacking 
defendant  at  the  time,  or  had  done  some  act  showing  an  immediate  intent  on 
his  part,  to  attack  defendant,  and  that  such  attack  or  the  acts  of  defendant 
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[Brooks?]  done  at  the  time  produced  in  defendant  a  reasonable  expectation 
or  fear  of  death  or  some  serious  bodily  injury,  then  defendant  would  be  jus- 
tified in  cutting  said  Brooks,  and  it  would  make  no  difference  whether  such 
dfuiger  was  real  or  imaginary,  if  it  had  the  appearance  to  defendant  of  being 
real,  and  if  he  acted  on  such  belief  or  apparent  danger." 

Hogg  dk  Marshy  for  appellant,  maintaining  the  principles  of  law,  announced 
in  the  opinion,  and  the  insufficiency  of  the  evidence  to  support  the  convic- 
tion. 

AmU  Atty.  Ben.  BurU,  for  the  State. 

WiLLflON,  J.  1.  After  charging  the  law  relating  to  an  assault  with  intent 
to  murder,  the  court  charged  as  follows:  "The  jury  are  further  charged, 
however,  if  they  believe  from  the  evidence  that  the  defendant,  Warren,  did, 
at  or  about  the  time  and  place  alleged  in  the  indictment,  assault  the  said 
Brooks  with  a  knife,  under  circumstances  not  amounting  to  an  intent  to 
murder  as  hereinbefore  explained,  you  will,  if  you  so  believe  from  the  evi- 
dence, find  the  defendant  guilty  of  an  aggravated  assault,  and  assess  the 
punishment  therefor.''  This  charge  was  promptly  excepted  to  at  the  time  of 
the  trial.  We  are  of  the  opinion  that  said  charge  is  erroneous.  As  was  said 
hy  this  court  in  passing  upon  a  similar  charge  in  Hayne  v.  State,  2  Tex. 
App.  84,  "it  assumes,  against  the  legal  presumption  of  innocence  in  all  crimi- 
nal cases,  that  the  defendant  must  be  guilty  of  one  or  the  other  offenses 
named,  ♦  ♦  ♦  and  it  invades  the  province  of  the  Jury,  and  instructs 
them  to  find  him  guilty,  at  any  rate,  of  the  lesser  grade  of  offense,  and  was, 
in  that  respect,  a  direct  violation  of  that  portion  of  the  statute  which  pro- 
2iibits  the  judge  from  expressing  any  opinion  as  to  the  weight  of  evidence." 
Fuithermore,  this  charge  does  not  correctly  state  the  law.  An  assault  with 
;a  knife  is  not  necessarily  an  aggravated  assault,  and  yet  this  charge  declares 
iSJieh  an  assault,  without  any  qualification  whatever,  to  be  an  aggravated 
assault,  and  leaves  the  jury  no  discretion  but  to  find  the  defendant  guilty  of 
one  or  the  other  of  the  offenses  named  in  the  charge. 

2.  In  charging  upon  self-defense,  the  court  defines  the  right  to  protection 
against  a  deadly  assault.  What  is  meant  by  a  deadly  assault  is  nowhere  in 
the  charge  explained  to  the  jury.  Nor  do  we  find  this  character  of  assault 
named  in  the  statute  prescribing  the  rules  governing  self-defense.  There 
was  evidence  calling  for  a  charge  upon  self-defense,  and  the  law  of  that  jssue, 
as  laid  down  by  the  statute  and  the  decisions  thereon,  should  have  been  fully 
explained  to  the  jury.  This  duty,  in  our  opinion,  was  not  discharged  by  the 
court,  and  the  charge  given  upon  such  issue  was  not  the  correct  law.  Penal 
CJode,  arts.  570,  572-574;  Short  v.  8taU,  15  Tex.  App.  370;  Cartwright  v. 
State,  16  Tex.  App.  473;  Hunnimtt  v.  State,  20  Tex.  App.  632.  The  charge 
of  the  court  upon  self-defense  was  promptly  excepted  to  by  defendant  at  the 
time  of  the  trial. 

3.  The  third  special  charge  requested  by  defendant,  and  refused,  was,  we 
think,  correct,  and  was  applicable  to  the  facts  of  the  case.  It  was  error  to 
refuse  it,  and  the  error  was  promptly  excepted  to  by  the  defendant. 

Because  the  court  erred  in  its  charge,  and  in  refusing  special  charge  No.  3 
requested  by  defendant,  the  judgment  is  reversed,  and  the  cause  is  remanded. 


DOWNES  V.  Statb.1 

(Qnai  tf  Appeals  of  Texas.    November  24,  1886.) 

1.  Taxk— AnneocsMT— OwsBBSHiP  of  Pbopkbtt— Natiokax  Bank. 

ArUde  113  of  the  Penal  Code,  which  regnirea  the  tax-payer  to  render  his  proi>- 
erty  for  aasesBment,  applies,  not  only  to  the  property  actually  owned  by  him,  but 


1  Reported  by  Messn.  Jackson  A  Jackson,  offioial  reporten  of  the  Texas  ooort  of  ap- 
peals. 
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to  all  property  held  by  him  in  a  fiduciary  capacity,  and  inclndes  national  bank  of- 
ficials with  respect  to  the  shares,  stocks,  etc.,  owned  by  the  individuals  of  the  cor- 
poration. 
2.  Cbimiwal  Pbactiob— Appeal. 

The  submission  of  an  appeal  njpon  an  agreement  in  writing,  signed  bjr  the  coun- 
sel for  each  party,  expressly  waiving  ail  but  a  certain  question  or  questions  in  the 
case,  is  binding  upon  the  parties  as  to  all  questions  so  waived,  and  this  court  de- 
clines to  grant  a  rehearing  to  review  any  question  so  waived. 

Appeal  from  countycourt,  Bell  county. 

The  opinion  discloses  the  case.     The  penalty  assessed  was  a  fine  of  $1,000. 
Harris  (&  SaunderSy  for  the  appellant.    Asst,  Atty,  Gen,  BurtSy  for  the 
State. 

WiLLsoN»  J.  By  agreement  of  the  parties  filed  herein,  the  only  qaestion 
in  this  case  which  we  are  called  upon  to  determine  is  whether  it  Is  an  offense 
for  the  president  of  a  national  bank,  when  called  on  by  an  assessor  of  taxes 
to  make  out  and  render  to  such  assessor  a  list  of  the  taxable  property  owned 
by  the  bank,  and  a  sworn  statement  showing  the  number  and  amount  of 
shares  of  stock  of  such  bank,  and  the  names  of  the  owners  of  such  shares  of 
stock,  and  the  number  and  amount  of  stock  owned  by  each  shareholder,  to  re- 
fuse or  neglect  to  make  out  and  render  to  said  assessor  such  list  and  stat^ 
ment.  We  must  answer  this  question  in  the  affirmative.  Article  113  of  the 
Penal  Code,  in  our  opinion,  is  broad  enough  to  embrace  the  case.  It  is  con- 
tended by  defendant's  counsel  that  said  article  is  only  applicable  to  the  indi- 
vidual owner  of  taxable  property,  and  cannot  be  applied  to  persons  who  hold 
or  control  taxable  property  in  a  fiduciary  capacity,  as  an  agent,  trustee,  etc. 
A  literal  construction  of  the  article  would,  perhaps,  justify  this  position. 
But  when  the  purpose  of  the  article  is  considered,  in  connection  with  the  tax 
laws  of  the  state,  it  is  evident  to  our  minds  that  the  intention  of  the  law  is 
that  not  only  the  owner  of  the  taxable  property,  but  the  person  who  may  hold 
or  control  or  manage  the  same  as  the  agent  or  representative  of  the  owner, 
is  amenable  to  said  article.  In  support  of  this  view  we  refer  to  Bev.  St. 
arts.  4675,  4679, 4680;  Act  March  31, 1885,  (Gen.  Laws  19  Leg.,  Beg.  Sess., 
pp.  105,  106,  §  2a,)  The  object  of  this  penal  law  is  to  secure  a  full  and  fair 
rendition  of  all  taxable  property  in  the  state,  and  the  case  of  the  defendant 
falls  fairly  within  the  plain  import  and  intent  of  the  provision,  though  it  may 
not  come  within  the  exact  letter  of  it.  We  hold,  therefore,  that  the  ques- 
tion presented  to  us  must  be  determined  in  favor  of  the  state,  and  the  judg- 
ment is  affirmed. 

ON  MOTION  FOB  REHEARINO. 

Wn^LSON,  J.  This  case  was  submitted  to  us  upon  a  single  question,  by  an 
agreement  in  writing  signed  by  counsel  for  both  parties,  and  by  said  agree- 
ment all  other  questions  that  might  arise  in  the  case  were  expressly  waived. 
We  determined  the  question  thus  submitted  to  us  against  the  appellant,  and 
he  now  seeks,  in  this  motion  for  a  rehearing,  to  present  another  question  than 
that  stated  in  said  agreement  decided  by  us, — a  question  which  was  not  even 
alluded  to  by  appellant's  counsel  on  the  original  hearing  of  the  case;  a  ques- 
tion which  does  not  involve  the  correctness  of  our  decision  of  the  law  as  it  ex- 
isted at  the  time  of  the  trial,  but  which  presents  the  issue  as  to  what  was  the 
law  at  the  time  the  alleged  offense  was  committed.  We  decline  to  consider 
and  determine  this  question,  in  view  of  the  aforesaid  agreement  of  the  par- 
ties, and  we  therefore  overrule  the  motion  for  rehearing. 


Campbell  and  others  «.  Hildebbandt  and  others. 
iSugprefiM  Oourt  of  Teacoi.    January  18,  1887.) 
1.  AMiiGirMXNT— Pabtial— Validitt. 

Ad  order  for  $600,  in  favor  of  M.  &  Co.,  drawn  by  a  contractor  haying  a  claim 
against  a  county  for  |898,  directed  *'to  the  county  commimiQneT^"yp(i^^fi.o^ 
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of  the  amount  due  him  for  putting  blinds  in  the  court-houae,  and  containing  a 
recital  that  a  part  of  his  claira,  sufficient  to  pay  the  amount  of  his  order,  was  thereby 
transferred  to  M.  <&  Co.  for  a  valuable  consideration,  is  a  valid  assignment,  and  op- 
erates to  make  the  assignees  the  owners  of  the  part  of  the  debt  so  assigned,  at  and 
from  the  date  of  the  order.^ 

2.  Same— Designation  op  Fund. 

But  a  simple  order  upon  the  county  Judge  for  $150  is  not  a  valid  assignment  prt> 
tanto,  although  supported  by  a  valuable  consideration,  there  being  nothing  in  the 
order  to  show  that  it  was  made  payable  out  of  any  particular  ftmas.^ 

8.  MscHAKics'  Liens— Subcontbactob—Pbiob  Absionbes. 

One  who,  having  furnished  material  to  a  contractor  engaged  on  work  for  a  county, 
delivers  his  attested  account  to  the  county  judge,  and  notifies  the  contractor  that  he 
has  done  so,  does  not  thereby  acquire  a  lien  upon  the  monev  due  the  contractor 
for  the  work,  and  he  will  be  postponed,  in  the  distribution  of  the  fund,  to  partial 
assignees  of  the  contractor's  claim,  who  took  their  respective  assignments  prior  ta 
the  date  of  the  delivery  of  his  account. 

4.  CoNTBAcr—PBRroBVANCB—WAivEB— Estoppel. 

An  instruction  in  an  action  against  a  county  by  a  contractor  to  recover  a  balance 
claimed  to  be  due  under  a  contract  for  putting  inside  blinds  in  the  court-house, 
that,  if  the  jury  found  that  the  contractor  had  done  the  work  for  the  county,  and 
the  county  had  accepted  the  work,  or  had  gone  into  possession  of  and  had  used  the 
blinds,  they  should  find  for  the  plaintiff  for  the  reasonable  value  of  the  blinds,  al- 
though they  should  find  that  the  contract  had  not  been  complied  with,  is  correct  as 
a  principle  of  law,  and  is  warranted  by  the  evidence,  where  it  appears  that  the  blinds 
remained  in  the  court-house,  were  used,  and  were  not  reiectea  by  any  fonual  order 
of  the  commissioners'  court  until  after  the  contractor  had  sold  his  claim  to  innocent 
bona  fide  purchasers. 

5.  Appeal— Conflict  op  Evidence. 

In  an  action  to  recover  a  balance  claimed  to  be  due  for  work  done  under  a  con- 
tract, where  the  evidence  is  conflicting  as  to  whether  the  contract  was  complied 
with  or  not,  that  question  is  for  the  Jury,  and  thdr  verdict  upon  the  point  is  con- 
clusive upon  the  appellate  court. 

Appeal  from  district  court,  Harris  county. 

Mitchell  A  Co.  and  Mr,  Dumble,  for  Campbell  and  others,  appellants.  Frank 
8,  Burke,  for  Hildebrandt  and  others,  appellees. 

Gaines,  J.  On  the  seventeenth  day  of  September,  1884,  P.  H.  Campbell  en- 
tered into  a  contract  with  Harris  county,  through  the  proper  authorities,  to  put 
inside  blinds  in  the  court-house  of  the  county.  The  price  agreed  upon  was^ 
$1,898.  He  claimed  to  have  completed  his  contract,  which  the  county  denied 
on  the  ground  that  the  blinds  put  in  by  him  were  not  in  accordance  with  the 
terms  of  the  agreement.  During  the  progress  of  the  work  the  county  paid 
him  $500,  but  the  commissioners'  court  finally  rejected  his  daim  for  the  bal- 
ance of  $898.  In  October,  1884,  he  gave  an  order  upon  the  county  judge  of 
the  county  in  favor  of  one  De  Waal  for  $150,  which  was  subsequently  trans- 
ferred to  Herman  Keller.  On  the  ninth  of  December,  1884,  Campbell  also 
drew  an  order  for  $600  in  favor  of  Mitchell  &  Co.,  directed  "to  the  county 
commissioners  of  Harris  county,"  payable  out  of  the  amount  due  him  for 
putting  blinds  in  the  court-house,  and  in  the  same  instrument  expressly  trans- 
ferred to  the  payees,  for  a  valuable  consideration,  a  sufficient  amount  of  his 
claim  against  the  county  to  pay  said  sum.  On  the  third  day  of  January, 
1885»  he  gave  a  like  order  and  transfer  to  G^rge  Dumble  for  $150.  On  the 
eleveuth  day  of  March,  1885,  Hildebrandt  &  Co.,  having  an  account  against 
Campbell  for  the  blinds  furnished  him  by  them,  and  which  he  had  put  in  the 

*  At  law,  an  order  drawn  by  a  creditor  on  his  debtor  in  ikvor  of  a  third  person  will  not 
give  the  third  person  a  right  of  action  against  the  debtor,  unless  he  accepts  the  order. 
Broltaw  v.Brokaw's  Ex'rs,  (N.  J.)  4  Atl.  Rep.  66;  Poole  v.  Carhart,  (Iowa,)  32  N.  W. 
Rep.  — ;  Lewis  v.  Lawrence,  (Minn.)  14  N.  W.  Rep.  687.  But  equity  will  treat  an  un- 
accepted order  for  payment  out  of  a  specific  fund  as  a  valid  assignment  of  the  debt,  if  the 
order  has  the  support  of  a  valuable  consideration,  but  not  if  it  is  without  such  support. 
Brokaw  v.  Brokaw's  Ex'rs,  (N.  J.)  4  Atl.  Rep.  68 ;  Kirtland  v.  Moore,  (N.  J.)  2  Atl.  Rep. 
269;  Conselyea  v.  Blanchard,  (N.  Y.)  8  N.  E.  Rep.  490. 
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<x>urtrhouse  under  his  contract,  deUyered  an  attested  copy  to  the  county  judge, 
in  order  to  secure  the  benefit  of  the  provision  of  article  3176  of  the  Revised 
Statutes.  A  notice  of  the  presentation  of  this  account  was  given  to  the  orig- 
inal contractor  bj  the  authorities,  and  he  gave  no  notice  that  it  was  disputed 
by  him.  Campbell  brought  suit  against  Harris  county,  for  the  use  of  him- 
self and  of  Mitchell  &  Co.  and  of  Bumble,  and  made  Hildebrandt  &  Co.  par- 
ties defendant.  Keller  intervened,  setting  up  his  claim  to  a  part  of  the  sum 
sued  for.  The  case  was  submitted  to  a  jury,  and  resulted  in  a  verdict  and 
judgment  against  the  county  for  the  balance  of  the  contract  price  for  putting 
in  the  blinds,  in  favor  of  Hildebrandt  &  Co.  for  the  amount  of  their  claims, 
and  in  favor  of  Mitchell  &  Co.  and  Dumble  for  the  remainder  of  the  judg- 
ment against  the  county,  after  satisfying  Hildebrandt  &  Co.'s  debt,  to  be  di- 
vided between  them  in  proportion  to  the  amounts  of  their  respective  claims, 
iind  that  Keller  take  nothing  by  his  plea  of  Intervention.  From  this  judg- 
ment all  the  parties  except  Hildebrandt  &  Co.  have  appealed  to  this  court. 

We  think  the  county  of  Harris  has  nothing  to  complain  of  in  the  proceed- 
ings of  the  court  below.  The  evidence  was  conflicting  upon  the  question 
whether  the  contract  was  complied  with  or  not;  and  this  court  cannot  under- 
take to  say,  from  inspection  of  the  written  agreement,  under  the  testimony 
adduced,  that  it  was  not.  It  was  a  question  for  the  jury,  and  one  upon  which 
their  verdict  is  decisive.  But  it  is  assigned,  in  substance,  that  the  court 
erred  in  charging  the  jury  that,  if  they  found  that  the  contract  had  not  been 
complied  with,  yet  if  they  found  that  Campbell  had  done  the  work  for  the 
county,  and  the  county  had  accepted  the  work,  or  gone  into  possession  of  and 
had  used  the  blinds,  then  they  should  find  for  plaintifl  for  the  reasonable 
value  of  the  blinds.  The  charge,  abstractly  considered,  is  certainly  correct; 
and  we  think  it  was  warranted  by  the  evidence.  It  does  not  appear  when  the 
work  was  finished,  but  plaintiff  testified  it  was  completed  according  to  con- 
tract. W.  C.  Anders,  who  was  county  judge  during  1885,  testified  that  the 
orders  were  presented,  and^were  rejected  by  him,  or  by  the  commissioners' 
court,  because  the  work  was  not  then  completed.  *  The  last  order  was  given 
in  January  of  that  year,  and  it  may  be  inferred  from  this  testimony  that  the 
blinds  were  then  unfinished.  But  the  work  was  evidently  begun  long  before; 
and  if  the  blinds  were  a  foot  too  short,  as  is  claimed,  the  authorities  of  the 
county  must  have  known  it.  Yet  we  have  no  evidence  of  any  notice  to 
p>laintiff  that  they  would  be  rejected,  except  from  the  witness  Ellis,  who  tes- 
tified he  told  him  they  would  not  be  received,  but  whose  authority  to  do  so 
does  not  appear,  and  from  E.  B.  Hamblin,  formerly  county  judge,  who  stated 
that  he  told  Campbell  the  blinds  would  not  be  received  when  it  was  discovered 
they  were  too  short,  but  that  he  went  out  of  office  before  anything  was  done 
about  it.  The  blinds  remained  in  the  court-house,  and  were  used,  and  not 
rejected  by  any  formal  order  of  the  commissioners'  court,  until  June,  1885. 
We  think  this  evidence  amply  warranted  the  charge  of  which  complaint  has 
been  made  by  the  county.  We  find  no  error  in  the  judgment  prejudicial  to 
the  defendant  county. 

But,  as  between  the  confiicting  claimants  of  the  fund,  some  serious  ques- 
tions arise.  Did  Mitchell  &  Co.  and  Dumble  acquire  any  right  to  any  part  of 
this  fund  by  their  respective  orders  and  transfers  from  plaintiff  Campbell? 
Did  De  Waal,  who  assigned  to  Keller,  acquiie  any?  And,  if  so,  are  these 
claimants  to  be  postponed  until  Hildebrandt  &  Co.  are  satisfied?  It  is  well 
nettled  that  at  common  law  a  chose  in  action  cannot  be  assigned  in  part,  so 
as  to  enable  the  assignee  of  such  part  to  bring  suit  upon  it  The  reason  of 
the  rule  is  that  it  is  unjust  to  the  debtor  to  permit  the  creditor  to  split  up  the 
debt,  and  thereby  subject  him  to  more  than  one  suit  for  its  collection.  Fol- 
lowing the  analogy  of  this  rule,  there  are  authorities  which  hold  that  such  a 
transfer  does  not  even  convey  an  interest  in  equity,  unless  it  be  assented  to 
by  the  debtor  himself.    The  leading  case  supporting  this  proposition  seems  to 
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be  Mandeville  v.  Welcht  5  Wheat.  277,  in  which  this  doctrine  was  enunciatedr 
but  which  was  a  suit  at  law,  and  consequently  did  not  involve  the  question. 
Since  all  the  claimants  of  a  fund  or  debt  may  be  made  parties  to  a  suit  in 
equity,  the  reason  of  the  rule  does  not  apply  to  cases  of  equitable  cognizance; 
and  when  one  has  agreed,  for  a  valuable  consideration,  that  another  shall 
have  a  part  of  a  debt  due  to  him  from  a  thirds  party,  and  has  accordingly  made 
a  transfer  of  such  part,  justice  manifestly  requires  that  the  agreement  should 
be  enforced,  when  it  can  be  done  without  prejudice  to  the  debtor.  Accord- 
ingly, it  now  seems  to  be  held  by  the  great  weight  of  authority  that  an  assign- 
ment of  a  part  of  a  chose  in  action  for  a  valuable  consideration  is  good  in 
equity,  and  that  It  may  be  made  either  by  direct  transfer,  or  by  an  order 
drawn  upon  the  particular  fund.  Goldman  v.  Blumy  58  Tex.  630;  CaldtDell 
V.  Hartsupee,  70  Pa.  St.  74;  Hall  v.  Buffalo,  2  Abb.  Dec.  301;  BrtU  v.  TuU 
Ue,  81  N.  Y.  454;  Moody  v.  Kyle,  84  Miss.  506;  Field  v.  Mayor  of  New  York, 
6  K.  Y.  179;  Bum  v.  Carvalho,  4  Mylne  &  C.  690;  Row  v.  Dawson,  1  Ves. 
Sr.  331 ;  Bx  parte  Smyth,  2  S wanst.  392.  In  support  of  this  doctrine  we  have 
the  very  decided  opinion  of  recent  text  writers  of  very  high  authority.  See 
1  Daniel,  Neg.  Inst.  §  28,  p.  25;  3  Pom.  Eq.  291,  §  1280,  and  note  1  on  page 
292.  Mr.  Parsons  in  his  work  on  Bills  and  Notes  seems  to  admit  that  this  la 
the  rule  in  courts  of  equity.  1  Pars.  Bills  &  N.  334,  335.  Such  ia  also 
the  opinion  of  Judge  Story,  who  delivered  the  opinion  of  the  court  in  Man- 
deville V.  Welch,  supra,     1  Story,  Eq.  Jur.  §  1144, 

Both  the  order  of  Mitchell  &  Co.  and  that  of  Dumble  contained  an  express 
transfer  of  so  much  of  the  fund  from  the  county  as  was  required  to  pay  them, 
respectively;  and  it  follows  from  what  we  have  said  that  we  are  of  opinion 
they  became  the  owners,  at  the  dates  of  the  orders,  respectively,  of  the  re- 
spective parts  of  the  debt  so  assigned. 

The  case  of  the  intervener,  Keller,  is  different.  The  draft  transferred  to 
him  by  De  Waal  is  supported  by  a  consideration,  but  is  not  expressly  drawn 
upon  the  fund  in  question.  An  order  expressly  for  part  of  a  particular  debt 
is  a  transfer  of  such  portion,  because  it  shows  %  manifest  intention  to  assign 
to  the  payee  the  sum  so  ordered.  1  Daniel,  N'eg.  Inst.  §  23.  But  this  cannot 
be  said  when  there  is  nothing  in  the  instrument  to  show  that  it  is  made  pay- 
able out  of  any  particular  fund,  and  it  is  therefore  held  that  such  an  order  is 
not  an  assignment.  Phillips  v.  Stagg,  2  Edw.  Ch.  108;  Harrison  v.  Will- 
iamson, Id.  430;  Winter  v.  Drury,  5  N.  Y.  525.  See,  also,  Bnll  v.  Tuttle^ 
supra.  It  is  not  necessary  for  us  to  decide  whether  or  not  the  intention  of 
the  parties  to  make  the  order  payable  out  of  the  debt  to  become  due  from  the 
county  could  be  shown  by  parol  evidence,  and  by  the  circumstances  of  the 
case.  It  is  sufficient  to  say  that  it  was  not  shown  on  the  trial  below,  and 
that  the  court  did  not  err  in  instructing  the  jury  to  find  against  intervener, 
Keller.  It  may  be  remarked,  however,  that  Campbell  testified  that,  after  he 
gave  the  order  to  De  Waal,  he  paid  them  $25  upon  it,  which  would  seem  in- 
consistent with  the  idea  that  an  assignment  was  Intended. 

We  have  seen  that  the  debt  of  defendants  Hildebrandt  &  Co.  is  a  claim  for 
material  furnished  to  Campbell  to  enable  him  to  complete  his  contract  with 
the  county;  that  the  account  was  attested  and  presented  as  required  by  the 
statute  then  in  force,  and  was  admitted  to  be  just  by  Campbell.  But  in  Horan 
V.  Frank,  51  Tex.  401,  and  Loonie  v.  Frank,  Id.  406,  it  is  held  that  this 
statute  does  not  give  the  subcontractor  a  lien  upon  the  property,  but  a  right 
to  fix  a  liability  from  the  owner  to  him  for  his  debt,  not,  however,  to  exceed 
the  amount  then  due  to  the  original  contractors.  Mr.  Pomeroy  says,  when  a 
part  of  a  debt  is  assigned,  the  assignee  acquires  a  right  of  action  in  equity 
against  the  debtor,  and  not  only  a  lien  upon  the  fund,  but  a  property  in  the 
fund  Itself.  3  Pom.  Eq.  g  1280,  p.  292.  There  are  cases  not  going  to  this 
extent,  but  we  think  it  the  better  doctrine,  and  well  supported  by  authority. 
No  reason  is  seen  why  one  having  a  right  to  a  part  of  a  debt  should  not  be 
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permitted,  in  courts  of  equitable  cognizance*  to  bring  in  all  the  parties  at  in- 
terest, and  force  the  payment  of  the  obligation,  and  the  distribution  of  the  pro- 
ceeds among  those  entitled  to  it.  The  assignmei^ts  were  made  to  Mitchell  &  Co. 
and  Dumble,  and  the  county  had  notice  of  them  before  Hildebrandt  &  Co.  filed 
their  account.  It  is  a  necessary  deduction,  therefore,  from  the  principles  just 
laid  down,  that  the  latter  have  no  claim  against  the  county  until  the  assignees 
above  named  have  been  fully  paid.  If,  at  the  time  they  sought  to  fix  the  lia- 
bility of  Harris  county,  it  owed  Mitchell  &  Co.  and  Dumble  the  amount  of 
their  respective  claims,  it  did  not  owe  the  same  money  to  the  original  con- 
tractor; in  other  words,  it  was  entitled  to  a  credit  on  its  debt  to  him  to  the 
amount  of  their  respective  claims.  Hildebrandt  &  Ck).  were  entitled  to  a 
Judgment  against  their  co^efendant,  the  county,  for  the  balance  that  re- 
mained after  paying  the  claims  of  Mitchell  So  Co.  and  Dumble,  respectively; 
and  because  they  h^  a  judgment  for  payment  of  their  claim  in  full  the  judg- 
ment will  be  reversed.  It  is  to  be  remarked,  further,  that  the  parties  who 
established  claims  upon  the  fund  were  entitled  to  be  paid  therefrom  in  order 
of  the  respective  dates  at  which  their  rights  were  respectively  fixed.  The 
equitable  rule  applies  that  the  first  in  time  is  the  first  in  right. 

The  cases  of  Lindsay  v.  Price,  33  Tex,  280,  and  Frank  v.  Kaigler,  36 
Tex.  305,  have  been  considered  in  determining  the  questions  we  have  had  be- 
fore us,  and  we  have  not  found  the  points  there  decided  in  conflict  with  the 
propositions  laid  down  in  this  opinion.  There  are,  however,  doctrines  an- 
nounced in  the  argument  of  these  cases  to  which  we  do  not  assent. 

Because  of  the  error  we  have  pointed  out,  the  judgment  is  reversed,  and  the 
cause  remanded. 


Zadek  t>.  Dixon,  for  Use  of  Bat7M. 
{Suprenm  Oowi  of  Texas,    November  12, 1886.) 

1.  JUDGVBMT— RX8  ADJDOIOATA-7OLAIM  OF  PkOPBBTY  LbVIBD  ON— APPBAL. 

Where  the  trial  conrt  quashed  the  affidavit  of  a  claimant  filed  for  the  purpose  of 
trying  a  right  to  property  which  had  been  levied  on,  and  the  claioiant  took  no  ap- 
]>eal  from  the  order,  the  judgment  upon  the  sufficiency  of  the  affidavit  is  re$  ad^u- 
dioata^  and  cannot  subsequently  be  reopened. 

2.  Pleadiwo — ^Amendmrnt— AFFiBAvrr— Bond. 

Wnere  a  claimant  to  propertv  proposed  to  amend  her  former  affidavit,  and  sub- 
stitute a  new  one  in  its  stead,  claiming  the  ^ooda  levied  on  as  her  own  property,  in 
contradiction  of  her  former  affidavit,  in  which  she  claimed  them  as  the  partneranip 
property  of  herself  and  another,  she  will  not  be  permitted  to  file  such  affidavit 
whether  she  has  the  right  to  amend  or  not,  without  the  execution  of  a  bond  as  re- 
quired by  the  statute. 

Appeal  from  Navarro  county. 

In  1875,  A.  J.  Dixon  recovered  a  judgment  in  the  Navarro  district  court 
against  I.  Baum  (defendant  in  error)  and  A.  Zadek,  plaintiff  in  error.  An 
execution  was  issued  upon  the  judgment  in  favor  of  Dixon  against  Baum  and 
Zadek,  and  they  sued  out  an  injunction  in  that  court  to  restrain  the  levy  and 
enforcement  of  the  writ.  On  November  8, 1877,  that  cause  was  tried,  and 
resulted  in  a  judgment  dissolving  the  injunction,  and  a  judgment  in  favor  of 
said  A.  J.  Dixon,  the  plaintiff  in  the  execution,  which  had  been  enjoined 
against  the  said  I.  Baum  and  A.  Zadek  as  principals,  and  their  sureties  in 
tiie  injunction  bond.  I.  Baum,  defendant  in  error,  claims  that  he  paid  off 
this  judgment  of  November  8,  1877.  On  the  first  of  August,  1879,  there 
was  issued  out  of  the  said  district  court,  on  this  judgment  of  November  8, 
1877,  aforesaid,  an  execution  which  recited  the  said  judgment  of  November 
8,  1877;  that  it  was  rendered  in  favor  of  said  Dixon  against  said  Baum  and 
Zadek  as  principals,  and  the  sureties  (naming  them)  on  the  injunction  bond, 
etc. ;  and  further  recited  also  that  said  judgment  had  been  paid  in  full  by  said 
Baum»  ''one  of  the  said  defendants,"  and  further  recited  that  said  Baum  had 
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applied  for  an  execution,  for  one-half  of  the  amount  paid,  against  the  said 
iZadek,  etc.,  directing  one-half  of  said  amount  (naming  it)  to  be  made  out  of 
the  property  of  Za^ek.  This  last  above-mentioned  execution  was  levied  on 
certain  personal  property,  August  2,  1879.  On  August  4, 1879,  Mrs.  Bertha 
Caspar  filed  hor  affidavit  and  bond  for  the  trial  of  the  right  of  property,  and 
it  was  delivered  over  to  her.  On  September  22,  1879, 1.  Baum,  for  whose 
benefit  the  writ  had  issued,  demurred  to  claimant's  affidavit,  and  moved  to 
quash  it.  This  motion  was,  on  May  11,  1880,  heard  and*  sustained.  But  the 
district  court,  although  it  had  sustained  the  motion  and  quashed  the  affidavit, 
refused  to  enter  judgment  against  the  sureties  on  the  claim-bond.  From  this 
judgment,  I.  Baum,  the  plaintiff  in  the  execution,  appealed.  The  cause  was 
decided  by  the  commissioners  of  appeals  upon  the  one  question  presented,  to« 
wit: .  Was  it  error  for  the  district  judge  to  refuse  to  enter  judgment  upon  the 
bond  against  the  sureties,  he  having  dissolved  the  affidavit?  This  question 
being  determined  in  the  affirmative,  the  case  was  reversed,  and  remanded  to 
the  district  court  for  a  new  trial.  The  claimant,  Mrs.  Caspar,  filed  a  motion 
to  set  aside  the  judgment  of  May  11,  1880,  quashing  her  affidavit.  This  mo- 
tion was  denied,  and  claimant  then  tendered  an  amended  affidavit,  which  was 
stricken  out  on  exception  by  appellee.  She  then  answered  that  the  property 
levied  upon  is  riot  subject  to  the  levy,  because,  at  the  time  and  before  said 
levy,  it  belonged  to  her,  and  was  not  the  property  of  Zadek.  The  cause  was 
submitted  to  the  judge  without  a  jury,  who  held  that  the  only  issue  that  could 
be  raised  in  the  case  was  the  value  of  the  goods  levied  upon,  and,  so  holding, 
found  for  the  plaintiff  I.  Baum,  and  rendered  judgment  accordingly  against 
4slaimants,  and  their  sureties  on  the  daim-bond,  from  which  judgment  this 
writ  of  error  is  prosecuted. 
Frost,  Barry  <&  Lee,  for  appellant.    Simpkina  <&  NebUtt,  for  appellee. 

"WiLLiB,  C.  J.  The  original  claim  was  filed  in  this  case  by  A.  Zadek  &  Co., 
a  firm  composed  of  A.  Zadek  and  Mrs.  Bertha  Caspar.  In  accordance  with  a 
claim  made,  the  sureties  on  the  claim-bond  obligated  themselves,  in  case  A. 
Zadek  &  Co.  failed  to  establish  their  right  to  the  property  levied  on,  to  return 
the  same  to  the  sheriff,  and  to  pay  to  the  plaintiff  in  execution  all  damages  that 
might  be  awarded  against  said  claimants.  The  district  court,  on  the  first 
trial,  sustained  a  motion  to  quash  the  affidavit  of  claim  filed  by  A.  Zadek  & 
Co.,  but  refused  to  enter  judgment  against  the  sureties  upon  the  bond.  This 
judgment  was  a  final  disposition  of  these  two  questions,  unless  set  aside  be- 
low, or  reversed  by  this  court.  The  plaintiff  appealed  from  so  much  of  the 
judgment  as  refused  a  recovery  against  the  sureties;  and  this  court  sustained 
that  appeal,  but  remanded  the  cause  for  want  of  such  proof,  as  to  the  value 
of  the  propei-ty  in  contest,  as  would  authorize  the  appropriate  judgment  against 
the  sureties  upon  the  bond.  The  claimants  did  not  appeal  from  the  order 
quashing  the  affidavit,  or  assign  errors  thereon  in  the  appeal  taken  by  the 
plaintiff.  The  judgment  below  upon  the  sufficiency  of  the  affidavit  remained, 
therefore,  in  full  force.  The  decision  upon  the  question  was  res  adjudicata^ 
and  it  could  not  be  subsequently  reopened.  The  court,  therefore,  property  re- 
fused to  reconsider  its  previous  action  setting  aside  the  affidavit. 

Mrs.  Caspar  then  proposed  to  amend  her  former  affidavit,  and  substitute  a 
new  one  in  its  stead,  claiming  the  goods  levied  on  as  her  own  property,  in 
contradiction  of  her  former  affidavit,  in  which  she  claimed  them  as  the  part- 
nership property  of  herself  and  2Sadek.  Without  pausing  to  pass  upon  the 
right  of  a  claimant  to  amend  an  affidavit  in  any  case,  it  is  sufficient  to  say 
that  the  affidavit  proposed  to  be  filed  was  not,  taken  in  connection  with  the 
bond,  sufficient  to  reinstate  her  in  the  cause  as  claimant.  To  occupy  that 
position  one  must  not  only  file  an  affidavit,  but  must  accompany  it  with  the 
bond  prescribed  by  statute.  The  liability  of  a  surety  upon  a  claim-bond  at- 
taches only  when  the  claimant  fails  to  establish  his  claim  to  the  property,  and 
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not  when  some  other  person  fails  so  to  do.  These  sureties  obligated  them- 
Belves  to  respond  in  case  Zadek  &  Co.  did  not  establish  that  the  goods  levied 
-on  were  their  partnership  property.  They  were  not  responsible  for  any  one 
else's  default  in  establishing  title  to  the  goods,  and  could  not  be  liable  if  Mrs. 
•Caspar  did  not  sustain  her  individual  claim  to  the  property.  The  rights  of 
the  sureties  were  striotissimi  juris,  and,  having  undertaken  to  answer  for 
the  title  of  one  claimant,  they  cannot  be  made  responsible  for  another  and  dif- 
ferent claim.  Mrs.  Caspar's  claim  not  having  been  accompanied  by  a  proper 
bond,  the  court,  for  this  reason,  if  for  no  other,  properly  refused  to  allow  it 
filed.  The  claimants  were  then  in  the  same  condition  as  if  they  had  never 
«et  up  any  claim  whatever  to  the  property,  excepting  their  liability  upon  the 
bond.  There  was  no  question  left  as  to  the  title  to  the  goods,  and  nobody 
left  to  contest  it.  There  was  therefore  no  room  for  an  intervener  to  come  in 
and  make  the  contest,  or  to  attack  the  judgment  or  execution  under  which 
the  goods  were  seized.  Had  the  court  allowed  the  appellants,  either  as  claim- 
ants or  interveners,  to  make  such  a  contract,  or  assail  the  execution,  they 
would  have  enjoyed  all  the  privileges  of  claimants  in  a  strictly  statutory  pro- 
ceeding, virithout  complying  with  a  single  statutory  requirement. 

The  only  question  left  open  was  the  value  of  the  property,  arid  upon  this 
the  appeUants  were  "heard.  They  were  entitled  to  be  heard  no  further,  and 
the  court  did  not  err  in  refuaing  to  allow  them  the  privilege  of  raising  any 
other  issues  in  the  case. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 


Mellinoer  and  Wife  t>.  City  op  Hofston. 
{Supreme  Court  of  Texat.    January  18, 1887.) 

1.  MumciPAii  CoBPOSATioi?&— Taxbb— Statdtb  or  Limitations  Euns  Aoainbt. 

The  statute  of  limitations  will  run  against  a  in uiiici pal  corporation,  to  operate  as 
a  bar  to  the  collection  of  dty  taxes,  when  the  defense  thereunder  is  not  expressly 
taken  away  by  statute. 

S.  Taxbb— Collection— Sp.  Sbbs.  Tbx.  1879,  Gew.  Laws,  Page  16,  Applies  to  Pubchaseb 
OF  Lavd— Unpaid  Taxes— Limitation  Matubed  Peiob  to. 

The  Texas  act  of  July  4,  1879,  (Sp.  Sess.  Tex.  1879,  Gen.  Laws,  p.  15,)  providing 
"that  no  delinquent  tax-payer  shall  have  the  right  to  plead  in  any  court,  or  in  any 
manner  rely  upon,  any  statute  of  limitation  by  way  of  defense  against  the  payment 
of  any  taxes  due  from  him  or  her,  either  to  the  state  or  any  county,  city,  or  town," 
applies  to  a  purchaser  of  property  incumbered  with  a  lien  for  t«xes,  and  such  act 
does  not  avail  to  take  awa^  the  defense  of  the  statute  of  limitations  to  taxes  already 
barred  by  it  at  the  date  of  its  enactment,  but  does  so  in  those  cases  where  such  bar 
had  not  matured  at  that  date.' 

Jw  Constitutional  IjAw  —  Const.  Tex.  Abt.  1,  j  16  —  Hiohts  Otheb  Than  Those  to 
Property. 

Const.  Tex.  art.  1,  ?  16,  providing  that  "no  bill  of  attainder,  ex  pott  facto  law,  re- 
troactive  law,  or  any  law  impairing  the  obligation  of  contracts,  shall  be  made,"  was 
intended  to  protect  everv  right,  although  not  strictly  a  right  to  property,  which 
Tnight  accrue  under  existing  Taws  prior  to  the  passage  of  any  law,  which,  if  permUr 
ted  a  retroactive  effect,  would  take  away  such  rights. 

Appeal  from  Harris  county. 

Action  to  recover  tax  due.  Judgment  for  City  of  Houston,  plaintiff.  De- 
ICendants  appeal. 

B,  P.  Turner^  for  plaintiffs  in  error.    8.  Talic^erro,  for  defendant  in  error. 

Statton,  J.  This  action  was  brought  to  recover  taxes  due  to  the  city  of 
Houston  on  lots  owned  by  the  plaintiffs  in  error.  The  petition  was  filed  on 
October  20,  1884,  and  sought  a  recovery  of  taxes  levied  for  the  years  1875, 
1876,  1877,  1878,  1879,  and  1880.  The  defendants  purchased  the  property 
taxed  in  the  year  1881.    Under  the  charter  of  the  city  of  Houston  the  recov- 

*8ee  County  of  McCracken  v.  Mercantile  Trust  Co.,  (Ky.)  1  S.  W.  Rep.  588,  and  note. 
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ery  of  taxes  on  real  property  is  authorized  by  suit,  and  the  taxes  constitute  a 
lien  on  the  property  taxed.  In  defense  of  the  action  the  defendants  pleaded 
the  statutes  of  limitation  of  two  and  four  years.  The  cause  was  tried  without 
a  jury,  and  the  court  below  held  that  limitation  did  not  run  against  the  city. 
An  assignment  of  error  questions  the  correctness  of  that  ruling. 

In  GcUveston  y.  Menard,  23  Tex.  408,  it  was  held  that  the  statute  of  limita- 
tions could  run  against  a  municipal  corporation,  and  that  by  adverse  posses- 
sion a  claimant  might  acquire  title  to  land  which  constituted  a  part  of  a  public 
street  In  Houston  (6  T.  C.  Ry,  Co.  v.  Travis  Co.,  4  Tex.  Law  Rev.  22,  it  wa» 
held  that  limitation  would  run  against  a  county.  The  same  ruling  has  been 
made  in  many  cases  in  reference  to  rights  and  property  held  by  municipal  cor- 
porations for  public  use,  or  in  trust  for  public  purposes.  City  of  Wheeling  v. 
Camphelh  12  W.  Va.  44;  Emns  v.  Erie  Co.,  66  Pa.  St.  228;  School  Directors 
V.  Goerges,  50  Mo.  195;  Lessee  qf  Cincinnati  v.  First  Presbyterian  Church, 
8  Ohio,  310;  City  of  Cincinnati  v.  Evans,  5  Ohio  St.  594;  Knight  v.  Heaton, 
22  Vt.  482;  Varick  v.  Mayor,  etc.,  of  New  York,  4  Johns.  Ch.  54;  Town  of 
Litchfield  v.  Wilmot,  2  Root,  288;  Armstrong  v.  Dalton,  4  Dev.  670;  Rouy 
an*s  ExWs  v.  Portland,  8  B.  Mon.  259;  Dudley  v.  Trustees  of  Frankfort, 
12  B.  Mon.  617;  Clements  v.  Anderson,  46 Miss.  597;  Peoria  v.  Johnston,  56 
HI.  51;  City  of  Pella  v.  Scholte,  24  Iowa,  293. 

In  the  case  of  City  of  Burlington  v,  Burlington  A  M.  R.  Co.,  41  Iowa,  140, 
it  was  held  that  the  statute  of  limitations  would  operate  to  bar  a  recovery  of 
taxes  levied  by  a  municipal  corporation.  In  disposing  of  the  case  it  was  said: 
''The  right  of  the  city  to  maintain  this  action  can  only  be  supported  on  the 
ground  that  the  taxes  are  debts, — ^property  held  by  it  in  its  proprietary  char- 
acter. It  appears  in  this  action  in  that  character,  claiming  to  recover  on  the 
ground  that  the  defendant  is  its  debtor  upon  an  obligation  created  by  the 
assessment  and  levy  of  the  taxes.  In  the  debt  thus  cre^^  it  has  a  right  of 
property  in  its  proprietary  character." 

In  City  cfSt.  Louis  v.  Newtnan,  45  Mo.  188,  it  was  held  that  the  city  was 
the  substimtial  plaintiff,  and  that  an  action  to  recover  a  special  tax  levied  for 
street  improvement  was  barred  by  the  statute  of  limitations,  there  being  in 
force  in  that  state  no  statute  exempting  municipal  corporations  from  the  op- 
eration of  such  statutes. 

In  the  case  of  City  of  Jefferson  v.  Whipple,  71  Mo.  521,  an  action  was 
brought  by  the  city  to  recover  taxes  due,  and  to  enforce  a  lien  against  the 
taxed  property,  and  it  was  held  that  as  to  the  city  the  action  was  barred  by 
the  statute  of  limitations.  It  appears  from  the  opinion  in  that  case  that  the 
city  held,  under  the  statute,  no  lien  for  taxes;  but  a  lien  for  municipal  taxe& 
was  given  to  the  state,  and  that  under  the  terms  of  the  statute  it  might  by 
suit  enforce  the  lien.  In  an  action  by  the  state  to  enforce  the  lien  it  was  held 
that  limitation  would  not  run;  but  this  difference  between  an  action  by  the 
state  and  one  by  the  municipality  to  which  the  tax  was  due,  was  not  based 
on  the  fact  that  in  the  action  by  the  state  a  lien  might  be  enforced,  while 
this  could  not  be  done  by  the  city;  but  was  based  on  the  fact  that,  as  against 
a  state,  limitation  does  not  run  unless  permitted  by  statute,  while,  as  against 
a  municipal  corporation,  it  will  run  unless  restrained  by  statute.  This  is  ev- 
ident from  the  opinion,  which  declares  that  ''the  statute  cannot  be  pleaded  te- 
an  action  brought  by  the  state  for  taxes,  whether  state  and  county,  or  to  en- 
force a  lien  for  delinquent  city  taxes.  In  an  ordinary  suit  between  the  city 
and  the  individual  against  whom  the  taxes  are  assessed,  the  plea  of  the  stiit- 
ute  is  a  good  defense.  This  presents  an  anomaly.  The  statute  can  be 
pleaded  against  the  city,  while  in  an  action  by  the  state  to  enforce  the  lien 
for  the  same  taxes  the  statute  is  not  a  bar  to  the  action.  This  seems  to  be 
the  condition  in  which  the  legislature  has  left  the  subject,  and  it  is  not  the 
province  of  this  court  to  bring  order  and  harmony  out  of  this  confusion  and 
discord." 
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We  see  no  real  ground  of  distinction  on  which  the  operation  of  the  statutes 
of  limitation  may  be  denied  when  the  collection  of  municipal  taxes  Is  sought, 
and  stiU  recognized  in  other  cases  in  which  the  subject-matter  of  litigation, 
held  as  a  public  trust  or  for  public  use,  as  directly  and  materially  may  affect 
the  public  welfare  as  does  the  collection  of  taxes.  The  general  statutes  of 
limitation  do  not  exempt  municipal  corporations  from  their  operation,  and 
the  courts  have  no  power  to  do  so  upon  mere  grounds  of  expediency,  or  to 
avoid  a  seeming  hardship.  , 

The  only  inquiry  remaining  is  as  to  the  effect  to  be  given  to  the  sixteenth 
section  of  the  act  of  July  4,  1879,  (Gen.  Laws  Sp.  Sess.  1879,  p.  15.^  That 
section  provides  that  "no  delinquent  tax-payer  shall  have  the  right  co  plead 
in  any  court,  or  in  any  manner  rely  upon,  any  statute  of  limitation  by  way  of 
defense  against  the  payment  of  any  taxes  due  from  him  or  her,  either  to  the 
state,  or  any  county,  city,  or  town."  The  manifest  purpose  of  this  statute 
was  to  deny  to  every  person  the  right  to  defeat  the  collection  of  taxes  through 
a  plea  of  the  statute  of  limitation,  and  it  shows  that  such  a  statute  was  deemed 
necessary  by  the  legislature  to  withdraw  this  right  from  the  person  indebted 
for  taxes  even  to  the  state.  It  would  seem  that  one  who  has  purchased  prop- 
erly incumbered  with  a  lien  for  taxes  should  be  deemed,  as  to  such  taxes,  a 
delinquent  tax-payer.  fc$uch  a  purchaser  takes  the  property  charged  with  the 
lien,  and  he  cannot  interpose  any  defense  which  his  vendor  might  not  had 
he  continued  to  be  the  owner.  It  appears  from  the  record  that  the  taxes  sued 
for  were  due  at  the  end  of  the  year  for  which  they  were  levied ;  and  the  f ouriii 
subdivision  of  article  3203,  Bev.  St.,  is  applicable  to  an  action  such  as  this, 
and  fixes  the  period  of  limitation  at  two  years.  Under  this  the  taxes  due  for 
the  years  1875  and  1876  were  barred  at  the  time  the  act  of  July  4, 1879, 
was  passed,  but  the  other  taxes  claimed  were  not. 

In  the  absence  of  constitutional  restrictions  upon  the  subject,  it  is  al- 
most universally  accepted  as  a  sound  rule  of  construction  that  a  statute  shall 
have  only  a  prospective  operation,  unless  its  terms  show  clearly  a  legislative 
intention  that  it  shall  have  a  retroactive  effect.  There  is  nothing  in  the  stat- 
ute before  us  to  evidence  the  intention  of  the  legislature  to  give  a  strictly 
retroactive  effect  to  the  statute  under  consideration,  and  it  must  be  held  to  be 
a  valid  law,  governing  in  all  actions  brought  to  recover  taxes  after  its  passage, 
against  whidi  some  valid  defense  did  not  exist  at  the  time  it  took  effect.  It 
is  true  that  tiie  statute  does  not  in  terms  restrict  its  operation  to  such  actions 
as  might  boTOunded  on  causes  of  action  not  barred  by  laws  in  force  at  the 
time  of  its  passage,  and  that  its  broad  and  general  language  might  make  it 
applicable  to  all  actions  thereafter  brought,  even  upon  causes  ef  action  then 
barred;  but,  if  the  statute  was  in  terms  such  as  to  require  such  a  construc- 
tion, we  are  of  the  opinion  that  the  constitution  of  this  state  forbids  such 
legislation. 

There  has  been  much  controversy  as  to  whether  a  statute  giving  a  remedy 
for  a  debt  barred  by  the  statutes  of  limitation  was  not  in  violation  of  that 
part  of  the  fourteenth  amendment  to  the  constitution  of  the  United  States 
which  declares  that  no  state  shall  "deprive  any  person  of  life,  liberty,  or  prop- 
erty without  due  process  of  law, "  or  in  violation  of  equivalent  constitutional 
provisions  found  in  the  constitutions  of  most  of  the  states  of  this  Union.  That 
question  was  considered  by  the  supreme  court  of  the  United  States  in  the  re- 
cent case  of  Campbell  v.  Holt,  6  Sup.  Ct.  Kep.  209,  which  arose  under  the 
forty-third  section  of  article  12  of  the  constitution  of  this  state,  framed  in 
1868,  which  declared  that  the  statutes  of  limitation  should  be  considered  as 
suspended  from  the  twenty-eighth  of  January,  1861,  until  the  acceptance  of 
that  constitution  by  the  United  States  congress.  In  that  case  it  was  "held 
that  in  an  action  to  recover  real  or  personal  property,  when  the  question  is  as 
to  the  removal  of  the  bar  of  the  statute  of  limitations  by  a  legislative  act 
passed  after  the  bar  has  become  perfect,  that  such  act  deprives  the  party  of 
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bis  property  without  due  process  of  law.  The  reason  is  that»  by  the  law  in 
existence  before  the  repealing  act,  the  property  has  become  the  defendant's. 
Both  the  legal  title  and  the  real  ownership  had  become  vested  in  him,  and  to 
give  the  act  the  effect  of  transferring  this  title  to  plaintiff  would  be  to  de- 
prive him  of  his  property  without  due  process  of  law.*'  The  court,  how- 
ever, declared  "that  to  remove  the  bar  which  the  statute  of  limitations  enar 
bles  a  debtor  to  interpose  to  prevent  the  payment  of  his  debt  stands  on  a  very 
different  ground,"  and  held  that  the  constitutional  provision  then  under  con- 
sideration, in  so  far  as  it  removed  the  bar  of  the  statute  as  to  matters  of  debt, 
was  valid. 

It  may  be  conceded  under  that  decision — and  we  do  not  wish  to  be  under- 
stood as  questioning  its  correctness — ^that  the  statute  under  consideration,  if  re- 
quired to  be  construed  as  a  retroactive  law,  would  not  vitiate  the  provision  of 
the  constitution  of  this  state,  which  declares  that  "no  citizen  of  this  state  shall 
be  deprived  of  life,  liberty,  property,  privileges,  or  immunities,  or  in  any  man- 
ner disfranchised,  except  by  due  course  of  the  law  of  the  land. "  The  people  of 
this  state  have,  however,  provided,  in  all  the  state  constitutions  adopted  by 
them,  that  "no  bill  of  attainder,  ex  post  facto  law,  retroactive  law,  or  any 
law  impairing  the  obligation  of  contracts  shall  be  made,"  (Ck)nst.  art.  1,  § 
16;)  thus  giving  protection  to  rights,  by  prohibiting  the  enactment  of  retro- 
active laws,  which  the  constitution  of  the  United  States  does  not  give  in 
terms.  '  Bights  based  on  contract  are  as  fully  protected  by  section  16,  art.  1 
of  the  constitution  of  this  state,  as  they  are  by  section  10,  art.  1  of  the  con- 
stitution of  the  United  States.  It  has  been  constantly  held  that  the  section 
of  the  constitution  of  the  United  States  last  referred  to  does  not  prohibit  the 
passage  of  laws  retroactive  in  their  character,  even  thougl^  such  law  may  di- 
vest antecedent  vested  rights  of  property,  unless  such  rights  be  founded  on 
<x)ntract.  Satterlee  v.  Matheusan,  2  Pet.  412;  Watson  v.  Mercer,  8  Pet.  110. 
Such  rights  as  are  held  to  be  protected  by  that  part  of  the  fourteenth  amend- 
ment to  the  constitution  of  the  United  States  to  which  we  have  referred,  are 
as  fully  protected  by  the  nineteenth  section  of  article  1  of  the  constitution  of 
this  state. 

In  the  construction  of  a  constitution  it  is  to  be  presumed  that  the  language 
in  which  it  is  written  was  carefully  selected,  and  made  to  express  the  will  of 
the  people,  and  that  in  adopting  it  they  intended  to  give  effect  to  every  one 
of  its  provisions;  and  it  cannot  be  presumed  that  separate  an^  distinct  pro- 
visions were  intended  to  have  the  same  and  no  other  effect  than  one  of  them 
has,  unless  the  language  used,  when  considered  in  connection  with  the  whole 
instrument,  shows  that  this  must  have  been  the  intention.  It  cannot  be  pre- 
sumed that  in  adopting  a  constitution  which  contained  a  declaration  "that  no 
retroactive  law  shall  be  made, "  that  it  was  intended  to  protect  thereby  only 
such  rights  as  were  protected  by  other  declarations  of  the  constitution  which 
forbade  the  making  of  ex  post  facto  laws,  laws  impairing  the  obligation  of 
contract,  or  laws  which  would  deprive  a  citizen  of  life,  liberty,  property,  priv- 
ileges, or  imm  unities  otherwise  than  by  due  course  of  the  law  of  the  land.  The 
character  of  laws  which,  within  the  meaning  of  the  constitution,  would  oper- 
ate as  ex  post  facto  laws  and  laws  Impairing  the  obligations  of  contracts  were 
well  understood,  not  only  from  the  language  descriptive  of  them  used  in  the 
constitution  but  from-  adjudications  made  by  the  highest  courts  in  the  land 
prior  to  the  time  the  constitution  was  adopted;  and  there  can  be  no  doubt  that, 
by  the  clause  in  the  constitution  which  forbids  the  making  of  retroactive  laws, 
it  was  intended  to  give  protection  to  every  citizen  against  the  arbitrary  exer- 
cise of  some  power  not  forbidden  by  the  other  clauses  of  the  constitution  re- 
ferred to,  which  might  be  lawfully  exercised  but  for  this  prohibition.  The 
section  of  the  constitution  which  declares  that  "no  citizen  of  this  state  shall 
be  deprived  of  life,  liberty,  property,  privileges,  or  immunities,  or  in  any  man- 
ner disfranchised,  except  by  the  due  course  of  the  law  of  the  land,  *'  is  written  in 
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plain  language,  but  had  not  been  so  fully  construed,  tis  to  its  operation  on  laws 
retroactive  in  character,  when  the  constitution  was  adopted,  as  it  has  since 
been  hy  the  decision  of  the  supreme  court  of  the  United  States,  to  which  we 
have  referred;  but  it  must  be  held  that  the  people  intended,  by  that  clause  of 
the  constitution,  in  so  far  as  it  is  identical  with  the  fourteenth  amendment, 
to  place  thereby  just  such  restrictions  on  the  powers  of  the  legislature  as  the 
highest  court  in  the  nation  has  declared  is  the  true  construction  of  like  lan- 
guage made  a  part  of  the  constitution  of  the  United  States  for  the  purpose  of 
placing  a  limitation  on  the  power  of  the  legislatures  of  the  several  states.  As  ^ 
construed,  that  section  of  the  constitution  only  forbids  the  making  of  laws 
retroactive  in  eifect,  whereby  title  to  property  which  had  vested  under  former 
laws  would  be  divested.  To  give  this  protection  against  arbitrary  legislation 
there  was  no  necessity  for  the  broader  declaration  "that  no  retroactive  law 
shall  be  made."  The  making  of  it  evidences  an  intention  to  place  a  further 
restriction  on  the  power  of  the  legislature;  and  it  must  be  held  to  protect 
every  right,  although  not  strictly  a  right  to  property,  which  may  accrue  under 
existing  laws  prior  to  the  passage  of  any,  which,  if  permitted  a  retroactive 
effect,  would  take  away  the  right.  A  right  has  been  well  defined  to  be  a  well- 
founded  claim,  and  a  well-founded  claim  means  nothing  more  nor  less  than  a 
claim  recognized  or  secured  by  law. 

Rights  which  pertain  to  persons,  other  than  such  as  are  termed  natural 
lights,  are  essentially  the  creatures  of  municipal  law,  written  or  unwritten; 
and  it  must  necessarily  be  held  that  a  right,  in  a  legal  sense,  exists,  when,  in 
consequence  of  the  existence  of  given  facts,  the  law  declares  that  one  person 
is  entitled  to  enforce  against  another  a  given  claim,  or  to  resist  the  enforce- 
ment of  a  claim  urged  by  another.  Facts  may  exist  out  of  which,  in  the 
course  of  time  or  under  given  circumstances,  a  right  would  become  fixed  or 
vested  by  operation  of  existing  law,  but  until  the  state  of  facts  which  the  law 
declares  shall  give  a  right  comes  into  existence  there  cannot  be  in  law  a  right; 
and  for  this  reason  it  has  been  constantly  held  that,  until  the  right  becomes 
fixed  or  vested,  it  is  lawful  for  the  law-making  power  to  declare  that  the 
given  state  of  facts  shall  not  fix  it,  and  such  laws  have  been  constantly  held 
not  to  be  retroactive  in  the  sense  in  which  that  term  is  used.  This  has  been 
illustrated  by  so  many  decisions,  made  upon  so  great  a  variety  of  facts,  that 
it  has  become  the  settled  law  of  the  land.  When,  however,  such  a  state  of 
facts  exists  as  the  law  declares  shall  entitle  a  plaintiff  to  relief  in  a  court  of 
Justice  on  a  claim  which  he  makes  against  another,  or  as  it  declares  shidl  op- 
erate in  favor  of  a  defendant  as  a  d^ense  against  a  claim  made  against  him, 
then  it  must  be  said  that  ia  right  exists,  has  become  fixed  or  vested,  and  is  be- 
yond the  reach  of  retroactive  legislation,  if  there  be  a  constitutional  prohibi- 
tion of  such  laws.  This,  so  far  as  we  have  been  enabled  to  ascertain,  has  been 
the  ruling  in  every  state  in  this  Union  which  has  a  constitutional  provision 
in  terms  forbidding  retroactive  laws,  in  which  any  ruling  upon  the  question 
has  been  made. 

As  early  as  the  year  A.  D.  1784  the  people  of  the  state  of  New  Hampshire 
placed  in  the  constitution  of  that  state  the  declaration  that  "retroactive  laws 
are  highly  injurious,  offensive,  and  unjust.  No  such  laws,  therefore,  should 
be  made,  either  for  the  decision  of  civil  causes  or  the  punishment  of  offenses, " 
(Const.  N.  H.  art.  1,  g  28;)  and  the  same  provision  was  inserted  in  the  con- 
stitution adopted  in  1792,  in  that  state,  where  it  still  remains.  The  question 
DOW  before  us  came  before  the  superior  court  of  judicature  of  that  state  as 
early  as  the  year  1826,  in  the  case  of  Woart  v.  Winnick;  and,  basing  its  de- 
cision on  the  section  of  the  constitution  we  have  quoted,  the  court  held  that 
an  action  barred  by  the  statute  of  limitations  was  forever  barred,  and  that  the 
right  of  the  defendant  to  insist  upon  the  bar  of  the  statute  could  not  be  taken 
away  by  retroactive  legislation.  The  principle  involved  in  that  decision  has 
been  asserted  in  many  cases,  arising  on  different  facts,  by  the  same  court. 
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Bow  V.  NorrUt  4  N".  H.  16;  Clark  v.  Clarh,  10  N.  H.  380;  Willard  v.  Baroey^ 
24  N.  H.  351;  Ttidh  v.  Flanders,  39  N.  H.  304;  Rockportv,  Walden,  54  N. 
H.  167;  Simpson  v.  Savings  Bank,  56  :Nr.  H.  470. 

The  declaration  "that  no  retroactive  law  ♦  ♦  ♦  shall  be  made, "  was  in- 
serted in  the  constitution  of  the  state  of  Tennessee  as  early  as  the  year  1796» 
and  it  has  been  inserted  in  the  constitations  of  that  state  subsequently  adopted. 
We  find  no  direct  adjudication  of  the  question  before  us  by  the  supreme  court 
of  that  state,  but  all  the  decisions  found  lead  to  the  belief  that  the  same  rul- 
ing would  be  made  in  that  state  which  has  been  constantly  made  in  the  state 
of  New  Hampshir^v'  FisTiefs  Negroes  v.  Ddbhs,  6  Yerg.  138 ;  (Mcer  v.  Totmg, 
5  Yerg.  220.  In  the  case  of  Girdner  y.  StepJiens,  1  Heisk.  2b0,  it  was  held 
that  the  people  of  the  state  had  no  power,  even  by  a  provision  placed  in  the 
constitution  of  the  state,  to  take  away  the  defense  of  statutes  of  limitations, 
when  the  facts  which  gave  it  had  transpired  before  the  adoption  of  the  consti- 
tution. The  same  ruling  was  made  in  Yancy  v.  Taney,  5  Heisk.  353;  and 
these  decisions  leave  no  doubt  as  to  what  the  ruling  would  be  in  a  case  In 
which  the  constitutional  provision  forbidding  retroactive  laws  to  be  made  could 
be  applied,  though  one  of  them  is  in  conflict  with  the  decision  of  the  supreme 
court  of  the  United  States  to  which  we  have  referred. 

As  early  as  the  year  1820  the  people  of  Missouri  incorporated  into  the  con- 
stitution of  that  state  thd  declaration  "that  no  ♦  ♦  ♦  law  ♦♦  *  re- 
trospective in  its  operation  can  be  passed,"  (Const.  Mo.  art.  13,  §  17,)  and  this 
provision  has  been  carried  into  all  the  constitutions  since  adopted  in  that  state. 
We  have  not  access  to  all  the  reports  of  that  state,  and  do  not  know  what 
all  the  rulings  made  in  the  supreme  court  of  that  state  upon  the  question  be- 
fore us  have  been;  but  we  find  it  decided  in  the  case  of  State  v.  Eeman,  70 
Mo.  456,  that  an  act  of  the  legislature  of  that  state  reviving  a  cause  of  action 
already  barred  would  be  unconstitutional.  In  Hope  Mut.  Ins,  Co,  v.  Flynn^ 
38  Mo.  484,  it  is  said  that  "a  statute  which  takes  away  or  impairs  any  vested 
right  acquired  under  existing  laws,  or  creates  a  new  obligation,  or  imposes  a 
new  duty,  or  attaches  a  new  disability  in  respect  to  transactions  already  past, 
is  to  be  deemed  retrospective  or  retroactive.  *  *  *  No  new  ground  for 
the  support  of  an  existing  action  ought  to  be  created  by  legislative  enact- 
ment, nor  any  legal  bar  which  goes  to  deprive  a  party  of  his  defense.  **  Bar- 
ton Co.  V.  Walser,  47  Mo.  200,  is  to  the  same  effect. 

The  constitution  of  Louisiana  has  a  provision  declaring  that  no  law  shall  be 
passed  divesting  vested  rights  unless  for  purposes  of  public  utility  and  for 
adequate  compensation  made,  and  the  state  of  Colorado  has  declared  in  its 
constitution,  "No  law  retrospective  in  its  operation  shall  be  passed;"  but  from 
the  reports  of  those  states,  to  which  we  have  access,  we  do  not  see  that  the 
question  before  us  has  been  considered. 

The  states  to  which  we  have  referred  are  the  only  ones  which  have  constitu- 
tional provisions  in  effect  the  same  as  exists  in  this  state. 

The  section  of  the  constitution  under  consideration  was  considered  in  the 
case  of  De  Cordova  v.  City  of  Galveston,  4  Tex.  480;  and,  while  the  facts  in 
that  case  did  not  call  for  the  decision  of  the  question  before  us,  it  did  call 
for  a  determination  of  the  character  of  laws  which  the  constitution  for- 
bids. It  was  said  that  "laws  are  deemed  retrospective,  and  within  con- 
stitutional prohibition,  which  by  retrospective  operation  destroy  or  impair 
vested  rights,  or  rights  to  do  certain  actions,  or  possess  certain  things,  accord- 
ing to  the  law  of  the  land,  {Broton  v.  Van  Braam,  3  Dall.  349 ;)  but  laws  which 
affect  the  remedy  merely  are  not  within  the  scope  of  the  inhibition  unless 
the  remedy  be  taken  away  altogether,  or  Incumbered  with  conditions  that 
would  render  it  useless  or  impracticable  to  pursue  it,  {Bronson  v.  Kimie, 
1  How.  315;)  or  if  the  provisions  regulating  the  remedy  be  so  unreasonable 
as  to  amount  to  a  denial  of  right, — as,  for  instance,  if  a  statute  of  limitations 
applied  to  existing  causes  barred  all  remedy,  or  did  not  afford  a  reasonable 
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period  for  their  prosecution;  or  if  an  attempt  were  made  bj  law,  either  hy 
implication  or  expressly,  to  revive  causes  of  action  already  barred,  such  legis- 
lation would  be  retrospective,  within  the  intent  of  the  prohibition,  and  wotild 
therefore  be  wholly  inoperative."  We  have  no  doubt  that  the  law  is  thus 
correctly  stated. 

Such  has  been  the  holding  in  many  of  the  states  in  which  there  was  no  ex- 
press constitutional  prohibition  of  retroactive  legislation.  The  cases  bearing 
upon  this  question  are  collected  in  notes  to  Oooley,  Const.  Lim.  449,  455; 
Sedg.  St.  A  Ck)nst.  Law,  160-173. 

The  entry  of  a  personal  judgment  against  the  appellants  was  evidently  an 
inadvertence. 

For  the  errors  noticed,  the  judgment  of  the  court  beloWv  will  be  reversed, 
and  the  cause  remanded. 


FowLEB  o.  State  ex  rel,  Gbobob. 
(Supreme  Qnai  of  Tbmu.    January  18,  1887.) 

1,  BlBOTIOXS— OoHTm^-CoUlfTIlfO  VOTBB— COUMTY  TSSABUSXB. 

In  a  proceeding  to  test  the  title  to  a  county  office  the  district  court  may  count  the 
returns  or  the  hallots,  as  the  case  may  be,  notwithstanding  irregularities  by  the 
officers  in  holding  the  elections,  where  such  irregularities  are  in  breach  of  require- 
ments which  are  directory  only,  and  it  is  shown  that  they  have  in  no  manner 
changed  the  result  of  tiie  election,  or  its  Ikir  and  honest  character. 

2.  Samb— Failubb  to  Comply  with  Pboyisioss  or  Elsgtion  Law. 

In  an  election  for  county  officers  a  failure  to  comply  with  such  requirements  of 
the  election  law  as  the  following,  to-wit :  (1)  No  tally-sheets  of  the  votes  cast,  or 
poll-list  of  the  voters  by  whom  they  were  cast,  being  kept  or  returned  by  the  pre- 
siding officer  and  managers  of  the  election ;  (2)  the  election  returns  which  con- 
tained no  more  than  a  mere  statement  of  the  result  of  the  voting,  and  the  ballot- 
box  containing  the  tickets  voted,  being  sent  to  the  county  judge  and  clerk  through 
the  United  States  mail,  instead  of  by  the  presiding  officer,  or  any  manager  of  the 
election ;  (8)  the  non-reception  of  tne  returns  sent  him  by  the  county  judge ;  (4) 
the  returns  not  being  made  in  triplicate;  (5)  the  box  used  at  the  election,  and  in 
which  the  returns  were  made  to  the  county  court,  not  being  a  proi)er  one, — will 
not  vitiate  the  election,  provided  it  is  made  to  appear  that  the  neglect  or  miscon- 
duct of  the  officers  has  not  prevented  an  honest  and  fair  election. 

8.  SAX>--<^0  WABRAlfTO— QuALiriOATIOlVS  VOB  OfFIOS. 

In  an  information  asking  for  proceedings  in  quo  warranto  to  place  relator  in  the 
office  of  county  treasurer,  and  to  oust  defendant  therefrom,  an  allegation  that  such 
relator  was  a  dtisen  of  the  county,  and  entitled  to  the  office  of  county  treasurer,  is 
«  sufficient  averment^  as  to  his  being  qualified  to  hold  the  office,  against  a  general 
demurrer. 
4.  8AMB~AvBBXBirr  of  Yotxb  KEOEnrso  bt  Rsi«atob. 

In  such  proceedings  an  allegation  that  the  relator  received  a  majority  of  the  bal- 
lots of  the  qualified  voters  of  the  county  is  sufficient^  without  setting  forth  the  fiicts 
which  constituted  their  qualifications. 
A.  Samb— Dranuoi  Attobrbt  pbo  Tbm. 

An  attorney  who  is  appointed  by  the  court,  under  Code  Grim.  Proc.  Tex.,  art.  88, 
during  the  absence  of  the  district  attorney,  is  the  proper  person  to  file  an  informa- 
tion for  a  quo  warranto  in  such  a  case,  and  the  authorify  or  an  attorney  so  appointed 
cannot  be  collaterally  attacked. 

Appeal  from  Nolan  county. 

These  proceedings  in  the  nature  of  quo  warranto  were  commenced  by  the 
relator,  J.  G.  Qeorge,  on  the  petition  of  E.  A.  Chaffee,  appointed  by  the 
court  district  attorney j^ro  tem.^  in  the  absence  of  the  regular  attorney  of  the 
state,  on  November  11, 1886,  to  oust  appellant,  J.  H.  Fowler,  from  the  of- 
fice of  county  treasurer  of  Nolan  county,  and  to  place  the  relator  there.  The 
relator  alleged  that  on  November  2, 1886,  there  was  held  in  Nolan  county  an 
election  for  state,  county,  and  precinct  officers,  at  which  the  relator  was  a  can- 
didate for  the  office  of  county  treasurer;  that  relator  polled  a  majority  of  the 
votes;  that  because  of  irregularities  in  the  returns  of  officers  holding  the  elec- 
tion in  precincts  Nos.  3  and  4,  in  said  county,  the  commissioners'  court  of  said 
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county  failed  and  refused  to  count  the  votes  cast  for  relator  at  said  precincts^ 
and  issued  their  certificate  of  election  to  one  J.H.  Fowler  for  said  office;  that 
relator  was  entitled  to  said  office;  and  prayed  the  attorney  of  the  state  to  in- 
stitute proceedings  to  oust  appellant  herein,  and  place  i*elator  in  possession, 
etc.  A  Jury  having  been  waived,  the  court  gave  judgment  in  favor  of  re- 
lator, ousting  respondent.    Respondent  appeals. 

Cotvan  df  Fisher  and  7.  F.  Bidson^  for  appellant.  /•  B.  Scarharxmgh,  for 
appellee. 

Willie,  0.  J.  Article  39  of  the  Code  of  Oriminal  Procedure  authorizes  the 
district  Judge,  whenever  the  district  and  county  attorneys  fail  to  attend  any 
term  of  the  court,  to  appoint  some  icompetent  attorney  to  perform  their  dutiea 
during  such  term.  Such  appointee  represents  the  state  in  all  matters  in  which 
it  may  be  interested  that  may  arise  during  the  term.  The  state  is  interested 
in  a  qiu)  toarranto  proceeding  like  the  present,  and  its  representative  is  named 
in  the  statute  as  the  proper  person  to  file  the  information;  and  this  informa- 
tion was  filed  during  the  term  of  the  court  at  which  Chaffee  was  appointed, 
and  during  the  absence  of  the  district  and  county  attorney.  The  above  article 
does  not  require  the  appointee  to  give  bond,  as  does  article  244,  Bev.  St.» 
which  provides  for  an  appointment  by  the  governor  when  the  office  becomes 
vacant.  Moreover,  Chaffee,  who  was  made  district  attorney  pro  tern,  in  the 
absence  of  the  regular  attorney  of  the  state,  was  recognized  as  such  by  the 
court,  and  as  the  proper  officer  to  file  this  information,  and  he  was  at  least  a 
de  facto  district  attorney,  whose  authority  could  not  be  attacked  in  this  collat- 
eral manner. 

The  information  alleged  that  George  was  a  citizen  of  Nolan  county,  and  en- 
titled to  the  office  of  county  treasurer;  and  this  was  a  sufficient  averment  as 
to  his  being  qualified  to  hold  it,  at  least  as  against  a  general  demurrer. 

The  allegation  that  the  relator  received  a  majority  of  the  ballots  of  the 
qualified  voters  of  the  county  was  sufficient,  without  setting  forth  the  fact 
which  constituted  their  qualifications.  The  statute  enumerates  what  facts 
must  exist  in  any  case  to  qualify  a  person  to  vote  for  this  office.  Hence  to 
aver  that  a  voter  is  qualified  so  to  do  is  in  effect  to  aver  that  lie  possesses  all 
these  qualifications.  More  definite  allegation  might  have  been  required  if  the 
relator  had  claimed  that  ballots  had  not  been  counted  on  the  ground  that  the 
persons  casting  them  lacked  some  of  the  qualifications  named  in  the  statute, 
when  in  fact  they  possessed  them  all,  and  that  thereby  the  relator  lost  his 
election ;  but  this  was  not  the  case,  no  question  of  the  kind  having  been  raised. 

As  to  all  other  objections  to  the  pleadings  of  the  appellee,  it  is  sufficient  to 
say  that,  taken  together,  they  show  a  perfect  title  to  the  office  in  controversy, 
and  the  exceptions  which  we  have  not  noticed  are  not  deemed  of  any  impor- 
tonce,  or  are  not  sustained  by  the  record.  The  objections  to  the  admissibility 
of  evidence,  and  to  the  conclusions  of  law  and  &ct  found  by  the  court,  are 
either  disposed  of  in  what  we  have  already  said,  or  will  be  by  what  we  shall 
say  in  determining  the  jnain  and  important  question  in  the  case.  It  is  proper 
to  add  that  any  want  of  allegation  in  the  informations  as  to  the  manner  in 
which  the  election  was  conducted,  and  the  returns  made,  is  fully  supplied  by 
the  pleadings  of  the  respondent,  and  evidence  upon  that  subject  thereby  ren- 
dered admissible. 

The  important  question  is  as  to  whether  the  court  below  erred  in  counting 
the  ballots  cast  at  precinct  No.  8  for  the  respective  candidates  for  county 
treasurer,  and  in  estimating  them  in  determining  who  was  legally  elected  to 
that  office.  The  returns  of  precinct  No.  4  are  also  brought  in  question,  but 
whether  they  should  have  been  counted  or  not  is  unimportant,  because  they 
do  not  affect  the  result.  If  the  votes  of  precinct  No  8  are  to  be  estimated, 
the  relator  has  received  a  majority,  and  is  entitled  to  the  office  whether  or  not 
the  returns  of  precinct  No.  4,  or  the  vote  of  that  box,  is  taken  into  considera- 
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tion.  The  only  objections  tx>  box  No.  8  which  reqaire  attention  are:  (1)  No* 
tally-sheets  of  the  votes  cast,  or  polMist  of  the  voters  by  whom  they  were  cast, 
were  kept  or  returned  by  the  presiding  officer  ^nd  managers  of  the  election; 
(2)  the  election  returns,  which  contained  no  more  than  a  mere  statement  of 
the  result  of  the  voting,  and  the  ballot-box  containing  the  tickets  voted,  were 
sent  to  the  county  judge  and  clerk  through  the  United  States  mail,  instead  of 
by  the  presiding  officer,  or  any  manager  of  the  election;  (3)  because  the 
county  judge  did  not  receive  the  returns  sent  him;  (4)  because  the  returns 
were  not  made  in  triplicate;  (5)  because  the  box  used  at  the  election,  and  in 
which  the  returns  were  made  to  the  county  clerk,  was  not  a  proper  one;  (6) 
because  the  managers  of  the  election  were  not  properly  appointed  and  qualified. 

As  to  the  last  objection  it  is  sufficient  to  say  that  it  was  proved  that  the 
presiding  officer  appointed  by  the  commissioners'  court  refused  to  act  as  such, 
and  the  person  who  did  preside  was  selected  by  the  qualified  voters  assembled 
at  the  box  on  the  day  of  the  election,  and  took  the  oath  required  by  law. 
Some  of  this  proof  was  made  after  the  argument  had  begun,  but  before  it  was 
entirely  closed,  by  leave  of  the  court,  which  course  is  authorized  by  our  Be- 
vised  Statutes,  art.  1296. 

The  statute  requires  that  the  box  in  which  the  votes  are  kept  and  returned 
Bhali  be  of  wood  or  metal,  and  securely  fastened  with  nails,  locks,  or  screws. 
The  one  used  at  precinct  Ko.  8  was  of  wood,  and  fastened  with  nails.  It 
seems  to  have  been  secure;  at  least,  it  safely  preserved  the  election  tickets,  and 
was  not  tampered  with.  We  do  not  think  the  use  of  such  a  box  vitiated  the 
election  at  this  precinct. 

Without  separately  considering  each  of  the  allegations  raised  to  the  manner 
of  holding  the  election  at  precinct  Ko.  8.  and  of  returning  its  result,  all  such 
objections,  including  those  we  have  already  passed  upon,  may  be  disposed  of 
on  the  ground  that  the  requirements  of  the  election  ]aw  not  obeyed  by  the 
managers  were  not  mandatory,  but  directory.  The  statute  does  not  say  that 
a  failure  to  pursue  the  course  pointed  out  by  it  in  these  respects  shall  vitiate 
the  election ;  nor  is  there  anything  in  the  nature  of  these  provisions  which  re- 
quires us  to  give  them  that  effect.  The  object  of  every  popular  election  for 
officers  is  to  ascertain  the  will  of  the  people  as  to  what  persons  shall  serve 
them  as  such  in  the  various  positions  to  be  filled.  A  free,  fair,  and  full  ex- 
pression of  the  public  will  is  sought,  and  certain  means  are  prescribed  by  law 
as  the  most  certoin  to  bring  about  the  desired  result.  Some  of  these,  from 
their  very  nature,  or  from  the  manner  in  which  they  are  prescribed,  are 
deemed  absolutely  essential  to  the  accomplishment  of  the.  desired  result. 
Among  these  may  be  named  the  requirement  that  the  voting  shall  be  by  bal- 
lot; that  it  shall  take  place  on  a  certain  day,  and  within  certain  precincts,  etc. 
These  are  prescribed  to  insure  perfect  freedom  of  choice  to  the  citizen,  and  U> 
secure  his  convenience  in  getting  to  the  polls,  and  to  bring  out  a  full  vote  at 
the  election.  Then  there  are  other  requirements,  such  as  those  which  have 
been  neglected  in  this  case,  that  are  merely  formal  in  their  character.  The 
law  deems  that  it  is  proper  that  they  should  be  pursued  in  order  to  prevent 
frauds  in  the  election,  and  tampering  with  the  votes  and  returns.  If  strictly 
followed,  they  furnish  the  best  evidence  that  the  election  has  been  fairly  con- 
ducted, and  the  burden  of  proof  to  show  that  it  was  not,  either  wholly  or  in 
part,  rests  upon  the  party  attacking  the  returns.  But  these  requirements  are 
always  treated  as  directory,  unless  the  law  either  expressly  or  in  effect  makes 
them  essential  to  the  validity  of  the  election.  Electors  must  not  be  deprived 
of  their  votes  on  account  of  any  technical  objection  to  the  manner  in  which 
the  election  has  been  held,  or  for  any  misconduct  on  the  part  of  its  presiding 
officers,  if  these  have  not  affected  the  true  result  of  the  election.  Gooley, 
Const.  Lim.  617,  618;  Prince  v.  Skillin,  71  Me.  361.  This  would  be  to  de- 
prive the  citizen  of  a  great  constitutional  privilege  for  a  mere  informality, — 
to  place  it  within  the  power  of  a  few  persons  to  defeat  the  right  of  suffrage 
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altogether.  The  very  means  provided  to  insure  a  fair  and  proper  election 
might  become  an  instrament  of  fraud  and  dishonesty.  Hence  all  such  irreg- 
ularities of  the  officers  in  the  conduct  and  return  of  the  election  as  have  not 
prevented  the  electors  from  a  free  and  fair  exercise  of  the  right  of  suffrage, 
and  from  having  their  votes  fairly  estimated  for  the  candidate  of  their  choice, 
and  which  the  law  has  not  declared  shall  set  aside  their  ballots,  must  be 
treated  as  informalities  not  vitiating  the  election.  This  principle  is  to  be 
taken  with  the  qualification  that  it  must  be  made  to  appear  that  the  neglect 
or  misconduct  of  the  officers  has  not,  in  the  particular  case,  prevented  an  hon- 
est and  fair  election.  The  returns  must  not  be  counted  if  the  irregular  way 
in  which  they  have  been  transmitted  has  resulted  in  their  being  changed  from 
what  they  were  when  made  out  by  the  officers.  Ballots  which  have  been 
tampered  with  by  reason  of  a  failure  to  secure  or  properly  forward  the  ballot- 
box  cannot  be  counted.  Otoens  v.  State,  64  Tex.  500.  But  when  it  is  shown 
that  ttie  irr^ularities  of  the  officers  have  in  no  yanner  changed  the  result  of 
the  election,  or  its  fair  and  honest  character,  the  acknowledged  rule  is  to  count 
the  returns  or  the  ballots,  as  the  case  may  demand,  in  the  same  way  as  if  the 
directory  provisions  of  the  statute  had  been  rigidly  pursued. 

These  principles  have  been  enforced  when  the  statute  required  ballots  to  be 
sealed  up  in  a  package,  then  locked  up  in  the  ballot-box,  with  the  orifice  at 
the  top  sealed;  and  ballots  k^t  in  a  locked  box,  with  the  orifice  open,  have 
be^n  allowed  to  be  counted.  People  v.  Higgins,  8  Mich.  238.  When  the  re- 
turns were  required  to  be  sealed,  and  were  not,  in  the  absence  of  suspicion  or 
fraud  they  were  received.  McCrary ,  Elect.  §  166.  When  the  returns  were  re- 
quired to  be  sent  by  mail,  and  they  were  sent  by  private  conveyance,  they 
were  received  and  counted.  Id.  160.  Where  the  vote  was  fairly  given,  but 
no  returns  at  all  were  made  as  required  by  law,  the  vote  was  counted.  Id. 
554.  So  in  our  own  state  all  such  provisions  as  these  prescribed  for  the  con- 
duct of  and  return  of  an  election  have  been  held  directory,  and  elections  held 
and  returned  in  violation  of  them  have  been  sustained.  Tmeheart  v.  Addicka, 
2  Tex.  217;  McKinney  v.  O'Connor,  26  Tex.  5. 

It  is  true  that  our  present  statute  says  that  election  returns  shall  not  be 
opened  or  estimated  unless  the  same  have  been  returned  in  accordance  with 
Its  provisions,  (article  1706;)  but  this  applies  to  the  opening  and  estimate 
))rovided  for  in  the  previous  section  to  be  made  by  the  county  judge.  It  does 
«iot  prevent  the  district  court  from  arriving  at  the  true  sense  of  the  election 
in  a  proceeding  to  test  the  title  to  an  office.  The  county  judge  deals  with  re- 
turns only;  but  in  a  suit  for  the  recovery  of  the  office  the  district  court  may 
disregard  any  unimportant  formality  in  making  them,  or  set  them  aside  alto- 
j;ether  when  they  do  not  speak  the  truth  as  to  the  state  of  the  ballot. 

It  follows,  therefore,  that,  as  the  ballots  of  precinct  No.  8  showed  a  suffi- 
<cient  majority  for  George  to  elect  him,  when  taken  in  connection  with  the 
vote  of  the  other  precincts  of  Nolan  county,  the  court  did  not  err  in  according 
iiim  the  office  of  county  treasurer,  notwithstanding  the  irregularities  in  con- 
ducting and  returning  the  result  of  the  election,  no  fraud  or  tampering  with 
the  returns  or  ballots  having  been  shown;  and  the  judgment  is  affirmed* 


Smith  and  others  9.  MoEltea  and  others. 

{Supreme  Court  of  Texas,    January  21,  1887.) 

Tbubt— Statute  op  LiMrrATioKs— Actioh  to  Sirr  Asidb  Dbeds—Oovsbtubb. 

In  an  action  to  set  aside  and  cancel  certain  deeds  alleged  to  have  been  executed 
by  a  trustee  contrary  to  the  conditions  of  his  trust,  the  property  having  been  con- 
veyed by  the  mother  of  the  plaintiffs  to  the  trustee  in  trust  for  all  her  children, 
\vhen  it  appears  that  one  of  the  plaintiffs  was  a  married  woman  at  the  time  of  the 
conveyance  by  the  mother  to  the  trustee,  and  that  she  so  continued  until  the  insti* 
tution  of  this  suit,  the  statute  of  limitations  could  not  run  against  her. 
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2.  Saxb— RBooBonra  Dskdb. 

The  court  was  requested  to  charge  the  jury  that,  if  they  fotmcl  that  the  trustee  did 
not  comply  with  the  directions  given  him  by  the  grantor  at  the  time  of  the  execu- 
tion of  the  trust  deed,  but  that  he  violated  said  instructions  at  the  dates  of  the  exe- 
cution of  the  deeds  to  his  co-defendants,  then  the  statute  of  limitations  would  be- 
gin to  run  against  such  of  the  plaintiffs  whose  rights  were  violated  by  said  deeds, 
from  the  date  of  the  record  of  said  deeds  in  the  clerk's  office  of  the  county  court, 
unless  such  plaintififs  were  under  disability  of  coverture.  Eeld,  that  the  request 
was  properly  denied. 

8.  Same— Dbclarations— Teustee  to  Cestui  que  Tbust. 

The  averments  of  the  petition  that  the  trustee  and  his  n-antees,  during  the  life- 
time of  the  grantor  of  the  trust,  induced  the  grantor  ana  the  plaintiff  to  believe 
that  the  trust  would  be  carried  out  after  the  grantor's  death,  Jieid  to  be  sufficient  to 
prevent  the  running  of  the  statute  of  limitations  as  to  plaintiff*. 

•L  EviDBNOE— Declarations  or  Qbantob  to  Cbbtuis  que  Tbubi^Acib  Aim  Conductt. 
Where  a  trust  on  which  land  was  conveyed  was  not  evidenced  by  the  deed,  nor 
by  any  other  writing,  nor  declared  at  the  time  the  conveyance  was  made  to  the 
trustee,  held,  that  evidence  of  the  declarations  made  by  the  grantor  to  one  of  the 
eatiiii  ^^  trust  on  the  day  before  the  deed  was  executed,  but  after  the  grantor  had 
determmed  to  do  so,  and  had  made  all  the  neoeeeary  arrangements  therefor  .was 
properly  admitted  to  establish  the  trust 

5.  8Air»— DaoLAXATioim  of  Gbantob  afteb  Bzboution  or  Trust. 

Declarations  made  by  a  grantor  of  ft  trust,  many  years  affier  the  conveyance  in 
trust,  as  to  the  conditions, of  the  trust,  are  not  admissible  in  evidence. 
^  Same— DsoLABATions  to  Tbustbe  bxfobe  Execution. 

To  determine  the  question  for  whose  benefit  a  trust  is  created,  all  the  declarations 
made  by  the  grantor  of  the  trust  before  the  deed  was  executed,  and  the  subsequent 
acts  and  declarations  of  the  trustee  and  his  grantees,  and  the  acts  of  all  the  parties 
who  participated  in  the  transactions  which  led  to  the  making  of  the  deed,  ought  to 
be  considered ;  and  a  request  to  so  charge  the  jury  as  to  make  the  declarations 
made  by  the  grantor  to  the  trustee  before  the  execution  of  the  trust  deed  conclusive 
of  the  question  was  properly  denied. 

Appeal  from  Gonzales  county. 

This  action  was  brought  by  Mrs.  M.  J.  McElyea  and  Mrs.  Elizabeth  Mur- 
phy, two  of  the  children  of  Mrs.  Elizabeth  Smith,  against  D.  T.  Smith  and 
his  grantees,  to  cancel  and  annul  three  deeds  alleffed  to  have  been  executed 
by  him  contraiy  to  the  conditions  of  his  trust;  the  mnd  having  been  conveyed 
to  D.  T.  Smith  by  Elizabeth  Smith  in  trust  for  all  her  children.  The  petition 
also  prayed  for  a  decree  adjudging  the  title  of  their  share  of  the  land  to  be 
in  plaintiffs. 

In  defendants'  third  request  the  court  was  asked  to  charge  the  jury  that,  if 
the  trustee  did  not  comply  with  the  directions  given  him  by  the  grantor  at 
the  time  of  the  execution  of  the  trust  deed,  but  that  he  violated  said  instruc- 
tions at  the  date  of  the  execution  of  the  deeds  to  his  co-defendants,  then  the 
statutes  of  limitations  would  begin  to  run  against  such  of  the  plaintiffs  whose 
rights  were  violated  by  said  deeds  from  the  date  of  the  record  of  said  deeds  in 
the  clerk's  office  of  the  county  court,  unless  such  plaintiffs  were  under  dis- 
ability of  coverture.  The  court  refused  to  so  charge,  and  the  ruling  was 
excepted  to. 

Harwood  c§  Hanoood,  for  appellants.    Ponton  A  Fly^  for  appellees. 

Stayton,  J.  it  is  shown  by  the  petition  that  Mrs.  Mnrphy  was  a  married 
woman  at  the  time  the  conveyance  was  made  by  her  mother  to  D.  T.  Smith, 
and  that  she  so  continued  until  the  institution  of  this  suit,  from  which  it  fol- 
lows that  limitations  could  not  have  run  against  her.  The  averments  of  the 
petition  wherein  it  alleged  that  the  defendants,  during  the  life-time  of  Mrs. 
Elizabeth  Smith,  induced  her  and  the  plaintiffs  to  believe  that  the  trust  on 
which  the  conveyance  to  D.  T.  Smith  is  alleged  to  have  been  made  would  be 
carried  out  after  her  death,  we  are  of  the  opinion  are  sufficient  to  prevent  the 
ranning  of  the  statute  as  to  Mrs.  McElyea.  The  fact  that  the  trustee  made 
conveyances  of  the  entire  tract  of  land  to  the  four  sons  of  Elizabeth  Smith 
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would  not  cause  the  statute  of  limitations  to  run  if  these  sons  so  acted  as  to 
induce  the  belief  that  on  the  death  of  their  mother  they  would  convey  to 
each  of  their  sisters  an  equal  share  of  the  land. 

If  the  lands  were  eonveyed  to  the  trustee,  D.  T.  Smith,  on  the  trust  alleged 
in  the  petition,  then  the  plaintiffs  had  an  equitable  interest  in  the  land,  which 
would  follow  it  into  the  hands  of  any  person  taking  it  through  deeds,  from 
the  trustee,  with  knowledge  of  the  trust,  even  if  such  persons  had  been  pur- 
chasers for  value,  of  which  there  is  no  pretense  in  this  case.  AH  the  evidence 
shows  that  the  property  was  conveyed  to  D.  T.  Smith  in  trust,  and  the  con- 
tested question  is  whether  in  trust  for  the  five  sons  alone,  or  in  trust  for  all 
the  children  of  Elizabeth  Smith.  The  trust  on  which  the  land  was  conveyed 
was  not  evidenced  by  the  deed,  nor  by  any  other  writing,  nor  was  it  shown 
that  the  purpose  of  the  trust  was  declared  at  the  time  the  conveyance  was 
made  to  the  trustee.  The  appellants  rely  upon  declarations  claimed  to  have 
been  made  by  Mrs.  Smith  several  days  l)efore  the  deed  was  executed;  and  the 
appellees,  we  think,  were  properly  permitted  to  prove  the  declarations  made 
by  Mrs.  Smith  to  her  daughter  on  the  day  before  she  executed  the  deed,  but 
after  she  had  determined  to  do  so,  and  had  made  all  the  necessary  arrange- 
ments therefor. 

The  court  below  submitted  to  the  Jury  the  following  special  issues:  ''(1)  If 
Elizabeth  Smith  conveyed  the  land  described  in  plaintiffs'  petition  to,D.  T. 
Smith,  with  the  understanding,  at  the  time,  that  such  conveyance  should  be 
for  the  benefit  of  any  one  else  other  than  the  said  D.  T.  Smith,  state  what 
persons  she  intended  should  be  benefited  by  the  conveyance.  Give  the  name» 
of  each  of  such  persons,  if  any.  (2)  When  D.  T.  Smith  accepted  the  deed 
from  his  grandmother,  Elizabeth  Smith,  was  there  an  understanding  between 
Elizabeth  Smith  and  D.  T.  Smith  as  to  what  disposition  the  §aid  D.  T.  Smith 
should  make  of  the  land?  And,  if  there  was  such  an  understanding,  state 
what  the  understanding  was,  and  to  whom  he  was  to  convey  it.  (8)  If  either 
of  the  parties  to  this  suit  have  had  actual  possession  of  the  land  sued  for, 
give  the  names  of  the  parties  holding  such  possession,  and  also  state  the  years 
during  which  such  possession  was  held,  and  whether  such  possession  was  ad- 
verse to  the  defendants  to  this  suit;  also  state,  if  either  of  the  plaintiffs  were 
married  women,  which  were  so  married,  and  the  date  of  the  death  of  the 
husband." 

The  jury  found,  on  the  first  issue,  that  the  land  was  conveyed  to  the  trus- 
tee in  trust  for  all  the  children  of  the  grantor.  On  the  second,  they  found 
that  there  was  an  understanding  as  to  the  distribution  of  the  land,  and  that 
it  was  to  be  divided  between  all  of  the  children  of  the  grantor  in  equal  shares. 
On  the  third,  they  found  that  neither  of  the  parties  U>  the  suit  had  been  in 
actual  adverse  possession  of  the  land.  These  findings  embrace  every  material 
issue  in  the  case. 

As  before  said,  the  plaintiffs  and  defendants  all  agree  that  the  land  was 
conveyed  to  D.  T.  Smith  in  trust,  and  the  evidence  offered  by  each  party,  as 
to  declarations  made  by  the  grantor  before  the  execution  of  the  deed,  tending 
to  show  what  the  trust  was,  was  of  the  same  character,  and  made  under  such 
circumstances  that  it  all  ought  to  be  considered  in  connection  with  the  sub- 
sequent acts  and  declarations  of  the  sons,  to  whom  the  trustee  made  convey^ 
ances. 

The  declarations  made  by  Mrs.  Smith  to  Mrs.  Murphy  many  years  after  the^ 
conveyance  was  made  to  the  trustee  ought  not  to  have  been  received.  The 
rights  of  the  parties  were  fixed  when  the  deed  was  made  to  the  trustee,  and  the 
general  riile  which  rejects  declarations  made  by  a  grantor  after  he  has  parted 
with  title,  when  introduced  for  the  purpose  of  affecting  the  title  or  right  fixed 
by  the  deed,  must  have  application  in  this  case.  The  wish  expressed  by  Mrs. 
Smith,  on  her  death-bed,  that  the  land  should  be  divided  equally  between  all 
her  children,  ought  to  have  been  excluded  for  the  reason  stated;  but,  if  ad- 
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missible,  it  would  only  have  tended  to  show  what  her  wish  was  about  11  years 
after  the  rights  of  the  parties  were  fixed. 

The  first  charge  requested  would  have  made  any  declaration  by  the  grantor, 
made  to  the  trustee  at  any  time  before  the  land  was  conyeyed  to  him,  conclu* 
sive  of  the  question,  even  though  the  jury  might  have  believed  from  the  evi- 
dence that  Mrs.  Smith,  prior  to  making  the  deed  and  upon  the  eve  of  its  exe- 
cution, had  declared  to  all  her  children,  in  the  ultimate  expression  of  her  in- 
tention, but  not  in  the  presence  of  the  trustee,  that  the  property  was  conveyed 
in  trust  for  the  equal  benefit  of  all.  Neither  the  trustee,  nor  any  of  the  sons 
of  Mrs.  Smith,  stand  as  innocent  purchasers.  The  real  question  was,  for 
whose  benefit  was  the  trust  created?  and  this  we  are  of  the  opinion  must  be 
determined  from  all  the  declarations  made  by  the  grantor  before  the  deed  was 
executed,  and  from  the  subsequent  acts  and  declarations  of  the  trustee,  and 
of  the  sons  who  took  deeds  from  him;  and,  as  bearing  upon  this  question,  the 
acts  of  all  the  parties  who  participated  in  the  transactions  which  led  to  the 
making  of  the  deed  ought  to  be  considered.  The  charge  would  have  confined 
the  jury  to  a  consideration  of  only  a  part  of  the  evidence,  which,  under  the  pe- 
culiar facts  of  this  case,  ought  to  have  been  considered ;  and,  besides,  was  calcu- 
lated to  cause  the  jury  to  give  weight  to  the  conduct  of  the  trustee,  after  the 
deed  was  made,  to  which  it  was  not  entitled.  The  second  paragraph  of  the 
charge  requested  was  subject  to  some  of  the  objections  stated  to  the  first. 
Under  the  facts  in  evidence  the  court  would  not  have  been  justified  in  giving 
the  third  paragraph  of  the  charge  asked. 

For  the  error  in  admitting  the  evidence  of  Mrs.  Murphy  as  to  declarations 
made  by  Mrs.  Smith  long  after  the  conveyance  to  the  trustee  was  made,  the 
Judgment  will  be  reversed,  and  the  cause  remanded. 


Babbt  and  others  v.  Scbewmen's  Benby.  Ass'h. 

(Stq[>rem0  Oowri  of  Ikeu.    Janaary  21, 1887,) 

1.  BoiTDB—Acmoir  aoaikbt  Sukehob  on  Tbbabubxb'i  Bond  or  Bbnxvolknt  Asbogia- 

HON— CONYSBSION  OF  FUNDS— PlBADINO. 

Sureties  on  the  bond  of  a  treasnrer  of  a  benevolent  association  are  not  liable  for 
any  cotiyersion  of  ftinds  by  their  principal,  made  prior  to  the  execution  of  the 
bond ;  and  when  the  bond  was  executed  on  January  21,  1886,  and  suit  was  insti> 
tnted  to  recover  for  the  conversion  of  nionevs  which  came  into  the  treasurer's 
hands  January  1,  1885,  a  complaint  alleging  only  that  the  conversion  occarred  at 
and  before  Joly  24, 1886,  is  demurrable. 

%  SaJIIB— EVIDBNGE. 

In  an  action  against  the  principal  and  sureties  on  the  bond  of  the  treasurer  of  a 
benevolent  assodation  to  recover  for  a  conversion  of  moneys  claimed  to  have  been 
in  the  treasurer's  possession  on  January  1,  1885,  the  bond  having  been  executed 
January  21, 1885,  ail  official  report  of  the  treasurer,  made  in  accordance  with  the 
laws  of  the  corporation  after  the  bond  was  ezecutedj  showing  the  funds  in  question 
to  have  been  in  his  possession  at  jJie  time  of  making  the  report,  is  admissible  in 
evidence  to  charge  the  sureties,  who  would  not  be  liable  if  the  conversion  occurred 
before  the  bond  was  executed.  Such  evidence  is  a  part  of  the  Tt$  gettm, 
a.  Sams— EviDENOB. 

In  such  an  action,  the  stub  of  the  treasurer's  private  check-book  is  not  admissible 
to  show  a  conversion  of  such  fltnds  before  the  bond  was  executed. 

Appeal  from  Galveston  county. 

James  B,  Sttibbs  and  R.  G.  Street,  for  appellants.  FirUay  (&  Rose,  for  ap- 
pellee. 

Statton,  J.  This  action  was  brought  by  the  appellee  against  E.  A.  Smith» 
and  the  sureties  on  his  bond,  as  treasurer  of  that  corporation,  to  recover  the 
sum  of  84,639.42,  which  it  was  alleged  the  treasurer  had  misapplied.  The 
petition  alleges  tliat  Smith  was  elected  treasurer  on  December  2i,  1884,  and 
that  he  qualified  by  giving  the  bond  sued  ui)on  on  January  21,  1885,  which 
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was  conditioned  that  he  should  make  faithfal  returns  to  plaintiff  of  all  funds, 
papers,  stocks,  bonds,  or  other  valuable  papers  or  property  Intrusted  to  liia 
safe-keeping.  It  contains  the  further  averment  ''that,  as  treasurer  of  plain- 
tiff association  for  the  year  commencing  January,  1885^  said  £.  A.  Smith  re- 
ceived and  had  intrusted  to  him  by  plaintiff  divers  large  sums  of  money,  and 
paid  out  divers  sums  of  money  for  plaintiff,  an  itemized  account  of  which  re> 
ceipts  and  disbursements,  with  the  dates  of  each  item,  is  hereto  attached, 
marked  '  Exhibit  B,*  and  made  a  part  of  this  petition,  showing  a  balance  due 
plaintiff  by  defendants  on  the  twenty-fourth  day  of  July,  1885,  in  the  sum  of 
four  thousand  and  six  hundred  and  thirty-nine  42-100  dollars."  The  account 
attached  as  Exliibit  B  shows  this  item:  ''January  1,  1885,  to  cash,  as  per  re- 
port, ^5,142.d2.  **  The  rest  of  the  account  is  a  statement  of  the  cash  received 
and  disbursed  by  the  treasurer  from  January  8  to  July  11, 1885,  the  latter  ex* 
ceeding  the  former.  There  are  averments  that  Smith  was  removed  from  of- 
fice on  July  21,  1885;  that  demand  had  been  made  for  the  sum  claimed;  that 
he  had  failed  to  pay  it;  and  "that  the  said  £.  A.  Smith,  at  and  before  the 
twenty-fourth  day  of  July,  1885,  being  indebted  as  aforesaid,  as  treasurer 
aforesaid,  to  plaintiff  in  the  sum  of  four  thousand  six  hundred ^and  thirty- 
nine  42*100  dollars  for  money  had  and  held  by  him  as  aforesaid,  converted  all 
of  said  sum  of  money  to  his  own  use  and  benefit/'  All  the  sureties  filed  gen- 
eral demurrers,  and  two  of  them  filed  special  exceptions,  the  substance  of 
which  is  fairly  set  out  in  the  first  assignment  of  error,  which  is  as  follows: 
"The  court  erred  in  overruling  defendants'  fourth  and  sixth  exceptions  to  the 
plaintiff's  original  petition,  which  fourth  exception  called  in  question  the  suf- 
ficiency of  the  petition  in  failing  to  allege  that  the  first  item  of  Exhibit  B,  to- 
wit,  *  January  1,  1885,  to  cash,  as  per  report,  $5,412.92,'  represented  that 
amount  on  hand  or  in  the  possession  of  the  treasurer  at  the  commencement  of 
these  defendants'  alleged  liability  upon  said  bond,  or  that  said  amount  was 
ever  paid  to  said  Smith  by  plaintiff  at  any  time  during  the  period  when  the 
said  liability  attached  to  defendants ;  and  it  does  not  appear  from  the  petition 
that  said  sum  was  in  the  hands  of  the  treasurer,  subject  to  plaintiff's  draft, 
on  the  date  of  the  execution  of  said  bond,  and  the  attaching  of  defendants' 
liability  thereunder."  And  the  sixth  exception  was  as  follows:  "Because  it 
appears  from  the  terms  of  the  bond,  a  copy  of  which  is  annexed  to  the  peti- 
tion, that  these  defendants  are  not  liable  for  any  funds  or  other  property  in- 
trusted to  the  safe-keeping  of  said  Smith  by  said  association  before  the  exe- 
cution of  the  bond  sued  on;  defendants'  liability,  if  any,  being  only  for  the 
faithful  returns  of  such  funds  or  property  as  might  be  intrusted  to  said  Smith 
subsequently  to  the  execution  of  said  bond."  These  were  overruled.  There 
is  no  direct  averment  in  the  petition  that  Smith  was  treasurer  for  the  year 
preceding  January  21, 1885,  or  for  any  former  period;  but  we  are  of  the  opin- 
ion that  the  averments,  taken  together,  show  that  he  was  treasurer  on  Janu- 
ary 1,  1885,  and  that  in  that  character  he  is  alleged  to  have  received,  and 
to  have  had  in  his  hands  on  that  day,  the  sum  of  money  mentioned  as  the 
first  item  in  the  exhibit  made  a  part  of  the  petition. 

It  is  an  elementary  rule  of  pleading  that  a  plaintiff  must  allege  such  facta 
as  entitle  him  to  the  relief  which  he  seeks.  The  bond,  made  the  foundation 
of  this  action,  imposes  no  liability  on  its  makers  for  any  misappropriation  of 
money  which  may  have  been  made  by  the  treasurer  prior  to  the  time  it  was 
executed.  It  can  have  no  retroactive  effect.  Hetten  v.  Lane,  43  Tex.  288; 
XT.  8.  V.  Boyd,  15  Pet.  187;  Bruce  v.  U.  8„  17  How.  442;  Bissell  v.  Saxton, 
66  K.  Y.  55.  If  money  belonging  to  the  plaintiff  came  into  the  hands  of  the 
treasurer,  and  was  in  his  hands  as  treasurer  when  the  bond  was  executed, 
then  his  sureties  are  as  much  liable  for  its  subsequent  misappropriation  by 
him  as  would  they  be  for  the  misappropriation  of  money  which  came  into  his 
hands  as  treasurer  after  the  bond  was  executed.  If,  however,  money  came 
into  his  hands  as  treasurer  before  the  bond  was  executed,  the  sureties  are 
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not  liable  for  it  if  it  was  misappropriated  before  they  became  liable,  by  their 
contract,  for  his  miscondact.  The  petition  shows  that  more  money  than  is 
claimed  in  this  action  came  into  the  hands  of  Smith,  as  treasurer,  prior  to  the 
time  the  bond  was  executed ;  but  to  state  a  cause  of  action  against  the  sure- 
ties on  that  bond  it  is  necessary  that  the  petition  allege  that  the  money  so  in 
his  hands  was  there  when  the  bond  was  executed, — it  appearing  from  the 
petition  that  the  treasurer  properly  disbursed  more  money  after  the  bond  was 
executed  than  came  into  his  hands  after  that  date.  If  this  is  not  averred,  the 
demurrers  ought  to  have  been  sustained.  Do  the  pleadings  aver  this  fact, 
giving  them  the  benefit  of  all  inferences  which  may  be  fairly  drawn  from  the 
language  used?  The  part  of  the  petition  which  we  have  copied  abovo,  read 
in  connection  with  the  exhibit  to  which  it  refers,  alleges,  in  effect,  that  during 
the  period  intervening  between  the  last  day  of  December,  1884,  and  July  24, 
1885,  large  sums  of  money  came  into  or  were  in  the  hands  of  the  treasurer, 
and  that  the  aggregate  of  these  sums  exceeded  the  disbursements  during  the 
same  period  In  a  sum  equal  to  that  sued  for.  From  these  averments  the  in- 
ference may  be  drawn  that  such  facts  existed  as  would  fix  liability  upon  the 
treasurer  without  reference  to  the  bond,  but  no  inference  can  be  drawn,  from 
the  facts  stated,  that  the  treasurer  misapplied  or  failed  properly  to  account  for 
the  sum  claimed,  or  any  other,  which  was  in  his  hands  when  the  bond  was  exe- 
cuted, or  which  subsequently  came  into  his  hands.  The  petition  shows  clearly 
that  the  treasurer  disbursed  more  money  after  the  bond  was  executed  than  he 
received  after  that  time;  thus,  on  its  face,  admitting  that,  to  fix  liability  on 
the  sureties,  they  must  be  shown  to  be  liable  for  money  alleged  to  have  been 
in  the  hands  of  the  treasurer  on  Jai^uary  1, 1885.  Yet  there  is  no  clear  state- 
ment that  the  sum  alleged  to  have  been  in  his  hands  at  that  time  so  continued 
until  the  bond  was  executed. 

In  the  other  paragrapl^of  the  petition,  copied  above,  we  have  an  averment 
that  E.  A.  Smith,  as  treasurer,  was  indebted  to  the  plaintiff  in  the  sum  sued 
for,  on  account  of  money  which  came  into  his  hands  as  shown  by  the  exhibit, 
which,  at  and  b^ore  the  twenty-fourth  day  of  July,  1886,  he  converted  to 
his  own  use.  As  said  in  Hillebrant  v.  Booth,  7  Tex.  501:  "It  is  an  ele- 
mentary and  primary  requisite  of  a  good  plea  that  it  be  capable  of  proof,  and 
consequently  that  it  be  true.  The  pleader  must  state  the  facts  on  which  he 
relies  according  to  the  truth  of  the  case,  or  his  pleading  will  not  avail  him  on 
the  trial.  Truth,  and  of  course  consistency,  is  essentia^  to  the  validity  of  any 
pleading;  hence,  if  it  judicially  appear  to  the  court  from  the  defendant's  own 
admissions  or  statements  in  his  plea  that  it  is  untrue,  it  will  be  of  no  valid- 
ity. If  the  averments  be  inconsistent,  and  thus  contradict  and  falsify  them- 
selves, they  cannot  be  susceptible  of  proof.  A  plea  setting  up  as  a  defense 
failure  of  consideration,  which  alleges  that  such  failure  consisted  in  the  ex- 
istence and  non-existence  of  a  given  fact,  presents  on  its  face  an  absurdity, 
and  of  consequence  must  be  invalid." 

This  rule  applies  to  the  pleadings  of  either  party.  If  the  conversion  of  the 
fund  took  place  before  July  24,  1885,  it  could  not  have  occurred  on  that  date; 
and,  if  it  tooic  place  on  or  at  that  date,  it  could  not  have  occurred  before. 
The  misapplication  may  have  occurred  before  the  date  mentioned,  and  the 
sureties  not  be  liable;  for  the  word  "before"  covers  all  the  time  intervening 
the  date  named  and  the  time  the  money  came  into  the  treasurer's  possession; 
while  a  conversion  by  the  treasurer  during  any  part  of  that  time  preceding 
the  date  of  the  execution  of  the  bond  would  not  fix  liability  on  the  sureties. 
The  defect  in  averment  was  clearly  pointed  out  by  demurrers.  The  plaintiff 
declined  to  amend,  and  insisted  on  the  sufficiency  of  the  petition  as  it  stood, 
wanting  in  certainty,  and  equivocal  as  it  was;  and  in  such  case  the  general 
rule  that  an  equivocal  expression  in  pleading  is  to  be  construed  against  the 
party  using  it  ought  to  be  applied.  Camp  v.  Gainer,  8  Tex.  372;  Fowler  v. 
Davenport,  21  Tex.  634. 
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It  may  be  that  the  plaintiff  intended  to  rely  upon  the  fact  that  the  funds 
were  in  the  hands  of  the  principal  on  January  1,  1885,  to  fix  the  liability  of 
the  sureties  on  a  bond  subsequently  executed,  and  so  withoat  reference  to  the 
time  at  which  the  misapplication  occurred.  If  so,  the  law,  as  we  understand 
it,  declares  tliat  fact  insufficient  to  affect  the  sureties.  If  it  expected  to  prove 
that  the  conversion  occurred  after  the  bond  was  executed,  it  should  have  al- 
leged that  fact. 

In  a  report  filed  by  the  treasurer  after  the  bond  was  executed,  in  accordanoe 
with  his  ofiicial  duty,  and  in  pursuance  of  the  laws  of  the  corporation,  he 
showed  that  the  money  was  in  his  hands  after  the  bond  was  executed;  and  it 
is  urged  that  the  court  erred  in  admitting  it.  Such  evidence  we  think  was 
admissible  even  as  against  the  sureties,  but  they  might  show  that  the  report 
was  not  true.  U.  S.  v.  Boyd,  5  How.  50;  Bank  of  Brighton  v.  Smith,  12 
Allen,  249;  Blair  v.  Inmranoe  Co.,  10  Mo.  567;  Casky  v.  HatfUand,  18  Ala- 
321;  Bissell  v.  Saxton,  66  N.  Y.  61;  Bodes  v.  Com.,  6  B.  Mon.  362;  Keoume 
v.  Love,  65  Tex.  158.  Such  statements  by  a  person  while  in  office,  in  the 
course  of  official  duty,  are  very  generally  held  admissible  as  res  gesta. 

A  check-book  used  by  the  treasurer  in  his  private  business,  containing 
stubs  showing  that  drafts  had  been  drawn  by  him  from  time  to  time,  was 
offered  for  the  purpose  of  proving  that  the  funds  which  his  report  showed  he 
had  in  hand  on  January  1, 1885,  had  been  converted  by  him  before  that  time, 
or  before  the  bond  was  executed,  and  upon  objection  it  was  excluded.  We  do 
not  see  any  ground  on  which  it  could  have  been  admitted. 

For  the  error  of  the  court  in  overruling  the  demurrers  the  judgment  will 
be  reversed,  and  the  cause  remanded,  and  it  therefore  becomes  unnecessary 
to  consider  the  other  assignments  of  error.    It  is  so  ordered. 


Sydeok  and  others  x>,  Duran  and  others. 
{Supreme  Ocntri  of  Texat,    January  25,  1887.) 

1.  GaAWT— Mbxicaw— TTnckbtaih  Bovvdart. 

On  account  of  the  difflcaity  of  establishing  the  line  called  for  in  Power  &  Hewlt- 
son's  colonial  contract,  to  **rnn  parallel  with  the  coast,"  titles  fairly  granted  by  the 
Mexican  or  colonial  authorities  cannot  now  be  disturbed  by  showing  that  the  land 
granted  may  be  two  or  three  miles  within  or  without  the  true  boundary. 

2.  BAMB—FORFKrrUKB  BY  NON-OOODPANCT. 

Although  title  to  land  obtained  by  a  settler  under  Mexican  law  was  not,  under 
articles  26  and  27  of  the  decree  of  March  24,  1825,  perfected  until  after  a  certain 
period  of  occupation  or  cultivation,  yet  the  title  would  not  lapse  of  itself  upon  fail- 
ure to  perform  such  condition,  but  oould  only  be  forfeited  at  the  instance  of  the 
govemnient,  through  its  proper  authorities. 

8.  Sams— ABANDONMXirr. 

A  settler  under  Mexican  law,  however,  lost  his  title  when  he  ceased  to  occupy, 
with  the  intention  of  relinquishing  his  claim. 

4.  Sahb— Faoib  Stated— AppLioATioir  roR  Sboofd  Graivt  SATiira  Right  to  First. 

A  settler,  S.,  under  Mexican  law,  in  1832,  after  receiving  a  grant  from  an  alcalde 
of  land  supposed  to  be  without  the  limits  of  a  concession  to  a  certain  colony,  dis- 
covered, as  he  thought,  that  it  was  within  such  limits,  whereupon  he  applied  to  the 
commissioner  of  the  colony  for  another  grant,  basing  his  application  on  the  nul- 
lity of  the  first  grant,  but  using  the  expression  '*  saving  m]^  right  to  claim  [recfanuu] 
that  which  was  given  to  me  by  mistake."  The  commissioner  thereupon  granted 
him  another  tract^  and  two  days  later  granted  the  first-named  tract  to  another  settler, 
B.,  who  in  his  application  described  the  land  as  that  relinquished  by  S.  Although 
B.^8  title  was  of  record,  S.  neither  set  up  any  claim  to  the  land  thus  granted  to  B.,  nor 
exercised  any  acts  of  ownership  over  it,  nor  paid  any  taxes  on  it  for  a  period  of  more 
than  80  years.  Hddj  that  the  lacts  showed  an  intention  on  the  part  of  8.  to  abandon 
the  title  to  the  tract ;  the  expression  in  the  application  for  the  second  tract  being 
susceptible  of  the  construction  that  he  wlshea  to  retain  the  first  grant  only  in  case 
he  did  not  get  another. 


Digiti 


ized  by  Google 


Tex.]  SYDECK   p.  DURAN. 

5.  EeTOPMCL—To  Claim  LAin>— Acra  Showing  Intehtion  to  Abandon. 

In  snch  case,  under  the  common  law,  althouich  title  to  real  estate  is  not  sultiect 
to  bediyested  by  abandonment  under  that  system,  the  heirs  of  S.  would  be  estopped 
to  claim  the  land  against  the  heirs  of  B. 
•6.  Statittk  of  Limitations— When  Begins  to  Run— Mexican  Gbant--Claim  of  Bene- 
ficiary TO  Independent  Title. 

In  case  of  a  grant  of  land  under  Mexican  law  to  a  colony  for  the  benefit  of  the 
citizens  of  a  certain  place,  the  statute  of  limitations  will  begin  to  run  immediately 
upon  a  claim  of  one  of  such  citizeos  to  the  tract,  based  upon  an  earlier  grant  to 
him. 

Appeal  from  Victoria  county. 

Trespass  to  try  title.    Defendants  had  judgment  below.  • 

George  P.  Fihlay,  for  plaintiffs  in  error.  Stayton  <&  Kleberg,  for  defend- 
ants in  error. 

Gaines,  J.  This  was  an  action  of  trespass  to  try  title  brought  by  appellants* 
as  heirs  of  Antonio  Sydeck»  against  Juan  Duran  and  M.  L.  I^bosky  to  recover 
a  league  of  land  in  Bef  ugio  county.  The  suit  was  originally  instituted  in  the 
county  in  which  the  land  is  situated,  bnt  was  subsequently  transferred  to  the 
district  court  of  Victoria  county.  Before  the  change  of  venue,  the  surviving 
widow  and  heirs  of  John  Welder  and  the  heirs  of  James  Power  appeared,  and 
made  themselves  parties  defendant,  alleged  that  the  original  defendants  were 
their  tenants,  and  pleaded  their  respective  titles.  Appellants  claimed  under 
a  grant  issued  to  their  ancestor,  Antonio  Sydeck,  on  the  fourth  day  of  August, 
1832,  by  the  alcalde  of  Goliad.  The  heirs  of  John  Welder  claimed  a  portion  of 
Tthe  land  sued  for  under  a  title  extended  to  one  Manuel  Blanco  on  the  twenty- 
ninth  day  of  October,  1834,  issued  by  the  commissioner  of  Power  &  Hewitson's 
colony;  and  the  other  appellees,  the  heirs  of  James  Power,  set  up  title  to  the 
-other  portion  of  the  premises  in  controversy  under  a  grant  of  two  and  a  half 
leagues  of  land,  conceded  to  Power  &  Hewitson,  on  the  twelfth  of  October, 
18M,  as  a  part  of  the  premium  lands  to  which  they  became  entitled  under 
•their  contract. 

The  cause  was  submitted  to  the  Judge  in  the  court  below  without  a  jury,  and 
^he  findings  of  his  conclusions  of  fact  and  law  appear  in  the  record.  There 
is  but  little  controversy  about  the  facts.  We  state  such  of  them  as  we  think 
-necessary  to  be  considered  in  the  decision  of  this  case.  The  land  in  contro- 
versy lies  between  the  Guadalupe  and  the  Nueces  rivers,  and  is  within  the  limits 
•of  the  augmentation  to  Power  &  Hewitson's  colony  if  it  be  within  10  leagues 
from  the  sea.  On  the  twentieth  day  of  April,  1831,  Antonio  Sydeck  made  ap- 
plication, on  behalf  of  himself  and  a  sister*  as  heirs  of  their  deceased  father, 
lor  the  land.  His  application  was  favorably  reported  by  the  ayuntamientOf 
with  a  statement  that  the  grant  applied  for  lay  without  the  littoral  leagues. 
The  oixler  granting  the  application,  dated  July  27, 1831,  directed  that  the  com- 
missioner of  the  colony  to  which  the  land  belonged,  or,  in  case  it  belonged  to 
mo  colony,  the  first  or  only  alcalde  of  the  municipality,  should  put  the  appli- 
-oant  in  possession,  and  extend  the  final  title,  which  was  accordingly  done  on 
the  fourth  of  August,  1832,  by  the  alcalde  of  Goliad.  On  the  twenty-seventh 
4ay  of  October,  1^,  Sydeck  made  application  to  the  commissioner  of  Power  & 
Hewitson's  colony,  stating  that  he  was  convinced  that  his  previous  grant  was 
within  the  littoral  leagues,  and  that  the  "judge"  (meaning  the  alcalde)  had  no 
authority  to  make  it,  and  prayed  that  the  commissioner  would  issue  to  him 
''a  formal  title  to  land  upon  the  same  run"  "according  to  the  surveys  recently 
made,"  etc.  His  application  was  favorably  indorsed  by  one  of  the  contract- 
ors, and  a  final  title  extended,  idl  on  the  same  day,  to  a  league  lying  on  the 
other  side  of  the  river  from  his  original  grant.  On  the  twenty-ninth  day  of 
October,  1834,  Manuel  Blanco  (who  also  seems  to  have  been  called  Jose  Man- 
uel Blanco)  made  application  to  the  commissioner  of  Power  &  Hewitson's 
colony  for  the  league  in  controversy^  describing  it  as  "the  land  which  was 
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owned  by  Antonio  Sydeck,  and  has  been  relinquished  by  him,'*  and  on  the 
same  day  final  title  was  issued  to  him  for^the  land  applied  for. 

The  court  below  finds,  as  a  matter  of  fact,  that  the  la^d  now  sued  for  lies 
within  the  littoral  leagues.  The  correctness  of  this  finding  is  questioned  by 
appellees  on  the  ground  that  the  evidence  does  not  support  it,  but  we  need 
not  decide  the  point.  If  not  within  the  colony  of  Power  &  Hewitson,  (which 
embraced  the  littoral  league,)  it  was  certainly  very  near  its  boundary.  This  is 
shown  by  the  fact  that  it  adjoins,  if  it  be  not  in  conflict  with,  a  portion  of  the 
premium  lands  granted  to  those  contractors.  It  is  now  settled  law  that,  on 
account  of  the  difficulty  of  establishing  the  line  called  for  in  Power  &  Hewit- 
son's  contract,  to  ''run  parallel  with  the  coast,"  titles  which  have  been  fairly 
granted  by  the  authorities  cannot  be  disturbed  by  showing,  after  this  long 
lapse  of  time,  that  they  may  be  "two  or  three  miles"  within  or  without  the 
true  boundary.  Hamilton  v.  Menifee f  11  Tex.  718;  Zedyard  v.  Broton,  27 
Tex.  893.  It  follows,  we  think,  that  the  title  extended  by  the  alcalde  of 
Qoliad  to  Sydeck  was  good,  although  it  should  now  be  found  to  be  within  the 
littoral  leagues,  and  very  near  the  boundary  of  the  colony;  and  that  for  the 
same  reason  that  extended  to  Blanco  was  good,  if  the  land  be  without  and  ad- 
jacent to  that  boundary,  provided  the  league  was  vacant  at  the  date  of  the 
latter  grant. 

The  question,  therefore,  is  as  to  the  effect  of  Sydeck's  declarations,  con- 
tained in  his  application  to  the  commissioner  of  the  colony,  and  the  title  ex- 
tended to  him  for  another  league  of  land  in  compliance  with  that  application- 
It  is  contended,  on  behalf  of  appellants,  that  by  tiie  grant  to  Sydeck,  dated 
August  4,  1882,  he  acquired  the  l^al  title  to  the  land,  and  that  it  could  only 
be  divested  by  a  conveyance,  or  by  a  forfeiture  at  the  instance  of  the  govern- 
ment through  its  proper  authorities.  The  first  of  these  propositions  must  be 
conceded.  It  is  established  by  numerous  decisions  of  this  court.  Swift  v. 
Herrera,  9  Tex.  268;  Jones  v.  Montes,  15  Tex.  851;  Hancock  y.McKinney,  7 
Tex.  884;  White  v.  Holliday,  11  Tex.  606;  Hamilton  v.  Menifee,  Id.  724.  It 
is  also  held  that  a  settler  who  has  received  the  final  title  does  not  forfeit  bis 
right,  or  that  of  those  who  have  purchased  from  him,  by  merely  ceasing  to 
occupy  the  land.  As  to  the  latter,  they  took  the  land  charged  with  the  per- 
formance of  the  conditions  attached  to  grants  by  the  colonization  laws. 

The  restriction  upon  alienation,  which  was  removed  by  the  thirty-sixth 
article  of  the  decree  of  March  26, 1834,  was  contained  in  articles  26  and  27 
of  the  decree  of  March  24,  1825,  and  is  as  follows:  ''(26)  It  shall  be  under- 
stood that  the  new  settlers  who  shall  not,  within  six  years  from  the  date  of 
their  possession,  have  cultivated  or  occupied,  agreeably  to  their  class,  the 
lands  that  shall  be  granted  them,  have  renounced  the  same,  and  the  respective 
political  authority  shall  immediately  proceed  to  take  back  from  them  the  lands 
and  title.  (27^  The  contractors  and  military  in  their  turn,  and  those  who- 
have  acquired  land  by  purchase,  can  alienate  the  same  at  any  time,  provided 
the  successor  obligates  himself  to  cultivate  the  same  within  the  same  time  as 
was  obligatory  on  part  of  the  original  proprietor,  likewise  reckoning  the* 
time  from  the  date  of  the  primitive  titles.  The  other  settlers  shall  be  au*^ 
thorized  to  alienate  their  land  when  they  shall  have  completed  the  cultivatioa 
thereof,  and  not  before."  The  construction  placed  upon  these  provisions, 
seems  to  be  that  the  land  must  have  been  cultivated  for  the  full  term  of  six 
years  before  thetitle  was  released  of  its  conditions.     Clay  v.  Cook^  16  Tex.  72* 

It  follows  from  what  we  have  said  that,  in  our  opinion,  while  the  settler  to 
whom  the  final  grant  had  issued  had  a  title,  not  subject  to  lapse  of  itself  by 
his  failure  to  perform  the  conditions  annexed  to  it,  upon  such  failure  it  was 
liable  to  be  defeated  by  the  action  of  the  "political  authority."  It  would 
seem,  therefore,  the  question  of  the  relinquishment  of  his  title  to  land  by  a 
settler  under  the  colonization  laws  as  they  existed  at  the  date  of  the  transac- 
tion now  under  consideration  is  very  different  from  that  of  an  abandonment 
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of  title  by  one  holding  under  a  patent  froih  the  state.  This  latter  question 
was  discussed  in  IHkea  t.  IfiUer,  24  Tex.  417,  but  was  not  decided.  Yet  the 
opinion  in  that  case  shows  that  the  court  were  strongly  inclined  to  hold  that» 
although  there  was  no  officer  in  the  state  empowered  to  accept  a  deed  of  re- 
linquishment, yet  when  such  a  deed  was  executed  by  a  land-owner,  and  de- 
posited in  the  general  land-office,  it  would  be  deemed  a  divestiture  of  title  of 
the  land  so  relinquished,  so  far  as  he  was  concerned.  The  court  then  was 
treating  of  a  title  absolutely  perfect  in  the  grantee,  and  applying  to  it  the 
principles  of  a  system  of  Jurisprudence  which  requires  that  conveyances  of 
land  shall  be  in  writing.  The  doctrine  that  title  may  be  divested  by  abandon- 
ment has  been  recognized  by  the  courts  of  other  states.  It  is,  however, 
doubtful  whether  the  point  has  ever  been  directly  involved  in  any  authori- 
tative decision.    3  Washb.  Beal  Prop.  (4th  Ed.)  c.  2,  §  5,  p.  61  et  seq. 

But  Sydeck's  application  for  the  second  grant,  in  which  he  declared  void 
his  title  under  the  first,  took  place  in  1884,  and  the  effect  of  his  act  must  be 
determined  by  the  laws  then  in  force;  and  we  think  there  can  be  no  question 
that,  under  the  Jurisprudence  <rf  Spain  and  Mexico,  the  owner  of  land  lost  his 
title  when  he  ceased  to  occupy  it,  with  the  intention  of  reUnquishlng  his 
daim  upon  it.  We  extract  the  following  from  the  Partidas:  "If  a  man  be 
dissatisfied  with  his  immoveable  estate,  and  abandons  it,  immediately  he  de* 
parts  from  it  corporately,  with  the  intention  that  it  shall  no  longer  be  his,  it 
will  become  the  property  of  him  who  first  enters  thereon."  Partidas  8,  tit. 
4.  law  50.  See  Hall's  Mexican  Law,  p.  458,  §  1489.  See,  also,  Escreche*s 
Dictionary,  **Abandono  de  Coras."  The  question  of  abandonment  under  the 
laws  of  Spain  has  come  up  in  several  cases  in  the  supreme  court  of  Missouri, 
where  that  system  of  Jurisprudence  prevailed  until  the  adoption  of  the  com- 
mon law  in  1816.  In  Landea  v.  Perkins^  12  Mo.  256,  the  provision  of  the 
Partidas  from  which  we  have  quoted  is  construed,  and  it  is  held,  in  efi!ect» 
that  the  relinquishment  of  possession,  with  the  intention  of  abandonment, 
divested  the  title  of  the  owner.  See,  also,  Clark  v.  Hammerle^  36  Mo.  689, 
and  cases  cited  in  that  opinion. 

The  judge  who  tried  this  case  in  the  court  below  found,  in  effect,  that  An- 
tonio Sydeck  abandoned  his  title  to  the  land  in  controversy  when  he  made  ap- 
plication for  the  second  grant,  and  that  since  that  time  neither  he  nor  his 
heirs  had  ever  set  up  claim  to  it  until  this  suit  was  instituted,  in  1878.  The 
finding  that  Sydeck  abandoned  his  clium  is  assigned  as  error.  But  for  one 
clause  in  Sydeck 's  application  for  the  second  league  there  would  be  no  diffi- 
culty in  deciding  the  question.  In  that  application,  after  asserting  that  his 
former  grant  was  issued  without  authority,  and  praying  for  another,  he  says, 
(according  to  the  translation  in  the  record,)  "saving  my  right  to  daim  that 
which  was  given  to  me  by  mistake."  This  admits  of  several  constructions: 
(1)  That  he  reserved  the  right  to  claim  both  grants  in  the  event  a  second  were 
conceded;  (2)  that  he  intended  to  maintain  his  claim  to  the  original  grant 
provided  his  application  was  rejected;  (3)  that  he  claimed  the  privilege  of 
electing  to  take  as  his  new  grant  the  land  granted  to  him  by  mistake,  or  one 
of  **the  surveys  recently  made"  "upon  the  same  river,"  as  requested  in  the 
former  part  of  his  petition.  Of  these  constructions  the  learned  judge  in  the 
court  below  adopted  the  last.  The  word  "reclamas^"  in  the  original,  which 
is  translated  "to  claim,"  means  also  "to  reclaim,"  and  may  indicate  that  the 
second  supposed  construction  is  the  proper  one.  But  it  matters  not  whether 
the  second  or  third  be  the  true  one,  the  result  is  the  same.  Either  clearly 
manifests  the  intention  of  Sydeck,  in  the  event  he  secured  another  conces- 
sion, to  abandon  his  former  grant.  That  he  did  not  mean  to  claim  both  we- 
think  apparent  from  the  end  he  was  attempting  to  attain.  He  was  not  en- 
titled to  two  grants,  and  his  application  is  based  upon  the  assertion  of  no 
such  right.  On  the  contraiy,  he  set  up  the  nullity  of  the  former  grant  as 
the  reason  which  entitles  him  to  another  concession.    It  is  to  be  presumed 
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that  if  it  was  his  purpose  to  claim  both  in  the  eyent  his  application  was 
-granted,  that  he  would  not  in  such  emphatic  terms  have  allege!  facts  which 
showed  the  nullity  of  his  first  title.  That  such  was  not  the  construction 
placed  upon  the  transaction  at  the  time  is  shown  by  the  fact  that,  two  days 
after  he  obtained  the  concession  applied  for.  Blanco  made  application  for  the 
land,  describing  it  as  that  relinquished  by  Sydeck,  and  that  on  the  same  day 
the  same  commissioner  who  issued  the  second  grant  to  Sydeck  extended  to 
him  a  formal  title  to  the  league;  and,  further,  although  Blanco's  title  was  of 
record,  no  claim  was  ever  set  up  to  the  land,  acts  of  ownership  exercised  over 
it,  or  taxes  paid  upon  it,  on  part  of  Sydeck  or  his  heirs,  for  a  period  of  more 
than  30  years. 

It  has  been  repeatedly  held  that  the  presumption  which  is  ordinarily  in- 
dulged in  favor  of  the  validity  of  official  acts  applies  with  additional  force  to 
the  acts  of  the  officers  whose  duty  it  was  to  extend  titles  under  the  colonizar 
tion  laws  of  the  former  government;  and,  in  cases  in  which  the  construction 
-of  the  laws  then  existing  appeared  doubtful,  that  put  upon  them  by  the  con- 
temporaneous authority  has  always  been  adopted  by  this  court.  We  think 
the  commissioner  must  have  considered  that  Sydeck  had  abandoned  his  claim 
to  the  land  in  controversy  when  he  extended  the  Blanco  title,  and  that  he  was 
warranted  in  that  conclusion.  For  these  reasons  we  are  of  the  opinion  that 
Sydeck  abandoned  the  land,  intending  to  relinquish  his  claim  to  it,  and  that, 
under  the  law  then  in  force,  he  lost  whatever  title  he  then  had,  and  that, 
therefore,  his  heirs  cannot  recover  it. 

It  is  to  be  remarked  that  there  are  numerous  decisions  of  the  court  holding 
that  the  settler  or  his  purchaser  did  not  forfeit  his  land  by  the  mere  fact  of 
.an  abandonment  of  possession;  but  we  think  none  can  be  found  that  under 
the  laws  of  Mexico  a  title  to  land  was  not  divested  by  ceasing  to  occupy  it, 
with  the  intention  of  relinquishment.  This  is  conclusive  of  the  case.  But 
it  may  be  remarked  that  if  the  rules  of  the  common  law  were  to  be  applied  to 
tthe  transaction,  that  Sydeck's  conduct  was  such  as  to  estop  his  heirs  from  set- 
ting up  claim  to  the  land  against  those  claiming  under  Blanco.  Mayer  v. 
Ramsey,  46  Tex.  371;  Harrison  v.  Boring,  44  Tex.  269;  Lamar  Co.  v.  Clemr 
ents,  49  Tex.  847.  The  court  below  found,  however,  that  only  a  part  of  the 
land  was  covered  by  the  Blanco  grant;  but  that  as  to  that  portion  claimed  by 
the  defendants,  the  heirs  of  Power,  their  title  was  perfect  by  limitation  of  10 
years.  It  is  contended,  however,  that,  according  to  the  terms  of  Power  A 
Hewitson's  last  contract,  they  were  bound  to  issue  title  to  Sydeck  to  the  land 
in  controversy,  he  being,  as  is  argued,  one  of  the  citizens  of  Goliad  provided 
for  in  that  contract,  (see  Hamilton  v.  Menifee,  supra;)  and  that,  when  they 
took  a  concession  of  the  land,  they  held  it  in  trust  for  him,  and  that  hence 
the  statute  would  not  run  in  their  favor.  It  is  clear,  however,  that  the  ac- 
ceptance of  the  grant  by  Power  A  Hewitson  was  a  repudiation  of  any  right 
•on  part  of  Sydedk,  and  that  the  statute  was  put  in  operation  as  soon  as  the 
land  was  actually  occupied  by  them,  or  those  claiming  under  them. 

We  find  no  error  in  the  judgment,  and  it  is  affirmed. 

STATTONt  J.»  did  not  sit  in  this  cause. 


Mnxs  and  others  e.  Swsarinobk  and  others. 
(Supreme  Omni  cf  Texa$,    Januarv  2S,  1887.) 

1.  TsDRB— Tbvbtbb— LiABiLrrr  vor  Losb  of  Fnnrs.— Dbpobit  ui  Owir  Bavx. 

If  a  trustee  deposits  the  trust  funds  in  a  private  bank  in  which  he  is  a  partner, 
where  the  fiinds  will  draw  interest,  upon  the  request  of  one  benefioiaiy  and  by  the 
consent  of  the  other,  he  will  not  be  liable  for  their  loss  merely  because  the  bank 
afterwards  fails,  the  investment  being  a  safe  one  when  made,  and  there  being  no 
evidence  that  he,  at  any  time,  knew  the  money  was  unsafe. 
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5.  Sams—Bblation  or  Bank  to  Tbust  Vussb. 

If  trust  money  is,  for  the  purpose  of  investment  loaned  to  or  deposited  in  a  bank, 
to  the  credit  of  the  trustee  as  such,  it  is  held,  as  all  other  money  of  the  bank,  upon 
the  relation  of  debtor  and  creditor,  is  not  chained  with  a  trust  in  the  bank's  hands, 
and,  upon  the  failure  of  the  bank,  no  preferred  daim  on  account  of  it  arises  in. 
favor  of  the  cettuis  qu«  tnat. 
8.  AsBieNKKErr  fob  Bbnxpit  op  Gbsditob8—Di8chabos— Claim  aoaiitst  Tbubtsk. 

A  claim  c^inst  a  trustee  for  mismanagement,  resulting  in  loss  of  the  trust  funds^ 
stands  no  dinerentlv  from  any  other  debt  as  regards  its  aischarge  by  an  assignment 
containing  a  provialon  for  the  discharge  of  accepting  creditors'  claims. 
4.  Pleading— Ck)N8TRniNo  against  Plbadbbt— AaBiONMSNT. 

Under  the  rule  requiring  a  pleadine  to  be  construed  most  strongly  against  the 
pleader,  an  assignment  referred  to  will  be  regarded  as  one  exacting  releases  from 
the  crediton  in  case  it  is  material  to  know  whether  the  assignment  is  one  of  that 
character  or  not. 

6.  Ax}TioN— Pabtibs— Intebvsntiok— Suit  Claimino  Pbiobitt— Gbnbbal  Cbeditobs. 

In  a  suit  against  assignees  under  a  general  assignment  seeking  to  establish  a  claim 
to  priority  of  payment  from  the  assigned  funds  on  the  groimd  of  a  trust,  held^  that 
general  creditors  were  entitled  to  intervene. 

Appeal  from  Washington  county. 

Suit  brought  bj  Bonald  Mills  and  others,  eestuia  que  trust  and  a  trustee, 
against  the  assignees  of  Bassett  &  Bassett,  and  against  B.  H.  Bassett  indi- 
vidually, to  recover  a  trust  fund  of  85,415.52.  B.  H.  Bassett  had  received 
that  amount  of  money  as  trustee  for  plaintiffs  Bonald  Mills  and  his  daugh- 
ter, Greorgiana  Mills,  and  had  deposited  it  in  the  bank  of  Bassett  &  Bassett, 
in  which  he  was  a  partner,  to  the  credit  of  B.  H.  Bassett,  trustee.  Subse- 
quently the  other  member  of  the  Hrm  of  Bassett  &  Bassett  died  insolvent,, 
whereupon  B.  H.  Bassett,  as  surviving  partner  and  for  himself  individually,, 
made  an  assignment.  Other  creditors  of  Bassett  &  Bassett  intervened  in  the 
suit. 

C.  jK.  Breedlove^  for  appeUants.  Garrstt,  JSearcp  df  Bryan,  J.  T.  Swear- 
ingen,  and  John  Saylea,  for  appellees. 

WniLDE,  G.  J.  We  think  the  demurrer  of  B.  H,  Bassett  was  properly  sus- 
tained. The  petition  shows  that  he  deposited  the  trust  funds  with  the  bank- 
ing-house of  Bassett  &  Bassett,  of  which  he  was  a  member.  It  is  not  alleged 
with  any  certainty  what  was  the  nature  of  the  deposit.  It  is  merely  said  that 
it  was  to  the  credit  of  B.  H.  Bassett,  trustee  of  Boland  Mills  bM  his  daugh- 
ter, who  were  the  beneficiaries  of  the  trust,  and  that  the  interest  on  it  was 
paid,  for  the  whole  time  it  was  there,  to  the  said  Ronald  MUls.  As  the  trustee 
did  not  make  the  deposit  for  his  own  personal  benefit,  we  cannot  infer  that 
it  was  a  misappropriation  of  the  funds.  The  whole  theory  of  the  plaintiffs' 
case  is  that  Bassett  &  Bassett  obtained  the  money  from  B.  H.  Bassett,  and 
used  it  in  their  business,  knowing  that  it  was  trust  funds.  The  allegati9n» 
as  to  the  deposit,  taken  iu  connection  with  that  as  to  the  payment  of  interest, 
make  it  a  case  of  loan  by  B.  H.  Bassett  to  the  bank,  the  money  being  passed 
to  his  credit  as  trustee,  as  evidence  that  the  bank  was  indebted  that  amount 
to  the  trust  fund.  It  is  not  pretended  that  he  drew  out  any  of  the  money  for 
any  purpose.  The  duty  of  the  trustee  was  to  loan  the  money  so  as  to  make  it 
yield  interest  to  the  beneficiaries.  This  was  accomplished  by  means  of  the 
deposit.  That  this  was  a  safe  investment  when  originally  made  is  not  dis- 
puted; and  at  what  time  before  the  assignment  was  made  it  ceased  to  be  so  is^ 
not  shown.  There  is  nothing  to  show  that  B.  H.  Bassett,  by  reasonable  dili- 
gence could  have  prevented  this  loan  from  sharing  the  fate  of  the  bank's  other 
debts.  We  cannot  resort  to  uncertain  and  indirect  inferences,  and  presume 
the  fact,  when,  if  it  had  been  the  case,  the  pleader  might  easily  have  alleged 
it.  But,  if  B.  H.  Bassett  mismanaged  the  trust  in  any  way,  the  result  is  no 
more  than  to  create  a  debt  against  him  in  favor  of  his  beneficiaries.  There 
is  nothing  in  the  statute  to  show  that  such  a  debt  cannot  be  brought  into  an 
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assignment  as  well  as  any  other;  and  that,  if  the  assignment  proYides  £or  a 
release  by  accepting  creditors,  such  a  debt  is  not  as  well  released  by  accept- 
ance as  any  other.  That  it  may  be  entitled  to  preference  out  of  the  assigned 
funds  is  another  matter,  and  not  a  question  which  we  have  to  decide  in  pass- 
ing upon  Bassett's  demurrer.  No  matter  what  maybe  the  rights  of  the  hold- 
ers of  the  claim  as  against  the  assigned  property,  it  is  very  certain  that  they 
cannot  go  into  the  assignment  agreeing  to  i-elease  Bassett  &  Bassett,  and  each 
member  of  that  firm,  and  at  the  same  time  proceed  against  one  of  the  mem- 
bers to  recover  the  debt  in  full.  The  owners  of  the  claim  must  litigate  with 
the  assignees  and  opposing  creditors  as  to  the  amount  they  shall  receive  upon 
their  claim.  They  cannot  make  one  of  the  assignees  a  party  to  the  suit,  as 
judgment  cannot  be  rendered  against  him  to  be  paid  out  of  the  assigned 
property. 

We  have,  in  deciding  the  demurrer,  treated  the  assignment  as  one  exacting 
releases  from  accepting  creditors.  This  is  npt  alleg^  in  the  petition;  but, 
in  construing  its  allegations  most  strongly  against  the  plaintiffs,  we  must 
treat  the  assignment  as  being  of  that  character.  To  hold  it  such  is  most  un- 
favorable to  their  case;  and,  as  they  have  failed  to  aver  a  fact  which  if  true 
is  important  to  a  recovery  on  their  part,  we  must  presume  that  it  was  not 
true.  By  no  reasonable  intendment  can  the  allegations  be  made  to  amount  to 
a  charge  that  the  assignment  did  not  provide  for  a  discharge  of  the  assignees 
from  all  further  liability  to  accepting  creditors.  Sanborn  v.  Norton,  59 
Tex.  308. 

This  brings  us  to  consider  the  right  of  the  plaintiffs,  under  the  facts,  to  re- 
cover from  the  assignees.  The  assignment  was  found  to  be  for  the  benefit  of 
•creditors  consenting  to  release  the  assignors.  It  was  shown  that  the  money 
was  loaned  to  Bassett  &  Bassett,  and  that  they  paid  the  interest  regularly  to 
Bonald  Mills,  and  that  his  daughter  indorsed  this  action  by  claiming  no  in- 
lierest  upon  the  debt  when  it  was  proved  up  before  the  assignees.  The  loan 
to  the  firm  was  made  at  the  instance  of  Mills,  and  was  sent  from  Virginia, 
where  it  had  previously  been  on  interest,  directly  to  Bassett  &  Bassett,  to  be 
lent  them.  There  was  certainly  no  breach  of  trust  on  the  part  of  B.  H.  Bas- 
sett, in  carrying  out  the  provisions  of  the  trust  in  accordance  with  the  ex- 
pressed wish  of  one  beneficiary,  and  with  the  consent  of  the  other.  The 
money  remained  with  the  bank,  without  objection  on  the  part  of  the  eestuia 
^jue  trustenlh  That  B.  H.  Bassett  knew  that  the  money  was  unsafe  in  the 
:hands  of  the  bank  at  any  time,  and  that,  if  he  had  known  this  fact,  he  could 
have  withdrawn  the  money,  is  not  shown.  There  is  therefore  a  total  failure 
to  show  any  indebtedness  from  B.  H.  Bassett  to  the  appellants  on  account  of 
the  trust  fund.  The  bank  was  indebted  by  reason  of  their  having  borrowed 
the  money,  but  their  relation  to  it  was  the  same  as  towards  any  money  that 
they  had  borrowed  for  banking  purposes.  We  know  of  no  law  that  makes 
the  borrower  of  trust  funds,  loaned  in  pursuance  of  the  express  requirements 
of  the  trust,  himself  a  trustee  for  its  beneficial  owners.  That  would  be  a 
startling  doctrine,  and  would  prevent  loans  being  made  by  trustees,  and  invest- 
ments of  this  character  for  the  benefit  of  oestuU  que  trust,  though  these  were 
the  very  objects  for  which  the  trust  was  created. 

This  is  not  a  case  where  money  or  property  has  reached  the  hands  of  third 
parties  charged  with  a  trust.  When  borrowed  by  the  bank,  it  was  divested 
of  its  trust  character,  and  became  the  property  of  the  bank«  and  subject  to 
its  disposal  in  the  same  manner  as  money  deposited  with  it  on  open  account, 
or  acquired  in  any  other  manner  during  the  course  of  its  business.  The  bank 
became  its  absolute  owner,  and  owed  a  debt  of  corresponding  amount  to  B. 
H.  Bassett  for  the  benefit  of  Mills  and  his  daughter.  The  trusteeship  of 
B.  H.  Bassett  was  not  transferred  to  Bassett  &  Bassett.  They  owed  the  debt, 
and  B.  H.  Bassett  was  trustee  for  its  collection.  Much  less  was  a  trust  fast* 
ened  upon  other  money  property  of  the  bank,  which  had  no  connection  what- 
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ever  with  the  borrowed  funds.  Hence  the  money  and  property  acquired  by 
Bassett  &  Bassett  in  the  course  of  business  of  12  years,  which  they  conveyed 
ix>  their  assignees,  passed  to  the  latter  charged  with  no  trust  whatever  in  favor 
*of  the  appellants  in  this  case.  Even  admitting  that  the  trust  debts  must  be 
paid  in  full  by  a  statutory  assignee  before  the  general  creditors  can  receive 
their  pro  rata,  the  appellants  were  not  entitled  to  the  relief  they  sought,  be- 
•cause  they  established  no  trust  against  the  assigned  estate,  and  the  court  did 
not  err  in  giving  judgment  against  them,  nor  was  there  error  in  allowing  the 
intervening  appellees  to  come  into  the  case.  To  allow  the  claim  of  the  appel* 
lants  as  demanded  by  them  was  to  diminish,  and  perhaps  totaUy  destroy,  all 
their  rights  in  the  assigned  property.  They  were  therefore  deeply  interested  in 
the  judgment  to  be  rendered.  The  assignee  could  fight  their  battles  for  them , 
but  these  creditors  were  not  bound  to  leave  their  interest  in  the  hands  of  the 
assignees.  Having  the  right,  under  the  statute,  to  see  that  np  other  creditor 
obtained  more  than  his  share,  to  their  injury,  we  see  no  reason  why  they 
should  not  appear  In  a  suit  where  this  was  the  very  question  at  issue,  and 
make  common  cause  with  the  assignees  against  creditors  seeking  to  encroach 
upon  their  rights  to  a  share  of  the  assets.  Lavenberg  v.  l^aUonal  Bankt  2 
-8.  W.  Bep.  874,  (decided  at  present  term.) 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 


Hill  «.  Nbuman. 

{Supreme  Oo^irt  of  Texas.    January  25,  1887.) 

1.  Ejsctmxht— Appeal— NoN-JoiNDEB  or  Co-Owner— Waivbd. 

Where,  in  an  action  to  recover  an  undivided  half  interest  in  personal  property 
and  damages,  in  which  the  petition  does  not  allege  who  is  the  owner  of  the  other 
interest,  no  plea  in  abatement  or  exception  raising  the  question  of  proper  parties  is 
filed,  and  judgment  is  rendered  for  plaintiff,  the  defendant  cannot,  on  appeal,  ob- 
tain a  reversal  of  the  judgment  for  the  non-joinder  of  the  co-owner. 

^  BSTOPPEL— OWNEESHIP  OF  PbOPBBTT— EZECTTTION  SaLE. 

In  an  action  to  recover  personal  property  by  a  plaintiff  claiming  under  an  execu- 
tion sale  on  a  judgment  against  the  aefendant,  the  defendant  is  not  estopped  by 
the  fact  of  the  execution  against  him  from  denying  that  he  owned  the  property, 
and  asserting  that  it  belonged  to  a  third  person ;  and  this  though  he  had  declarea 
previous  to  the  execution  sale  that  the  property  belonged  to  him. 

Appeal  from  Washington  county. 

Action  to  recover  personalty.  Judgment  for  plaintiff,  Neuman.  Defend- 
ant appeals. 

Bassett,  Muse  <ft  Muse,  for  appellant.  Garrett,  Searcy  c&  Bryan,  for  ap- 
pellee. 

Stayton,  J.  This  action  was  brought  by  the  appellee  to  recover  an  un- 
divided half  interest  in  a  house,  mill,  gin,  and  other  machinery  situated  on  a 
lot  belonging  to  a  third  person,  and  to  recover  damages  for  its  use.  It  is  ad- 
mitted that  the  property  was  placed  on  the  lot  under  such  circumstances  as 
to  make  it  personal  property.  The  petition  did  not  allege  who  was  the  owner 
of  the  other  interest.  No  plea  in  abatement,  or  exception  raising  the  ques- 
tion of  want  of  proper  parties,  was  filed,  but  it  is  now  urged  that  the  judg- 
ment rendered  should  be  reversed  for  the  non-joinder  of  the  co-owner.  If 
Buch  objection  had  been  urged  at  the  proper  time,  and  in  the  proper  manner, 
it  should  have  been  sustained;  but  it  cannot  be  raised  in  this  court  for  the 
Arst  time,  nor  can  such  a  question  be  considered  under  a  general  demurrer. 
May  V.  Slade,  24  Tex.  209.  The  petition  stated  a  good  cause  of  action  in 
favor  of  the  plaintiff  against  the  defendant,  and,  if  the  latter  was  content  to 
waive  the  non-joinder  of  some  other  person  who  ought  to  have  been  joined, 
the  judgment  cannot  now  be  reversed.  The  cause  was  tried  without  a  jury, 
4Uid  the  judge,  at  request,  filed  conclusions  of  fact  and  law,  to  which  excep- 
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tion  was  taken.  The  defendant  also  moved  the  court  to  correct  the  conclu- 
sions of  fact,  suggesting  in  the  motion  what  the  conclusions  should  be,  and 
this  motion  was  overruled.    This  is  assigned  as  error. 

If  the  conclusions  of  fact  were  not  supported  by  the  evidence,  this  matter 
could  be  corrected  here,  on  a  proper  assignment  of  errors,  if  a  full  statement 
of  facts  be  brought  up,  or  the  comt  below  would  doubtless  re-examine  its^ 
finding  on  motion  for  new  trial  based  on  the  insufficiency  of  the  evidence  to* 
Bupport.the  findings.  Erroneous  findings  may  be  corrected  in  either  of  these 
methods.  It  is  the  duty  of  a  judge  trying  a  cause  to  make  findings  upon  any 
material  issue  in  a  case  when  requested  to  do  so,  as  the  findings  become  the 
basis  of  the  judgment;  and  a  failure  to  do  so  would  be  ground  for  reversal, 
unless  it  clearly  appear  that  the  evidence  would  have  required,  on  the  issue- 
not  passed  upon,  a  finding  adverse  to  the  party  complaining  that  no  finding 
was  made.  Afi  this  case  is  presented,  and  in  view  of  other  matters  presented 
by  the  record,  we  deem  it  unnecessary  to  inquire  whether  the  court  should 
have  made  findings  other  than  those  made. 

The  appellee  purchased  the  property  In  controversy  under  an  exeoutioa 
against  the  appellant.  The  execution,  which  appears  to  have  been  an  originalr 
issued  on  August  8, 1884,  on  a  judgment  rendered  in  favor  of  Shepard  & 
Garrett  on  Pebruary  25, 1878;  and  it  is  urged  that  such  a  purchase,  made  at 
a  sale  under  an  execution,  would  not  pass  title.  It  has  been  veiy  generally 
held  that  a  sale  made  under  an  execution  issued  on  a  dormant  judgment  is  only 
voidable,  and  that,  as  to  a  stranger  who  purchases,  it  cannot  be  attacked  in  a 
collateral  proceedi  ng.  Boggess  v .  Howard,  40  Tex.  158 .  The  appellee  showed 
no  other  title  than  that  he  may  have  acquired  under  the  sale  before  referred 
to,  and  on  the  trial  the  coart  excluded  evidence  offered  by  the  defendant  to 
prove  tliat  he  had  no  interest  in  the  property  at  any  time,  and  to  show  that 
the  property  belonged  to  a  third  person.  The  objections  made  to  this  evidence 
were  that  it  was  irrelevant,  and  "that  the  defendant  was  estopped  to  set  up 
title  in  a  third  person  by  reason  of  the  sale  of  the  property  under  an  execution 
against  himself.  The  plaintiff's  right  to  recover  depended  upon  his  title. 
He  alleged  that  he  was  owner,  and  the  pleadings  of  the  defendant  put  that 
matter  in  issue.  Upon  proof  that  the  plaintiff  bought  the  property  under  an 
execution  gainst  the  defendant  while  he  was  in  possession,  nothing  further 
appearing,  the  plaintiff  would  have  been  entitled  to  a  judgment;  but  the  fact 
of  such  purchase  did  not  preclude  the  defendant's  proving  that  the  property 
belonged  to  a  third  person,  and  thereby  showing  tlasA  the  plaintiff's  averment 
of  title  in  himself  was  untrue.  The  evidence  should  have  been  admitted;  for 
there  is  no  fact  shown  which  would  estop  the  defendant  from  proving  that  the 
property  belonged  to  a  third  person.  From  the  fifth  conclusion  of  the  court 
it  is  evident  that  the  judge  excluded  the  evidence  on  the  sole  ground  of  estop- 
pel, as  it  is  from  the  bill  of  exceptions.  It  is  claimed  in  the  brief  of  counsel 
that  the  defendant  declared,  before  the  execution  sale,  that  he  owned  the 
property,  and  that  he  therefore  ought  not  now  to  be  heard  to  deny  that  fact. 
It  is  not  made  to  appear  that  the  appellee  was  infiuenced  to  purchase  by  any 
such  declaration;  but,  if  it  did  so  appear,  we  do  not  see  that  this  would  estop 
the  defendant  in  this  action  from  asserting  the  title  of  a  third  person  for  the 
purpose  of  showing  that  the  plaintiff  has  no  right  to  recover.  Such  declara- 
tions, if  acted  upon,  might  preclude  the  defendant  from  asserting  an  after- 
acquired  title,  but  it  coiUd  not  operate  to  pass  to  the  purchaser  the  title  of  a 
third  person.  The  law  denies  a  recovery  of  property  to  one  whose  right  de- 
pends on  his  title  to  the  thing  the  recovery  of  which  is  sought,  when  it  is 
shown  that  the  title  and  right  to  possession  is  in  a  third  person,  not  simply 
because  the  law  will  not  do  or  require  a  useless  act  to  be  done,  but  because  it 
will  not  interfere  with  the  right  of  a  third  person,  even  though,  as  between 
the  litigants,  tlie  plaintiff  may  be  shown  to  have  the  better  claim.  This  is 
well  illustrated  by  the  case  before  us.    The  plaintiff  sues  to  recover  the  pos- 
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session  of  the  propertj*  and  the  defendant  offered  to  prove  that  the  interest 
in  the  property  sued  for  belonged  to  a  third  person,  in  whose  emplojment  he 
was  engaged  in  operating  it.  Is  the  tme  owner  to  be  dispossessed  by  dispos- 
sessing her  employe,  from  the  mere  fact  that  the  employe  has  declared  even 
to  the  purchaser  that  he  is  the  owner?  Certainly  not,  unless  the  true  owner 
has  done  some  act  which  will  preclude  her  from  asserting  title;  and  whether 
she  has  done  so  can  be  determined  only  in  an  action  to  which  she  is  a  party. 
Por  the  error  noticed,  the  judgment  will  be  reversed,  and  the  cause  re- 
manded. 


PlEVlSii  0.  ZUBEB. 
{Supreme  Court  of  Texas,    January  28, 1887.) 

1.  lilUITATIOSS— MORTGAQX— POWSB  OF  BaLE. 

The  power  to  make  a  sale  under  a  deed  of  trust  given  to  secure  ^the  payment  of  a 
debt  may  be  exercised,  altbongh  the  right  of  action  on  the  debt  is  barred,  and  al- 
though the  rights  of  a  third  x>er8on  as  purchaser  of  the  equihr  of  redemption  have 
intervened.  Sach  purchaser,  therefore,  cannot,  because  the  debtor  has  made  a  new 
promise  sufficient  to  postpone  the  bar  of  the  statute  so  far  as  he  is  concerned,  and 
Decause  a  sale  has  been  made  under  the  power  after  the  right  of  action  on  the  debt, 
bnt  for  the  new  promise,  would  be  barred,  assert  a  right  in  the  land  paramount  to 
the  right  of  the  purchaser  at  the  sale  under  the  power.^ 

2.  MORTOAOE— SUBBOGATION— PaYMXKI^-AoBBEMENT. 

Where,  in  the  absence  of  an  agpreement  or  understanding,  a  stranger  to  the  title  to 
land  conveyed  by  deed  of  trust  to  secure  a  note  disharges  the  debt,  it  is  deemed  ex- 
tinguished, and  the  doctrine  of  subrogation  has  no  application ;  and  the  trustee 
in  the  deed  of  trust  is  a  stranger  to  the  title.  It  is  otherwise,  however,  where  the 
debt  is  discharged  under  an  agreement  with  the  debtor,  or  under  circumstances  A*om 
which  an  agreement  may  be  implied,  that  the  note  shall  be  held  until  the  money 
is  repaid ;  and  this,  although  the  creditor  is  not  a  party  to  the  agreement. 

Appeal  from  Galveston  county. 

McLemore  <&  Campbell,  for  appellant.  Ballinger,  Mott  dk  Tery,  for  appel- 
lee. 

Gaines,  J.  On  the  fifteenth  day  of  June,  1874,  Eliza  H.  Wakeman  sold  the 
N.  i  of  the  N.  E.  J  of  lot  43,  in  the  city  of  Galveston,  to  one  Lawson,  for 
f3,000.  The  sum  of  91,000  was  paid  at  the  time  of  the  transaction,  and  two 
notes  were  given  for  the  balance,  each  for  $1,000,  and  bearing  10  per  cent, 
interest,  payable,  respectively,  at  one  and  two  years  after  date.  The  notes 
were  secured  by  a  deed  in  trust  upon  the  lot  conveyed,  executed  to  one  B.  A. 
Brown,  as  trustee,  at  the  time  of  the  sale,  and  authorized  him,  in  case  of  de- 
fault in  payment  of  either  of  them,  to  sell  the  property  at  public  sale  in  order 
CO  satisfy  the  debt.  The  first  note  was  paid.  When  the  second  sums  fell  due, 
the  interest  was  paid,  and  an  extension  of  12  months  was  given.  Before  the 
maturity  of  this  note,  however,  appellee,  Zuber,  loaned  Lawson  $7,000,  and 
took  a  deed  in  trust  from  him  on  the  east  half  of  the  lot  to  secure  the  debt;  and  in 
March,  1880,  Lawsim  and  wiie  conveyed  to  Zuber  the  premises  so  mortgaged 
in  satisfaction  of  the  loan.  Lawson 's  note  to  Miss  Wakeman  was  sent  to 
Ball,  Hutchings  &  Co.  for  collection,  and,  when  the  12-months  extension  had 
run  out,  was,  at  the  request  of  Lawson,  made  to  R.  A.  Brown,  taken  up  by 
the  firm  of  which  the  latter  Wiis  a  member,  Lawson  promising  to  arrange  ta 
pay  it  in  a  few  days.  The  note  was  held  by  this  firm  until  it  was  paid  by 
money  furnished  by  Kaufman  &  Bunge  for  that  purpose.  This  occurred 
some  seven  or  eight  days  after  Brown  took  up  the  note.  There  is  evidence 
tending  to  show  that,  when  Kaufman  &  Runge  agreed  to  let  Lawson  have 
the  money,  he  promised  that  they  should  hold  the  note  as  security.  On  the 
fifteenth  day  of  December,  1879,  Lawson  indorsed  a  new  promise  upon  the 

iSee  First  Nat.  Bank  y.  Thomas,  (Ky.)  afite,  12,  and  note. 
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note  snfficient  to  postpone  the  bar  of  limitation,  so  far  as  he  was  concerned. 
On  March  10, 18^1,  the  note  being  unpaid,  Brown  was  requested  by  Kaufman 
&  Bunge  to  sell  the  property  under  the  deed  of  trust  to  pay  the  debt,  but  de- 
clined to  do  so.  The  deed  of  trust  having  provided  for  such  a  contingency, 
Kaufman  &  Bunge  appointed  one  Buhl  substitute  trustee,  who  immediately 
advertised  the  entire  mortgaged  property,  and  sold  it  on  the  twenty-ninth  day 
of  the  same  month.  At  this  sale  appellant,  Pievel,  became  the  purchase,  and 
shortly  after  obtained  possession  of  the  premises.  Zuber  brought  suit,  and 
obtained  a  verdictvand  judgment  in  the  court  below,  and  Fievel  now  appeals. 

The  court  below  charged  the  jury,  in  substance,  that,  after  the  deed  in  trust 
upon  the  lot  was  executed  to  Austin  to  secure  Zuber^s  debt,  Lawson  could 
not  affect  the  latter*s  rights  by  making  a  new  promise,  and  that,  if  the  note 
to  Miss  Wakeman  was  barred  by  the  lapse  of  four  years  from  its  maturity, 
the  sale  from  Buhl,  trustee,  to  Fievel  passed  no  title.  This  charge  of  tlie 
court  is  assigned  as  error.  The  latter  proposition  is  in  accordance  with  the 
latest  decision  of  this  court  upon  the  question  at  the  time  the  charge  was 
given.  Blackwell  v.  Bamett,  52  Tex.  831.  But  in  the  more  recent  case  of 
QoWfrank  v.  Fotmp,  64  Tex.  432,  that  decision  was  overruled,  and  it  was 
held  that  the  power  to  make  a  sale  under  a  deed  of  trust  could  be  executed 
although  the  right  of  action  in  the  courts  upon  the  debts  secured  by  it  was 
barred  by  the  statute  of  limitations.  Ill  that  case  the  controversy  was  be- 
tween the  original  parties  to  the  transaction.  In  this  the  rights  of  a  third 
party  as  a  purchaser  have  intervened.  But  we  are  of  opinion  that,  as  a  mat- 
ter of  substantial  justice,  there  is  no  difference  between  the  two.  Any  one 
has  the  right  to  purchase  the  equity  of  redemption  in  mortgaged  property,  or, 
to  express  it  in  a  manner  more  in  accord  with  the  doctrine  of  our  courts,  he 
has  the  right  to  purchase  the  property  subject  to  the  mortgage  debt  And  it 
may  be  admitted  that  neither  the  mortgagor  or  mortgagee,  after  the  pur- 
chase, can  do  any  act  prejudicial  to  his  interest.  But  it  cannot  be  conceded 
that  a  vendee  of  an  estate  with  notice  of  an  existing  lien  upon  it  acquires 
any  greater  right  than  his  vendor,  or  that  his  conveyance  deprives  the  prior 
mortgagee  of  any  remedy  for  the  collection  of  his  debt  which  existed  at  the 
time  of  its  execution.  It  follows,  we  think,  that,  if  the  power  in  a  deed  of 
trust  can  be  executed  after  an  action  upon  the  debt  is  barred,  while  the  prop- 
erty remains  in  the  hands  of  the  mortgagee,  this  remedy  of  the  mortgagee  can- 
not be  taken  away  by  a  sale  to  a  third  party  who  has  notice  of  the  incum- 
brance. 

But  it  is  contended  on  behalf  of  appellee  that  the  doctrine  laid  down  by 
this  court  in  Goldfrank  v.  Young,  supra,  should  not  be  adhered  to,  and  it  is 
due  to  the  able  and  exhaustive  argument  filed  by  their  counsel  that  the  ques- 
tion should  not  be  passed  unnoticed .  But  for  the  fact  that  the  former  decisions 
of  this  court  seemingly  tend  to  a  different  conclusion,  we  think  the  authority 
of  that  case  not  likely  to  have  been  called  in  question.  But  with  one  excep- 
tion, if  there  be  a  seeming  inconsistency  between  that  and  former  cases,  we 
think  it  more  apparent  than  real.  The  doctrine  in  Duty  v.  Graham,  12  Tex. 
427,  and  in  the  subsequent  cases  approving  it,  is  that  the  moitgage  is  a  mere 
incident  of  the  debt,  and  that,  when  the  action  on  the  latter  is  barred,  there 
is  no  remedy  in  the  courts  to  enforce  the  mortgage.  This  does  not  necessa- 
rily lead  to  the  conclusion  that  the  statute  operates  as  well  upon  any  remedy 
the  debtor  may  have  outside  of  the  courts.  The  statute  does  not  say  that  no 
debt  shall  be  collected,  but  that  no  action  shall  be  brought;  nor  does  it  pro- 
vide that  the  debt  shall  be  considered  extinguished.  And  statutes  of  limita- 
tions worded  likewise  are  generally  held  to  operate  solely  upon  the  remedy  in 
the  courts,  and  not  to  destroy  the  debt.  The  one  case  we  have  holding  the 
contrary  doctrine  is  BlacktmU  v.  Bam^tt,  62  Tex.  831,  which  is  itself  in  con- 
flict with  the  decision  in  Sprague  v.  Ireland,  36  Tex.  655.  The  opinion  in 
Qoldfrajik  y.  Young  shows  that  Blackwell  v.  Bamett  was  overruled  after 
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most  careful  consideratioh»  and  we  think  the  principles  announced  in  that 
opinion  supported  by  sound  reasoning  and  high  authority.  We  are  of  opin- 
ion, therefore,  that  the  doctrine  there  laid  down  should  be  adhered  to,  and 
that  it  is  controlling  upon  the  question  upon  the  trial  of  the  cause  of  the  cor- 
rectness 6f  instructions  to  the  jury.  We  therefore  hold  that  the  court  erred 
in  its  charge  to  the  Jury,  and  that  the  judgment  must  be  reversed,  unless  the 
uncontroTerted  facts  show  that,  under  the  law,  no  other  judgment  could  have 
been  lawfully  rendered  in  the  court  below. 

It  is  insisted,  on  behalf  of  appellee,  that  the  note  of  Lawson,  secured  by  the 
deed  in  trust  from  him  to  Miss  Wakeman,  was  paid  in  so  far  as  the  rights  of 
2uber  are  conc^ned.  There  is  evidence  in  the  record  tending  to  this  conclu- 
Bion;  but,  whether  all  the  facts  proved  establish  a  payment  or  a  subrogation, 
is  a  question  which  we  cannot  here  determine.  A  party  who  has  an  interest 
in  property  to  be  protected  by  discharging  an  incumbrance  upon  It  has  the 
Tight  to  pay  it,  and  to  substitute  himself  to  the  rights  of  the  lienholder, 
whether  either  the  creditor  or  debtor  give  his  assent  or  not  But  neither 
Brown  nor  Kaufman  &  Runge  had  such  right.  As  long  as  the  note  remained 
undischarged  in  the  hands  of  the  holder  or  her  indorsees,  they  were  strangers 
to  the  title.  Brown,  as  mere  trustee  in  the  deed  in  tnist,  had  the  power  to 
make  a  sale  if  the  debt  were  not  paid,  but  had  no  interest  in  the  property  to 
be  protected  by  the  discharge  of  the  lien.  If  any  subrogation  took  place, 
therefore,  it  must  have  been  by  agreement  of  parties.  That  this  can  be  ac- 
complished by  a  payment  in  accordance  with  an  express  understanding  be- 
tween the  debtor,  the  creditor,  and  a  third  party,  to  the  effect  that  if  such 
third  party  pays  the  debt  he  may  hold  the  surety  for  his  reimbursement,  there 
can  be  no  doubt.  Dillon  v.  Kauffman,  58  Tex.  696;  Flanagan  v.  Ctishman, 
48  Tex.  241.  It  is  also  recognized  law  that  a  payment  upon  a  like  agreement 
between  a  stranger  and  the  creditor  will  have  the  same  effect.  In  both.thesb 
cases,  however,  this  would  seem  a  virtual  assignment,  without  reference  to 
the  doctrine  of  subrogation.  But  upon  the  proposition  that  a  substitution 
-can  be  brought  about  by  a  contract  between  the  debtor  and  a  volunteer,  to 
which  the  creditor  is  not  a  party,  the  law  is  not  quite  so  clear.  That  it  cannot 
be  done  as  to  a  part  of  the  debt,  or  in  any  manner  to  affect  the  rights  of  the 
creditor  to  his  prejudice,  does  not  admit  of  doubt.  But  there  are  numerous 
decisions  which  recognize  the  doctrine  that.  If  a  third  party  pay  the  entire 
debt  in  pursuance  of  an  agreement  between  him  and  the  debtor,  that,  upon 
his  doing  so,  he  shall  be  subrogated  to  the  creditor's  rights,  the  agreement 
will  be  given  effect,  and  such  third  party  will  stand  in  the  place  of  the  cred- 
itor as  to  all  persons  interested  in  the  property  or  the  security.  In  some  of  the 
•cases  the  point  is  directly  decided.  Fuller  v.  Hollis,  67  Ala.  435;  Oioen  v. 
€ooK  3  Tenn.  Ch.  78;  Mitchell  v.  Butt,  45  Ga.  162;  New  Jersey  M.  R.  Co. 
V.  Wortendyke,  27  N.  J.  Eq.  658;  Morgan  v.  Hammett,  23  Wis.  30;  Caudle 
V.  Murphy,  89  111.  352.  See,  also,  Jones,  Mortg.  §  877;  3  Pom.  £q.  §  1212, 
note  2;  Sheld.  Subr.  §§  247,  248. 

We  have  not  found  the  rule  otherwise  except  in  the  state  of  Louisiana, 
{Harrison  v.  Bisland,  5  Rob.  204;  Hoyle  v.  Caaabat,  25  La.  Ann.  438,-'  Brice 
V.  Watkins,  30  La.  Ann.  21;')  and  the  opinion  in  the  case  first  cited  (Harri- 
son V.  Bisland)  shows  that  the  law  upon  this  subject  is  governed  by  statute 
in  that  state,  (see  Civil  Ck)de  La.  art.  2156.)  Such  is  not  the  rule  of  the  civil 
law.  Bomat  says:  '*  One  may  acquire  the  privilege  of  a  creditor  without  sub- 
stitution, in  the  same  manner  as  a  mortgage,  by  agreement  with  the  debtor 
that  he  who  shall  pay  for  him  shall  have  the  privilege,  and  it  makes  no  dif- 
ference whether  the  payment  be  made  to  the  creditor  by  him  who  lends  the 
money,  or  by  the  debtor  with  whom  the  money  has  been  intrusted.''  2  Stra- 
han's  Dom.  Civil  Law,  (Cushing's  £d.)  p.  698,  §  1783.  The  reason  of  the 
rule  is  thus  admirably  stated  in  the  author's  notes  to  the  text  quoted:  ''The 
manner  of  acquiring  the  right  of  the  creditor  without  his  substitution  is  just 
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and  equitable,  in  order  to  facilitate  the  payment  of  debts.  It  is  but  just  that 
the  debtors  themselves  should  have  the  power  to  put  in  place  of  the  creditors 
those  who  pay  for  them,  since  nobody  receives  any  prejudice  thereby,  and 
since  it  is  the  interest  of  the  debtor  that  he  should  have  the  power  of  making 
his  condition  easier  by  changing  bis  creditor/' 

If,  therefore,  when  Brown  paid  the  note  to  Ball,  Hutchings  &  Co.,  there 
was  an  express  agreement  between  him  and  Lawson  that  his  firm  should  hold 
the  note  until  the  money  was  repaid,  or  if  the  payment  was  made  under  cir- 
cumstances from  which  such  an  understanding  might  reasonably  be  implied, 
then  Brown,  or  the  firm  of  which  he  was  a  member,  became  substituted  to 
the  rights  of  the  holder  of  the  note  at  the  time  of  payment;  and,  under  a  like 
agreement  or  understanding,  the  same  rights  would  be  transferred  to  Kauf- 
man &  Bunge  when  they  paid  the  money  to  Lawson  to  be  paid  to  Brown.  If» 
on  the  other  hand,  when  Brown  paid  the  note  he  did  it  merely  as  an  advance 
upon  Law8on*s  individual  credit,  and  relied  solely  upon  Lawson's  promise  to 
pay  it  back,  then  the  mortgage  debt  was  extinguished,  and  no  subsequent  act 
on  part  of  Lawson  could  revive  it  as  to  appellee,  Zuber. 

From  what  we  have  said  it  will  be  seen  that  the  case  must  be  reversed  and 
remanded.  There  are  other  points  raised  in  the  brief  of  appellee's  counsdi 
questioning  the  validity  of  the  sale,  but,  since  they  have  not  been  argued  on 
behalf  of  appellant,  we  shall  decline  to  pass  upon  them  here. 

Por  the  error  in  the  charge  as  pointed  out,  the  judgment  is  reversed,  and 
the  cause  remanded. 


BicHABDSON,  Ex'r,  and  others  «.  Hxttchins. 
{Supreme  Cburt  of  Texas,    January  28,  1887.) 

1.  Husbaud  aitd  WiFiB-~GirT,  Evidsnos  of. 

Where  a  husband  surreDders  an  obligation  for  bonds,  and  takes  In  its  place  a  new 
obligation  in  his  wife's  favor,  and  delivers  this  to  a  third  person,  with  instractions 
to  collect  and  hold  the  interest  for  the  wife's  benefit,  and,  although  afterwards  re- 
suming possession  of  the  obligation,  and  using  its  proceeds,  repeatedly  declares,  be- 
fore and  afterwards,  that  he  intended  a  gift  to  his  wife,  the  £sct  of  the  gift  is  clearly 
established. 

2.  Samb— Gift— VALinrrr  as  to  Husbavd's  CRBDnoBs. 

Property  worth  $75,000  is  not  an  unreasonable  provision  for  a  husband  owing 
$150,000,  bat  worth  at  the  time,  and  always  afterwards,  not  less  than  $300,000,  to 
make  for  his  wife.    His  creditors  cannot  impeach  such  a  gift. 
8.  Sams— Wife's  Sbpasate  Estatb. 

If  a  husband  diverts  his  wife's  separate  estate,  and  uses  it  in  the  community  bus- 
iness, no  express  promise  to  repay  its  value  need  be  proved  to  enable  the  wife  to 
recover  the  amount  from  the  husband's  executor. 
4.  Ihtbrbbt— Hubbahd  CoNVBBniro  Wifb's  Sbparatb  Estate. 

As,  in  Texas,  the  revenue  of  the  wife's  separate  estate  is  community  property, 
whicm  the  husband  may  use  without  liability  to  the  wife,  in  an  action  bv  her  against 
his  executor  to  recover  the  value  of  the  separate  estate  diverted  by  her  husband,  in- 
terest is  recoverable  only  from  the  date  or  his  decease. 

Appeal  from  Harris  county. 

Baker,  Botts  dt  Baker  and  Hutcheeon  db  Carringtont  for  appellants.  Jones 
<6  OametU  for  appellee. 

Stayton,  J.  On  October  21, 1869,  and  for  a  long  time  prior  to  that  date, 
W.  J.  and  Elvira  Hutchins  were  husband  and  wife.  During  their  marriage 
they  acquired  a  large  community  estate,  the  value  of  which,  during  the  years 
1869, 1870,  and  1871,  some  of  the  witnesses  estimated  at  not  less  than  a  half 
million  of  dollars  in  excess  of  the  Indebtedness.  All  the  evidence  shows  that 
during  the  years  named  he  was  a  wealthy  man.  About  September  80,  1869, 
W.  J.  Hutchins  held  the  obligation  of  the  Houston  &  Texas  Gantral  Railroad 
Company  for  105  of  its  first  mortgage  bonds,  each  for  1^1,000,  and  bearing  7 
per  cent,  gold  Interest.    On  tiied^y  last  named  he  surrendered  that  obligation. 
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and  received  in  its  place  one  In  favor  of  himself  for  80  bonds,  and  another  for 
75  of  such  bonds  payable  to  his  wife,  who  is  the  plaintiff  in  tliis  cause.  These 
obligation^  for  bonds,  as  between  the  railroad  company  and  their  holders,  for 
the  purpose  of  collecting  interest  and  like  purposes,  stood  as  would  the  bonds 
had  they  been  Issued  and  delivered.  After  the  obligation  to  Mrs.  Hutchins 
for  75  bonds  was  issued,  her  husband  forwarded  them  to  A.  L.  Beid,  a  resi- 
dent of  New  York,  who  seems  to  have  been  an  old  and  intimate  friend  of  the 
family,  and  the  following  letter  accompanied  the  obligation: 

"Houston,  October  21,  1869. 
^Mr.  A,  L.  Reid,  N.  F. — Dr.  Sir:    I  send  you  herein  note  against  the 
Houston  &  Texas  Central  B.  R.  for  75  one  thousand  8  bonds  in  favor  of  my 
wife.    The  N.  Yk.  agent  is  instructed  to  pay  the  interest  regularly  in  N.  Yk. 
You  will  please  hold  it  for  my  wife's  benefit. 

"I  am  very  respectfully,  W.  J.  Hutchins." 

Mr.  Beid  received  the  obligation  soon  after  the  date  of  that  letter,  and  held 
it  until  the  eighteenth  February,  1871,  during  which  time  he  collected  the  in- 
terest falling  due  on  the  bonds  for  the  sole  use  and  benefit  of  Mrs.  Hutchins, 
who  was  then  in  Eurape.  Mr.  Beid  testified  in  the  case,  and,  after  stating 
that  he  held  the  obligation  as  the  separate  property  of  Mrs.  Hutchins,  testi- 
fied as  follows:  "During  the  time  I  held  said  note,  as  stated,  I  had  several 
conversations,  at  different  times,  with  W.  J.  Hutchins,  in  which  he  spoke  of 
and  tieated  said  note  as  the  separate  and  individual  property  of  the  plaintiff 
in  this  suit,  which  he  had  given  to  her,  and  which  he  had  placed  in  mv  hands 
by  said  letter  of  October  21,  1869,  to  hold  for  plaintiff."  "W.  J.  Hutchins 
told  me  the  reason  why  the  note  was  made  payable  to  his  wife,  that  he  in- 
tended the  note,  at  the  time  of  its  execution,  as  a  gift  to  his  wife."  In  ac- 
cordance with  request  made  by  W.  J.  Hutchins,  Beid  returned  the  note  or 
obligation  for  bonds  to  him  about  February  18,  1871,  after  which  he  surren- 
dered it  to  the  railroad  company,  and  received  in  its  place,  two  other  obliga- 
tions of  the  company,  in  the  aggregate  for  the  same  number  of  bonds,  each 
payable  to  himself,  which  he  held,  or  at  least  collected  interest  upon,  until 
the  end  of  the  year  1876,  after  which  they  went  into  the  hands  of  another 
holder  to  whom  the  obligations  were  paid.  Soon  after  the  obligation  was 
placed  in  the  hands  of  Beid,  Mrs.  Hutchins,  then  in  Europe,  was  informed 
by  a  letter  from  her  husband  that  he  had  placed  it  in  his  hands  as  a  donation 
to  her.  She  was  also  informed  by  Beid.  In  the  year  1877,  in  a  conversation 
with  Thomas  L.  Bushman,  an  acquaintance  and  intimate  friend  for  40  years, 
W.  J.  Hutchins  st<ited  that  he  had  given  to  his  wife  $75,000  in  securities, 
which  he  had  subsequently  used  in  his  business,  but  that  he  intended  to  se- 
cure her  against  loss. 

Tliat  the  obligation  was  placed  in  the  hands  of  Beid,  with  intent  to  make 
a  donation  to  Mrs.  Hutchins,  seems  to  have  been  well  understood  in  the  fam- 
ily, from  declarations  made  by  W.  J.  Hutchins  before  and  after  he  received 
the  obligation  from  Beid.  Mrs.  Stewart,  a  daughter,  testified  to  repeated 
declarations  of  her  father  to  that  effect,  and  of  his  expressions  of  intention  to 
reitnburse  his  wife.  She  stated  that  *' these  conversations  occurred  frequently 
both  before  and  after  February,  1871.  Sometimes  my  mother  was  present, 
and  sometimes  was  not,  when  my  father  spoke  of  it.  I  do  not  know  the  ex- 
act date  when  the  plaintiff  ascertained  the  fact  that  said  bonds  and  note  for 
bonds  had  been  delivered  by  A.  L.  Beid  to  W.  J.  Hutchins.  She  learned  it 
from  W.  J.  Hutchins  some  time  In  the  spring  of  1871.  He  said  he  wanted 
to  use  the  note,  and  would  reimburse  her  for  it.  I  do  not  remember  what  my 
mother  said."   " 

W.  J.  Hutchins  died  on  fifth  of  June,  1884;  and  this  action  was  brought 
against  the  executor  of  his  will  on  the  tenth  of  October,  1885,  by  Mrs.  Hutch- 
ins, to  recover  the  value  of  the  bonds,  with  interest  thereon.    The  cause  waa 
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tried  without  a  jury,  and  resulted  in  a. judgment  in  favor  of  the  plaintiff  for 
the  estimated  value  of  the  bonds,  and  for  interest  thereon  from  February  18, 
1871,  at  the  rate  of  8  per  cent,  per  annum.  The  City  Bank  of  Houston,  claim- 
ing to  hold  an  indebtedness  against  the  estate  of  W.  J.  Hutchins,  existing  on 
October  21,  1869,  intervened.    The  defendant  and  intervenor  appeal. 

The  trial  court  found  that  W.  J.  Hutchins  intended  to  make  and  did  make 
a  gift  to  his  wife,  and  that  the  donation  was  no  more  than  a  reasonable  pro- 
vision, considering  the  donor^s  wealth  and  standing  at  the  time  it  was  made. 
It  was  further  found  that,  at  the  time  the  gift  was  made,  W.  J.  Hutchins 
owed  about  $159,000,  and  that  he  was  never,  at  any  time  from  September, 
1869,  to  the  time  of  his  death,  worth  less  than  $300,000,  and  that,  after  mak- 
ing the  gift,  "he  had  over  six  hundred  thousand  dollars'  worth  of  property  in 
Texas  belonging  to  him,  which  was  more  than  three  times  the  amount  of  any 
and  all  indebtedness  by  him."  From  an  inspection  of  the  evidence  offered 
we  are  not  able  to  say  that  the  finding,  as  to  the  estate  o|  the  deceased  at  the 
time  the  gift  is  claimed  to  have  been  made,  was  not  justified.  We  are  unpre- 
pared to  hold  that  $75,000  was  an  unreasonable  provision,  for  a  husband  pos- 
sessed of  such  an  estate,  to  make  for  his  wife. 

The  appeal  of  the  intervenor  need  not  be  further  noticed,  except  as  the  as- 
signments of  error  involve  the  same  questions  presented  by  the  other  appel- 
lant. 

That  a  husband  may  make  a  gift  to  his  wife,  of  his  separate  estate  or  of 
community  property,  without  the  intervention  of  a  trustee,  is  well  settled  in 
this  state,  if  not  in  all  the  other  states  of  this  Union.  Story  v.  Marshalh 
24  Tex.  306;  Smith  v.  Boquet,  27  Tex.  512.  That  W.  J.  Hutchins  intended 
to  make  a  gift  of  so  much  of  the  community  property  to  his  wife  the  evidence 
makes  too  clear  for  controversy.  If  the  obligation,  made  at  the  request  and 
under  the  direction  of  the  husband  in  favor  of  his  wife,  had  never  been  deliv- 
ered to  Beid  to  be  held  for  her  as  her  separate  property,  the  evidence  is  ample 
to  show  that,  by  the  act  of  taking  the  obligation  payable  to  the  wife,  the  hus- 
band intended  to  vest  in  her,  as  her  separate  estate,  every  thing  or  right  the 
obligation  on  its  face  professed  to  secure  to  her. 

In  transactions  between  husband  and  wife,  when  this  is  made  clearly  ta 
appear,  the  contract  is  held  to  be  consummated,  though  the  paper  which  evi- 
dences the  right  of  the  wife  was  never  actually  delivered  to  her,  or  to  any 
third  person  for  her,  or  though  the  thing  donated  has  remained  in  the  posses- 
sion of  the  husband.  Higgins  v.  Johnson^  20  Tex.  393;  Smith  v.  Boquetf 
27  Tex.  512;  Broton  v.  Brovm,  61  Tex.  58;  Hillehrant  v.  Bewer,  6  Tex.  49; 
Crawford's  Appeal,  61  Pa.  St.  52;  Deming  v.  Williams,  26  Conn.  226.  The 
obligation  was  the  evidence  of  the  right,  and  the  only  thing  at  the  time,  sus- 
ceptible of  a  deliveiy ;  and  the  delivery  of  it  to  Reid,  to  be  held  by  him  for  the 
benefit  of  Mrs.  Hutchins,  would  satisfy  the  rule  of  law  which  requires  deliv- 
ery of  the  thing  given  to  complete  the  donation,  had  not  the  transaction  been 
one  between  husband  and  wife.  The  right  to  the  75  bonds  became  the  sep- 
arate property  of  Mrs.  Hutchins;  and  that  the  benefits  of  this  right  were* 
subsequently  appropriated  by  her  husband  to  purposes  having  no  relation  to* 
her  separate  estate  is  fully  shown.  The  only  inference  which  can  be  drawn 
from  the  evidence  is  that  the  proceeds  of  the  obligation  for  bonds  were  used 
in  the  course  of  his  business,  which  pertained  to  the  community,  it  not  being 
shown  that  he  had  any  separate  estate. 

It  is  not  denied,  if  the  right  to  the  bonds,  or  their  value,  became  the  separate 
estate  of  Mrs.  Hutchins,  and  was  subsequently  used  by  her  husband  in  tlie 
community  business,  that  the  community  estate  would  be  liable,  upon  the  ex- 
press provision  of  the  husband,  to  reimburse  the  wife  for  her  property  so  used ; 
but  it  is  denied  that  the  community  estate,  or  separate  estate  of  the  husband, 
were  there  any,  is  liable  in  the  absence  of  an  express  contract.  It  is  not  shown 
that  W*  J.  Hutchins  owned  any  separate  property,  nor  that  he  carried  on  any 
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business  other  than  that  which  pertained  to  the  community  of  which  he  was 
.  the  representative.  There  is  evidence  tending  to  prove  that  W.  J.  Hutchins, 
after  he  had  used  the  separate  property  of  his  wife,  promised  to  reimburse  her; 
and  we  know  of  no  rule  of  law  which  requires  promises  to  be  in  writing  when 
made  by  a  husband  to  his  wife  under  such  circumstances  iis  are  presented  in 
this  case.  A  promise  in  writing  may  import  a  consideration  which  a  verbal 
promise  will  not;  but,  when  a  consideration  for  a  promise  is  shown,  a  verbal 
contract,  when  the  law  does  not  require  the  particular  contract  to  be  in  writ- 
ing, is  as  valid  as  though  it  were  written.  It  may  be  more  difficult  to  prove, 
but  it  is  no  less  binding.  The  court,  however,  did  not  base  its  judgment  on 
an  express  verbal  promise,  but  upon  the  broad  ground  that  the  community 
estate  of  a  deceased  husband  is  1  iable  for  the  value  of  the  separate  estate  of  the 
wife  used  by  him  even  in  the  business  of  the  community.  The  separate 
estate  of  a  husband  or  wife  is  as  distinct  from  the  conununity  estate  owned 
by  them,  as  to  title,  as  is  the  estate  of  any  person  in  no  way  related  to  another 
to  such  other's  estate.  The  separate  estate  of  a  wife  by  mere  operation  of  law 
can  never  be  made  liable  for  community  debts,  while  both  the  community 
estate  and  the  separate  estate  of  a  husband  will  be  liable  for  any  debt  he  may 
contract.  What  shall  be  the  separate  estate  of  a  wife  is  declared  by  the  con- 
stitution as  well  as  by  statute.  Const,  art.  16,  §  15;  Bev.  St.  2851.  The 
law,  however,  provides  that  "during  the  marriage  the  husband  shall  have  the 
sole  management  of  all  such  property."  As  said  in  McKay  v.  Treadvoellt  8 
Tex.  180:  "This  invests  him  with  sHch  control  and  powers  as  are  incident 
and  necessary  to  the  due  exercise  of  his  authority,  but  gives  him  no  power 
over  matters  affecting  her  right  or  title  to  the  property,  or  to  perform  any  act 
by  which  such  title  may  be  endangered. " 

While  a  husband  does  not  here  hold  title  to  his  wife's  separate  estate  in 
trust  for  her,  as  he  is  held  to  do  in  England  and  in  the  states  of  this  Union 
generally,  when  a  conveyance  is  made  to  a  wife  for  her  separate  use  and  bene- 
fit, and  no  trustee  named,  yet  it  does  not  f oUow  from  this  that  the  husband  is 
not,  as  to  the  wife's  separate  property,  essentially  a  trustee,  charged  with 
duties,  for  the  violation  of  which  any  estate  subject  to  the  payment  of  his  debts 
wiU  be  liable.  A  person  is  said  to  be  a  trustee  in  whom  a  power  over  prop- 
erty, or  affecting  it,  vests  for  the  benefit  of  another;  and  a  person  having 
such  power  is  as  essentially  a  trustee  as  is  one  in  whom  the  title  to  the  prop- 
erty which  he  has  the  right  to  control  is  vested  for  the  benefit  of  another. 

The  husband  is  here  made  by  statute  the  trustee  for  the  wife,  w^ith  power 
to  manage  and  control  her  separate  property;  and  we  see  no  reason  why  he 
shall  not  be  held  to  the  duties  and  liabilities  which  ordinarily  attach  to  that 
relation.  So  long  as  he  manages  the  separate  estate  of  his  wife  with  reason- 
able care,  not  diverting  it  from  the  purposes  for  which  the  law  places  it  in 
his  hands  and  control,  though  loss  may  result  from  his  management,  he  is  not 
liable  therefor.  But  can  it  be  said  that  such  a  trustee  may  convert  the  sepa- 
rate estate  of  the  wife  into  money  or  other  property,  and  appropriate  that  to 
the  benefit  of  himself,  or  to  the  benefit  of  the  community,  and  not  be  liable 
for  its  value?  If  the  wife's  separate  estate  consists  in  money,  or  in  securi- 
ties which  he  may  convert  into  money  legally,  may  he  pay  a  debt  of  his  own, 
for  which  the  wife's  separate  estate  is  in  no  way  liable,  with  it?  May  he 
mingle  such  separate  estskte  with  funds  of  his  own,  or  of  the  community,  so 
that  it  cannot  be  identified,  or  may  he  so  invest  it  in  property  in  his  own 
name  that  it  cannot  be  followed  and  thereby  escape  liability?  If  so,  the  separ 
rate  estate  of  a  married  woman,  notwithstaijding  the  solicitude  shown  by  the 
legislature  to  protect  it,  has  no  protection  at  all,  and  the  husband,  whose  duty 
it  is  to  preserve,  has  the  unrestrained  power  to  destroy,  such  estate,  unless  it 
consists  in  such  things  as  the  husband  cannot  dispose  of  without  the  wife's 
consent,  in  which  case  the  wife  may  preserve  her  estate  by  refusing  to  sell, 
and  thus  keep  up  its  identity.    The  rule  is  that  every  trustee  is  liable  for  the 
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diversion  of  a  trust  fund,  and  upon  the  death  of  the  trustee  this  liability  rests 
upon  his  legal  representative,  and  must  be  satisfied  out  of  such  funds  in  his 
hands  as  are  subject  to  the  payment  of  the  claims  of  creditors  generally.  That 
the  husband  is  made  a  trustee  by  operation  of  law  does  not  change  the  rule. 

In  the  case  of  Qt/oer  v.  Otvings,  16  Md.  99,  it  appeared  that  a  husband  had 
collected  a  note,  the  separate  property  of  the  wife,  and  the  court,  after  declar- 
ing that  he  became  a  trustee  by  operation  of  law,  said  that  *'he,  as  such,  has 
the  right  to  reduce  into  possession  her  cTioses  in  action  for  her  sole  use  and 
benefit;  and,  like  any  other  trustee,  he  and  his  representatives  are  responsible 
to  her  separate  estate  for  whatever  funds  he  may  receive  belonging  to  it.  In 
virtue  of  this  principle  the  husband  of  the  plaintiff  became  her  trustee,  and 
was  entitled  to  collect  the  note  in  question.  If  he  misapplied  the  proceeds, 
his  estate  is  liable  to  her  claim. "  In  Dent  v.  Slough,  40  Ala.  523,  it  appeared 
that  a  husband  had  invested  funds,  which  belonged  to  his  wife's  statutory 
estate,  in  a  mercantile  partnership,  and  it  was  held  that  the  wife  was  entitled 
to  be  classed  as  a  general  creditor  of  his  estate  after  his  death.  The  same 
ruling,  in  efEect,  was  made  in  Andretcs  v.  Htiokabee^s  AdmW,  80  Ala.  156, 
and  in  Qrem  v.  Brooks,  25  Ark.  324;  Walker  v.  Walker,  9  Wall.  753. 

The  relation  of  the  husband  to  the  property  which  the  wife  brings  in  mar- 
riage to  him,  as  dowry,  under  the  civil  law,  bears  a  very  close  analogy  to  his 
relation  to  the  separate  estate  of  his  wife  under  the  statutes  of  this  state, 
.as  does  his  relation  to  the  wife's  paranhemal  property  when  it  is  not  ad- 
ministered by  the  wife.  In  reference  tolhe  right  of  the  wife  to  restitution 
•of  the  dowry,  the  rule  is  thus  stated:  "The  last  engagement  of  the  husband 
is  to  restore  the  dowry  whenever  the  case  happens  that  it  ought  to  be  re- 
stored; as,  if  the  wife  dies  without  children  before  the  husband;  if  the  mar- 
riage is  declared  null  and  void;  if  they  are  divorced  or  separated  from  bed 
and  board;  or  if  the  wife  obtains  a  separation  of  goods  only  because  of  the 
husband's  poverty;  if  the  dowry  was  given  to  the  husband  at  the  time  of  es- 
pousals, and  the  marriage  was  not  accomplished.  And,  when  the  husband 
dies,  his  engagement  to  restore  the  dowry  passes  to  his  heirs,  executors,  or 
administrators."  Dom.  Civil  Law,  §  870.  The  same  rule  applies  in  reference 
to  paraphernal  goods  when  administered  by  the  husband,  and  in  neither  case 
is  it  based  on  an  express  contract. 

In  Louisiana  the  separate  property  of  the  wife  is  dotal  or  extradotal,  which 
embraces  that  which  the  wife  brings  to  the  husband  to  assist  him  in  bearing 
the  expenses  of  the  marriage  establishment,  and  termed  "dowry,"  and  that 
which  by  the  civil  law  is  termed  paraphernal.  Civil  Code,  2315.  That  Code 
provides,  in  substance,  the  same  rules  to  which  we  have  referred  for  the  ad- 
justment of  the  rights  of  the  wife  in  reference  to  her  separate  estate  after  the 
death  of  the  husband,  and  its  provisions  but  adopt  and  illustrate  the  rules  of 
the  civil  law.  Degruy  v.  at.  Pe's  Creditors,  4  Mart.  (N.  S.j  407 ;  Qasquet  v. 
Dimitry,  9  La.  588.  In  that  state,  for  separate  property  of  the  wife  misap- 
plied by  the  husband,  his  estate,  whieh  embraces  the  community,  has  been 
steadily  held  liable,  and  her  standing,  even  as  a  preferred  creditor,  recognized. 
Cassou  V.  Bla7iqite,  3  Mart.  (La.)  390;  ffannie  v.  Broioderf  6  Mart.  (La.) 
14;  Dreux  v.  Dretix,  3  Mart.  (N.  S.)  239;  Daigle  v.  Crow,  15  La.  Ann.  597; 
Rdchal  V.  Le  Rotix,  18  La  Ann.  588;  Billett  v.  Deranoo,  6  La.  Ann,  590; 
Barhet  v.  Roth,  16  La.  Ann.  271;  Breaux  v.  Blanc,  Id.  145. 

A  rule  which  would  deny  a  wife's  right  to  recover  from  a  deceased  hus- 
band's estate  the  value  of  her  separate  estate  which  he  diverted,  unless  he  ex- 
pressly promised  to  pay  for  it,  would  make  her  right  to  depend  upon  the 
sense  of  justice  or  arbitrary  will  of  a  husband,  and  not  upon  facts  which  will 
ordinarily  entitle  a  beneficiary  to  recover  from  a  trustee. 

The  court  below  allowed  interest  on  the  value  of  the  75  bonds,  from  Febru- 
ary 18,  1871.  This  we  think  was  error.  The  interest  accruing  on  the  bonds, 
it  is  true,  was  a  revenue  derived  from  the  separate  estate  of  the  wif6»  but  the 
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law  of  this  state  declares  that  to  be  community  property,  and  this  the  husband 
may  use  without  liability  to  the  wife.  The  deceased  was  entitled  to  such  sum 
80  long  as  he  lived*  and  no  use  he  may  have  made  of  the  bonds,  can  entitle 
the  wife  to  interest,  unless  there  be  that  in  the  evidence  which  shows  that  he 
gave  to  her  the  revenue  to  be  derived  from  the  bonds.  There  was  no  declar- 
ation to  that  effect,  and  not  that  in  the  conduct  of  the  donor  from  which  it 
appears  that  such  was  his  intention;  and,  in  the  absence  of  this,  it  caunot  be 
held  that  the  revenue  was  not  community  property,  as  all  such  income,  in  the 
absence  of  proof  to  the  contrary,  is  presumed  to  be. 

The  judgment  will  be  reversed,  and  here  rendered  in  favor  of  the  appellee, 
for  the  sum  of  $67,500,  the  value  of  the  bonds  as  found,  with  interest  on  that 
sum  at  the  rate  of  8  per  cent,  per  annum  from  the  fifth  day  of  June,  1884. 
It  is  so  ordered. 


MoBBis  and  others  v.  The  Sohookeb  Lbon'a  and  another. 

{Supreme  (hurt  qf  Texae,    February  1,  1887.) 

Tolls — ^Fbanchis*— Fbbiqht— Citt  of  Corpus  Chbisti— Conditions. 

A  franchise  of  collecting  tolls  on  all  freight  passing  over  a  certain  channel  was 
granted  to  the  cit^  of  Corpus  Chrfsti,  which  was  transferred  by  the  city  to  M.  A  C. 
upon  certain  considerations,  among  them  that  of  keeping  the  channel  of  the  depth 
of  8  feet,  and  of  the  width  of  100  feet,  throughout  its  entire  length,  a.s  required  by 
the  laws  of  the  state.  There  was  evidence  to  show  that  during  the  entire  month  of 
May,  1881,  the  channel  was  not  8  feet  deep,  or  100  feet  wide,  lor  its  whole  length ; 
Bud  that  the  city  council,  after  having  given  notice  to  M.  <ft  C.  to  restore  it  to  its 
contract  dimensions,  passed  an  ordinance  suspending  the  collecting  of  tolls  till  the 
channel  should  be  restored,  and  that  the  order  was  in  force  dunn^  that  month. 
Seld,  in  a  suit  by  M.  &  C.  to  recover  tolls  on  freight  transported  during  the  month 
of  May,  1881,  that,  as  they  had  failed  to  keep  the  channel  of  the  depth  and  width 
required  by  the  state  and  their  contract  with  the  city,  they  were  not  entitled  to 
maintain  the  suit. 

Appeal  from  Nueces  county. 

MeCamphell  <&  Giiyens,  for  appellants.     Wdch  d  Qityens,  for  appellee. 

WII.IJB,  G.  J.  This  suit  is  by  the  appellants  against  the  schooner  Leona 
and  her  owner,  N.  Gussett,  for  the  sum  of  $431.84,  alleged  to  be  due  the  ap- 
pellantB  as  double  tolls  on  freight  transported  during  the  month  of  May,  1881, 
in  the  Leona,  over  an  artificial  channel  connecting  the  passes  of  Aransas 
and  Corpus  Christi.  The  defense  of  the  appellees  was  the  failure  of  Morris 
&  Cummings  to  keep  the  channel  of  the  depth  of  8  feet,  and  of  the  width  of 
100  feet,  through  its  entire  length,  as  required  by  the  laws  of  the  state  and 
a  contract  entered  into  by  them  with  the  city  of  Corpus  Christi.  The  appellees 
4dleged  that  it  was  of  much  less  depth  and  width  than  was  required  at  the 
time  the  freight  for  which  the  tolls  were  charged,  passed  over  the  channel, 
and  had  been  in  this  condition  for  a  long  time  previous  thereto.  They  f  tjrther 
daim  the  city  had,  as  far  back  as  1877,  caused  the  width  and  depth  of  the 
channel  to  be  ascertained  by  proper  soundings,  and,  finding  it  narrower  and 
shallower  than  the  contract  required,  had  notified  Morris  &  Cummings  of  the 
fact;  that  they  had  refused  to  restore  its  proper  dimensions,  and  thereupon 
the  city  counsel  had  suspended  their  right  to  collect  tolls,  and  that  this  sus- 
pension was  in  force  at  the  time  the  Leona  transported  the  said  freight  over 
the  channel.  The  appellants  denied  these  allegations  as  to  the  dimensions  of 
the  channel  at  that  time;  and  further  insisted  that,  if  the  facts  sieged  were 
troe,  this  would  not  defeat  their  right  to  collect  the  tolls,  as  this  right  was  a 
franchise  which  could  be  forfeited,  if  at  all,  only  by  a  direct  proceeding  on 
the  part  of  the  state,  and  that  it  was  not  subject  to  the  collateral  attack  made 
upon  it  in  this  case.  The  court  below  found  the  facts  to  be  in  accordance 
with  the  defenses  set  up  by  the  appellees,  and  that  the  suit  could  not  be  main- 
tained, because  the  channel  was  not  up  to  contract  requirements  at  the  time 
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the  Leona  passed  ovei^  it  with  the  freight  upon  which  the  tolls  were  charged, 
and  gave  judgment  for  the  appellees.  Prom  that  judgment  this  appeal  is- 
prosecuted. 

There  was  abundant  proof  produced  upon  the  trial  to  show  that  during  the 
entire  month  of  May»  1881,  the  canal  was  not  8  feet  deep,  or  100  feet  wide,  for 
its  whole  length;  but  that  at  the  time,  and  for  more  than  three  years  previous 
thereto,  it  had  been  allowed  to  shoal  and  narrow  to  much  less  dimensions.  It 
was  also  shown  that,  as  far  back  as  1877,  the  channel  had  become  so  obstructed 
as  to  interfere  with  the  transit  of  vessels  drawing  less  than  eight  feet  of  water  i 
that  the  city  council  of  Corpus  Christi  had  ascertained  this  fact  by  an  actual 
survey;  had  given  notice  to  Morris  &  Cummings  to  restore  it  to  proper  di- 
mensions; but  that  they  had  failed  to  do  so  until  September,  1881.  The  city 
council  had  passed  an  ordinance  suspending  the  collecting  of  tolls  till  the  chan- 
nel should  be  restored,  and  that  the  order  was  in  force  during  the  month  of 
May,  1881.  Some  of  this  evidence  was  objected  to  by  the  appellants,  but,  as 
these  facts  were  impor&nt  upon  the  question  of  the  right  of  appellants  to  de- 
mand toll,  as  will  be  seen  hereafter,  there  was  no  error  in  the  court's  taking 
it  into  consideration. 

Questions  as  to  the  relation  of  Morris  &  Cummings  to  the  city  of  Corpus 
Christi,  in  reference  to  the  right  to  take  these  tolls,  have  been  before  this 
court  on  three  different  occasions.  See  Morris  v.  TTie  Leona,  62  Tex.  35; 
Same  v.  State,  Id.  728;  Same  v.  State,  65  Tex.  53.  The  result  of  these  de- 
cisions is  that  the  right  to  construct  and  maintain  the  channel,  and  demand 
toll  for  the  passage  of  vessels  through  it,  which  had  been  granted  to  the  city 
of  Corpus  Christi,  was  by  her  transferred  to  Morris  A  Cummings  upon  cer- 
tain considerations  and  conditions,  and  until  the  bonds  issued  by  the  city  in 
payment  for  the  channel  should  be  paid  off  by  the  amount  received  for  such 
tolls.  This  agreement  as  to  the  transfer  was  held  to  be  valid  in  all  respects, 
and  a  contract  which  the  state  could  not  impair  by  subsequent  legislation. 
Every  part  of  the  contract  was  binding,  and  might  be  enforced.  Hence  that 
portion  which  provides  for  a  suspension  of  tolls  so  long  as  the  channel  was. 
not  of  proper  dimensions  cannot  be  eliminated  from  the  contract,  but  must 
be  rendered  effective  according  to  its  terms.  It  was  inserted  for  the  purpose 
of  securing  a  c(»npliance  with  the  other  provisions  of  the  contract,  and  effect- 
ing its  objects,  which  was  to  excavate  and  keep  constantly  in  good  condition 
a  channel  which  would  open  the  port  of  Corpus  Christi  to  the  commerce  of 
the  world.  To  dig  such  a  chann^,  and  then  allow  it  to  Oil  up,  would  be  of 
little  service  to  commerce,  or  the  interests  of  the  city;  hence  the  requirement 
that  it  be  kept  at  the  proper  depth  was  as  important  as  that  it  should  be  of 
sufficient  dimensions  when  originally  constructed.  The  city  council  reserved 
no  other  means  of  enforcing  this  important  provision  of  the  contract  except 
the  right  to  suspend  the  tolls  if  it  was  not  fulfilled.  If  she  cannot  enforce 
these^terms,  then  the  reservation  is  void,  and  the  contract  stands  as  if  no  such 
right  was  reserved,  and  the  city  is  powerless  to  compel  the  contractors  to  keep 
the  channel  in  the  condition  they  have  agreed  that  it  should  at  all  times  re- 
main. 

But  it  is  said  that  the  state  must  proceed  by  an  information  in  the  nature 
of  a  qtio  vxirranto  to  forfeit  the  franchise,  and  this  is  the  only  remedy  for  any 
default  in  maintaining  the  channel  at  proper  depth  and  breadth.  The  quo 
toarranto  proceeding  is  used  to  forfeit,  not  to  suspend,  a  franchise.  It  is  used 
to  reclaim  tf  privilege  granted  by  the  state,  not  to  punish  for  a  breach  of  pri- 
vate contract.  The  present  contract  contemplated  no  such  penalty  as  the  per- 
manent deprivation  of  the  right  to  collect  tolls  for  a  failure  on  the  part  of 
Morris  &  Cummings  to  keep  the  channel  of  prescribed  dimensions.  The  pen- 
alty was  a  suspension  of  tolls  till  the  proper  size  of  the  channel  should  be  re- 
stored. This  stipulated  penalty  was  imposed  to  compel  the  maintenance  of 
a  channel  which  would  admit  vessels  of  sufficient  draught  to  serve  the  pur* 
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poses  of  the  commeroe  of  CJorpus  ChristJ.  If.  it  should  become  shoaled,  it  was 
to  the  interest  of  the  city  that  its  depth  should  be  restored,  and  the  fact  that 
no  tolls  could  be  received  till  this  was  done  was  a  spur  and  an  encouragement 
to  the  contractors  to  restore  it  as  soon  as  possible.  Whatever  may  be  the 
right  of  the  state  to  proceed  for  a  forfeiture  of  franchise  under  the  laws  by 
which  it  was  granted  to  the  city,  it  is  very  clear  that  the  existence  of  such  a 
power  in  the  state  would  not  Interfere  with  the  right  of  the  city  to  enforce 
her  contract  with  the  constructors  of  the  channel.  These  rights  were  en- 
tirely consistent  with  each  other.  The  one,  as  we  have  held,  must  be  directed 
against  all  parties  having  an  interest  in  the  franchise,  viz.,  the  city  and  the 
contractors,  {Morris  v.  State,  65  Tex.  53;)  the  other  was  to  be  enforced  be- 
tween the  city  and  the  contractors,  without  any  reference  to  the  state  what- 
ever. We  hav6,  then,  a  valid  contract,  with  a  binding  stipulation  contained 
in  it  that,  if  the  agreements  on  the  part  of  Morris  &  Cummings  as  to  deepening 
and  maintaining  the  channel  are  not  complied  with,  their  right  to  toll  shall  be 
suspended. 

Their  agreement  as  to  maintaining  the  channel  was  not  fulfilled.  It  was  ' 
then  the  right  of  the  city  to  suspend  the  tolls  until  the  channel  was  restored. 
This  right  she  exercised  upon  proof  satisfactory  to  herself,  and  which  was 
shown  in  this  case  to  be  true;  and  she  exercised  it  in  the  only  manner  she 
could,  viz.,  through  action  on  the  part  of  her  council.  She  £^ve  notice  to 
Morris  &  Cummings,  and  allowed  them  an  opportunity  of  performing  their 
duty  before  enforcing  the  stipulated  penalty.  This  they  refused  to  do;  and 
we  can  see  no  reason  why,  in  accordance  with  their  contract,  the  right  to  sus- 
pend the  collection  of  tolls  should  not  take  place,  and  be  put  into  practical 
effect,  when  they  are  sought  to  be  collected  during  the  suspension.  This 
would  be  the  effect  of  a  breach  of  wlike  character  when  no  franchise  was  in- 
volved. If  a  suspension  of  the  right  to  receive  money  from  third  persons  for 
a  failure  to  perform  an  agreement  was  stipulated  for,  upon  such  failure  the 
receipt  of  the  money  could  no  longer  be  enforced.  There  is  nothing  in  the 
nature  of  a  franchise  which  makes  a  contract  between  parties  in  reference  ta 
it  less  obiigat<»y  tlian  when  made  with  reference  to  other  matters.  As  to  its 
forfeiture  for  anything  which  the  state  alone  can  take  advantage  of,  this  is 
between  the  state  and  its  owners;  but,  as  to  any  lawful  contracts  made  be- 
tween the  grantee  and  other  parties,  no  interference  of  the  state  is  necessary 
to  enforce  them,  and  no  failure  on  her  part  to  interfere  can  prevent  the 
grantee  from  insisting  upon  their  performance.  The  stipulation  under  con- 
sideration was,  in  effect,  an  agreement  on  the  part  of  Morris  &  Cummings 
that  they  would  not  charge  tolls  while  the  channel  was  in  a  shoaled  condition. 
This  stipulation  inured  to  the  benefit  of  each  vessel  that  used  the  channel,  and 
the  suspension  was  inoperative  if  vessels  could  be  compelled  to  pay  toll  after 
it  was  declared  in  the  same  manner  as  before.  When  the  contingency  hap- 
pened for  which  the  tolls  might  be  suspended,  and  the  suspension  took  place, 
the  agreement  was  that  any  vessel  might  pass  over  the  channel  without  pay- 
ing tolls,  and  it  was  a  violation  of  their  agreement  to  collect  them.  If  the 
agreement  had  been  that  any  vessel  which  should  be  grounded  on  her  passage 
through  the  canal  should  not  pay  toll,  such  a  contract  could  certainly  be  en- 
forced by  pleading  this  fact  in  a  defense  of  a  suit  to  recover  toUs  from  her. 
This  would  be  a  suspension  of  the  franchise  in  a  particular  case.  If  it  can  be 
suspended  at  all,  it  can  be  suspended  to  any  extent  the  parties  can  agree  upon. 
If  a  contract  to  the  effect  that  the  franchise  of  Morris  &  Cummings  should 
cease,  and  revert  to  the  city,  in  case  of  their  non-performance  of  any  part  of 
their  contract,  had  been  so  authorized  by  the  state,  there  could  be  no  objection 
to  its  enforcement,  though  it  deprived  them  of  the  franchise  altogether,  and 
reinvested  it  in  the  city.  No  proceeding  on  the  part  of  the  state  would  have 
been  necessary,  as  the  franchise  was  not  to  be  resumed  by  the  state,  but  by^ 
her  grantee.   In  that  event  their  right  to  tolls  would  be  divested  by  virtue  of 
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their  contract,  and  that  it  was  suspended  by  the  action  of  the  council  does 
not  admit  of  a  doubt. 

We  think  the  conclusions  of  the  court  that  this  suit  could  not  be  maintained 
were  correct,  and  the  Judgment  is  affirmed. 


Moore  v,  Moore,  Ex'x. 
(Sujpreme  Cbitrt  of  Texas.    February  1,  1887.) 

TbIAIt-SpBCIAL  VeHDICT— I88UM. 

Plaintiff  claimed  one-half  of  a  tract  of  land  as  assignee  of  a  widow's  Interest  In 
the  land,  and  the  other  one-half  as  creditor  of  the  deceased  husband.  Defendant 
claimed  the  whole  tract  under  a  deed  from  the  husband,  which  nlaintiff  charged- 
was  frandulent.  The  jury  found  specially  for  defendant  for  one-half  of  the  land, 
and  thereupon  the  court  entered  judgment  for  defendant  for  one-half  of  the  land. 
JSeld^  a  special  verdict  must  determine  all  the  issues  made  by  the  pleadings,  and  in 
language  not  to  be  misunderstood,  and  a  yerdict  finding  only  part  of  the  issues  is 
fatally  defective.  Therefore  the  verdict  in  this  case  did  not  authorize  the  judg- 
ment in  favor  of  defendant  for  one-half  of  the  luid,  nor  any  other  judgment. 

Appeal  from  Houston  county. 

/.  E.  Burnett,  for  appellant.    D.  A.  ITunrif  for  appellee. 

Gaines,  J.  This  litigation  has  grown  out  of  the  decree  of  divorce  ren- 
dered in  favor  of  Jane  Rice  against  C.  A.  Rice  on  a  writ  of  error  sued  out  by 
the  former.  The  decision  is  reported  in  81  Tex.  174.  George  F.  Moore  be- 
came the  assignee  of  the  wife's  interest  in  the  community  property  of  that 
marriage,  and  also  of  a  probated  claim  in  her  favor  against  her  divorced  hus- 
band's estate,  he  having  died  after  the  decree  of  divorce  was  granted.  He  in- 
stituted  this  suit  to  recover,  as  such  assigii^,  of  appellant  one-half  of  the  tract 
of  land  now  in  controversy,  and  to  subject  the  other  half  to  the  payment  of 
the  probated  claim.  C.  A.  Rice's  heirs  were  made  parties  to  the  proceedings, 
by  amendment.  The  case  has  heretofore  been  twice  before  this  court.  On 
the  first  appeal  the  judgment  was  reversed  on  account  of  a  want  of  service 
upon  one  of  the  heirs  of  Rice.  Upon  the  second,  however,  the  case  was  dis- 
<;ussed  upon  its  merits,  and  the  law  as  applicable  to  it  made  clear.  See 
Moore  v.  Moore,  59  Tex.  54.  The  same  issues,  in  substance,  seem  to  have 
l>een  presented  upon  the  second  as  were  made  upon  that  from  which  the  pres- 
ent appeal  was  taken.  The  judgment  now  appealed  from  is  for  appellee  for 
one-half  of  the  land  in  controversy,  and  in  favor  of  appellant  for  the  other 
half.  The  verdict  of  the  jury  was  as  follows:  "We,  the  jury,  find  for  the  d^ 
fendant,  H.  W.  Moore,  one-half  of  the  1,020  acres  of  land  claimed  by  him." 

The  first  assignment  of  error  is  that  "the  court  erred  in  overruling  defend- 
jint's  motion  to  amend  and  reform  the  judgment,  and  the  judgment  rendered 
in  favor  of  appellee  for  half  the  land  sued  for  is  without  a  verdict  to  support 
it,  and  judgment  should  have  been  rendered  for  appellant  on  the  verdict,  there 
being  no  finding  for  appellee  for  any  portion  of  the  land." 

The  issues  presented  on  the  trial,  brietly  stated,  are  as  follows:  Plaintiff 
claimed  that  the  land  was  conveyed  to  defendant,  H.  W.  Moore,  by  C.  A. 
Rice,  the  husband,  during  the  pendency  of  the  divorce  suit,  with  the  intent 
to  defraud  the  wife  of  her  interest  in  the  community  estate,  and  that  it  was 
ifor  that  reason  void  as  to  her;  and  that,  therefore,  plaintiff,  as  the  assignee  of 
her  rights,  was  entitled  to  recover  directly  one-half  of  the  land,  and  to  have 
the  other  half  subjected  to  the  payment  of  the  probate  claim  against  the  hus- 
band's estate.  The  defendant,  H.  W.  Moore,  denied  this,  and  alleged  that 
the  land  was  conveyed  to  him  in  good  faith,  and  in  consideration  of  services 
rendered  by  him  in  preservation  of  the  community  estate;  and  also,  that  the 
wife,  after  her  claim  was  allowed,  received  from  the  husband's  part  of  the 
community  estate  property  sufficient  to  satisfy  that  debt.  These  issues  are 
presented  in  the  charge,  and  under  one  state  of  facts  the  jury  are  instructed 
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to  find  for  the  plaintiff,  and  under  tlie  other  for  the  defendant,  but  they  are 
nowhere  directed  to  find  a  verdict  for  defendant  for  one-half  of  the  land.  Is 
this  finding  sufficient  to  authorize  a  judgment  for  plaintiff  for  one-half  of  the 
premises  sued  for?  A  special  yardict  is  defect! ve»  and  must  be  set  aside, 
which  does  not  find  all  the  facts  put  in  issue  by  the  pleadings,  although  the 
evidence  may  establish  beyond  any  controversy  the  existence  of  the  facts  not 
found.  PcLSchal  v.  Cushman,  27  Tex.  74.  This  is  equally  true  of  a  general 
verdict. 

In  the  leading  case  of  PatterBtm  v.  U.  S.,  2  Wheeit.  221,  Mr.  Justice  Wash- 
ington, in  delivering  the  opinion  of  the  court,  says:  "The  rule  of  law  is  pre- 
cise-upon  this  point.  A  verdict  is  bad  if  it  varies  from  the  issue  in  a  sub- 
stantial matter,  or  if  it  find  only  a  part  of  that  which  is  in  issue.  Tlie  reason 
of  the  rule  is  obvious:  it  reslilts  from  the  nature  and  end  of  pleading. 
Whether  the  jury  find  a  general  or  special  verdict,  it  is  their  duty  to  find  the 
very  point  in  issue;  and  although  the  coi^rt  in  which  the  cause  is  tried  may 
give  form  to  a  general  finding,  so  as  to  make  it  harmonize  with  the  issues, 
yet,  if  it  appears  to  that  court  or  to  the  appellate  court  that  the  finding  is 
different  from  the  issue,  or  is  confined  only  to  a  part  of  the  matter  in  issue, 
no  judgment  can  be  rendered  on  the  verdict. " 

It  may  be  said  that  there  is  a  more  cogent  reason  for  the  rule  than  that 
laid  down  in  the  passage  just  quoted.  It  is  the  right  of  the  parties  to  have 
the  jury  pass  upon  all  the  facts  controverted  by  the  pleadings;  and  when  they 
have  omitted  to  do  this,  however  clear  and  undisputed  the  evidence  upon  the 
issuei^not  found,  the  court  cannot  render  judgment  without  usurping  in  part 
the  function  of  the  jury,  and  thereby  infringing  a  right  guarantied  by  the  con- 
stitution and  laws. 

A  very  similar  verdict  to  the  one  now  before  us  was  held  bad  in  the  case  of 
McCoy  V.  BiveSt  1  Smedes  &  M.  592.  We  quote  from  the  opinion:  "An  exe- 
cution was  levied  upon  two  slaves,  Charles  and  Fanny,  which  were  claimed 
by  a  party  not  named  in  the  execution.  An  issue  under  the  statute  for  the 
trial  of  the  right  of  property  was  made  up,  and  the  jury  returned  a  verdict 
l^at'the  following  described  property  mentioned  in  the  execution  was  not 
the  property  of  the  claimant,*  and  describing  the  property  as  slaves  Charles 
and  Lucy.  *  •  •  The  judgment  follows  the  verdict  in  setting  forth  the 
names  of  the  slaves.  There  was  no  finding  by  the  jury  upon  the  right  of 
property  in  the  slave  Fanny,  or  of  her  value,  and  there  was  a  finding  upon 
the  right  of  property  in  the  slave  Lucy,  and  of  her  value,  who  was  not  men- 
tioned in  the  return  of  the  sheriff  upon  the  execution,  nor  in  the  issue  for  the 
trial  of  the  right  of  property. "  The  court  then  say,  in  effect,  that  the  ver- 
dict as  to  the  slave  Lucy  might  be  rejected  as  surplusage,  but  that  it  is  bad 
because  it  does  not  find  the  issue  as  to  the  slave  Fanny.  See,  also,  Sazvyer  v. 
Pitts,  4  Stew.  A  P.  365;  Crouch  v.  Martin,  3  Blackf.  256;  Smith  v.  Kaymondr 
1  Day,  189;  Sehmitz  v.  Lavferty,  29  Ind.  400;  People  v.  Doeehurg,  17  Mich. 
135 ;  Phillips  v.  Hill,  3  Tex.  397 ;  Crutcher  v.  Williams,  4  Humph.  345 ;  Mid- 
dleUm  V.  Quigley,  12  N.  J.  Law,  352;  Longcope  v.  Bi-vce,  44  Tex.  434. 

The  judgment  in  the  case  before  us  shows  that  the  court  below  construed 
the  verdict  as  a  finding  in  favor  of  plaintiff  for  one-half  of  the  land,  and  in 
favor  of  the  defendant  for  the  other  half.  But  we  think  such  a  conclusion 
unwarranted.  It  may  be  conceded  that  it  matters  not  how  a  finding  is  ex- 
pressed, so  that  the  meaning  of  the  jury  is  clearly  intelligible;  and  it  may  be 
that  what  is  not  expressed  may  be  implied,  provided  the  implication  be  a  nec- 
essary deduction  from  that  which  is  directly  stated.  There  is  no  such  irre- 
sistible implication  in  the  verdict  in  this  case.  It  may  be  that  the  court  cor- 
rectly interpreted  the  language  of  the  jury,  or  it  may  be  that  they  agreed  only 
that  defendant  was  entitled  to  one-half  of  the  land,  and  failed  to  agree  upon 
the  issues  involving  the  question  of  title  to  the  otheir  half.  As  to  the  true 
construction  of  such  a  verdict,  neither  the  lower  court  nor  this  court  is  per- 
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mitted  to  speculate.  The  verdict  must  find  all  the  issues  made  by  the  plead- 
ings in  language  which  does  not  admit  of  mistake.  It  should  be  the  end  and 
not  the  continuation  of  the  controversy. 

Because  there  is  no  sufficient  verdict  to  support  the  Judgment  of  the  court 
below,  or  any  other  judgment  which  might  be  rendered  here,  it  must  be  set 
aside,  and  the  case  remanded  for  a  new  trial. 

We  think  it  unnecessary  to  consider  any  of  the  other  questions  raised  by 
the  assignments  of  error  by  appellant,  or  the  cross-assignments  by  appellee. 
In  the  well-considered  opinion  delivwed  upon  the  second  appeal,  the  law  ap- 
plicable to  the  case  is  fully  and  clearly  stated,  and  we  adhere  to  that  opinion 
as  the  law  of  the  case.  From  the  third  paragraph  of  the  general  charge  it 
would  seem,  however,  that  the  court  below  misconceived  it  upon  the  question 
of  the  revivor  of  the  injunction  in  the  case  of  Rice  v.  Rice  by  the  suing  out 
of  the  writ  of  error.  The  opinion  holds  that  the  bond  given  in  that  case  was 
not  &  superitedeas  bond,  and  that  it  did  not  revive  the  injunction,  and  ex- 
pressly reserves  the  point  as  to  the  effect  of '  a  supersedeas  in  such  a  case. 
The  principle  laid  down  is  that  the  writ  of  error  was  the  continuation  of  the 
original  suit,  and  not  the  beginning  of  a  new  one,  and  that  one  who  bought 
after  the  judgment  was  rendered,  and  before  the  writ  was  sued  out,  was  a 
purchaser  peridente  lite. 

The  judgment  is  reversed,  and  the  cause  remanded. 

Willie*  0.  J.>  did  not  sit  in  this  case. 


Oduu  v.  MoMahon. 

{Supreme  Court  of  Texas.    February  1,  1887.) 

JuDOMEVT— Jubtigb'b  Court— Rbview— Injukctioh. 

A  statute  making  the  judgment  of  a  justice  of  the  peace  final  where  the  amount 
in  controyersy  is  less  than  $20,  Buch  a  judgment  cannot  be  reviewed  by  means  of 
an  application  to  a  supcurior  court  for  an  injunction  restraining  the  enforcement  of 
the  judgment,  It  appearing  that  every  defense  which  the  ai>plicant  for  the  injono- 
tion  had  the  right  to  urge  might  have  been  proved  in  the  suit  in  the  justice's  court. 

Appeal  from  Newton  county. 

Appellee,  F.  B.  McMahon,  filed  suit  in  the  district  court  of  Newton  county 
for  an  injunction,  to  restrain  the  enforcement  of  a  judgment  for  $15,  rendered 
against  him  in  a  justice^s  court  of  said  county  in  favor  of  appellant,  W.  T. 
Odum.  The  petition  alleges  that  one  Hines  having  sued  one  Trotti,  and 
garnished  appellee,  judgment  was  rendered  against  appellee  for  $15  which 
be  owed  Trotti,  and  that  appellee  paid  the  judgment,  buc  that  subsequently, 
appellant,  Odum,  claiming  as  assignee  of  Trotti,  sued  appellee  for  the  same 
$15  debt,  and  recovered  judgment  therefor.  The  district  court  granted  a  pre- 
liminary injunction  restraining  appellant  from  enforcing  that  judgment,  and 
from  that  order  appellant  appeals. 

H.  C  Howell  and  Burnett  ds  Hanscom,  for  appeUant. 

Willie,  0.  J.  The  court  below  should  have  dissolved  the  injunction  is- 
sued in  this  cause.  The  appellee  had  every  opportunity  of  pleading  and  prov- 
ing, in  defense  of  Odum's  suit,  all  the  matter  which  he  set  up  in  his  bill,  or 
proved  upon  the  trial  of  this  cause,  as  grounds  for  restraining  the  judgment 
of  the  justice's  court.  The  amount  in  controversy  was  less  than  $20,  and  the 
judgment  of  a  justice  of  the  peace  in  such  a  case  is  made  final  by  our  stat- 
utes. They  did  not  intend  that  the  justice's  decision  in  such  a  case  should  be 
subject  to  review  in  another  court,  or  that  there  should  be  a  new  trial  of  the 
case  granted  under  any  circumstances  except  in  the  court  where  the  judgment 
was  rendered.  Yet  the  object  of  this  suit,  which  was  accomplished  by  the 
decision  of  the  district  court,  was  to  give  the  l>enefit  of  an  appeal  to  McMa*> 
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hon,  who  had  lost  in  the  justlce^s  court,  and  to  allow  him  a  new  trial  before 
the  district  court  of  the  very  cause  which  had  been  passed  upon  by  the  jus- 
tice. There  is  nothing  in  our  laws  which  allows  a  writ  of  injunction  to  serve 
the  purposes  of  an  appeal  or  certiorariy  and  it  is  directly  in  the  teeth  of  the 
statute  to  use  this  or  any  other  methods  of  having  the  judgment  set  aside 
which  the  statute  intends  shall  be  final. 
The  judgment  of  the  court  below  vnll  be  reversed,  and  the  cause  dismissed. 


MoCoNNBLL  «.  Wall. 

(Supreme  Cburt  qf  Texat,    February  4, 1887.) 

<}ouiffTisB~BoND0— Jail— CoMXissiOKJiBs'  Coubt— Couwty  Judge  Aoniro. 

Ck>unty  commissioners,  in  order  to  raise  money  to  baild  a  court-honse  and  lall, 
issued  bonds  of  the  connty,  and  instructed  the  connty  judge  to  sell  some  of  tnem 
to  a  bank,  the  bank  pajring  nothing  in  cash,  but  agreeing  to  pay  the  price  of 
the  bonds  when  the  money  should  be  needed  for  the  buildings.  Rev.  St.  Tex. 
arts.  995,  1200,  authorizing  the  county  treasurer  to  bring  suit  in  the  name  of  the 
county  for  all  debts  due  the  county,  the  treasurer  accordingly  sued  the  county 
judge,  seeking  to  charge  him  for  the  price  of  the  bonds,  as  if  be  had  actually  re- 
ceived the  money  in  cash  from  the  bank ;  it  appearing  that  the  bank  had  realized 
upon  the  bonds  by  selling  them  as  soon  as  they  were  delivered.  Heldf  the  action 
could  not  be  maintained,  as  the  county  commissioners'  court  has  control  of  the 
financial  affaiia  of  the  county;  and,  if  it  makes  a  contract  by  which  mon^  does 
i)ot  become  due  so  soon  as  it  ought,  the  county  treasurer  cannot  correct  their  mis- 
take or  bad  management  by  holding  the  county  judge  liable,  when  he  did  only 
what  he  was  directed  to  do. 

Appeal  from  Houston  county. 

Nunn  i&  Denny f  for  appellant.  Mcaocy  ikJkfaaxy  and  W.  B.  WcUh  for  ap- 
pellee. 

Stayton,  J.  This  action  was  brought  by  the  appellant,  as  county  treas- 
urer of  Houston  county,  against  W.  B.  Wall,  county  judge  of  that  county,  to 
recover  money  which  he  alleged  belonged  to  the  county,  and  was  by  the  de* 
f endant  unlawfully  detained.  It  appears  that  Houston  county  found  it  neces- 
sary to  issue  and  sell  bonds  to  raise  money  to  erect  a  court-house  and  jail  in 
place  of  like  buildings  destroyed  by  fire.  The  county  sold  $20,000  of  bonds 
for  this  purpose,  but  the  bonds  were  not  delivered  at  the  time  some  of  the 
parties  contracted  for  them,  and  the  money  was  not  paid  until  the  bonds 
were  delivered,  though  they  were  made  to  bear  interest  before  the  date  of  the 
delivery.  The  proceeds  of  all  the  bonds,  except  some  amounting  to  some 
82.500  were  paid  to  the  appellant  before  the  institution  of  this  suit.  Bonds 
for  $5,000  were  sold  to  the  Houston  county  bank,  under  an  agreement  be- 
tween the  bank  and  the  commissioners'  court  that  they  should  be  paid  for  as 
the  money  was  needed  in  the  erection  of  the  court-house  and  jail.  These 
bonds  were  sold  at  par,  and  one-half  of  their  proceeds  was  paid  to  the  appel- 
lant before  this  suit  was  instituted,  but  the  residue  was  afterwards  paid. 

The  county  commissioners'  court  has  control  of  the  financial  affairs  of  a 
county,  and,  if  it  makes  contracts  through  which  money  does  not  become  due 
to  it  so  soon  as  it  ought,  the  county  treasurer  cannot  correct  its  mistakes  or 
bad  management,  by  an  action  against  a  county  judge,  to  whom  the  commis^ 
sioners'  court  has  confided  the  duty  of  consummating  an  authorized  contract, 
to  compel  such  an  official  to  pay  over  to  him  money  not  received,  and  which 
under  the  contract  the  county  was  not  then  entitled  to  receive.  The  appellee 
was  acting  under  the  instructions  of  the  county  commissioners'  court  in  sell- 
ing the  bonds  to  the  bank,  and  paid  to  the  treasurer,  before  this  action  was 
instituted,  all  the  money  received  under  the  contract,  or  which,  under  the  con- 
tract, the  connty  was  entitled  to  receive  before  that  time.  It  is  made  the  duty 
of  county  treasurers  "to  direct  prosecutions  according  to  law  for  the  recovery 
of  all  debts  that  may  be  due  his  county,  and  superintend  the  collection  thereof," 
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(Rev.  St.  art.  995;)  but  It  would  seem  that  all  such  suits  should  be  brought  ii¥> 
the  name  of  the  county,  (Rev.  St.  art.  1200.)  The  evidence  does  not  tend  to  show 
that  the  appellee  withheld  from  the  appellant,  at  the  time  this  action  was- 
brought,  any  money  which  the  latter  was  entitled  to  hold,  and  the  court  correctly 
instructed  a  verdict  for  the  defendant.  The  sale  of  the  bonds  to  the  Houston 
County  Bank  seems  not  to  have  been  made  by  written  contract,  though  some 
memorandum, or  receipts  for  the  bonds  seems  to  have  been  executed  by  the 
bank.  Under  this  state  of  facts,  there  was  no  error  in  admitting  the  evidence - 
introduced  to  show  the  terms  of  the  sale. 
There  is  no  error  in  the  judgment,  and  it  will  be  affirmed. 


Tufts  v.  Clevelaio). 

(Supreme  Cburt  of  Texcu.    February  4, 1S87.) 

OoHDmoNAL  Salk— Right  or  Vendee's  Gbkdito'bs. 

AooDfcractfor  the  purchase  of  personal  property,  providing  that  the  purchaser - 
shall  have  the  possession  of  the  property,  but  the  title  is  to  remain  with  tnevendor 
until  all  of  the  purchase  mone^  is  uaid,  constitutes  an  executory  contract,  and  the 
property  is  not  subject  to  be  seized  in  the  hands  of  the  purchaser;  under  process  tO' 
satisfy  nis  creditors,  until  they  have  paid  or  tendered  to  the  original  seller  the 
amount  due  on  such  property.  The  rule  is  otherwise,  however,  under  the  Texas  act 
of  March  31, 1885,  requiring  the  registration  of  such  contracts.^ 

Appeal  from  Washington  county. 

Bassettf  Muse  <&  Mtise,  for  plaintiff  and  appellant. 

Willie,  C.  J.  The  only  question  relied  on  by  the  appellant  for  a  reversal 
of  the  judgment  rendered  in  this  cause  was  fully  settled  by  the  decision  of  this^ 
court  in  City  Nat.  Bank  v.  Tufts,  63  Tex.  113.  That  case,  like  this,  was  a 
suit  to  try  the  right  of  property  to  a  soda-fount  levied  on  under  a  writ  of  at- 
tachment sued  out  by  a  creditor  of  the  party  in  possession  of  the  property;  and 
in  that  case,  as  in  this,  the  property  was  claimed  by  Tufts  under  instruments 
similar  to  those  under  which  he  claims  the  soda-fount  in  this  suit.  These  in- 
struments constitute  a  contract  for  the  purchase  of  personal  property,  under 
which  its  possession  passes  to  the  purchaser,  but  by  the  terms  of  the  contract 
the  title  remains  with  the  seller  until  deferred  payments  of  purchase  money 
are  made.  In  that  case  it  was  held  that  this  constitutes  an  executory  con- 
tract, and  the  property  is  not  subject  to  be  seized  under  process  to  satisfy  the 
creditors  of  the  purchaser  until  they  have  paid  or  tendered  to  the  original  seller 
the  amount  due  on  such  property.  The  opinion  in  that  case  is  decisive  of  this^ 
as  there  was  no  tender  of  the  purchase  money  made  by  the  appellee,  and  th& 
soda-fount,  therefore,  remain'ed  the  property  of  the  appellant,  and  was  not 
subject  to  the  debt  for  which  it  was  seized  under  attachment.  The  Judgment 
of  the  court  below  holding  to  the  contrary  must  be  reversed,  and  judgment 
rendered  here  in  behalf  of  the  appellant,  and  it  is  so  ordered. 

It  is  to  be  remarked  that  the  rights  of  the  appellant,  under  the  agreement 
contained  in  the  notes  given  to  him  by  Chase,  accrued  before  the  passage  of 
the  act  of  March  31, 1885,  by  which  the  law  in  respect  to  such  reservations  of 
title  was  changed  by  the  legislature. 

lAs  to  the  validity  of  conditional  sales  reserving  the  title  to  the  property  in  the  seller, 
and  the  application  of  registration  laws  to  such  sales,  see  Redewiu  v.  Gillen,  (N.  M.)  lit 
Pac.  Rep.  872,  and  note. 

See,  also.  Manning  v.  Gunningham,  (Neb.)  81  N.  W.  Bep.  dB8;  Klrby  v.  Tompkin%. 
(Ark.)  poBi,  — . 
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Maass,  Ex'x,  v.  Solinsky. 
{Supreme  Court  of  Texas,    February  1,  1887.) 

▲pPBAL— JlTBTICB  OF  THB  PXAOB—KSOOBD— GaUBX  OF  AoTIOM. 

Rev.  St.  Tex.  art.  1673,  providing  that,  in  a  suit  in  a  justice's  court,  a  brief  state- 
ment of  tlie  pleadings  shall  be  noted  on  the  docket,  and  article  1640  iVirther  provid- 
ing that,  when  an  appeal  is  taken  from  a  justice's  court  to  the  district  court,  the 
justice  shall  make  out  a  true  copy  of  all  the  entries  on  his  docket  in  the  cause,  and 
certify  the  same,  with  the  original  papers  in  the  case,  to  the  clerk  of  the  district 
court,  held,  in  a  cause  originating  in  a  Justice's  court,  the  cause  of  action  must  ap- 
pear from  the  entries  made  on  the  justice's  docket,  from  the  pleadings  filed  in  the 
case,  if  any,  or  from  an  agreed  case,  as  the  district  court  can  pass  on  no  other  case 
than  the  one  tried  in  the  justice's  court;  nor  can  the  supreme  court  review  the  ac- 
tion of  the  district  court  unless  the  issues  appear  from  the  transcript  in  some' of 
these  methods. 

Appeal  from  Jefferson  county. 
Tom  J,  RusseUy  for  appellant. 

Stayton,  J.  This  cause  originated  in  a  justice's  court,  and  on  appeal  was 
tried  in  the  district  court,  but  from  the  transcript  before  us  we  are  unable  to 
ascertain  what  the  cause  of  action  asserted  was.  The  transcript  consists  of 
the  caption,  statement  of  facts,  judgment,  appeal-bond,  and  iissignments  of 
error.  The  j)leadings  in  a  cause  in  justice's  court  may  be  oral,  except  when 
otherwise  required  by  statute,  but  the  law  requires  that  "a  brief  statement 
thereof  shall  be  noted  on  the  docket."  Rev.  .St.  1573.  The  statute  provides, 
further, that,  "whenever an  appeal  has  been  granted  from  a  justice's  court  to 
the  county  court,  it  shall  be  the  duty  of  the  justice  who  made  the  order  im- 
mediately to  make  out  a  true  and  correct  copy  of  all  the  entries  made  on  his 
docket  in  the  cause,  and  certify  thereto  officially,  and  to  transmit  the  same, 
together  with  the  certified  copy  of  the  bill  of  costs  taken  from  his  fee-book, 
and  the  original  papers  in  the  cause,  to  the  clerk  of  the  county  court  of  his 
county."  Rev.  St.  1640.  The  same  requirement  exists  when  the  appeal  is 
taken  to  the  district  court  for  the  reasons  which  authorize  such  appeal.  It  is 
from  the  transcript  and  papers  thus  sent  up  that  the  county  or  district  court 
ascertains  what  the  cause  of  action  presented  and  tried  in  the  justice's  court 
was,  and  of  this  it  must  be  informed;  for  on  appeal  it  can  pass  on  no  case 
other  than  the  one  tried  in  the  justice's  court.  The  cause  of  action  asserted 
in  the  justice's  court  is  the  only  one  that  can  be  asserted  in  the  district 
court  on  appeal.  When  an  appeal  is  taken  from  any  judgment  of  a  district 
court  to  this  court,  it  must  be  informed  as  to  what  the  cause  of  action 
was,  either  through  the  pleadings  made  a  part  of  the  transcript,  or  by  an 
agreed  case  made  as  the  statute  permits.  In  a  case  originating  in 'a  jus- 
tice's court,  this  must  be  shown  to  this  court  by  the  entries  made  on  the  jus- 
tice's docket,  by  pleadings  filed  in  the  case,  if  any,  or  by  an  agreed  case;  and, 
if  it  does  not  appear  what  the  cause  of  action  was,  through  a  transcript  which 
shows  it  in  some  of  these  methods,  this  court  cannot  revise  the  action  of  the 
district  court;  for  unless  it  knows  what  was  tried,  it  cannot  know  whether 
there  was  error  or  not.  The  statement  of  facts,  as  presented,  is  almost  unin- 
telligible, but  we  might  infer  from  it  that  one  of  three  causes  of  action  was 
tried  in  the  district  court.  We  are  not  called  upon  or  authorized  to  draw  in- 
ferences of  this  kind,  and  to  adjudicate  cases  upon  them.  The  presumption 
is  that  the  judgment  of  the  district  court  is  correct,  and,  in  the  absence  of  a 
transcript  showing  to  the  contrary,  its  judgment  will  be  affirmed. 
v.Ss.w.no.i — 19 
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Hanlon  V.  Silk. 

(Supreme  Cburt  of  Texas,    February  8,  1887.) 

Appeal— Bond— Administrator— Appeal  by  Decedent. 

A.,  having  appealed  from  a  judgment  rendered  against  him,  died  before  the  expira- 
tion of  the  20  days  allowed  for  executing  an  appeal-bond,  without  having  executed 
the  bond.  Held,  his  administrator,  who  wa»'not  appointed  until  after  toe  expira- 
tion of  the  20  days,  could  not  pursue  the  appeal  by  thereafter  executing  the  bond, 
notwithstanding  Rev.  St.  Tex.  art.  1408,  allows  an  administrator  to  prosecute  an  ap- 
peal without  giving  bond.  That  article  applies  only  to  appeals  taken  by  the  aa- 
ministrator  after  his  appointment. 

Appeal  from  Galveston  county. 
On  motion  to  dismiss  appeal. 
ffotoard  Finley,  for  appellant. 

Willie,  C.  J.  On  January  15,  1886,  Thomas  E.  Silk  recovered  a  judg- 
ment against  John  Hanlon  in  the  district  court  of  Galveston  county.  The 
term  of  the  court  at  which  this  judgment  was  rendered  adjourned  January 
29,  1886.  Notice  of  appeal  was  duly  given  by  Hanlon,  but  he  died  February 
1,  1886,  without  perfecting  the  appeal  by  giving  bond.  On  fifteenth  Feb- 
ruary, 1886,  John  G.  Duffleld  and  James  Carroll,  as  sureties,  filed  a  bond  con- 
ditioned that  John  Hanlon,  or  his  legal  representatives,  should  pjosecute  his 
appeal  with  effect,  and  perform  the  sentence,  judgment,  or  decree  of  the  su- 
preme court,  in  case  the  judgment  of  the  said  supreme  court  should  be  against 
the  appellant.  It  seems  that  an  original  administration  was  had  upon  the  estate 
of  Hanlon,  but  at  what  time  the  record  does  not  show.  Letters  of  adminis- 
tration de  bonis  non  were  granted  to  James  Carroll  on  January  17,  1887,  and 
in  these  letters  it  is  recited  that  the  former  administrator  had  died,  and  Car- 
roll was  appointed  to  succeed  him  in  the  trust.  The  appellee  moves  to  dis- 
miss the  appeal  because  the  bond  does  not  bind  the  sureties  to  pay  all  such 
damages  as  this  court  may  award  against  the  appellant. 

In  Reid  v.  Feiiiandez,  52  Tex.  379,  it  wa»  held  that  the  want  of  this  con- 
dition in  a  supersedeas  bond  would  vitiate  it,  and  this  ruling  has  been  fol- 
lowed in  verbal  decisions  since  made  upon  the  same  question. 

But  it  is  claimed  that,  on  account  of  the  death  of  Hanlon,  his  administra- 
tor has  the  right  to  prosecute  this  appeal  without  giving  bond  at  all.  The 
statute  reads:  '* Executors,  administrators,  and  guardians,  appointed  by  the 
courts  of  this  state,  shall  not  be  required  to  give  bond  on  any  appeal  or  writ 
or  error  taken  by  them  in  their  fiduciary  capacity."  Bev.  St.  art.  1408.  Had 
this  been  a  writ  of  error  sued  out  by  the  pre^nt  or  former  administrator  after 
his  appointment  as  such,  his  right  to  prosecute  it  in  this  court  without  bond 
would  have  been  beyond  doubt.  Had  administration  been  taken  out  previous 
to  the  expiration  of  20  days  from  the  adjournment  of  the  term  at  which  the 
judgment  was  rendered,  the  question  would  not  have  been  free  from  diffi- 
culty. But,  for  aught  that  appears  from  the  record,  the  estate  of  Hanlon 
was  vacant  and  without  a  representative  till  after  the  20  days  allowed  for 
giving  the  appeal-bond  had  expired.  During  the  whole  period  of  time  elaps- 
ing from  the  notice  of  the  appeal  till  the  expiration  of  the  time  allowed  to 
perfect  it,  there  was  no  way  in  which  it  could  be  perfected  so  as  to  give  this 
court  jurisdiction,  except  by  filing  the  bond  required  by  statute.  This  Han- 
lon did  not  do  previous  to  his  death,  and,  after  that  happened,  there  was  no 
one  authorized  to  give  the  appeal-bond  for  him.  The  parties  whose  names 
appear  to  the  bond  found  in  the  record  as  sureties  were  not  parties  to  the  suit 
in  the  district  court.  They  had,  therefore,  no  right  to  appeal  from  the  judg- 
ment there  rendered.  They  could  not  have  appealed  for  Hanlon  in  his  life- 
time, and  bound  him  by  their  action,  without  his  consent  and  approval;  and 
they  could  not,  of  course,  thus  b^d  his  estate  after  his  death.    When  the  20 
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days  expired  without  perfecting  the  appeal,  there  was  no  means  left  by  which 
tit  could  thereafter  be  perfected  so  as  to  give  the  court  jurisdiction.  The  stat- 
<ute  allows  an  administrator  to  appeal  without  bond,  but  he  cannot  do  so  after 
his  decedent  has  lost  the  right  to  give  bond.  Had  Hanlon  lived  more  than 
20  days  after  .the  adjournment  of  the  term  at  which  the  judgment  was  ren- 
•dered  without  giving  bond,  his  right  of  appeal  would  have  been  lost,  and  it 
•could  not,  therefore,  have  been  prosecuted  by  his  administrator.  The  same 
Tiesult  must  follow  when  the  right  has  been  forfeited  for  any  other  reason, 
and  we  have  seen  that  it  had  been  forfeited  in  this  case  by  the  failure  of  Han- 
lon to  give  bond  up  to  the  date  of  his  death,  and  the  fact  that  there  was  no 
•one  who  had  the  authority  after  his  death  to  take  the  appeal  for  the  estate, 
•either  with  or  without  bond. 

We  think  the  motion  must  prevail,  and  the  appeal  be  dismissed,  and  it  is 
■aoooidingly  so  ordered. 


Scott  and  others  v.  McDaniel. 

{Supreme  Oottrt  of  Texas.    February  4,  1887.) 

1.  AaSIOKMENT  FOB  BENEFIT  OF  CREDITORS — RiGHT  TO   PREFER  CREDITOR. 

In  the  absence  of  legislation  forbidding  it,  a  debtor,  even  though  insolvent  at  the 
time,  may  convey  his  property  so  as  to  give  one  creditor  a  preference  over  another. ^ 

2.  Sams — Rights  of  Unprefsbred  Creditob. 

A  conveyance  of  property  in  trust,  to  sell  and  pay  off  certain  enumerated  debts, 
ia,  in  effect,  a  mortgage,  with  power  of  sale,  and  not  an  assignment:  and  any  resi- 
due that  might  remain  after  payment  of  the  preferred  or  enumerated  debts  would 
be  subject  to  the  claims  of  creditors  generally,  although  not  specially  so  provided 
in  the  conveyance,  and  might  be  reached  by  any  appropriate  process ;  but,  until  it 
has  been  determined  by  the  payment  of  the  enumerated  debts  that  there  is  a  resi- 
due, the  trustee  under  the  deed  is  entitled  to  the  possession  of  the  property,  and  it 
cannot  be  taken  from  him  by  the  levy  of  an  attachment  or  other  writ. 

Appeal  from  Grimes  county. 

H,  H.  Boone,  for  appellee.    Robert  B,  Street,  for  appellants. 

Stayton,  J.  Wheat  &  Thompson  conveyed  to  the  appellee  property  in 
tnist  to  sell  and  pay  off  debts  enumerated  in  the  instrument  by  which  the  con- 
veyance was  made.  That  the  debts  were  just,  and  the  entire  transaction  in 
^ood  faith,  is  not  questioned.  It  is  claimed  that  it  was  in  contravention  of 
the  statutes  in  relation  to  fraudulent  conveyances.  There  is  nothing  on  the 
face  of  the  instrument  from  which  it  can  be  so  held,  nor  do  the  facts  indicate 
that  it  was  executed  for  a  purpose  that  would  invalidate  it  under  the  statute. 
It  was  executed  by  persons  unable  to  pay  their  debts,  and  gave  preference  to 
•creditors  named;  but  the  right  of  even  an  insolvent  debtor  to  do  this  has  al- 
ways been  recognized,  in  the  absence  of  legislation  forbidding  it.  The  prop- 
erty conveyed  was  evidently  not  of  sufficient  value  to  pay  the  debts  which  it 
undertook  to  provide  for,  and  there  is  not  the  slightest  evidence  tending  to 
show  any  agreement  or  understanding  that  the  debtors  were  to  receive  any 
benefit  under  it  other  than  such  as  results  from  the  payment  of  their  debts. 
It  is  urged  that  the  conveyance  was  in  contravention  of  the  statutes  regulat- 
ing assignments.  The  instrument  is,  in  effect,  a  mortgage,  with  power  of 
sale,  and  not  an  assignment;  and  any  interest  that  might  by  any  possibility 
remain  after  the  payment  of  the  enumerated  debts  would  be  subject  to  tho 
claims  of  other  creditors,  and  might  be  reached  by  them  through  any  appro- 
priate process.  In  such  an  instrument  a  clause  of  defeasance  is  not  neces- 
sary, but  would  be  Implied  from  the  character  of  the  instrument  itself. 

The  only  ground  on  which  it  could  be  claimed,  with  any  degree  of  plausi- 
lnlity,that  such  instruments  are  forbidden  by  the  act  regulating  assignments 

JSee  Smith  v.  Whitfield,  (Tex.)  2  S.  W.  Rep.  822,  and  note. 
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by  insolvent  debtors,  is  that  this  act  declares  preferences  void.  That  provision 
of  the  statute  was  considered  in  La  Belle,  etc..  Works  v.  TidbaU,  59  Tex.  292» 
in  which  it  waa  held  that  the  eighteenth  section  of  that  act  had  reference  obIy 
*  to  assignments  made  under  it'^  and,  further,  that  preferences  given  through  in* 
struments  other  than  such  assignments  as  the  act  contemplates  are  valid,  un- 
less in  contravention  of  the  act  concerning  fraudulent  conveyances.  The^ 
questions  presented  in  this  case  have  been  considered  in  several  cases  re- 
cently. Stiles  V.  mil,  62  Tex. 430;  Jaokson  v.  Harby,  65  Tex.  718;  National 
Bank  y,Lof>enherg,  63  Tex.  506;  Waterman  y.Silberberg,  2  S.  W.  Rep.  578r 
(decided  at  last  Tyler  term.) 

The  appellee  was  entitled  to  the  possession  of  the  property  which  the  ap- 
pellants seized,  or  caused  to  be  seized,  and  sold,  and  for  the  violation  of  that 
right  was  entitled  to  recover.  In  case  of  an  assignment  under  the  statute, 
no  creditor  has  the  right,  through  any  kind  of  process,  to  seize  the  assigned 
estate,  and  take  it  out  of  the  hands  of  an  assignee,  but  must  take  under  it,  or 
be  content  to  reach  any  estate  that  may  not  be  properly  paid  to  creditors, 
through  a  writ  of  garnishment,  or  in  some  method  recognized  as  proper,  shall 
any  funds  belonging  to  the  estate  be  paid  into  court  at  the  close  of  the  as- 
signee's administration.  In  case,  however,  of  a  conveyance,  in  the  nature  of 
a  mortgage,  to  a  trustee  with  power  to  sell,  whatever  residuary  interest  the 
debtor  may  have  is  subject  to  the  claims  of  creditoi-s  not  protected  by  it,  and 
this  they  may  reach  by  any  lawful  process;  but  when,  by  the  terms  of  the  in- 
strument, the  trustee  is  entitled  to  posse.s8ion,  it  cannot  be  taken  from  him 
upon  the  levy  of  an  attachment  or  other  writ.    Rev.  St.  arts.  167,  2292, 2296* 

There  is  no  error  in  the  judgment,  and  it  will  be  affirmed. 


Brown  and  otiiers  v>  Reese. 
{Supreme  Cbitrt  of  Texcu.    February  4,  1887.) 

EVIDKNCB— JUDGMIWT  ALLOWING  ScHOOL  VOUCHKK. 

In  an  application  for  a  mandamus  to  compel  the  conmiissionen'  court  of  a  county 
to  issue  a  warrant  for  the  payment  of  a  school  voucher,  it  being  alleged  that  the 
claim  bad  been  audited  and  allowed  by  the  commissioners'  court,  but  the  only  evi> 
dence  of  the  allowance  being  an  indorsement  on  the  warrant  that  "the  court  finds 
a  certain  sum  (naming  it)  due  on  this  claim,"  signed  by  the  county  judge,  A^sM, 
under  Rev.  St.  Tex.  art.  1527,  providing  that  the  proceedings  of  the  commissioners' 
court  shall  be  recorded  by  the  clerk  in  a  suitable  book  .kept  for  the  purpose,  and 
shall  be  signed  b^  the  county  judge  at  the  end  of  each  term,  and  be  attested  by  the 
clerk,  the  Dest  evidence  of  a  judgment  of  that  court  is  either  the  record  itself,  or  a 
certified  copy,  as  provided  for  by  the  statute,  under  the  seal  of  the  clerk ;  and  there 
being  no  authority  for  this  indorsement  by  the  judge,  it  is  not  evidence  for  any 
purpose,  in  a  proceeding  of  this  character,  and  should  not  have  been  adniitted. 

Appeal  from  Leon  county. 

B.  D,  Doshied  and  Kiroen,  Gardner  &  EtTieridge,  for  appellants.  Geo.  P. 
FirUay  and  Forater  Rose,  for  appellee. 

Gaines,  J.  This  suit  was  originally  instituted  in  the  district  court  of  Leon 
county,  by  a  petition  for  a  mandamus,  to  compel  appellants,  as  members  of 
the  commissioners'  court  of  that  county,  to  cause  a  warrant  to  issue  in  favor 
of  aj)pellee  for  the  payment  of  a  school  voucher  issued  to  him,  in  1874,  by  the 
superintendent  of  public  schools  of  the  county.  It  was  alleged  that  the  claim 
was  audited  and  allowed  by  the  commissioners'  court  of  Leon  county  on  the^ 
thirteenth  day  of  August,  1888,  by  virtue  of  the  act  of  April  2,  1883,  (Lawfr 
18th  Leg.  41.)  Judgment  was  rendered  in  the  court  below  awarding  the  writ 
of  mandamus  as  prayed  for,  and  defendants  have  appealed,  and  assigned  the 
following  error,  in  substance:  That  the  judgment  is  unsupported  by  the  ev- 
idence, because  the  voucher  and  the  indorsement  thereon  are  no  proof  that  the 
commissioners'  court  allowed  the  claim  as  alleged.    There  is  no  evidence  in 
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the  record  of  any  entry  upon  the  minutes  of  the  commissioners'  court  in  ref- 
erence to  this  voucher.  The  warrant  is  signed  by  the  school  superintendent, 
and  appears  to  be  in  regular  form.  It  is  indorsed  as  follows:  "August  13, 
1883.  The  court  find  S291.31  cts.  due  on  this  claim.  [Signed]  James  Bbown, 
€o.  Judge." 

The  Revised  Statutes  provide  that  the  proceedings  of  the  commissioners' 
court  shall  be  recorded  by  the  clerk  in  a  suitable  book  kept  for  the  purpose, 
and  shall  be  read  over  and  signed  by  the  county  judge,  or  the  member  of  the 
court  presiding,  at  the  end  of  each  term,  and  attested  by  the  clerk.  Rev.  St. 
nrt.  1527.  The  best  evidence  of  a  judgment  of  that  court,  therefore,  is  either 
the  record  itself  or  a  certified  copy,  as  provided  for  by  the  statute,  under  the 
hand  and  seal  of  the  clerk.  The  statement  of  facts  shows  that  neither  was 
produced  on  the  trial  in  the  court  below.  It  also  appears  that  no  evidence  of 
the  allowance  of  the  claim  was  offered,  except  the  indorsement  upon  it  which 
has  been  hereinbefore  set  out.  Now,  the  question  arises,  is  this  proof  of  the 
fact  that  the  court  audited  and  allowed  the  claim  ?  We  think  not.  We  have 
found  nothing  in  the  statute  providing  for  any  indorsement  upon  a  voucher 
of  this  chamcter  by  any  officer,  tt  is  quite  clear  that  the  county  judge  could 
not  have  given  a  certified  copy  of  the  record  if  one  had  been  made,  nor  could 
the  clerk,  who  is  the  ciistodian  of  the  records,  give  any  certificate,  as  to  the 
<action  of  the  court,  which  could  be  used  as  evidence,  except  to  an  exact  copy. 
There  being  no  authority  for  this  indorsement  by  the  judge,  it  is  not  evidence 
for  any  purpose  in  a  proceeding  of  this  character,  and  should  not  have  been 
considered  by  the  judge  in  the  court  below.  If  the  commissioners'  court  had 
jnade  an  order  for  the  payment  of  this  claim,  and  the  order  was  not  entered, 
it  might  probably  be  used  in  evidence  in  a  proceeding  to  have  an  entry  made 
nunc  pro  tunc. 

But,  should  it  be  conceded  that  this  was  evidence  tending  to  prove  that  the 
^voucher  bad  been  audited  and  allowed,  it  cannot  be  held  sufficient  to  warrant 
■a  proceeding  to  compel  the  commissioners  to  make  an  order  for  its  payment. 
The  writ  of  mandamus  only  lies  to  enforce  the  performance  of  a  plain  and 
imperative  duty."  If  the  officers  have  a  discretion,  they  cannot  be  compelled. 
If  a  voucher  so  indorsed  would  call  for  any  action  at  all  on  their  part,  it  would 
«eem  it  would  be  their  duty  to  consider  it,  in  connection  with  other  evidence, 
and  to  decide,  in  their  discretion,  according  to  the  truth  of  the  fact  as  they 
Bhould  find  it.  Can  the  clerk  of  a  court  be  forced  to  issue  execution  upon  a 
judgment  properly  rendered,  but  not  entered  upon  the  niinutes,  although  it 
•may  fully  appear  by  the  entry  upon  the  judge's  docket?  Clearly  not.  Can 
he  be  compelled  to  issue  upon  a  judgment,  the  record  of  which  has  been  de- 
stroyed? On  the  contrary,  it  is  held  that  an  execution  in  such  case  may  be 
enjoined.  Cyrtu  v.  Uioks,  20  Tex.  483,  We  think,  therefore,  that,  in  order 
io  sustain  the  judgment  in  this  case,  there  should  have  been  shown  that  con- 
clusive proof  of  the  allowance  of  appellee's  claim  which  is  only  afforded  by  an 
order  duly  entered  on  the  minutes  of  the  tribunal  charged  with  the  duty  of 
auditing  it. 

We  are  of  opinion  that  the  judgment  of  the  court  below  is  without  evidence 
•to  support  it.    It  is  therefore  reversed,  and  the  cause  remanded. 


Bo£HM  and  others  9.  Calisch. 

(Supretne  Omri  of  Texas.    February  4,  1887.) 

Jl.  Attachment— Fbaudulbnt  Convctanob— Evidekcx  or  Othbb  Fbaudulekt  Tbans- 
Acriawe. 

In  .111  action  between  an  attaching  creditor  and  one  claiming  property  as  a  bona 
fide  purchaser  from  the  debtor,  the  lasue  between  them  being  as  to  whether  the  sale 
jvas  made  in  good  faith,  evidence  of  collusion  between  the  debtor  and  another 
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creditor,  by  \vbich  an  attachment  was  fraudulently  obtained,  is  inadmissible,  it  not 
appearing  that  there  was  any  connection  between  that  transaction  and  the  transao- 
tion  which  formed  the  basis  of  this  suit. 

2.  Same— Claimant's  Bond— Rights  or  Sureties. 

In  an  action  between  an  attaching  creditor  and  one  claiming  property  as  a  bona 
fide  purchaser  irom  the  debtor,  the  issue  being  as  to  whether  the  transfer  was  made- 
in  good  fiiith,  although  the  claimant  abandons  the  issue,  the  sureties  on  his  claim- 
bond  may  intervene  and  defend  his  rights,  and  judgment  may  in  such  case  be  ren- 
dered in  behalf  of  the  sureties,  although  it  inures  to  the  benefit  of  the  claimant,, 
who  had  not  presented  his  claim. 

3.  Partkehship— Action— Parties — Dormant  Partner, 

A  dormant  partner  is  not  a  necessary  party  to  a  suit  concerning  the  partnership- 
property.  , 

4.  Error— Assignment  op — Evidence — Judgment. 

An  assignment  of  error  that,  upon  the  evidence  adduced  on  the  trial,  judgment 
should  have  been  for  plaintiff,  is  too  general  to  be  considered  on  appeal. 

Appeal  from  Washington  county. 

Garrett,  Searcy  &  Bryan,  for  appellants.  Bassett,  Muse  6t  Muse,  for  ap- 
pellees. 

Willie,  C.  J.  This  was  a  trial  of  the  right  of  property  to  certain  goods- 
attached  by  Boehm  &  Ck).  in  a  suit  brought  by  them  against  Charles  Wenar&. 
Co.,  and  claimed  by  H.  Calisch.  Boehm  &  Co.  tendered  issues  to  the  effect 
that  the  goods  had  been  transferred  by  Wenar  &  Co.  in  fraud  of  his  creditors^ 
Calisch  did  not  join  issues,  but  abandoned  the  case;  but  his  sureties  on  th& 
claim-bond  were  allowed  to  intervene,  and  defend  his  right  to  the  property^ 
The  cause  was  submitted  to  the  judge  without  the  intervention  of  a  jury,  and 
judgment  was  rendered  for  the  sureties,  and  the  plaintiffs  have  appealed  to* 
this  court. 

On  the  trial,  Charles  Wenar,  of  the  firm  of  Wenar  &  Co.,  was  introduced, 
as  a  witness  on  behalf  of  the  defendants,  and,  after  having  been  examined  ini 
chief  by  the  defendants,  the  plaintiffs,  upon  cross-examination,  propounded 
to  the  witness  the  following  questions:  "(1)  Who  met  Isaac  Heidenheimer 
at  the  railroad  depot  on  the  night  of  December  1, 1884,  the  day  before  the 
attachment  of  Charles  Wenar  &  Co.  by  the  said  I.  Heidenheimer,  on  his  arrival 
from  Galveston?  (2)  Where  did  Isaac  Heidenheimer  stay  on  the  night  of 
December  1,  1884,  the  day  before  the  attachment  of  Charles  Wenar  &  Co.  by 
him,  after  the  arrival  of  the  night  train  from  Galveston?  (3)  Didn't  you 
meet  Isaac  Heidenheimer  at  the  train  on  December  1,  1884,  the  day  before 
the  attachment  of  Charles  Wenar  &  Co.  by  him,  on  his  arrival  from  Galves- 
ton? (4)  Did  not  Isaac  Heidenheimer  spend  the  remainder  of  the  night  of 
December  1,  1884,  the  day  before  his  attachment  of  Charles  Wenar  &  Co.,. 
after  his  arrival  from  Galveston,  with  you,  or  with  David  Rosenthal?" 

These  questions  were  objected  to,  among  other  reasons,  because  the  answers- 
to  them  would  have  been  irrelevant  to  the  issue.  The  bill  of  exceptions  does- 
not  inform  us  what  answers  to  these  questions  were  expected  from  the  wit- 
ness. Admitting,  however,  that  he  would  hiave  stated  that  he  met  Heiden- 
heimer at  the  depot,  and  that  Heidenheimer  spent  the  night  with  him,,  we* 
cannot  see  what  relevancy  these  answers  could  have  had  to  the  issue  in  this- 
case.  That  issue  was  as  to  the  bonaflde  or  fraudulent  character  of  the  trans* 
fer  of  the  goods  in  controversy  by  Wenar  &  Co.  to  the  claimant.  The  facts 
sought  to  be  drawn  from  the  witness  related  to  a  transaction  between  him- 
self and  Heidenheimer,  which  is  not  shown  to  have  any  connection  what- 
ever with  the  transfer.  On  the  second  of  December,  1884,  Heidenheimer 
sued  out  an  attachment  against  Wenar  <fe  Co.,  and  had  it  levied  on  their  sto(^ 
of  goods,  and  such  goods  as  were  levied  on  were  sold  by  the  sheriff,  and 
enough  was  realized  therefrom  to  pay  Heidenheimer's  debt.  Heidenheimer . 
arrived  at  Brenham  the  night  before  the  attachment  was  sued  out.  If  Wenar 
was  informed  of  his  coming,  and  of  the  nature  of  his  business  at  Brenham^ 
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before  be  arrived,  and  met  him  at  the  depot,  and  took  him  to  his  house,  and 
he  remained  there  that  night,  these  facts  might  have  f  urnislied  evidence  upon 
the  question  of  collusion  between  Wenar  and  Heidenheimer  in  suing  out  the 
attachment.  It  might  have  tended  to  show  that  in  the  matter  of  Heidenhei- 
mer's  attachment  Wenar  had  committed  a  fraud.  But  fraud  in  one  transac- 
tion cannot  be  proved  to  establish  fraud  in  another  wholly  disconnected  with 
it.  The  evidence  might  have  tended  to  show  that  Wenar  was  capable  of  com- 
mitting a  fraud,  but  not  that  be  had  committed  one  in  the  matter  before  the 
court  for  adjudication  in  this  case.  It  might  have  prejudiced  the  jury  against 
him;  but  this  was  improper,  when  it  would  have  prevented  the  appellees  from 
having  their  cause  tried  upon  the  facts  pertinent  to  the  issue  between  them 
and  the  plaintiffs.  The  appellants'  brief  has  shown  no  connection  between 
the  answ^ers  sought  to  be  elicited  from  the  witness  and  that  issue,  and  we  are 
unable  to  discern  the  connection.  We  think  the  questions  were  properly  ex- 
cluded by  the  court. 

The  following  question  was  also  propounded  by  the  appellants  to  Wenar 
upon  cross-examination;  "Don't  you  know,  from  information  received,  that 
the  crediVof  about  $5,200  to  the  account  of  Charles  Wenar  &  Co.  with  Bassett 
A  Bassett,  of  March  24, 1885,  was  a  part  of  the  proceeds  of  the  sale  of  Charles 
Wenar  &  Co.'s  stock  of  goods  received  from  Isaac  Heidenheimer  from  his  at- 
tachment of  Charles  Wenar  &  Co.,  in  cause  6,172,  Isaac  Heidenheimer  v. 
Charles  Wenar  <&  Co,,  in  the  district  court  of  Washington  county?"  This 
question,  upon  objection  by  the  appellees  for  irrelevancy,  and  for  being  in- 
tended to  elicit  hearsay  evidence,  was  ruled  out  by  the  court.  The  bill  of  ex- 
ceptions to  the  ruling  of  the  court  does  not  state  what  answer  the  appellants 
expected  to  this  question.  But,  if  the  answer  had  been  aiBrmative,  it  would 
not  have  been  admissible,  as  it  would  have  been  a  statement  of  the  witness 
made  upon  the  information  of  others,  and  would  not  have  fallen  within  any 
of  the  exceptions  to  the  general  rule  excluding  such  testimony.  But  it  was 
also  clearly  irrelevant.  If  we  understand  the  object  of  the  question,  it  was  to 
trace  a  portion  of  the  money  realized  by  Heidenheimer  from  his  attachment 
suit  against  Wenar  &  Co.  into  a  deposit  of  {$5,200  to  the  credit  of  Wenar  So 
Co.  in  the  bank  of  Bassett  &  Bassett.  Suppose  it  admitted  that  this  was  the 
csise,  it  tended  to  prove  nothing  pertinent  to  the  issue  in  the  present  case.  As 
we  have  already  said,  no  fraud  of  Wenar  in  another  transaction,  disconnected 
with  that  which  formed  the  basis  of  this  suit,  had  any  bearing  upon  this  case. 
The  evidence  does  not  connect  the  two  transactions,  or  show  what  Wenar's 
conduct  with  Heidenheimer  had  to  do  with  his  transfer  of  goods  to  Calisch. 
He  might  have  colluded  in  December,  1884,  with  Heidenheimer,  to  have  his 
goods  seized  under  attachment,  and  might  in  March,  1885,  have  received  the 
reward  of  his  fraudulent  conduct,  yet  in  November,  1884,  and  even  later,  he 
might  have  made  bona  fide  sales  of  goods  to  Calisch,  and  the  collusion  with 
Heidenheimer  had  no  connection  whatever,  so  far  as  the  testimony  shows,  with 
the  different  sales  made  to  Calisch  by  Wenar  &  Co.  We  should  have  to  resort 
to  conjecture  to  connect  the  two  transactions.  The  relevancy  of  the  evidence 
not  appearing,  we  hold  the  ruling  of  the  court  rejecting  it  to  be  correct.  If, 
in  the  judgment  of  the  court  below,  the  goods  seized  by  Boehm  &  Co.  were 
not  subject  to  their  attachment,  there  was  no  impropriety  in  rendering  judg- 
ment to  that  effect  in  behalf  of  the  sureties,  although  the  judgment  inured  to 
the  benefit  of  Calisch,  who  had  not  presented  his  claim.  This  was  the  only 
judgment  that  could  be  rendered,  if  the  sureties  established  Calisch's  right  to 
the  property;  and,  if  it  was  not,  the  plaintiffs  should  have  objected  to  its  entry 
in  the  court  below,  and  not  awaited  to  make  such  objection  till  the  case  reached 
this  court  on  appeal. 

There  was  no  necessity  for  Cohn  to  join  with  Calisch  in  making  the  claim 
to  the  property  levied  on,  as  the  former  was  merely  a  dormant  partner  in  the 
firm  of  which  Calisch  was  the  only  ostensible  member.  That  a  dormant  part- 
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ner  is  not  a  necessary  party  to  a  suit  concerning  the  partnership  property  is 
settled  by  the  decisions  of  this  court.  Tynherg  v.  Cohen,  2  S.  W.  Rep.  734, 
(lately  decided,)  and  authorities  cited. 

The  only  remaining  assignment  of  error  is  as  follows:  "  Upon  the  evidence 
adduced  on  the  trial  of  this  case,  and  on  the  weight  of  the  testimony,  judg- 
ment should  have  been  rendered  in  favor  of  the  plaintiff."  This  assignment 
is  too  general  to  demand  consideration,  so  it  will  not  be  necessary  for  us  to  go 
into  an  analysis  of  the  evidence  to  ascertain  whether  the  finding  of  the  court 
was  supported  by  the  proof  as  against  the  great  preponderance  of  the  testi- 
mony. • 

There  is  no  error  in  the  Judgment,  and  it  is  affirmed. 


(3oHEN  and  others  .9.  Oontinentai.  Fire  Ins.  Go. 

{Supreme  Oowi  id  2Vxa«.    February  4, 1S87.) 

1.  FiRK  Instdrancb—Agbni^— Renewal  of  Policy  by  Pabol. 

An  insurance  company,  through  its  authorized  agent,  may  contract  by  parol  Ibr 
the  renewal  of  a  fire  insurance  politer,  although  it  may  be  stipulated  oii|the  fkce  of 
the  existing  policy  that  it  shall  not  be  renewed  in  that  manner. 

2.  Sams— Default  on  Premium— Demand  of  Payment— Waivke. 

Where  a  policy  of  insurance  provided  that  the  company  should  not  be  liable  for 
any  loss  or  damage  under  the  policy  if  default  should  be  made  in  the  payment  of 
any  premium,  and  that  the  policy  should  be  void  if  the  assured  should  neglect  to 
pay  the  premium,  Keld^  the  fact  that  an  agent  of  the  company  niade  demand  for  the 
premium  after  default  by  the  insured,  and  threatened  to  sue  for  It  if  it  were  not 
paid  by  a  certain  day,  did  not  constitute  a  waiver  of  the  forfeiture,  so  as  to  make 
the  company  liable  for  a  subsequent  loss;  especially  as  it  appeared  that  the  agent 
who  acted  in  the  matter  had  authority  to  receive  applications  and  to  collect  pre- 
miums only,  and  not  to  make  contracts  of  insurance. 
8.  Same — Forfeiture — ^Waiver. 

Where  a  policy  of  insurance  provides  for  a  forfeiturf  upon  failure  to  pay  premi- 
ums which  are  to  fall  due,  but  does  not  stipulate  that  upon  such  failure  the  over- 
due premium  shall  be  considered  as  earnea,  a  demand  and  jmyment  of  such  pre- 
mium constitutes  a  waiver  of  the  forfeiture.  But  such  is  not  the  case  when  the 
policy  provides  that,  upon  default  in  any  installment,  the  insurance  shall  cease, 
and  the  installment  be  considered  as  earned ;  for  then  the  insurer  has  the  right  to 
the  premium  although  the  insurance  is  forfeited,  and  hence  demand  and  payment 
of  the  premium  is  held  no  waiver. 

Appeal  from  district  coort,  Leon  county. 

Action  on  fire  insurance  policy.  Judgment  for  defendant.  Flaintifib  ap- 
peal. 

Kiroea,  Gardner  i&  Stfieridge,  for  appellants.  Uutcheson,  Carrington  d 
8ear8,  for  appellee. 

Gaines,  J.  Plaintiffs*  application  for  insurance  contained  the  following 
clause:  "It  is  also  covenanted  and  agreed  that,  if  default  is  made  in  pay- 
ment at  maturity  of  any  one  of  the  installments  of  premium  to  be  paid  as  stip- 
ulated in  premium  note  given  herewith,  the  whole  amount  of  all  the  instaU- 
ments  remaining  unpaid  on  said  policy  shall  become  immediately  due  and  pay- 
able, and  the  policy  of  insurance  issued  hereon  shall  cease  to  insure,  and  said 
Continental  Insurance  Company  shall  not  be  liable  for  any  loss  or  damage 
which  may  accrue  to  premises  insured  thereunder  during  such  default,  nor 
until  such  policy  shall  be  renewed  by  written  consent  of  the  superintendent 
of  said  company's  south-western  department,  or  by  an  officer  of  said  com- 
pany on  payment  to  him  of  all  amounts  due  thereon."  The  policy  issued  in 
accordance  with  this  application  contained  the  following  provision:  "This 
company  shall  not  be  liable  for  any  loss  or  damage  under  this  policy  if  default 
shall  have  been  made  in  the  payment  of  any  installment  of  premium  due  by 
the  terms  of  the  installment  note. "  It  was  also  stipulated  that  the  policy 
should  become  void  if  the  assured  should  neglect  to  pay  the  premium.    The 
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policy  also  referred  to  the  application,  and  to  the  premium  note.  It  was  to 
continue  for  five  years,  and  was  dated  March  12,  1883.  A  cash  premium  of 
$8  was  paid  upon  delivery  of  the  policy,  and  a  premium  note  for  $32  ex- 
ecuted, payable  in  installments  of  $8  each,  on  the  first  day  of  March  of  the 
jrears  1884, 1885, 1886,  and  1887,  respectively.  The  first  installment  was  not 
paid,  and  on  the  ninth  of  November  next  after  it  matured  the  property  in- 
jured was  destroyed  by  fire. 

In  order  to  avoid  the  effect  of  the  provision  for  a  forfeiture  of  the  policy, 
plaintifte  proved  that,  after  the  installment  fell  due,  one  Bridges,  an  agent 
of  the  company,  frequently  made  demand  for  the  premium  upon  blanks  of 
the  company  issued  for  that  purpose;  that  on  one  occasion  he  added,  ''Unless 
yon  pay  now  you  will  be  without  insurance;"  and  that  about  the  middle  of 
October  he  sent  another  demand  and  note,  that  if  the  premium  was  not  paid 
by  tlie  twenty-fifth  of  that  month  it  would  be  collected  by  an  attorney,  or 
through  the  bank.  Plaintiffs  were  ready  and  willing  to  pay  the  note,  had  it 
been  presented  by  a  bank  or  an  attorney.  Bridges  was  agent  of  the  company 
to  solicit  applications,  and  to  receive  and  transmit  premiums;  but  Dargan  & 
Trezevant  were  the  company's  superintendents  for  the  south-western  depart- 
ment, and  as  such  issued  policies  applied  for  as  they  saw  fit. 

There  can  be  no  doubt  that  an  insurance  company,  through  its  authorized 
agent,  may  contract  by  parol  for  the  renewal  of  a  policy,  although  it  may  be 
stipulated  on  the  face  of  the  instrument  itself  that  this  shall  not  be  done. 
There  is  no  peculiar  sanctity  attached  to  such  provision  in  contracts  of  this 
character,  which  makes  them  an  exception  to  the  general  rule  that  parties  to 
an  agreement  may,  by  mutual  concurrence,  change  its  terms  at  any  time  after 
its  execution,  so  as  to  meet  their  pleasure  or  interests.  A  contract  of  insur- 
ance may  be  by  parol,  and  its  terms  may  be  changed  by  parol,  by  mutual  as- 
sent. It  has  accordingly  been  held,  in  numerous  decisions,  that  though  a 
policy  be  forfeited  by  the  failure  to  pay  the  premiums  according  to  its  con- 
ditions, yet  an  agent  duly  authorized  may  waive  the  forfeiture,  and  thereby 
reinstate  the  obligation.  The  cases  even  go  further,  and  decide  that  the  au- 
thority ol  the  agent  may  be  implied  from  a  previous  waiver  of  a  former  for- 
feiture of  the  same  policy,  or  from  a  general  custom  of  such  agent  to  exercise 
-such  power  over  the  conti*acts  of  the  company.  Insurance  Co.  v.  Norton,  96 
U.  S.  234;  Chicago  Life  Ins,  Co,  v.  Warner,  80  111.  410;  Helme  v.  PhtladeU 
phia  Life  Ins,  Co,,  61  Pa.  St.  107;  Bouman  v.  Insurance  Co,,  69  I^.  Y.  521 ; 
Westchester  Fire  Ins,  Co,  v.  Barle,  83  Mich.  143;  Ti'ustees,  etc,,  v.  Brooklyn 
Fire  Ins.  Co,,  19  N.  Y.  305. 

It  may  also  be  considered  as  settled  law  that,  where  a  policy  provides  for  a 
forfeiture  upon  failure  to  pay  premiums  which  are  to  fall  due,  but  does  not 
stipulate  that,  upon  such  failure,  the  overdue  premium  shall  be  considered  as 
^earned,  a  demand  and  payment  of  such  premium  constitute  a  waiver  of  the 
forfeiture.  Joliffe  v.  Madison  Mut,  Ins,  Co,,  39  Wis.  111.  This  is  upon  the 
principle  that,  in  such  case,  the  insurance  and  the  premium  are  obligations 
which  depend  each  upon  the  other,  and  hence  that  a  receipt  of  the  latter  nec- 
^essarily  implies  that  the  insurer  recognizes  or  renews  the  original  contract, 
and  thereby  assumes  the  continuance  of  the  risk.  It  is  manifestly  just  that, 
if  he  takes  payment  of  the  premium,  which  is  but  the  consideration  of  a 
^contract  of  insurance  on  his  part,  he  should  be  held  responsible  for  the  loss, 
if  any  occurs.  Such  is  not  the  case,  however,  when  the  contract  is  that,  upon 
■default  in  any  installment,  the  insurance  shall  cease,  and  the  installment  shall 
4)e  considered  as  earned.  Then  the  insurer  has  the  right  to  the  premium  al- 
though the  insurance  is  forfeited,  and  hence  a  demand  and  payment  of  the 
9>remittm  is  not  held  a  waiver.  QorUm  v.  Dodge  Co,,  etc,.  Ins,  Co,,  39  Wis. 
121.  We  have  found  no  case  which  goes  to  the  extent  of  holding  that  merely 
A  demand  of  the  payment  of  the  overdue  premium,  without  its  payment,  is 
sufficient  to  reinstate  a  policy  which  is  forfeited.    Such  is,  however,  the 
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contention  of  appellants  in  the  case  before  us.  We  will  briefly  notice  some 
of  the  cases  which  have  been  cited  in  support  of  that  position. 

Insurance  Co.  v.  Norton,  96  U.  S.  234,  was  a  suit  by  appellee  upon  a  life- 
insurance  policy  on  the  life  of  her  husband.  There  was  a  default  on  the  last 
premium  which  fell  due. before  the  death  of  the  assured,  but  her  case  waa 
that  after  it  had  matured,  and  before  the  death,  an  agreement  had  been  en- 
tered into  between  the  agent  of  the  company  and  the  assured  that  the  time  of 
payment  should  be  extended,  and  that,  before  the  extension  had  expired,  the 
premium  had  been  tendered.  It  was  proved  on  behalf  of  appellee  that  the 
agent  who  made  the  transaction  had  been  accustomed  to  take  notes,  and  ex- 
tend the  time  of  payment,  and  that  the  com'pany  had  ratified  his  acts.  The 
majority  of  the  court  held  that  these  facts  were  sufficient  to  reinstate  the 
policy,  and  that  there  was  sufficient  evidence  of  them  to  go  to  the  jury,  and 
to  warrant  their  finding.     Three  of  the  judges  dissented. 

In  Chicago  Life.  Ins,  Co,  v.  Warner,  80  111.  410,  the  premium  fell  due- 
June  28tli.  On  the  first  of  that  month  the  company  wrote  to  the  insured 
that  he  would  be  entitled  to  a  dividend  on  the  28th.  The  premium  was. 
not  paid  on  the  28th,  and  on  the  29th  he  died.  On  the  second  of  July 
tlie  company  wrote  the  assured  that,  if  he  wished  to  continue  the  policy,  to- 
remit  the  amount  of  the  premium  by  return  mail.  The  balance  of  the  pre- 
mium, after  deducting  the  dividend,  was  tendered  a  few  days  after.  The 
court  held  that  there  was  no  forfeiture;  putting  the  decision  upon  the  ground 
that  the  retention  of  the  dividend,  under  the  circumstances,  was  to  be  deemed 
a  part  payment  of  the  premium,  and  that  this  was  a  waiver  of  the  forfeiture. 
Two  of  the  judges  who  concurred  in  the  decision  did  not  concur  in  the  ground 
upon  which  it  was  placed.  They  considered  the  letter  as  showing  an  election 
on  the  part  of  the  company  to  continue  the  policy  in  force. 

Now,  it  will  be  seen  that,  in  the  former  case,  there  was  an  express  agree- 
ment for  an  extension  by  a  duly-authorized  agent,  and  a  tender  before  the  ex- 
tension expired.  In  the  latter  case  the  five  judges  who  concurred  in  the 
opinion  held,  virtually,  that  the  company  received  part  of  the  premium,  and 
thereby  waived  the  forfeiture.  We  have  found  no  case  going  further  than 
these  in  support  of  the  position  taken  by  appellants.  If  appellants  in  this  ap- 
peal had  paid  the  premium  upon  demand,  we  would  have  had  a  very  different 
case;*and  if  the  authority  of  the  agent  to  receive  the  payment  had  been  shown ». 
or  the  company  had  ratified  his  act  by  appropriating  the  money,  or  otherwise^ 
we  should  think  them  clearly  entitled  to  recover.  But  here  was  no  payment^, 
or  tender  of  payment,  nor  any  agreement,  either  before  or  after  default,  for 
an  extension  of  time.  Bridges,  who  was  certainly  agent  for  certain  purposes^ 
did  make  demand,  and  did  threaten  to  put  the  claim  out  for  collection;  audit 
would  seem  that  he  contemplated  that  the  insurance  should  continue  if  tlie 
money  was  paid.  But  it  nowhere  appears  that  they  ever  indicated  by  any  act- 
that  they  desired  to  pay  the  premium,  and  continue  the  insurance,  or  ever  in 
any  manner  agreed  to  do  so.  The  fact  that  they  were  ready  and  willing  to 
pay  on  the  twenty-fifth  of  October,  the  date  at  which  Bridges  threatened  to 
put  the  note  out  for  collection,  we  think  can  make  no  difference.  There  is  no 
act  of  theirs  before  the  loss  accrued  from  which  it  can  be  inferred  that  they 
had  any  desire  to  continue  the  contract  with  the  company.  On  the  contrary,, 
it  is  rather  to  be  presumed  that  they  were  utterly  indifferent  whether  the 
policy  was  continued  in  force  or  not.  It  is  said  in  May,  Ins.  §  362,  and  in  4 
Wait,  Act.  &  Def .  57,  that  a  demand  and  even  a  suit  brought  for  an  overdue 
premium  is  no  waiver  of  a  forfeiture.  Both  authors  cite»  in  support  of  this- 
proposition,  the  case  of  Edge  v.  Duke,  18  Law  J.  Ch.  183.  This  case  we  have 
not  been  able  to  examine,  the  volume  not  being  accessible  to  us.  See  Qortonr- 
V.  Dodge  Co.  Ins.  Co.,  supra;  Roehner  v.  Knickerbocker  Ins.  Co.,68  IST,  Y^ 
160;  Pitt  V.  Berkshire  Life  Ins.  Co.,  100  Miiss.  500;  Baker  v.  Union  Mut^ 
Life  Ins.  Co.,  43  N.  Y.  283. 
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We  think,  therefore,  that  appellants'  position  that  there  was  a  waiver  in 
this  case  cannot  be  maintained,  even  if  it  had  been  shown  that  Bridges  had 
authority  to  reinstate  the  contract  after  forfeiture.  This  agency,  however r- 
was  by  no  means  established.  The  courts,  in  order  to  prevent  forfeitures  in* 
such  cases,  have  frequently  held  slight  circumstances  sufficient  to  warrant 
them  in  finding  such  authority  to  exist.  The  evidence  in  this  case  is  that 
Bridges  was  merely  the  agent  to  receive  applications,  and  to  collect  premi- 
ums, and  that  he  had  no  authority  to  make  contracts  of  insurance.  There 
was  no  evidence  that  he  had  granted  any  previous  extension.  The  circum- 
stance that  he  made  demand  on  the  company's  blanks  may  tend  to  show 
his  authority  for  this  purpose.  But  we  cannot  say  the  judge  below  erred 
if  he  held  this  insttlBcient.  There  are  no  findings  of  fact  in  the  record,  and 
we  have  to  give  every  intendment  to  the  judgment;  so  that»  unless  it  should 
be  held  that  the  judge  below  found  against  the  weight  of  the  evidence  upon 
tlie  question  of  Bridges'  agency,  the  judgment  should  not  be  reversed.  W& 
are  therefore  of  opinion  that  there  is  no  error  in  the  judgment,  and  it  is  af- 
firmed. ^ 


City  Bank  of  Sherman  tJ.  Weiss. 

(Supreme  Qmrt  of  Texas,    February  8»  1887.) 

Banks— Draft  Indorsed  foe  Coi^lkcttiow— Liability  of  Collecting  Bank. 

Where  a  bank  indorses  a  draft  for  collection  to  another  bank,  which  bank,  inr' 
tuni,  indorses  it  also  for  collection  to  a  third  bank,  and  that  bank  collects  it,  Iield, 
it  cannot  apply  the  proceeds  to  a  debt  due  it  by  the  second  or  intermediate  bank, 
that  bank  having  become  insolvent,  but  the  proceeds  belong  to  the  bank  first  niak- 
ing  the  indors»enient,  the  restrictive  indorsements  giving  notice  of  such  ownership 
to  the  collecting  bank.  It  is  not  a  question  of  agency  as  to  which  bank  the  collect- 
ing bank  is  agent  of,  but  the  rights  of  the  parties  are  determined  b^*^  the  fact  that  the 
collecting  bank  knoA'ing,  from  the  indorsements,  to  whicli  bank  it  belonged,  is  lia- 
ble as  a  trustee,  to  such  owner,  for  the  proceeds. 

Appeal  from  Jefferson  county. 

Hal  W.  Greer  and  Brcwn  cfe  Shintert  tox  appellant.  O'Brien  &  John^  for 
appellee. 

Gaines,  J.  On  December  17, 1885,  appellant  remitted  to  the  City  Bank  of 
Houston  for  collection  a  draft  drawn  by  one  Kent  on  the  Texas  Tram  &  Lum> 
ber  Company  for  $222.58,  having  first  indorsed  it  as  follows:  "For  collec^tion, 
and  credit  for  account  of  the  City  Bank  of  Sherman.  C.  C.  Jones,  Cashier." 
On  the  eighteenth  day  of  the  same  month  the  City  Bank  of  Houston  indorsed 
the  draft  as  follows,  and  sent  it  to  appellee:  "Pay  V.  Weiss,  or  order,  for  col- 
lection, for  acconnt  of  City  Bank  of  Houston.  B.  F.  Weems,  Cashier."  On. 
tlie  last-named  day  appellant  remitted  another  draft  for  $201.60,  drawn  by 
the  same  drawer  upon  the  same  drawee,  which  also  reached  appellee  through 
the  same  channel,  with  like  indorsements  upon  it.  The  City  Bank  of  Hous- 
ton failed.  Appellee  collected  the  money  upon  both  drafts, — upon  the  first  be- 
fore, and  upon  the  second  after,  he  was  apprised  of  the  failure.  The  Hous- 
ton bank  was  indebted  to  both  appellant  and  appellee;  and  appellee  credited 
the  proceeds  of  the  collections  to  the  account  of  the  latter  bank,  and  refused! 
to  pay  appellant.  Appellant  brought  suit,  and  the  cause  was  submitted  to  a 
jury,  who  returned  a  verdict  for  appellee.  The  court  rendered  judgment  ac- 
coi-dingly,  and  overruled  appellant's  motion  for  a  new  trial. 

The  assignments  of  error  relied  upon  in  the  brief  all  relate  to  the  action  of 
the  court  in  giving  and  refusing  instructions.  It  is  complained  that  the  gen- 
eral charge  was  misleading,  in  this:  that  it  made  the  liability  o£  the  appellee* 
to  depend  upon  the  question  whether  he  was  the  agent  of  appellant  in  collect-- 
ing  the  draft  or  the  agent  of  the  City  Bank  of  Houston,  and  did  not  instruct, 
the  jury  as  to  the  legal  effect  of  the  restrictive  indorsements  upon  the  drafts* 
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It  is  also  assigned  that  the  court  erred  In  refusing  charges  asked  by  appellant 
to  the  effect  that  these  indorsements  were  notice  to  appellee  of  appellant's 
ownership  of  the  paper,  and  that,  if  the  former  collected  them,  he  was  respon- 
sible to  appellant  for  the  amount  so  collected. 

When  one  places  negotiable  paper  with  il  bank  for  collection,  and  that  bank 
«ends  it  to  another  for  the  same  purpose,  whether  the  second  bank  is  to  be 
deemed  the  agent  of  the  owner,  or  merely  the  agent  of  the  second  bank,  is  a 
'vexed  question.  Important  legal  consequences  flow  from  its  determination, 
and  upon  it  the  authorities  are  conflicting.  If  the  second  bank  be  held  agent 
•of  the  owner,  then  it  would  be  responsible  to  him  for  any  negligence  which 
resulted  in  a  loss  of  the  debt.  So,  idso,  if  the  collecting  bank  failed  after  re- 
-covering the  money,  being  in  good  credit  at  the  time  l!he  paper  was  trans- 
mitted for  collection,  the  bank  which  had  sent  it  would  not  be  liable  to  the 
owner  for  the  amount  collected.  But  if,  as  many  authorities  hold,  the  second 
indorsee  is  to  be  considered  merely  the  agent  of  his  immediate  indorser,  and 
not  of  the  first  indorser,  these  consequences  do  not  follow;  and,  in  case  of 
negligence  or  default,  the  first  indorsee  is  liable  to  the  owner  of  the  bill,  and 
not  the  second. 

These  principles  are  well  illustrated  by  the  authorities  which  have  been 
<5ited  by  counsel  for  appellee.  In  4.llen  v.  Merchants'  Bank  of  New  York,  22 
Wend.  215,  the  defendant  bank  had  received  the  draft  for  collection,  and  had 
transmitted  to  a  bank  in  Philadelphia,  through  whose  negligence  it  had  been 
lost.  Defendant  was  held  liable  for  the  loss.  In  the  case  of  Montgomery  Co. 
Bank  v.  Albany  City  Bank,  7  N.  Y.  459,  the  decision  was  to  the  same  effect; 
And  it  was  also  there  held  that  the  bank  to  which  the  bill  had  been  sent  in  the 
isecond  instance  was  not  liable  to  the  owner  for  its  own  default.  Virtually  the 
same  doctrine  was  held  in  Reeves  v.  8tate  Bank  of  Ohio,  8  Ohio  St.  466.  In 
Kent  V.  Dawson  Bank,  13  Blatchf.  237,  a  draft  was  se;it  for  collection  to  the 
defendant  bank  upon  a  party  in  Washington,  North  Carolina.  Defendant 
sent  it  to  bankers  in  that  place  then  in  good  standing,  who  collected  it,  and, 
becoming  insolvent,  failed  to  pay  over  the  money.  The  defendant  was  held 
responsible.  In  Pennsylvania  the  same  principle  was  applied  to  a  company 
of  mercantile  agents,  and  they  were  held  liable  to  the  owner  of  a  claim  given 
them  for  collection,  by  the  failure  of  an  attorney  to  whom  they  had  sent  it, 
who  collected  and  retained  the  money.  Bradstreet  v.  Eveison,  72  Pa.  St. 
124.  All  these  cases  are  based  upon  the  principle  that  the  last  collector  to 
whom  the  paper  is  sent  is  the  agent  of  the  bank  or  agency  who  sends  it,  and 
not  of  the  owner,  and  they  therefore  hold  that  the  first  indorsee  who  receives 
the  bill  for  collection  is  the  owner's  agent,  and  takes  the  bill  under  the  im- 
plied contract  to  be  responsible,  notwithstanding  the  negligence  or  default  of 
the  agent  whom  he  may  employ.  The  case  of  Hoover  y.  Wise,  91  U.  S.  308, 
follows  the  Pennsylvania  case  above  cited,  and  holds  that  the  attorney  to 
whom  a  collection  agency  has  sent  for  collection  a  claim  belonging  to  another, 
is  not  the  agent  of  the  owner.  The  opinion,  however,  admits  a  great  conflict 
of  authority  even  upon  that  proposition. 

It  will  be  seen  that  the  case  before  us  presents  quite  a  different  question. 
It  is  whether  a  banker  who  has  received  from  his  correspondent  a  draft  in- 
dorsed for  collection,  which  is  indorsed  in  like  manner  to  his  correspondent, 
can  collect  the  paper,  and  appropriate  the  proceeds  to  the  latter 's  debt  to  him, 
and  refuse  to  pay  the  owner.  It  is  not  necessary  to  decide  that  he  is  the 
owner's  agent  in  order  to  determine  that  he  cannot  do  this.  He  has  received 
.the  owner's  money,  knowing,  by  the  indorsements  upon  the  draft,  that  it  is 
his,  and  will  not  be  permitted  to  withhold  it  from  him.  The  authorities  in 
•support  of  this  proposition  are  overwhelming.  The  following  cases  from 
courts  of  high  authority  are  directly  in  point:  Sweeny  v.  Easter,  1  Wall. 
166;  Cecil  Bank  v.  Farmers^  Bank  of  Maryland,  22  Md.  148;  Sigommeyw, 
jLloyd,  8  Barn.  &  0.  622,  5  Bing.  525;  Treultel  v.  Barandon,  8  Taunt.  100; 
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Blaine  y.  JBaume,  11  B.  I.  119.  See,  also,  White  v.  National  Bank,  102  TJ. 
S.  658;  Hook  v.  Pm£^  78  N.  Y.  371 ;  1  Daniel,  Neg.  Inst.  g§  336, 698,  et  eeq.; 
Story,  Prom.  Notes,  §  143. 

The  only  case  holding  the  contrary  doctrine  is  Hyde  v.  First  Nat  Bank,  7 
Biss.  156.  The  court  seemed  to  consider  that  it  wiis  constrained  to  its  decis- 
ion by  the  principle  decided  in  Hoover  v.  Wise,  eupra,  and  claimed  that  that 
opinion  was  in  conflict  with  the  former  decisions  of  the  same  court  in  Stoeeny 
v.JS<ister,  before  cited.  An  examination  of  the  two  cases  will  show  that 
there  is  no  conflict  between  them,  and  the  opinion  in  Hoover  y.  Wise  recog- 
nizes none;  and,  although  it  contains  an  elaborate  discussion  of  the  authori- 
ties, it  does  not  name  the  case  of  Sweeny  v.  Easter,  for  the  obvious  reason^ 
as  we  think,  that  the  two  decisions  are  dependent  upon  wholly  different  prin- 
ciples. 

The  question  before  us  is  not  one  of  agency.  A  party  may  be  held  liable 
as  a  trustee  of  another,  or  for  the  conversion  of  his  money,  though  not  an  agent. 
The  proposition  which  determines  the  rights  of  the  parties  here  is  that  ap- 
pellant collected  appellee's  money  knowing  it  to  be  such,  and  must  be  held  to 
have  received  it  for  appellee's  use  and  benefit.  Because  the  court  below 
charged  the  jury  to  this  effect,  the  judgment  is  reversed,  and  the  cause  re- 
manded. 


BiTNSR  V.  New  York  &  Texas  Land  Co.,  Limited. 

{SupreiM  Court  qf  Taau.    February  8,  1887.) 

1.  SiATUTEB— GoNSTBUonoN —YnTKD  BiGHiB— Rbpbaliho  Aot — Impboy XMBMIB — GOM- 

PEK8ATI0H— Use  akd  Ocoupatioh  a8  a  Set-Opf. 

The  Texas  act  of  February  5.  1840,  (Pascb.  Dig.  art.  5300,)  provided  that,  where 
one  has  improved  the  land  of  another  being  in  possession  honafide^  be  shall  be  en- 
titled to  compensation  for  the  improvements,  and  Rev.  St.  art.  4814,  established  a  dif- 
ferent rule,  exempting  the  tenant  in  possession  from  liability  for  the  use  and  oocn- 
pation  of  the  improvements ;  bat  section  5,  p.  718,  of  the  final  title  of  the  Revised 
Statutes,  provided  that  the  repeal  of  any  statute  shall  not  impair  any  vested  right. 
Held,  in  suit  brought  after  the  passage  of  the  Revised  Statutes,  where  the  improve- 
ments had  been  made  under  the  act  of  1840,  and  the  tenant  claimed  compensation 
therefor,  his  claim  mav  be  set  off  by  the  owner's  claim  for  the  use  and  occupation 
of  the  improvements  auring  the  time  the  old  statute  was  in  force,  and  also  auring 
the  time  alter  the  new  statute  took  effect. 

2.  Dket>— Dbscbiption  by  State  Cebtificateb. 

Where  a  deed  conveys  all  the  lands  located  b^  virtue  of  certificates  issued  to  a 
certain  railroad,  and  gives  the  numbers  of  the  certificates,  but  does  not  give  the  field- 
notes  of  the  surveys,  hddy  as  the  land  could  be  definitely  located  bv  reference  to 
the  records  of  the  surveyor's  ofSce  and  general  land-office,  the  description  is  suffi- 
cient. •  The  rule  that  that  is  certain  whioi  can  be  made  certain  applies. 

Appeal  from  Houston  county. 

Cooper  <&  Moore,  for  appellant.    Nunn  <§  Denny,  for  appellee. 

Gaines,  J.  The  appeUee  was  plaintiff  in  the  court  below,  suing  in  an  ac- 
tion  of  trespass  to  tiy  title  for  the  recovery  of  a  tract  of  land  patented  to  the 
International  &  Great  Northern  Kailroad  Company  by  virtue  of  certificate  No, 
3,552  issued  to  that  company  on  the  twenty-fourth  of  May,  1875,  by  the  com- 
missioner of  the  general  land-ofilce.  Appellant  set  up  claim  to  160  acreA  of 
the  land  sued  for  by  virtue  of  a  pre-emption  survey. 

The  first  assignment  of  error  which  we  shall  consider  is  to  the  effect,  that 
the  court  erred  in  admitting  in  evidence,  over  defendant's  objection,  the  deed 
from  the  railroad  company  to  John  8.  Kennedy  and  others,  and  also  two  other 
deeds  in  plaintiff  *s  chain  of  title.  The  ground  of  objection  was  that  there  was 
no  sufficient  description  of  the  land.  The  deeds  convey  all  the  lands  located 
by  virtue  of  the  certificates  issued  to  the  International  &  Great  Northern 
Bailroad  Company,  and  give  the  numbers  of  the  certificates,  among  which  is 
No.  3,552,  by  virtue  of  which  this  land  was  patented*  but  do  not  give  the 
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fleld-notes  of  the  surveys.  The  land  in  controversy  was  then  located.  By 
reference  to  the  records  of  the  surveyor's  office  and  of  the  general  land-office, 
jthe  land  conveyed  could  be  definitely  ascertained,  and  hence  the  description  is 
.sufficient.  The  rule  that  that  is  certain  which  can  be  made  certain  applies  to 
.this  description. 

We  need  not  consider  the  other  assignments  in  detail.  They  raise  the  ques- 
tion of  the  right  of  appellee  to  have  the  value  of  the  use  and  occupation  of  the 
land  occupied  by  appellant  set  off  against  his  improvements.  It  is  contended 
by  appellant  that  if  he  was  a  possessor  in  good  faith,  and  made  all  the  im- 
provements upon  the  land,  he  was  not  chargeable  with  any  rents.  It  seems 
that  the  proper  construction  of  article  4814  of  the  Revised  Statutes  is  that  one 
who  has  improved  the  land  of  another,  being  in  possession  bona  fide,  upon 
setting  up  claim  for  the  value  of  his  improvements,  cannot  be  made  to  account 
for  so  much  of  the  value  of  the  use  and  occupation  as  has  accrued  from  the 
Improvements  so  made.  But  appellant's  own  testimony  shows  that  most  of 
•the  improvements  on  the  land  claimed  by  him  were  made  in  the  years  1876  and 
1877.  If  any  were  made  before  the  Bevised  Statutes  went  into  effect,  the 
-evidence  does  not  disclose  it.  The  act  of  February  5, 1840,  (Pascb.  Dig.  art. 
5300.)  was  then  in  force,  which  established  a  different  rule,  and  required  the 
value  of  the  use  and  occupation. to  be  assessed  both  upon  the  land  and  the  im- 
provements. The  question  therefore  is«  which  law  applies  to  the  case?  The 
precise  point  seems  not  to  have  been  determined  by  this  court.  In  the  case 
ct  Mitchell  v.  Balderas,  decided  at  the  Tyler  term,  1885,  but  not  reported,  this 
<K)urt  held  that,  in  suits  instituted  under  the  old  law,  that  law  applied,  although 
the  Bevised  Statutes  were  in  operation  at  the  time  of  the  trial.  This  case  was 
■cited  with  api>roval  in  Steed  v.  Petty,  65  Tex.  490,  which  involved  a  similar 
<)uestion.  But  in  the  latter  case,  also,  the  proceeding  was  originally  instituted 
while  the  old  law  was  still  in  force. 

We  quote  from  section  5,  of  the  final  title  of  the  Bevised  Statutes,  (page 
718:)  "The  repeal  of  any  statute,  or  any  portion  thereof,  by  the  preceding  sec- 
tion, shfikll  not  affect  or  impair  any  act  done,  or  right  vested  or  accrued,  or  any 
proceeding,  suit,  or  prosecution  had  or  commenced  in  any  cause  before  such 
repeal  shall  take  effect;  but  every  such  act  done,  or  right  vested  or  accrued, 
-or  proceeding,  suit,  or  prosecution  had  or  commenced,  shaJl  remain  in  full  force 
.and  effect,  to  all  intents  and  purposes,  as  if  such  statute,  or  part  thereof,  so 
repealed,  had  remained  in  force, "  etc.  It  will  be  observed  that  this  provision 
applies  in  express  terms  to  all  suits  commenced  before  the  new  laws  went  into 
•operation;  and  that,  therefore,  the  cases  cited  are  not  decisive  of  the  question 
now  before  us.  Here  the  possession  was  taken,  and  the  improvements  were 
made,  while  the  act  of  1840  was  in  force,  but  the  proceeding  was  hot  com- 
menced until  after  the  Bevised  Statutes  went  into  effect.  By  the  law  then 
existing,  when  appellant  took  possession  of  the  land  and  made  the  improve- 
ments, he  had  the  right  to  have  the  value  of  his  improvements  allowed  him  if 
made  in  good  faith.  On  the  other  hand,  appellee  had  a  corresponding  right 
to  the  value  of  the  use  and  occupation  of  the  premises,  including  that  of  the 
improvements,  as  an  offset  to  his  claim.  It  is  clear  there  can  be  no  question 
4IS  to  the  rent  which  accrued  before  the  Bevised  Statutes.  That  had  become  a 
vesfed  right,  which  is  expressly  reserved  by  the  section  which  has  been  quoted. 
We  think,  also,  that  the  section  must  be  held  to  apply  as  well  to  the  use  and 
occupation  for  the  time  after  the  new  statutes  went  into  operation.  The  priv- 
ilege which  the  old  act  gave  of  setting  off,  against  the  claim  for  improve- 
ments, the  value  of  the  use,  as  well  of  the  improvements  as  of  the  land,  ac- 
crued when  the  improvements  were  made^  and  was  a  matter  of  substantial 
right,  and  not  a  mere  matter  of  remedy. 

In  Hall  V.  Wootters,  54  Tex.  231,  in  deciding  that  the  appellant  was  entitled 
to  bring  a  second  suit  of  trespass  to  try  title,  the  court  say:  "When  the  first 
Miction  was  commenced,  the  plaintiff  had  a  right  to  a  second  action,  and  may 
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have  relied  on  that  right  in  suing  and  going  to  trial.  To  take  away  that  right, 
and  thereby  make  the  judgment  conclusive,  would  materially  affect  his  suit, 
operate  to  his  prejudice,  and  be  inconsistent  with  what  we  think  is  implied 
or  assumed  in  article  4811.  To  the  extent  necessary  to  prevent  vested  or  ac- 
crued rights,  or  a  suit  commenced,  from  being  affected  or  impaired,  the  sec- 
tion last  quoted  (section  5)  continues  in  force  statutes  otherwise  repealed." 

Now,  if  the  privilege  of  bringing  a  second  action,  allowed  by  the  former 
Qaw.  became  a  vested  right  as  to  all  suits  instituted  before  its  repeal,  we  think, 
for  a  stronger  reason,  the  right  of  a  party  to  the  value  of  the  use  and  occupa- 
tion of  his  land,  including  improvements  put  upon  it  in  good  faith,  must  be 
held  to  be  preserved  by  the  section  of  the  Revised  Statutes  under  consideration. 
Appellee  showed  a  clear  title  to  the  land,  and  the  jury  found  for  it  under  the 
instructions  of  the  court,  and  also  found  that  the  value  of  the  use  and  occu- 
pation of  the  land,  including  the  improvements,  was  equal  to  the  value  of  the 
improvements.  Appellee  bad  judgment  for  the  land  simply,  and  for  costs. 
The  verdict  of  the  jury  is  weU  sustained  by  the  evidence.  Indeed,  they  could 
not  have  found  otherwise  under  the  testimony,  unless  they  had  found  a  ver- 
dict more  favorable  to  appellee. 

Under  this  state  of  case,  it  is  unnecessary  to  consider  the  other  assign- 
ments of  error.  If  there  be  error,  it  did  not  prejudice  the  appellant's  case, 
and  it  is  immaterial,  and  not  a  ground  for  reversal.  The  judgment  is  there- 
fore affirmed. 


Rabb,  Minor,  by  another,  Guardian,  o.  Roobrs  and  others. 

(Supreme  Court  of  Texas.    February  8,  1887.) 

1.  Wnrr  and  Pbocbss— Amended  Pleadings. 

Where  a  suit  is  filed  in  tlie  name  of  a  minor  by  his  guardian,^  and,  a  demurrer  to 
the  petition  being  sustained,  an  amended  petition  is  filed  substituting  the  guardian 
as  plaintiff  for  tlie  minor,  held  no  service  of  process  is  necessary  on  the  amended 
petition,  and  it  is  error  in  the  lower  court  to  dismiss  the  action  on  plaintiff's  re- 
fusing to  issue  such  process;  especially  tHa  the  defendants  were  in  court,  and  were 
not  demanding  the  process,  and  the  dismissal  was  made  by  the  court  of  its  own  mo- 
tion. 

5.  Pleading— Amendment— NoTiOB  of  Piling. 

Where  a  party  has  pleaded  or  demurred  in  an  action,  the  only  notice  to  him  of 
the  filing  or  an  amendment  by  the  opposite  party  that  is  necessary  is  the  order  of 
court  granting  leave  to  file  the  amendment. 

-3.  Appeabancb— Motion  to  Quash  Pbocbss. 

Where  a  party  moves  to  quash  process,  and  the  motion  is  sustained,  this  is  equiv- 
alent to  an  entry  of  appearance  by  such  party. 

Appeal  from  Nueces  county* 

Stanley  Welch,  for  appellant.    MeCamphell  df  GivenSp  for  appellees. 

Willie,  G.  J.  This  suit  was  originally  brought  by  Frank  Eabb,  a  minor, 
^y  and  through  h\fi  guardian,  G.  A*  Rabb,  against  M.  A.  Hogers,  as  surviy- 
iug  widow  in  community  of  John  Rabb,  deceased,  and  bonded  as  such, 
and  also  against  her  upon  her  bond  as  guardian  of  the  person  and  estate  of 
said  minor.  Allegations  of  mismanagement  and  misappropriation  of  said 
•community  property  by  Mrs.  Rogers,  as  also  a  waste  and  conversion  of  her 
said  ward's  property,  were  made  in  the  petition.  Tlie  plaintiff  asked  that 
■she  be  compelled  to  account  as  to  these  estates,  as  also  the  estate  of  his  de- 
'Ceased  brother,  which  he  alleged  had  also  been  wasted  and  misapplied  by  said 
•defendant.  Collins,  Gussett,  G.  M.  Rogers,  and  G.  C.  Heath  were  made  de- 
fendants as  sureties  upon  the  respective  bonds  of  Mrs.  Rogers.  G.  M.  Rogers 
was  also  charged  as  her  husband,  with  whom  she  had  intermarried  while  in 
•charge  of  the  community  property  of  herself  and  John  Rabb.  The  pleadings 
<cf  all  the  defendants  except  K.  Gussett  were  general,  and  special  demurrers 
.and  general  denials.    Gussett  mored  to  quash  the  original  citation,  but  made 
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no  other  defense  so  far  as  the  record  shows.  All  the  citations  were  quashedr^ 
and  the  cause  was  continued  to  the  next  term.  At  that  term,  the  record  re- 
cites, the  general  demurrer  of  the  defendants  came  on  to  be  heard  and  was  sus- 
tained, and  the  plaintiff  was  allowed  to  amend  his  pleadings,  w^hich  was  ac- 
cordingly done,  and  the  allegations  of  the  original  were  changed  in  the  follow- 
ing respects:  (1)  G.  A.  Eabb  was  made  a  party  defendant  as  surety  on  bond. 
!2)  Allegations  of  change  of  residence  of  M.  A.  and  G.  M.  Rogers  were  made. 
3)  Allegations  were  made  that,  since  the  marriage  of  defendant  M.  A.  Rogers 
with  C.  M.  Rogers,  March,  1879,  no  administration  has  been  had  on  the  es- 
tate of  John  lUbb,  but  that,  in  violation  of  law,  said  defendant  Martha  A. 
Rogers,  joined  b}'  and  with  the  defendant  C.  M.  Rogers,  had  disposed  of  a 
large  and  valuable  portion  of  said  estate,  invested  the  moneys  thereof,  with- 
out authority  of  law,  in  property  out  of  Kueces  county,  had  collected  and  ap* 
propriated  large  sums  from  pasturage  on  the  lands  of  said  estate,  sold  and 
disposed  of  cattle  and  stock,  and  failed  and  refused  to  account  for  the  portioa 
of  the  same,  and  account  and  exhibit  make  of  any  of  the  same,  of  the  interest 
of  said  minor,  Frank  Rabb,  and  openly  avowed  their  intention  to  appropriate 
all  of  said  estate,  and  the  portion  of  said  minor  to  wliich  he  is  justly  entitled. 
(4)  It  was  averred  that  said  M.  A.  Rogers  exhibited  to  the  probate  court  a 
pretended  final  exhibit,  upon  wliich  she  obtained  a  discharge;  and  on  twenty- 
second  of  Novemljer,  1882,  plaintiff  wsus  appointed  guardian,  etc.,  and  received 
from  said  M.  A.  Rogers  ^,002.63,  as  shown  by  final  exhibit;  that  petitioner,, 
as  guardian,  etc.,  caused  the  pretended  final  exhibit  to  be  reviewed  and  re- 
considered in  said  probate  court,  and  because  the  same  was  false,  and  failed 
to  account  for  large  sums  of  money  due  said  Frank  Rabbis  estate,  and  was 
unaccompanied  with  vouchers,  the  same  was  set  aside,  and  defendant  M.  A. 
Rogers  ordered  to  make  a  proper  final  exhibit  of  said  estate.  (5)  It  was> 
averred  that  C.  M.  Rogers  had  received  money  for  pasturage  due  the  estate, 
and  had  failed  to  account  for  the  minor's  portion.  This  amended  petition 
purports  to  be  the  petition  of  6.  A.  Rabb,  guardian  of  the  estate  and  person 
of  Frank  Rabb,  and  the  recovery  sought  is  for  the  benefit  of  said  minor. 

A  few  days  after  this  amendment  was  filed,  the  district  judge,  of  his  own 
motion,  and  without  any  objection  having  been  made  by  the  defendants  to 
its  being  filed  and  considered  by  the  court,  entered  the  following  order:  "It 
appearing  to  the  court  that,  on  a  former  day  of-  this  term,  a  general  demur- 
rer  to  plaintiff's  petition  was  sustained,  and  plaintiff  given  leave  to  amend; 
and  it  further  appearing  to  the  court  that,  under  said  leave,  phiintiff  has^ 
filed  among  the  papers  of  this  case  an  instrument  indorsed,  *Plaintiff*s  first 
amended  original  petition,'  which  upon  examination  is  considered  by  the  court 
not  such  an  amendment  as  can  be  filed  herein,  but  instead  is  considered  by  the 
court  as  the  institution  of  an  entirely  new  and  distinct  suit,  entitling  de- 
fendants to  full  service  of  citation,  as  in  other  cases, — wherefore,  the  plain- 
tiff declining  to  further  amend,  and  failing  to  sisk  for  service  upon  said  de- 
fendants under  his  said  amendment,  it  is  therefore  considered  by  the  court 
that  said  original  cause,  No.  1,600,  be,  and  the  same  is  hereby,  dismissed^ 
and  that  defendants  go  hence  without  day,  and  that  said  defendants  recover 
of  said  plaintiff  all  costs  in  this  behalf  expended,  for  which  let  execution 
issue."  Whereupon  the  cause  was  dismissed,  and  from  this  judgment  of  dis- 
missal the  present  appeal  is  taken. 

This  judgment  is  sought  to  be  sustained  here  upon  the  following  proposi- 
tion, viz. :  An  amended  original  petition  which  makes  entirely  new  and  differ- 
ent parties  plaintiff,  and  makes  additional  defendants,  and  additional  demands 
which  would  entitle  the  appellant  to  a  judgment  much  more  onerous  thau 
that  which  was  claimed  by  the  original  petition,  is  such  an  amendment  as 
should  require  service  as  in  an  original  suit.  But  the  amended  petition  did 
not  make  a  new  party  plaintiff.  The  original  suit  was  the  suit  of  F.  A.  Uabb,. 
minor,  by  his  guardian,  G.  A.  Rabb;  the  amended  petition  made  it  the  suit  of 
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O.  A.  Babb,  guardian  of  Frank  Babb,  suing  for  the  benefit  of  his  ward. 
Each  petition  waa  filed  for  the  benefit  of  the  minor  alone,  was  based  upon 
rights  which  belonged  to  his  estate,  and  was  prosecuted  by  his  guardian;  and 
we  can  see  no  substantial  difference  between  the  parties  plaintiff  to  the  re- 
spective suits.  If  there  is  any  difference,  it  consists  in  the  substitution  of 
the  guardian  for  the  ward  as  plaintiff  in  a  suit,  which  could  or  should  be 
prosecuted  by  the  former  in  behalf  of  the  minor.  The  recovery,  in  either 
case,  is  for  the  benefit  of  the  minor,  and  the  defendants  cannot  object  that  it 
was  had  by  the  proper  party,  when  they  have  not,  by  the  change  of  parties, 
been  deprived  of  any  substanthU  defense.  This  court  has  sanctioned  a  change 
of  parties  from  an  i^ent  to  his  principal  {Price  v.  Wiley ^  19  Tex.  142;)  from 
a  party  suing  for  the  use  of  another  to  the  beneficiary  of  the  suit,  {Martel  v. 
Samers,  26  Tex.  551;)  and  have  held  that  between  a  suit  by  a  next  friend  for 
the  benefit  of  a  minor,  and  a  suit  of  a  minor  by  his  next  friend,  there  is  no 
substantial  difference,  (Gtiif,  C,  di  S.  F,  22.  Co.  v.  Styran,  1  S.  W.  Rep.  161, 
Austin  term,  1886.)  The  change  in  this  case  was  of  much  less  importance 
than  in  the  cases  above  dted,  as  the  guardian  was  in  effect  the  party  plaintiff 
in  each  petition;  and  the  principle  upon  which  the  last  case  rests  would  have 
authorized  the  suit  to  proceed,  whetlier  it  were  by  the  minor  by  and  through 
his  guardian,  or  by  tlie  guardian  for  the  benefit  of  the  minor.  In  the  follow- 
ing cases,  too,  much  more  important  changes  as  to  the  character  in  which  the 
plaintiff  sued  than  was  made  in  the  present  case  were  sanctioned  by  this 
court.  Tousey  v.  Butler,  9  Tex.  525;  Tryon  v.  Butler,  Id.  553;  Thompson 
V.  Swearengin,  48  Tex.  555;  Pridgen  v.  McLean,  12  Tex.  420;  McFadin  v. 
MacGreal,  25  Tex.  75;  Devine  v.  Martin,  15  Tex.  27;  Henderson  v.  Kissam, 
8  Tex.  46.  We  think,  therefore,  that  the  court  might  well  have  overruled 
any  demurrer  which  took  exception  to  the  party  plaintiff  in  the  original  peti- 
tion, and  should  certainly  have  allowed  the  guardian  to  proceed  for  the  benefit 
of  his  ward  under  the  amended  petition.  The  new  party  defendant  was  a 
surety  upon  one  of  Mrs.  Rogers'  bonds.  It  was  therefore  proper  that  he 
should  be  sued  as  defendant  with  the  other  sureties.  His  presence  in  the  suit 
did  not  prejudice  his  co-defendants.  In  fact,  he  was  brought  in  because  they 
had  objected  to  the  suit  proceeding  without  him. 

Bui  it  is  a  sufficient  answer  to  the  entire  proposition  of  appellees  that,  at 
the  time  the  amended  petition  was  filed,  they  were  in  court,  and  had  filed  de- 
murrers and  other  defenses  to  the  action.  Some  of  the  demurrers  had  been 
sustained,  and  this  created  a  necessity  for  the  amendment.  The  rule  is  well 
established  in  our  state  that  a  defendant  who  has  been  cited,  but  has  not 
answered,  must  be  notified  of  every  amendment  which  sets  up  a  new  cause 
of  action,  or  requires  a  more  onerous  judgment  against  him;  but,  if  he  has 
pleaded  to  the  action,  the  only  notice  to  which  he  is  entitled  is  the  order  of 
court  granting  leaVe  to  file  the  amendment.  See  authorities  in  Sayles  &  B. 
H.  &  Pr.  §  49. 

The  decisions  cited  by  the  appellees  in  support  of  their  proposition  are  all 
cases  where  the  defendant  had  not  answered  to  the  original  petition,  and  a 
Judgment  by  default  was  sought  against  him  upon  the  amendment.  Be  Walt 
V.  Snow,  25  Tex.  320;  Morrison  y.  Walker,  22  Tex.  18;  Hutchinson  v.  Otoen, 
20  Tex.  287.  In  this  case  all  the  defendants  had  pleaded  to  the  original  peti- 
tion except  Gussett,  and  he  had  filed  a  motion  to  quash  the  citation.  This 
motion  was  sustained,  and  the  cause  continued  to  the  next  term.  This  was 
equivalent  to  an  entry  of  an  appearance  by  him  at  that  term.  Rev.  St.  art. 
1243.  The  judgment  then  rendered  sustained  the  demurrers  of  the  defend- 
ants, and  they  were  then  bound  to  take  notice  of  the  pleading  which  supplied 
the  place  of  the  petition  held  bad  upon  their  demurrer.  Under  these  circum- 
stances, it  was  certainly  error  for  the  court  to  dismiss  the  suit  because  the 
plaintiff  would  not  again  serve  process  upon  the  defendants;  and  especially 
without  request  by  def^idants,  who  were  in  court,  and  might  have  preferred 
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to  go  on  with  the  case.  They  could  waive  notice  of  the  amended  petition,  if 
notice  was  necessary;  and  had  the  court  allowed  them  to  proceed  with  the 
trial,  and  they  had  done  so,  all  objection  to  want  of  notice  would  have  been 
waived. 

It  is  attempted  to  sustain  the  action  of  the  court  upon  another  ground,  not 
assigned  below  as  a  reason  for  the  dismissal.  It  is  said  that  the  amended  peti- 
tion shows  that  Mrs.  Rogers  is  still  guardian  of  Frank  Rabb,  administering 
his  estate  in  the  county  court,  and  that,  therefore,  the  district  court  had  no 
jurisdiction  of  a  suit  upon  her  bond  as  guardian.  The  petition  alleges  that 
she  had  resigned  the  guardianship,  and  had  been  discharged  by  the  county 
court,  and  that  G.  A,  Rabb  was  duly  appointed  guardian  in  her  stead.  These 
averments  directly  alleged  that  she  was  no  longer  guardian,  and  are  inconsist- 
ent with  her  being  such.  There  cannot  be  two  guardians  of  the  same  minor 
claiming  in  opposition  to  each  other,  both  recognized  as  such  by  the  county 
court.  Her  statement  that  she  had  since  been  called  to  account  by  the  new 
guardian,  and  ordered  by  the  county  court  to  make  a  new  exhibit  in  place  of 
the  one  upon  which  she  had  been  discharged,  shows  that  the  county  court 
recognized  G.  A.  Rabb  to  be  the  guardian;  otherwise,  the  order  would  not  have 
been  entered  at  his  request.  If  the  order  was  a  proper  one,  it  could  not  have> 
the  efPect  to  discharge  Rabb,  and  reinstate  Mrs.  Rogers;  for  the  statute  does 
not  allow  guardians  to  be  made  and  unmade  in  any  such  manner.  If  im- 
proper, it  could  have  no  effect  upon  the  right  to  bring  this  suit,  as  it  did  not 
change  the  status  of  the  parties  to  the  proceeding,  but  the  one  still  remained 
guardian,  and  the  other  discharged  from  the  trust. 

It  is  too  clear  to  require  further  discussion  that  the  judgment  below  is  er^ 
roneous,  and  it  is  accordingly  reversed,  and  the  cause  remanded. 

Stayton,  J.,  not  sitting. 


McFaddin  V,  Prater. 

(Supreme  Court  of  Texas,    February  1,  1887.) 

1.  Railroad  Ck)MPAKiE8 — Gondehnino  Land — Owner  Boukd  to  Kvow  Bouitdarugb — 

Statute  op  Limitations. 

In  ao  action  by  one  to  recover  a  portion  of  asnm  of  money  received  by  another 
i^om  a  railroad  as  compensation  for  the  railroad's  right  of  way  over  a  certain  tract 
of  land,  part  of  which  plaintiff  claims  to  own,  defendant  relied  on  the  two-vears 
statute  of  limitations  as  a  bar  to  the  action,  ffeidf  he  is  not  estopped  to  plead  the 
statute  by  the  fact  that  he  had  previously  misrepresented  to  plaintiff  (innocently 
and  without  fraudulent  intent)  the  true  division  line  between  their  tracts,  so  that 
plaintiff  was  induced  to  believe  that  the  right  of  way  did  not  touch  any  part  of  his 
land,  and  did  not  discover  otherwise  until  after  two  years  from  the  date  of  payment 
of  the  money  to  defendant.  Plaintiff  was  as  much  bound  as  was  defendant  to  know 
the  true  location  of  the  division  line  between  them,  and  the  fact  that  he  resided  at 
a  greater  distance  from  it  than  did  defendant  did  not  excuse  his  want  of  knowledge 
about  it. 

2.  Appeal—Bxception  to  Bvidbnob, 

Bxception  to  the  ruling  of  the  lower  court  in  ezclading  or  admitting  evidence 
cannot  be  made  for  the  first  time  on  appeal. 

Appeal  from  Jefferson  county. 

This  action  was  brought  by  appellant,  William  McFaddin,  against  appellee* 
Edwin  Prater,  to  recover  a  portion  of  a  sum  of  money  received  by  appellee 
of  a  railroad  company  as  compensation  for  a  right  of  way  over  a  certain  tract 
of  land,  part  of  which  land  appellant  claimed  belonged  to  him.  Appellee 
pleaded  the  two-years  statute  of  limitations.  Appellant,  in  his  reply,  set  out 
that  appellee  had  misrepresented  the  true  boundary  lines  between  their  tracts* 
which  adjoined  each  other,  so  that  appellant  was  induced  to  believe  that  the 
railroad's  right  of  way  did  not  touch  bis  (appellant's)  land,  and  that  appellant 
did  not  leam  that  such  was  not  the  case  until  two  years  after  the  date  of 
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payment  by  the  railroad,  and  appellant  claimed  that,  on  account  of  snch  mis- 
representations, appellee  was  estopped  to  rely  on  the  statute.  The  lower 
court  adjudged  for  the  appellee,  Prater,  and  appellant,  McFaddln,  appeals. 

Tom  J,  Russell,  for  appellant,  plaintiff  in  error.  JR.  H.  Leonard,  for  ap- 
pellee. 

Willis,  0.  J.  There  was  no  error  in  sustaining  defendant's  exceptions  to 
plaintiff's  original  and  amended  supplemental  petition.  Each  of  these  peti- 
tions showed  on  its  face  that  the  claim  for  money  received  from  the  railroad 
company  for  the  right  of  way  was  barred  by  limitation.  The  excuses  for  not 
bringing  the  suit  within  the  time  prescribed  by  statute  were  insufficient. 
They  do  not  show  that  the  plaintiff  was  prevented  from  so  doing  by  any  fraud 
or  misconduct  on  the  part  of  the  defendant.  The  plaintiff  was  as  much 
tound  as  was  the  defendant  to  know  the  true  location  of  the  division  line  be- 
tween them.  The  fact  that  he  resided  at  a  greater  distance  from  it  than  did 
the  defendant  did  not  excuse  his  want  of  knowledge  upon  this  subject.  Rows 
v.  Horton,  65  Tex.  29. 

The  representation  made  by  defendant  as  to  the  locality  of  the  line  was  not 
fraudulent,  or  intended  to  prevent  the  plaintiff  from  bringing  the  suit  for  the 
money  realized  from  the  right  of  way.  It  was  made  in  an  honest  belief  of  the 
truth  of  the  representation,  as  is  shown  by  the  fact  that  the  defendant  has 
insisted  in  this  suit  that  such  was  its  true  location;  and  not  only  so,  but  has 
successfully  maintained  his  assertion.  It  was  nothing  more  than  a  claim  that 
the  division  line  was  at  the  place  stilted,  as  a  reason  why  the  defendant  exer- 
cised ownership  up  to  that  place.  It  was  not  a  fraudulent  concealment  of  the 
plaintiff^s  rights,  but  a  statement  of  what  the  defendant  claimed  in  opposi- 
tion to  them.    Mwnson  v.  Hallowelh  26  Tex.  475. 

As  to  the  point  made  upon  the  admission  of  the  judgment  in  evidence,  we 
cannot  consider  it  for  want  of  a  proper  bill  of  exceptions.  There  was  no  sep- 
arate bill  taken  to  the  rejection  of  the  evidence;  nor  does  the  statement  of 
facts,  nor  any  other  portion  of  the  record,  show  that  any  objection  was  taken 
to  this  action  of  the  court.  It  is  said  in  the  statement  of  facts  that  the  de- 
fendant objected  to  the  admission  of  the  judgment  m  evidence.  The  judge's 
conclusions  show  that  it  was  ruled  out.  It  should  somewhere  be  shown  that 
the  plaintiff  excepted  to  the  court's  ruling  on  the  subject.  But  this  is  not 
shown,  and  exceptions  cannot  be  taken  to  such  a  ruling  for  the  first  time  in 
this  court. 

The  fourth  and  sixth  assignments  of  error  are  not  in  compliance  with  the 
roles  of  this  court,  as  has  been  frequently  held,  and  they  will  not  be  consid- 
ered. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 


Harris  and  others  9.  Seinshehoer. 
{St^ifremB  Oami  of  Texa»,    Febraary  11, 1S87.) 

WlXirSBB—TBAVBAOnONB  OF  DsCXDElfT. 

In  an  action  by  a  creditor  to  subject  land  Inherited  by  the  debtor  from  his  de- 
ceased ftitber,  evidence  of  the  debtor  that  he  knew  of  his  own  knowledge  that  his 
&ther  had  purchased  the  land  with  his  wife's  means,  hMs  the  eyidence  was  not  in- 
competent under  Rev.  St.  Tex.  }  2248,  providing  that,  *'  in  actions  by  or  against 
executors  in  which  judgment  may  be  rendered  for  or  against  them  as  sadi,  neither 
party  shall  be  allowed  to  testify  against  the  other  as  to  any  transaction  with  or 
statement  by  the  decedent  unless  called  to  testify  by  the  opposite  party ;  and  the 
provisions  of  this  article  shall  extend  to  and  include  all  actions  by  or  against  the 
neirs  or  legal  representatives  of  a  decedent  arising  out  of  any  transactions  with  such 
deoedent.'^  This  section  does  not  apply,  as  this  action  is  not  by  or  against  an  ex- 
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ecDtor,  Bor  does  it  arise  out  of  any  transaction  with  the  decedent  The  testimony 
offered  was  not  as  to  a  declaration  of  the  deceased  father,  bat  as  to  a  fact  within 
witness'  own  knowledge,  that  the  separate  means  of  his  mother  paid  for  the  land.* 

2.  HT7BBAN0  AND  WiFB—HeIES— COMMUNITY  PROPERTY— LIABILITY  TO  DeBTB  OF  HSIRS. 

The  half  interest  of  the  husband  in  community  property  passes  to  his  heirs  on 
his  death,  and  is  subject  to  sale  for  the  debts  of  the  heirs,  but  a  purchaser  of  their 
interest  acquires  no  right  to  the  possession  of  any  part  of  the  property  until  the 
death  of  the  wife. 

Appeal  from  Brazos  county. 

/.  D,  Thomas^  for  appellant.    Henderson  <fr  BuUer^  for  appellees. 

Statton,  J.  The  appellee  brought  this  action  against  W.  E.  Harris  and 
wife  and  C.  A.  Harris  and  wife,  to  recover  two  lots  in  the  city  of  Bryan.  He 
claims  under  a  purchase  made  at  a  sale  under  execution  against  W.  E.  and 
C.  A.  Harris.  The  Judgment  under  which  he  claims  was  recorded  in  Brazos 
county.  May  11, 1885,  and  he  bought  July  6, 1886.  The  two  lots  were  bought 
by  A.  A.  Harris  in  May,  1871,  he  then  being,  and  continuing  to  be,  a  mar- 
ried man,  until  his  death,  which  occurred  in  1874.  There  was  nothing  in 
the  deed  to  show  that  the  lots  were  paid  for  with  the  separate  means  of  his 
wife,  but  on  the  tiial  the  defendants  proposed  to  prove  that  this  was  true,  by 
the  evidence  of  C.  A.  Harris,  who  proposed  to  state  that  within  his  own  knowl- 
edge this  was  so;  but  his  evidence  w'as  excluded  on  the  ground  that,  being  a 
party  to  the  action,  he  could  not  testify  to  any  transactions  with  or  declai-a- 
tions  by  his  father  or  mother.  The  widow  of  A.  A.  Harris  continued  to  live 
on  the  lots  until  her  death,  which  occurred  January  25,  1886,  though  she  was> 
absent  from  the  property  for  a  short  time  before  that  event.  On  December 
10,  1885,  the  widow  of  A.  A.  Harris  conveyed  the  north  half  of  the  lots  to  C. 
A.  Harris,  who,  having  married  before  that  time*  occupied  the  part  of  the  lots 
so  conveyed  to  him  as  his  homestead  continuously  from  some  time  in  Septem- 
ber of  that  year.  When  the  widow  died,  she  left  a  will  by  which  she  be- 
queathed the  south  half  of  the  lots  to  the  wife  of  W.  E.  Harris,  who,  as  soon 
as  they  could  get  possession  of  it  after  the  death  of  the  testatrix,  moved  upon 
it,  and  have  since  occupied  it  as  their  homestead.  G.  A.  and,  TV.  E.  Harris 
gave  notice  of  their  claim  at  the  sheriff's  sale,  as  did  the  wife  of  W.E.  Harris, 

If  the  lots  were  paid  for  with  the  separate  property  of  the  wife  of  A.  A. 
Harris,  she  was  the  equitable  owner,  and  the  notice  given  at  the  sheriff's  saW 
of  the  claim  of  the  several  parties  was  sufficient  to  put  the  purchaser  on  inquiry^ 
and  to  defeat  any  right  he  would  have  acquired  had  he  purchased  without 
notice.  If  the  lots  were  the  separate  property  of  the  widow  of  A.  A.  Harris,, 
it  is  evident  that  the  purchaser  at  sheriff's  sale  took  nothing;  for  at  the  time^ 
the  conveyance  of  the  north  half  of  the  lots  to  G.  A.  Harris  was  made,  he 
had  a  family,  and  was  occupying  as  a  homestead  that  part  of  the  lots,  and  the 
judgment  lien  never  attached;  and  title  to  the  south  half  of  the  lots  passed 
to  the  wife  of  W.  E.  Harris  by  the  will  of  his  mother.  It,  then,  was  impor- 
tant to  show  whether  the  property  was  bought  with  the  separate  means  of  the 
wife  of  A.  A.  Harris.  The  bill  of  exceptions  does  not  show  that  0.  A.  Harris- 
proposed  to  testify  to  any  transaction  with  or  declaration  by  his  father  or 
mother,  but  as  to  the  fact,  within  his  own  knowledge,  that  the  separate  means 
of  his  mother  paid  for  the  lots.  This  was  admissible  if  article  2248,  Bev.  St.,. 
has  application.  We  are  of  opinion,  however,  that  the  statute  has  no  appli- 
cation  in  this  case.  The  plaintiff  in  this  case  claims  the  lots  on  the  ground 
that  they  were  the  property  of  G.  A.  and  W.  E.  Harris  at  the  time  he  bought. 
The  statute  does  not  render  any  person  incompetent  to  testify,  as  to  any  mat-^ 

^As  to  the  admissibility  of  testimony  concerning  transactions  with  deceased  persons, 
see  Park  v.  Locke,  (Ark.)  2  8.  W.  Rep.  696,  and  note;  Roberts  y.  Briscoe,  (Ohio,)  10  N. 
£.  Rep.  61 ;  Hill  v.  Helton,  (Ala.;  1  South.  Rep.  340 ;  Gilder  y.  Oiij  of  Brenham,  (tez.> 
iK»«^.  309. 
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ter  to  which  anj  witness  may  testify  under  the  rales  governing  the  admission 
of  evidence,  because  he  is  a  party  to  the  action,  or  interested  in  the  issue  to 
be  tried.  It  does  declare  that  "in  actions  by  or  against  executors,  adminis- 
trators, or  guardians,  in  which  judgment  may  be  rendered  for  or  against  them 
as  such,  neither  party  shall  be  allowed  to  testify  against  the  others  as  to  any 
transaction  with  or  statement  by  the  testator,  intestate,  or  ward,  unless 
caUed  to  testify  thereto  by  the  opposite  party;  and  the  provisions  of  this  article 
shall  extend  to  and  include  all  actions  by  or  against  the  heirs  or  legal  repre- 
sentatives of  a  decedent,  arising  out  of  any  truisaction  with  such  decedent." 
Bev.  St.  2248.  This  is  not  an  action  by  or  against  an  executor,  administrator, 
or  guardian;  nor  is  it  an  dction  against  or  by  heirs  or  legal  representatives 
of  a  decedent,  arising  out  of  any  transaction  with  such  decedent.  If  the 
plaintiff  were  asserting  against  the  defendants,  as  heirs  of  A.  A.  Harris  or  his 
wife,  some  ciaim  arising  out  of  a  transaction  had  between  himself,  or  some  one 
under  whom  he  claims,  and  the  father  or  mother  of  0.  A.  Harris,  then  the 
witness  could  not  testify  as  to  any  transaction  between  them,  or  statement  by 
his  deceased  parent.  Neither  the  letter  nor  the  spirit  of  the  statute  set  out 
above  have  any  application  in  this  case,  and  the  witness  ought  to  have  been 
permitted  to  give  evidence  as  to  any  fact  which  would  be  admissible  if  coming 
from  any  other  witness. 

The  judge  who  tried  the  cause  found  that  the  lots  were  community  prop- 
erty, but  held  that  the  judgment  lien  would  not  attach  until  the  death  of  the 
widow  of  A.  A.  Harris.  This,  we  think,  was  error,  for,  if  the  property  was 
community,  W.  E.  and  0.  A.  Harris  inherited  one-half  of  it  from  their  father, 
and  their  interest  would  be  subject  to  sale  for  their  debts,  and  on  this  interest 
the  judgment  lien  would  attach  from  the  date  of  the  recording  of  the  judg- 
ment against  them,  if  their  situation  was  not  such  as  to  exempt  their  interests 
from  sale  for  the  payment  of  debts.  A  purchaser  of  their  interests,  however, 
would  acquire  no  right  to  possession  of  any  part  of  the  lots  so  long  as  their 
mother  lived,  or  desired  to  occupy  them.  What  effect  her  conveyance  to  C. 
A.  Harris  would  have  upon  her  homestead  right  in  so  much  of  the  property 
as  she  conveyed,  it  is  unnecessary  now  to  inquire.  C.  A.  Harris  had  no  fam- 
ily until  June  24, 1885,  and,  intervening  that  date  and  the  record  of  the  judg- 
ment, could  claim  no  exemption,  so  far  as  the  record  before  us  shows. 
Whether  W.  E.  Harris  lived  on  the  lots  after  his  marriage,  or,  with  the  con- 
sent of  his  mother,  so  used  them  as  to  acquire  a  homestead  right  before  the 
judgment  lien  attached,  does  not  appear. 

For  the  errors  noticed,  the  judgment  will  be  reversed,  and  the  cause  re- 
manded. 


Gilder,  Adm'x,  v.  City  of  Brenham. 

{^ipreme  Court  of  Texa»»    Febraary  11,  18S7.) 

1.  WiTlVBB— TRAirSACTIO^B  WITH   DeCEDEIVT. 

Rev.  St.  Tex.  art.  2248,  making  incompetent  the  testimony  of  a  party  to  an  action 
to  which  the  representative  of  a  decedent  Is  either  plaintiff  or  defendant,  in  so  far  as 
the  testimony  relates  to  any  conversation  or  transaction  with  the  decedent,  does 
not  exclude  the  testimony  of  one  not  a  party  to  the  suit,  and  not  bound  by  the  judg- 
ment, although  such  party  may  be  interested  in  the  issue.  ^ 

2.  Dedication — Strseis— Implied  Acceptance  fbom  Long  Usee  by  City. 

Before  a  city  can  set  up  any  rieht  of  control  over  property,  It  must  show  that  it 
has  accepted  the  dedication  of  the  property.  Such  acceptance  may  be  express,  or 
may  be  implied  from  long-oon tinned  use  by  the  public,  though  in  a  state  (such  as 

^As  to  the  admissibility  of  testimony  concerning  transactions  with  deceased  persons, 
«ee  Park  v.  Locke,  (Ark.)  2  8.  W.  Rep.  eee,  and  note ;  Harris  v.  Seinsheimer,  (Tex.) 
<tnU,  307;  Hays  v.  Hays,  (Tex.)  1  S,  Wt  Rep.  895;  Bates  v.  Forcht,  (Mo.)  Id.  120;  Rob- 
ertson V.  Mowell,  (Md.)  8  Atl.  Rep.  273;  Roberts  v.  Briscoe,  (Ohio,)  10  N.  E.  Rep.  61, 
Bhodes  v.  Pray,  (Minn.)  81  N.  W.  Rep.  86;  Hill  v.  Helton.  (Ala.)  1  South.  Rep.  340. 
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Texas)  where  much  of  the  land  is  vacant  both  in  town  and  country,  and  where  ev* 
ery  one  feels  at  liberty  to  pass  at  will  over  any  uninclosed  premises,  the  presump- 
tion ought  not  to  be  generally  indulged  that  a  city  has  adopted  a  street  from  toe 
mere  fact  of  its  long  use  as  such  by  the  public^ 
8.  Same— What  Sufficient  to  Constitdte. 

Where  it  appears  that  a  strip  of  land  in  a  dty  has  never  been  worked  by  the  dty, 
has  not  been  delineated  as  a  street  upon  the  city  map ;  thai  it  has  been  passed  over 
by  the  public  by  paths  crossing  it  diagonally  in  different  directions;  that  the  city 
has  never  exercised  any  ownership  over  it  except  to  authorize  the  mayor  to  relin- 
quish all  claim  to  it  upon  plaintiff  releasing  all  claims  to  another  street:  held,  this 
was  not  sufficient  to  constitute  an  acceptance  of  the  strip  as  a  street' 

Appeal  from  Washington  county. 

This  action  was  brought  by  appellant,  M.  E»  Gilder,  as  administratrix  of 
A.  J.  Gilder,  deceased,  against  the  appellee,  the  city  of  Brenham,  to  recover 
the  title  and  possession  of  a  certain  lot  in  the  city,  and  to  restrain  the  city 
from  interfering  with  her  possession  thereof,  and  for  damages  for  her  evic- 
tion therefrom.  Judgment  for  the  city,  and  plaintiff  appealed.  The  witness 
Dwyer  bought  a  lot  of  the  decedent.  Gilder,  in  the  latter's  life-time,  which 
lot  bordered  on  the  lot  in  controversy. 

8ayl€8  dk  Bassett,  for  appellant.    Beauregard  Bryan,  for  appellee. 

Gaines,  J.  We  do  not  think  the  court  below  erred  in  admitting  the  wit- 
ness Dwyer  to  testify,  over  appellant's  objection,  as  to  conversations  which 
occurred  between  him  and  appellant's  intestate  in  reference  to  the  dedication 
to  the  purposes  of  a  street  of  the  premises  in  controversy.  The  Revised  Stat- 
utes, in  article  2246,  re-enact  the  first  section  of  the  act  of  May  10,  1871, 
which  removed  the  restrictions  against  receiving  the  testimony  of  the  paities 
to  the  suit,  and  of  persons  interested  in  the  issue  to  be  tried.  The  effect  of 
article  2248  is  to  except  from  the  operation  of  the  former  provision  the  par- 
ties to  a  suit  in  which  the  representative  of  a  decedent  or  a  guardian  may 
be  either  plaintiff  or  defendant,  in  so  far  as  the  testimony  upon  either  side 
relates  to  any  conversation  or  transaction  with  the  decedent  or  ward.  No 
mention  is  made  of  the  persons  interested  in  the  issue  to  be  tiled,  and  hence 
they  are  not  excepted  from  the  provisions  of  the  previous  article.  In  the  case 
of  Simpson  v.  Brotherton^  62  Tex,  170,  the  wife  of  appellee,  who  was  plain- 
tiff in  the  court  below,  was  held  incompetent  to  testify  as  to  the  declarations 
of  appellant's  ancestor.  There  the  suit  was  brought  by  the  husband  to  re- 
cover an  interest  in  land,  which  interest  was  claimed  as  community  prop- 
erty of  himself  and  wife.  Her  testimony  was  not  held  inadmissible  because 
of  her  Interest  in  the  proceeding,  but  upon  the  ground  that,  though  not 
named  as  such,  she  was  in  fact  a  party  to  the  suit,  and  would  be  bound  by 
any  judgment  that  might  be  rendered  against  her  husband.  In  this  case 
Dwyer  was  in  no  sense  a  party  to  the  proceeding,  and  will  not  be  concluded 
by  the  judgment,  whether  it  be  for  or  against  the  city. 

We  are  not  prepared  to  say  that  the  evidence  was  not  sufficient  to  show  a 
dedication  by  plaintiff's  intestate  of  the  land  in  controversy  to  the  purposes  of 
a  street.  His  declarations  to  Dwyer  at  the  time  be  sold  to  him,  and  his  sub- 
sequent declarations,  his  conveying  the  land  upon  both  sides  up  to  the  dis- 
puted strip,  leaving  just  the  ordinary  width  of  a  street,  and  other  circum- 
stances, tend  very  strongly  to  show  a  dedication.     The  boundary  was  well  de- 

'Acceptance  of  a  highway  by  the  public  is  necessary  to  establish  its  dedication.  Pa- 
vonia  Land  Ass'n  v.  Tenifer,  (N.  J.)  7  Atl.  Rep.  423,  and  note. 

*  As  to  what  will  constitute  or  prove  an  acceptance  by  the  public,  see  Morse  v.  Zeize,. 
(Minn.)  24  N.  W.  Rep.  287;  Laughlin  v.  City  of  Washington,  (Iowa,)  19  N,  W.  Rep. 
819;  Brakken  v.  Minneapolis  &  St.  L.  R.  Co.,  (Minn.)  11  N.  W.  Rep.  124 ;  Town  of  Lake 
View  V,  Lebahn,  (111.)  9  N.  E.  Rep.  289;  May  wood  Co.  v.  Village  of  May  wood.  (111.)  6. 
N.  E.  Rep.  866;  People  v.  Lohfilem,  (N.  Y.)  6  N.  E.  Rep.  784;  Hoadlev  v.  City  and 
CJounty  or  San  Francisco,  (Cal.)  12  Pac.  Rep.  126;  State  v.  Proctor,  (Mo.)  2  S.  W*.  Rep. 
472. 
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fined,  and  his  purpoee  clearly  and  uneqaivocally  stated.  This  makes  a  dedi- 
cation so  far  as  he  could  make  it  of  his  own  motion.  Oatoald  y.  Ghrenety  22 
Tex.  94;  Lamar  Co.  v.  Clements,  49  Tex.  847. 

But  the  controyersy  here  is  not  between  Gilder's  administratrix  and  those 
who  have  bought  neighboring  or  adjacent  property  upon  the  faith  of  his  acts 
and  declarations.  It  is  between  the  administratrix  and  the  city;  and  we  are 
of  opinion  that,  before  the  city  can  set  up  any  right  of  control  over  the 
property,  it  must  show  that  it  has  accepted  the  dedication.  The  opening  and 
repair  of  a  street  subjects  a  municipal  corporation  to  expense,  and  may  sub- 
ject it  to  liability  to  individuals  for  damages  resulting  from  any  failure  to 
keep  it  in  safe  condition.  This  burden  cannot  be  imposed  by  ''the  will  of  an 
individual  who,  from  motives  of  patriotism,  convenience,  or  gain,  might  lay 
off  his  land  into  town  lots  or  streets,  or  lay  out  a  highway  through  his  land. " 
State  V.  Carver,  5  Strob.  217.  The  authorities  generally  agree  that,  in  order 
to  charge  a  municipality  with  the  duty  of  repairs,  either  an  express  or  im- 
plied acceptance  of  the  dedication  must  be  shown,  {State  v.  Carver,  supra; 
Tegarden  v.  McBean,  88  Miss.  283;  Toion  Council  w.Lythgoe,  7  Rich.  435; 
Pope  v.  Union,  18  N.  J.  Eq.  282;  State  y.  Bradbury,  40  Me.  154;  Niagara 
Falls  Bridge  Co.  v.  Baohman,  66  N.  Y.  261;)  and  it  seems  to  us  that,  if  it 
has  no  duty  in  regard  to  the  street,  it  should  have  no  control  over  it,  what- 
ever the  rights  of  third  persons  with  respect  to  the  proposed  dedication  may 
be.  It  must  be  either  a  public  street  or  not  a  public  street.  If  a  public  street, 
the  corporation  is  responsible  for  any  damage  that  may  result  from  its  neglect 
to  keep  it  in  repair.  If  not  public,  then  it  is  not  perceived  that  the  charter 
ordinarily  granted  to  a  town  or  city  would  invest  its  council  or  officers  with 
any  authority  over  it.  But  it  is  held  that  an  acceptance  may  be  implied. 
This  is  unquestionably  so  when  such  acceptance  is  evidenced  by  acts  clearly 
indicating  that  purpose,  such  as  making  repairs  upon  the  proposed  street,  or 
platting  it  upon  the  official  maps.  And  it  is  also  said  in  many  cases  that  this 
implication  may  arise  from  long-continued  use  by  the  public.  This  seems 
to  be  the  doctrine  in  England,  but  in  most  of  the  American  decisions  which 
we  have  examined  in  which  this  principle  is  announced  there  was  evidence  of 
acts  on  part  of  the  municipal  authorities  themselves  tending  to  show  adoption 
of  the  dedication,  ih  addition  to  the  long  use  by  the  public  of  the  property  in 
controversy.  In  many  instances  the  value  of  the  property,  and  its  situation 
and  surrounding,  maybe  such,  and  the  long-continued  public  use  so  une- 
quivocal, that,  after  the  ordinary  period  for  the  presumption  of  a  grant,  both 
a  dedication  by  the  owner  and  assent  of  the  municipal  authorities  will  be  pre- 
sumed. Cases  may  arise  in  our  own  state  to  which  the  English  rule  should 
be  applied;  bat,  in  our  opinion,  we  should  not  hold  it  a  general  principal  ap- 
plicable to  every  case.  In  a  state  in  which  much  of  the  land  is  vacant  both 
in  town  and  country,  and  every  one  feels  at  liberty  to  pass  at  will  over  any 
uninclosed  premises,  the  presumption  ought  not  to  prevail  that  the  proper 
authorities  have  adopted  a  street  o^  road  from  the  mere  fact  of  its  long  use 
as  such  by  the  public. 

In  the  present  case  there  is  no  evidence  tending  to  show  an  acceptance  of 
the  dedication  on  part  of  the  city  of  Brenham.  The  strip  in  controversy 
was  never  worked  or  repaired  by  the  city,  and  was  not  delineated  upon  the 
city  map  made  by  its  authority.  There  being  no  inclosure  for  a  long  time  on 
one  side  of  it,  it  was  passed  over  by  the  public  in  part  by  roads  or  paths  cross- 
ing it  diagonally  in  different  directions.  There  is  no  evidence  of  any  use  of 
the  property  that  might  not  have  been  made  if  no  dedication  had  ever  been 
intended;  and  it  is  nowhere  disclosed  that  the  city  ever  claimed  or  recognized 
the  property  as  a  street  until  the  year  1880,  when  the  city  council  passed  a 
resolution  authorizing  the  mayor  to  relinquish  any  claim  upon  it,  in  the  event 
that  plaintiff  would  release  all  claims  upon  certain  parts  of  Ant  street,  into 
which  this  disputed  street  opened  at  right  angles.    The  charter  of  the  city 
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confers  yeiy  enlarged  powers  upon  the  city  council  over  its  streets*  (Sp.  Laws 
1873,  §  6,  p.  14,)  but  it  is  not  necessary  for  us  to  consider  whether  the  author- 
ity to  vacate  a  street  is  granted  or  not.  It  certainly  had  the  power  to  refuse 
•a  dedication  when  the  agreement  was  entered  into  between  appellant  and  the 
mayor;  and  there  having  been  no  formal  acceptance,  or  act  on  part  of  the 
authorities  from  winch  such  acceptance  could  be  presumed  up  to  the  date  of 
this  contract,  we  think  the  council  was  authorized  to  relinquish  under  the 
circumstances,  notwithstanding  the  equivocal  use  of  the  premises  by  the  pub- 
lic for  a  long  length  of  time.  To  hold  otherwise  would  be  to  decide  that  pri- 
vate parties  could  force  the  acceptances  of  streets  upon  cities  with  all  their 
burdens,  without  the  assent  of  the  authorities  duly  authorized  to  assent  to 
it ;  for  we  know  of  no  power  in  a  municipal  corporation  to  prevent  the  use  of 
any  way  as  a  street  which  the  owner  may  see  proper  to  leave  open.  Conced- 
ing that  the  dedication  here  had  been  complete  as  to  the  city,  it  may  still  be  a 
question  whether  the  cotlncil  was  not  authorized  to  compromise  a  dispute 
with  appellant  by  relinquishment  of  their  claim  upon  the  property  in  contro- 
versy in  consideration  of  an  abandonment  by  her  of  her  claim  upon  other  prop- 
erty in  dispute  between  them.  See  Petersburg  y.  Mappin,  14111.  193;  1  Dill. 
Mun.  Corp.  §  477.    But  it  is  not  necessary  for  us  to  decide  this  question. 

It  follows,  from  what  we  had  previously  said,  that  the  city  had  no  right  or 
control  over  the  premises  in  controversy;  and  appellant,  being  in  possession, 
is  entitled  to  have  it  restrained  from  removing  his  inclosures.  We  decide  noth- 
ing in  this  case  as  to  the  right  of  Dwyer,  and  others  who  own  lands  adjacent 
to  the  disputed  strip.  These  rights,  if  any  exist,  are  distinct  from  that  of 
the  city,  and  are  not  concluded  by  this  judgment.  We  merely  hold  that  ap- 
pellee cannot  now  claim  the  premises  as  a  public  street. 

The  judgment  will  accordingly  be  reversed,  and  here  rendered  in  favor  of 
appellant,  and  against  appellee,  restraining  it  from  interfering  with  appel- 
lant's possession  and  control  of  the  premises  in  controversy,  and  for  all  costs 
both  in  this  court  and  the  court  below. 


MoClanahak  and  others  v.  Stephens  and  others* 
{Stqireme  Oourt  qf  T&m,    February  U,  1SS7.) 
YxNDOB  AWD  Vekdbb— CurnKo  TiMBss — Land  Bboovxrsd  uxdsb  PABAXOVifT  TmiB. 
Appellant  sold  land  which  he  had  purchased  at  a  tax  sale,  but,  the  title  proviug 
defective,  the  original  owner  subsequently  recovered  the  land  back  of  the  vendee. 
JJcW,  appellant  was  not  liable  to  the  original  owner  for  the  value  of  timber  which 
the  vendee  had  cut  while  he  was  in  possession.    The  proximate  cause  of  the  injury 
to  the  owner  was  the  act  of  the  vendee,  over  which  appellant  had  no  control* 

Appeal  from  San  Jacinto  county. 
Eill  df  Corryt  for  appellants. 

Stayton,  J.  The  appellants  sold  to  Montgomery  A  Oo.  a  tract  of  land  from 
which  the  latter  cut  timber,  and  this  action  was  brought,  not  only  to  recover 
the  land,  but  to  recover  from  the  appellants,  as  well  as  the  persons  who  com- 
posed the  firm  of  Montgomery  &  Co.,  damages  for  such  cutting.  The  charge 
of  the  court  was  such  as  to  induce  the  jury  to  believe  that,  in  the  opinion  of 
the  court,  there  was  evidence  from  which  they  might  find  the  appellants  lia- 
ble for  the  value  of  the  timber  cut  by  Montgomery  &  Co.  There  was  no  evi- 
dence tending  to  show  that  the  appellants  cut  the  timber,  advised  that  it 
should  be  cut,  or  in  any  manner  controlled  or  influenced  the  conduct  of  the 
persons  who  did  cut  it.  To  render  the  appellants  responsible  for  the  injury 
it  must  be  made  to  appear  that  some  act  of  theirs  was  the  efficient  cause. 
The  land  belonged  to  the  appellees.  It  was  sold  for  taxes  which  they  had 
failed  to  pay;  and  the  mere  purchase  of  it  by  the  appellants  was  not  a  viola- 
tion of  any  right.    The  appellants,  however,  did  not  acquire  title  by  their 
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purchase,  but  it  is  apparent  from  all  the  evidence  in  the  case  that  they  be- 
lieved they  had.  They  were  so  advised  by  persons  learned  in  the  law,  and, 
so  believing,  sold  the  land  to  Montgomery  &  Go.  Their  sale  to  the  persons 
who  did  cut  the  timber  was  not  the  efficient  cause  of  the  injury.  The  proxi- 
mate cause  of  the  injury  was  the  act  of  their  vendees,  over  which  they  had 
no  more  control  after  they  sold  than  had  they  before. 

It  was  held  in  Wall  v.  Oshom,  12  Wend.  40,  and  in  Morgan  v.  Varick,  8 
Wend.  594,  where  persons  sold  personal  property  belonging  to  others,  and  di- 
rected or  requested  their  vendees  to  take  possession  of  it,  and  remove  it,  that 
this  made  the  vendees  trespassers.  In  Kolh  v.  Bankhead,  18  Tex.  232,  it  was 
held  that  one  who  pointed  out  and  sold  to  another,  timber  standing  on  the  land 
of  a  third  person,  which  he  had  no  right  to  sell,  was  responsible  as  a  trespasser 
:for  a  cutting  by  his  vendee,  which  the  vendor  knew  was  intended  when  he 
sold.  In  these  cases,  the  sellers,  in  effect,  directed  the  doing  of  the  illegal  act; 
themselves  did  it  through  the  agency  of  other  persons. 

To  render  the  appellants  liable  for  the  acts  of  their  vendees  it  must  be  made 
to  appear  that  they  acted  in  concert  in  doing  the  illegal  act,  or  that  the  injury 
was  the  ordinary  or  natural  result  of  some  act  which  they  did.  If  they  knew 
that  their  vendees  were  engaged  in  the  lumber  business,  and  even  supposed 
that  they  purchased  the  land  for  the  purpose  of  using  the  timber  on  it  in  their 
mills,  it  cannot  be  said  that  the  sale  of  the  land  made  by  them,  of  itself,  would 
•ordinarily  or  naturally  bring  about  the  result  now  complained  of.  There  is 
no  law  in  force  in  this  state  which  forbids  the  sale  of  land  held  by  doubtful 
title,  or  of  land  adversely  possessed  by  some  other  person;  and  such  a  sale  can- 
not be  said  to  be  illegal  when  considered  even  in  relation  to  one  holding  the 
'possession  or  superior  title,  for  it  depnves  such  person  of  no  right.  One  can* 
not  be  said  to  be  a  trespasser  by  reason  of  having  done  some  act  not  illegal  in 
its  nature.  The  charge  given  was  calculated  to  mislead,  and  should  not  have 
heen  given. 

The  judgment  will  be  reversed,  and  the  cause  remanded. 


Sbtmoub  and  others  t).  Hiu.. 
(Supreme  Court  of  Texas,    February  15, 1887.) 
iHJTJNcnoir— ExEcrrnoK  Issukd  aftbr  Lapse  op  Yeab. 

A  judgment  having  become  dormant  from  the  failure  of  the  judgment  creditor  to 
issue  execution  within  a  year,  an  injunctiou  will  issue  against  an  execution  issued 
after  the  expiration  of  the  year,  because  it  is  presumed,  ft-om  the  delay  in  taking 
•out  execution,  that  the  judgment  has  been  paidf.  But,  it  appearing  that  the  judg- 
ment had  in  fact  not  been  paid,  the  iniunction  will  be  dissolved,  and  any  money 
which  had  come  into  the  hands  of  the  sheriff  under  the  execution  will  be  applied 
to  the  judgment  under  a  proper  prayer  therefor  on  the  part  of  the  creditor. 

.Appeal  from  Fayette  county. 

Moore,  Duncan  <&  MeerscheidU  for  appellant, 

Stayton,  J.  This  action  was  brought  by  the  appellee  to  restrain  the  en- 
-forcement  of  a  Judgment  rendered  against  him  in  a  justice's  court  in  favor  of 
the  appellant.  He  sought  relief  on  the  ground  that  the  ]  udgment  was  obtained 
by  fraud,  and  upon  the  further  ground  that  the  judgment  was  dormant.  An 
execution  had  issued  on  the  judgment,  for  the  first  time,  more  than  a  year 
after  the  judgment  was  rendered,  and  under  it  a  bale  of  cotton  had  been  seized, 
which  by  consent  of  parties  was  sold,  and  the  proceeds  were  in  the  hands  of 
the  sheriff.  The  defendant  denied  that  the  judgment  was  obtained  by  fraud, 
and  gave  a  history  of  the  transactions  between  the  parties  which  led  to  its  ren- 
dition. He  also  asked  that  the  judgment  rendered  in  the  justice's  court  be 
revived,  or  that  he  have  judgment  against  the  plaintiff  for  the  sum  claimed  to 
be  due  him  on  the  judgment*  which  the  pleadings  of  the  parties  show  was 
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875.28,  with  interest  thereon  at  the  rate  of  10  per  cent,  per  annum  from  th& 
twenty-ninth  August,  1881.  There  was  a  trial  without  a  jury,  and  the  court 
found  that  the  judgment  complained  of  was  not  procured  by  fraud,  but  that 
it  was  dormant  when  the  execution  issued.  Whereupon  the  injunction  was 
perpetuated  insofar  as  it  restrained  proceedings  under  the  execution,  and  the 
defendants  were  directed  to  deliver  the  proceeds  of  the  cotton  to  the  plaintiff. 

The  judgment  in  favor  of  Seymour  against  Hill,  having  been  found  by  the 
court  to  be  valid,  is  conclusive  evidence  of  the  indebtedness  of  the  latter  to- 
the  former.  There  is  no  pretense  that  the  judgment  has  been  paid ;  and  the 
only  ground  on  which  the  right  to  enforce  it,  though  the  execution  issued,  is 
denied,  is  that  the  judgment  is  dormant.  In  North  v.  Stving,  24  Tex.  194, 
it  was  held  that  an  execution  issued  on  a  dormant  judgment  was  properly  en- 
joined; but  in  that  case  no  relief  based  on  the  existence  of  a  valid  debt  was 
asked,  though  it  is  intimated  in  the  opinion  that  the  judgment  on  which  the 
execution  was  issued  might  have  been  revived  in  that  case. 

The  judgment  rendered  by  the  justice  of  the  peace,  on  which  the  execution 
in  favor  of  Seymour  issued,  could  not  have  been  revived  in  the  district  court;, 
but  it  would  seem,  under  the  former  decisions  of  this  court,  that,  having  ju- 
risdiction of  the  matter  through  the  application  for  an  injunction,  the  court 
had  jurisdiction  to  determine  whether  the  sum  for  which  the  judgment  was 
rendered  in  the  justice's  court  was  still  due  to  Seymour,  and,  if  so,  to  have 
rendered  a  judgment  in  his  favor  for  it.  Stein  v.  Freiberg,  64  Tex.  273;  Hale 
V.  McComas,  69  Tex.  486;  Willis  v.  Gordon,  22  Tex.  241;  Witt  v.  Kavfman,. 
25  Tex.  384;  Ghamhees  v.  8tory,  4  Tex.  Law  Rev.  299.  The  defendant  asked 
this  relief,  and  it  was  denied.  This  we  think  was  error.  When  an  execu- 
tion has  not  been  issued  upon  a  judgment  within  one  year  after  its  rendition, 
such  inference  of  payment  arises  that  the  law  refuses  an  execution  to  enforce 
it  until  that  inference  has  been  removed.  This  inference  may  be  removed  by 
a  proceeding  to  revive  the  judgment,  if  it  then  appear  that  it  has  not  beea 
paid,  or  by  an  action  upon  the  judgment. 

In  the  case  before  us  it  appears  that  the  judgment  has  not  been  paid;  money 
has  come  into  the  hands  of  the  sheriff  to  pay  it  in  part,  through  an  execution 
voidable;  and,  under  this  state  of  facts,  ought  the  officer  to  be  restrained  fromi 
paying  it  over  in  obedience  to  the  writ  which  was  returnable  on  the  day  the 
injunction  in  this  case  was  granted?  The  statute  provides  that  '*no  injunc- 
tion shall  be  granted  to  stay  any  judgment  or  proceedings  at  law,  except  so- 
much  of  the  recovery  or  cause  of  action  as  the  complainant  in  his  petition 
shaU  show  himself  equitably  entitled  to  be  relieved  against,  and  so  much  as 
will  cover  costs,"  (Rev.  St.  2874, >  and  that  "the  principles,  practice,  and  pro- 
cedure governing  courts  of  equity  shall  govern  procc^ings  in  injunctions 
when  the  same  are  not  in  conflict  with  the  provisions  of  this  title  or  other 
law/'  (Rev.  St.  2898.)  The  principles  recognized  in  courts  of  equity  deny  an 
injunction  in  all  cases  in  which  it  does  not  clearly  appear  that  injury  will  re- 
sult if  the  writ  be  not  granted;  and  in  many  cases  it  has  been  said  that,  to 
authorize  the  writ,  it  must  appear  that  the  threatened  injury  would  be  irrep- 
arable. High,  Inj.  22.  Can  any  such  injury  result  if  the  writ  be  refused, 
when  it  appears  that  the  party  seeking  it  is  indebted  to  another,  and  the  sole 
purpose  of  the  writ  is  to  prevent  or  delay  the  creditor  in  receiving  that  which 
18  due  to  him?  We  think  not.  There  is  a  maxim  enforced  in  equity  which 
declares  that  he  who  seeks  equity  must  do  equity.  If  it  appears  that  one 
justly  indebted  to  another  in  a  sum  fixed  by  a  judgment,  on  which,  however,, 
an  execution  ought  not  to  issue  because  the  judgment  is  dormant,  seeks  relief 
by  injunction  against  an  execution  issued  on  such  a  judgment,  it  seems  to  us^ 
where  it  is  shown  that  the  judgment  has  not  been  paid,  that  the  injunction, 
ought  to  be  dissolved.  High,  Inj.  130,  138.  The  sole  ground  on  which  aa 
execution  on  a  dormant  judgment  is  denied  being  the  inference  of  payment,. 
it  would  seem,  when  this  is  rebutted,  to  perpetuate  the  injunction  wojoM  be 
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to  refuse  application  to  a  well-settled  principle  or  rule  in  equity,  and  to  grant 
the  injunction  when  no  legal  injury  to  the  applicant  can  result  if  it  be  denied. 
It  is  the  legal  right  of  the  creditor  to  have  bis  debt,  and  to  have  it  without 
delay. 

In  Watson  v.  Newsham,  17  Tex.  437,  and  in  I^arth  v.  Swing,  24  Tex.  193,  in- 
junctions were  perpetuated  restraining  executions  issued  on  dormant  judg- 
ments, but  in  neither  of  the  cases  was  there  any  inquiry  made  whether  tho 
judgments  were  unpaid,  nor  was  any  relief  based  on  them  asked. 

The  judgment  will  be  reversed,  and  remanded,  with  instructions  to  the 
district  court  to  dissolve  the  injunction,  and  to  render  a  judgment  otlierwise 
in  accordance  with  this  opinion ;  but,  as  the  appellant  committed  at  least 
a  technical  wrong  in  suing  out  the  execution,  let  him  be  adjudged  to  pay  all 
the  costs  incurred  in  the  district  court.    It  is  so  ordered. 


Pennington  and  another  v.  McQueen. 

(Supreme  Court  of  Texas,    February  Ifi,  1887.) 

ilFPXAL— Rktbotkd  Evidskce. 

A  party  complaining  of  the  r^ection  of  eyidence  most  show  what  the  rejected 
evidence  was,  in  order  that  the  court  may  determine  upon  review  whether  he  waa 
injured  by  the  rejection. 

Appeal  from  Tyler  county. 

William  P.  NichSf  for  appellants.  Stephen  P.  West  and  Burnett  &  Hane^ 
eom,  for  appellee. 

Stayton,  J.  This  is  an  action  of  trespass  to  try  title,  instituted  by  the 
appellee  to  recover  a  lot  in  the  town  of  Woodville.  The  defendants,  in  ad- 
dition to  the  ordinary  defenses  filed  in  such  actions,  alleged  that  the  prop- 
erty was  their  homestt^ad,  and  that  they  executed  to  H.  A.  Barclay  an  insti*u- 
ment  on  which  the  plaintiff  relied,  she  being  a  purchaser  from  Barclay,  though 
on  its  face  an  absolute  deed,  intended  only  as  a  mortgage  to  secure  a  debt  du& 
to  Barclay.  The  deed  was  absolute  on  its  face,  and  acknowledged  by  Pen* 
nington  and  wife  as  such  instruments  are  required  to  be  to  pass  title  to  home- 
stead property.  The  wife  also  pleaded  that  the  deed  was  a  forgery,  and  that, 
if  executed,  this  was  done  through  duress  from  her  husband;  but  there  was 
no  averment  that  either  Barclay  or  Mrs.  McQueen  had  any  knowledge  of  any 
improper  means  used  by  the  husband  to  induce  his  wife  to  sign  the  deed.  By 
supplemental  petition,  Mrs.  McQueen  alleged  that  she  was  an  Innocent  pur- 
chaser. There  was  no  evidence  whatever  introduced  upon  the  question  of 
forgery,  and  the  deed  was  admitted  in  evidence  without  objection .  There  was- 
no  evidence  offered  to  show  duress,  unless  evidence  bearing  on  that  question 
was  sought  to  be  elicited  under  a  question  asked,  the  answer  to  which  was 
excluded,  which  will  be  hereafter  noticed. 

There  was  some  conflict  in  the  evidence  as  to  the  purpose  for  which  the^ 
deed  was  executed,  but  there  was  no  evidence  tending  to  show,  if  it  was  in- 
tended, as  between  the  parties  to  it,  only  as  a  mortgage,  that  Mrs.  McQueen 
had  any  notice  of  that  fact  when  she  bought  from  Barclay. 

On  the  trial  the  defendants  asked  Mrs.  McQueen:  '*  What  consideration  did 
yon  pay  your  son,  H.  A.  Barclay,  for  the  premises  in  controversy,  and  how  did 
you  pay  the  same  ? "  Some  objection ,  the  bill  of  exceptions  not  showing  what, 
was  made  to  this  question,  and  the  court  refused  to  permit  the  answer  to  be 
given.  It  would  seem  that  the  answer  should  have  been  admitted,  as  there 
was  a  question  made  whether  Mrs.  McQueen  was  a  bona  fide  purchaser;  but 
no  injury  could  have  resulted  from  the  action  of  the  court,  for  the  witness  in. 
her  testimony  stated  ''that  she  paid  said  Barclay  $600  cash  in  hand  for  the 
property  herein  in  controversy." 
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It  is  nrged  that  the  plaintiff  holds  under  a  quitclaim  from  Barclay,  and  that 
fihe,  for  this  reason,  cannot  be  deemed  an  innocent  purchaser.  The  deed  from 
Barclay  to  Mrs.  McQueen  is  not  of  that  character. 

Mrs.  Pennington,  after  having  testified  fully  that  the  deed  was  understood 
between  herself,  husband,  and  Barclay  to  be  only  intended  to  secure  a  debt  due 
from  her  husband  to  Barclay,  was  asked  "why  and  for  what  purpose  she  ex- 
ecuted the  deed  of  conveyance  from  defendants  herein  to  H.  A.  Barclay,  and 
under  what  circumstances  she  executed  the  same.''  This  question  was  ob- 
jected to,  as  shown  by  the  bill  of  exceptions,  "because  the  same,  as  they  alleged, 
sought  to  show  d nress. "  The  objection  was  sustained .  It  is  i ncumbent  upon 
the  party  who  complains  of  the  rejection  of  evidence  to  show  in  some  way 
what  the  rejected  evidence  was,  that  this  court  may  know  whether  he  was  in- 
jured by  the  ruling.  A  question  may  be  proper;  but,  if  the  reply  to  it  would 
have  been  of  no  value  to  the  party  propounding  it,  he  has  suffered  no  injury. 
Mathews  v.  State,  44  Tex.  379;  Griffln  v.  Chadwick,  Id.  407;  Burleson  v. 
ffarwock,  28  Tex.  82;  Styles  v.  Gray,  10  Tex,  507;  King  v.  Gray,  17  Tex.  71; 
McKay  v.  Overton,  65  Tex.  85;  Milliken  v.  Smoot,  64  Tex.  172. 

It  is  urged  that  the  court,  on  motion,  struck  out  the  testimony  tending  to 
Bhow  that  the  deed  to  Barclay  was  intended  as  a  security  for  money.  There 
is  nothing  in  the  record,  which  we  can  consider,  to  show  that  this  was  done. 
A  bill  of  exceptions  filed  after  the  close  of  the  term  tends  to  show  that  fact; 
but,  under  a  well-settled  rule,  a  bill  of  exceptions  so  filed  cannot  be  considered. 
We  do  not  see,  however,  how  such  a  ruling,  if  made,  could  have  injured  the 
appellants,  in  the  absence  of  evidence  tending  to  show  that  Mrs.  McQueen  had 
notice  of  such  fact. 

There  is  no- error,  and  judgment  will  be  affirmed. 


Harris  and  another  o.  Sxsslbr  and  another. 

{Supreme  Oourt  cf  Texoi.    February  15, 1867.) 

1.  Pabtnebbhip— What  Oowbtitdtbb. 

Any  declarations  or  conduct  on  the  part  of  several  that  would  Indaoe  others  to 
oonsider  them  as  partners  will  render  them  liable  as  such. 

S,  SaMB— SSOBST  AND  OflTKNSIBLB  PaRTNBBS. 

A  secret  partnership  exists  where  one  'is  really  participating  in  the  profits  and 
loss  of  an  enterprise  carried  on  by  another,  and  withholds  a  knowledge  of  the  fact 
from  the  public.  An  ostensible  partnership  exists  where  one  who  has  no  actual 
interest  in  a  firm  says  he  is  a  partner,  or  knowingly  permits  the  firm  to  use  his 
name  in  any  manner  in  order  to  obtain  credit. 

Appeal  from  Jefferson  county. 

R.  H.  Leonard,  for  appellants.    O'Brien  cfe  John,  for  appellees. 

Gaines,  J.  This  suit  was  originally  brought  by  appellants  against  appellees 
to  recover  a  certain  store  account.  The  petition  charged  defendants  as  part- 
ners. This  was  denied  under  oath,  and  at  the  fall  term,  1885,  of  the  district 
<^urt,  a  judgment  was  rendered  in  favor  of  plaintiff  against  both  defendants. 
Defendant  &ary  appealed,  and  at  the  last  term  of  this  court,  at  this  place,  in 
an  opinion  not  reported,  this  court  held  the  evidence  insufficient  to  show  a 
partnership,  and  reversed  the  judgment,  and  remanded  the  cause.  The  cause 
was  again  tried  at  the  spring  term  1886  of  the  district  court,  and  resulted  in 
a  judgment  in  favor  of  appellants  against  appellee  Sessler,  but  against  them, 
and  in  favor  of  appellee  Grary.  The  assignments  of  error  complain  of  the 
action  of  the  court  below  in  charging  the  jury  that,  unless  they  believe  that 
an  actual  partnership  existed  between  the  defendants,  they  would  find  for 
defendant  Grary,  and  in  omitting  and  refusing  to  charge  to  the  effect  that 
they  should  find  against  both  defendants  should  they  believe  that  defendants 
held  themselves  out  to  third  persons  as  partners. 
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The  petition  alleged  both  that  defendants  were  partners,  and  also  that  they 
held  themselves  out  as  such;  and  the  charge  was  clearly  erroneous  if  there 
was  any  evidence  sufficient  to  show  prima  facie  that  there  was  any  declara- 
tions or  conduct  on  part  of  Crary,  or  on  part  of  Sessler  with  his  knowledge, 
that  should  reasonably  have  induced  appellants  to  consider  them  as  partners- 
in  the  business  which  Sessler  was  prosecuting.  The  testimony  offered  by 
plaintiffs  to  show  an  actual  partnership  was  somewhat  stronger  upon  the  sec- 
ond  than  upon  the  former  trial  of  the  case.  But  the  verdict  of  the  jury  is 
against  its  sufficiency,  and  we  cannot  say  it  is  contrary  to  the  evidence  upon 
that  issue.  But  the  testimony  adduced  bearing  upon  the  question  of  partner- 
ship, in  so  far  as  it  showed  anything  pertinent  to  the  issue,  tended  to  estab- 
lish an  actual  secret  partnership.  This,  as  we  take  it,  is  the  direct  opposite 
of  an  ostensible  partnership.  The  former  exists  where  one  is  really  partici- 
pating in  the  profits  and  loss  of  an  enterprise  carried  on  by  another,  and 
withholds  a  knowledge  of  the  fact  from  the  public;  the  latter  takes  place  whea 
one  who  has  no  actual  interest  in  a  business  says  he  is  a  jmrtner  with  another, 
or  knowingly  permits  such  other  in  any  manner  to  use  nis  name  as  a  member 
of  the  firm  in  order  to  obtain  credit. 

The  goods  and  money  in  the  account  were  originally  charged  to  Sessler 
alone.  No  witness  ever  heard  either  Sessler  or  Crary  say  they  were  partners, 
though  several  seemed  to  think  such  was  the  fact.  Sessler's  book-keeper 
testified  that  the  business  of  Sessler  was  done  in  his  own  name,  and  that,  if 
Crary  ever  had  any  connection  with  it  as  a  partner*  he  did  not  know  it.  But 
we  may  say,  in  brief,  that,  if  any  partnership  existed  between  appellees,  it 
w^  very  carefully  concealed.  There  being  no  evidence,  therefore,  that  de-^ 
fendants  ever  held  themselves  out  as  partners,  the  court  did  not  err  in  refus- 
ing to  give  the  instructions  asked  by  appellants. 

There  being  no  error  in  the  judgment,  it  is  affirmed. 


Moore  v,  Jorban  and  others. 

i8ia)reme  Oovni  of  Team.    February  16,  1887.) 

Jottice  of  P«acb—Pi*eading— Amendment. 

Rev.  8t..  Tex.  ait.  1673,  providing  that  pleadings  in  a  justice's  court  may  be  oral, 
and  that  a  brief  statement  thereof  sh^ll  be  noted  on  the  docket,  and  article  1675, 
providing  for  amendments  in  accordance  with  the  rules  governing  the  district  andi 
eoanty  courts  to  far  as  the  same  may  be  applicable,  Md^  tinder  these  sections,, 
pleadings  are  essential  to  the  formation  of  issues  to  be  tried  In  those  courts. 

Appeal  from  Houston  county. 

Cooper  cfe  Moore,  for  appellant.    Ifurm  dh  Denny,  for  appellees. 

Gaines,  J.  This  suit  was  originally  brought  by  appellant  against  appellees- 
in  a  justice^S  court  to  recover  a  balance  of  $35  alleged  to  be  due  on  a  promis- 
sory  note,  and  to  enforce  the  lien  of  a  chattel  mortgage  executed  to  secure  the- 
debt.  A  judgment  having  been  rendered  against  the  defendants  in  the  jus- 
tice's court,  an  appeal  was  taken  to  the.  county  court,  and  the  cause  thereupon 
transferred  to  the  district  court  by  reason  pf  the  disqualification  of  the  county 
judge.  The  defendants  having  obtained  a  judgment  in  the  district  court 
after  a  trial  upon  the  merits,  the  plaintiff  now  appeals.  There  have  been 
already  two  appeals  to  this  court  from  judgments  in  suits  growing  out  of  the 
original  case,  but  since  they  in  no  manner  affect  the  present  appe£  they  need- 
not  be  noticed. 

The  original  citation  from  the  justice's  court  and  a  copy  of  the  note  and 
mortgage  appear  in  the  transcript,  but  the  record  nowhere  discloses  any  plea 
on  behalf  of  the  defendants.  Plaintiff  testified  to  facts  showing  that  defend- 
ant David  Jordan  had  paid  part  of  the  indebtedness,  but  that  a  balance  of  ^b 
and  interest  was  still  due.    The  defendant  named  testified  to  the  payment  of 
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the  note  in  full;  but  his  testimony  was  admitted  under  a  suggestion  by  the 
court,  and  an  agreement  by  counsel,  that,  since  the  cause  was  being  heard 
without  a  jury,  the  evidence  should  be  introduced,  but  none  but  legal  testi- 
mony should  be  considered  by  the  court.  After  its  admission,  appellant  ob- 
jected to  any  evidence  of  payment  being  considered  because  defendants  had 
not  pleaded  that  or  any  other  defense.  The  court,  however,  considered  the 
•evidence,  and  gave  judgment  for  defendants;  and  to  this  action  appellant  ex- 
-cepted,  and  now  ms^es  his  exception  the  ground  of  an  assignment  of  error. 
We  do  not  doubt  that  pleadings  ace  as  essential  to  make  an  issue  in  the  jus- 
tice's court  as  in  a  court  of  record.  The  statutes  provide,  however,  that  they 
should  be  oral,  (with  certain  exceptions,)  and  that  a  brief  statement  thereof 
shall  be  noted  on  the  docket.  Bev.  St.  art.  1573.  It  is  also  declared  that 
ihey  may  be  amended  in  accordance  with  the  rules  governing  amendments  of 
pleadings  in  the  district  and  county  courts  so  far  as  the  same  are  applicable. 
Bev.  St.  1575.  These  citations  are  sulficient  to  show  that  pleadings  in  the 
justice's  court  are  made  essential  to  the  formation  of  the  issues  to  be  tried. 
And  that  they  are  not  to  be  dispensed  with.  This  was  in  effect  held  by  this 
court  in  the  case  of  Maaas  v.  Solinsky,  ante,  289,  (decided  at  the  present  term.) 
Bee,  also.  First  If  at.  Baiik  v.  PriteTiardf  2  Willson,  Ck>n.  Rep.  §  132. 

The  bill  of  exceptions  states,  in  so  many  words,  that  "there  was  no  plead- 
ings made  by  defendants;"  and  we  therefore  think  the  oourt  below  erred  in 
^considering  the  testimony  adduced  to  show  a  payment  of  the  note.  It  would 
seem  that  the  record  here  would  be  sufiOicient  to  show  the  pleadings,  if  there 
appeared  therein  the  brief  statement  required  by  the  statute,  either  from  the 
transcript  of  the  justice's  docket  or  that  of  the  district  court,  or  by  entry  upon 
the  minutes  of  the  latt^  oourt,  either  independently  or  in  the  judgment  itself. 

This  renders  it  unnecessary  to  consider  the  other  assignment,  that  the 
judgment  of  the  court  is  contrary  to  the  weight  of  the  evidence. 

Because  of  the  error  pointed  out,  the  judgment  is  reversed,  and  the  cause 
remanded. 


WOBSSNER  V.  CRAMK. 
(Sv^mne  Court  of  Texaa.    February  15,  1887.) 

JkBSLQVKKST  FOB  BeVXTIT  OF  CbXDITOB0— TbUBT  IK  ABSiaNXS,  OV  HIB  DlATH,  DOM  HOT 

Pass  to  Wifb. 

The  trust  conferred  upon  an  assignee  under  an  assignment  for  the  benefit  of  cred- 
itors is  personal,  and  does  not  upon  his  death,  pass  to  bis  widow  as  successor  to 
the  trust ;  and  so,  where  a  suit  is  pending  at  the  time  of  his  death  between  him  and 
a  creditor  claiming  adversely  to  the  deed  of  assignment,  the  widow  is  not  entitled 
to  be  substituted,  and  to  prosecute  the  suit  as  his  successor. 

Writ  of  error  from  Nueces  county. 

D.  McNeill  Turner  and  MoCampheU  dk  Qivena,  for  plaintiff  in  error.  Stan- 
ley Welch,  for  defendant  in  error. 

Stayton,  J.  Eliza  Crank  brought  an  action  against  Qeorge  F.  Gage  for 
4ebt,  and  sued  out  and  caused  to  be  levied  a  writ  of  attachment  on  personal 
property  in  the  possession  of  W.  E.  Gage.  Soon  after  the  levy  of  the  attach- 
ment, W.  E.  Gage  made  an  assignment,  under  the  statute,  for  the  benefit  of  his 
creditors,  appointing  John  Woessner  assignee.  John  Woessner  qualified,  and 
made  daim,  under  the  statute,  to  the  property  levied  upon  under  the  writ  of 
Attachment  sued  out  by  Mrs.  Crank.  Before  the  cause  was  tried,  Johnf  Woess- 
ner died,  and,  his  death  having  been  suggested,  his  wife,  the  plaintiff  in  error, 
''as  his  surviving  widow  in  community,  as  his  legal  representative,  appeared* 
and  joined  issue  as  his  successor  in  said  trust  as  assignee."  With  no  other 
representative  of  the  assigned  estate  before  the  court,  the  cause  was  tried,  and 
a  judgment  rendered  against  the  plaintiff  in  error,  and  the  sureties  on  the 
-claimant's  bond  executed  by  her  husband,  such  as  is  usual  when,  on  trial  of 
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the  right  to  propei-ty,  it  is  found  subject  to  the  process  under  which  it  was 
seized.  The  correctness  of  the  judgment  is  questioned  on  many  grounds, 
which  it  win  be  unnecessary  to  consider. 

That  cases  may  arise  in  which  the  surviving  wife,  who  has  qualified  under 
the  statute  to  administer  the  community  estate  of  herself  and  her  deceased 
husband,  may  make  herself  a  party  plaintiff  or  defendant  to  an  action  pend- 
ing at  the  time  of  her  husband's  death,  and  affecting  the  community  estate, 
is  doubtless  true.  No  such  case,  however,  is  presented  by  the  record  before 
US.  The  trust  conferred  upon  John  Woessner  by  the  deed  of  assignment,  and 
his  qualification  under  it,  was  personal,  and  his  widow,  by  reason  of  her  re- 
lationship to  him,  would  not  become  his  successor  in  the  trust.  In  case  of 
the  death  of  such  an  assignee  the  law  provides  that  the  county  or  district 
judge  shall  appoint  another  in  his  place.  Act  March  24,  1879,  §  14.  The 
Judgment  rendered  in  this  cause  settles  no  right,  because  there  was  no  party 
before  the  court  who  had  authority  to  represent  the  assigned  estate.  This 
error,  though  not  assigned,  requires  a  reversal  of  the  judgment. 

The  judgment  will  be  reversed,  and  the  cause  remanded ;  plaintiff  in  error 
to  pay  costs  of  this  appeal. 

Coleman  and  others  o.  Dxtnman  and  others. 

(Supreme  Court  of  Textu.    February  15,  1887.) 

flAi#H— Lien— PtJRCHASEB— Notice. 

Appellee  having  agreed  to  sell  a  herd  of  cattle,  reserring  a  lien  on  1,000  head  In 
that  and  other  herds  of  the  purchaser  in  part  payment  of  the  purchase  money,  the 
purchaser  raised  the  money  which  he  was  to  pay  in  cash  by  borrowing  of  appel- 
lants, and  agreeing  to  sell  him  800  head  of  the  herd  bought  of  appellee,  and  other 
herds,  at  a  certain  price  per  head.  Appellants  had  notice,  at  the  time,  of  the  con- 
templated sale  between  appellee  and  the  purchaser  by  which  appellee  was  to  re- 
tain a  lieu  on  1,000  head,  but  did  not  disclose  to  appellee  their  contract  for  the  800 
head,  but  allowed  appellee  to  go  ahead  and  consummate  the  sale  by  delivering  the 
cattle  subject  to  the  hen  on  1,000  of  them.  HeldL,  appellee's  lien  right  under  his 
agreement  is  superior  to  the  right  of  appellants  to  the  cattle,  though  appellee's 
agreement  was  not  consummated  until  after  appellants'  had  been  carried  into  effect. 
It  was,  at  least,  gross  negligence  on  the  irnrt  of  appellants  not  to  inform  appel- 
lee of  their  claim,  and  equity  will  postpone  him  wno  is  prior  in  time  to  him  who 
has  been  allowed  to  act  in  ignorance  of  an  opposing  title  which  it  was  the  duty  of 
the  holder  of  that  title  to  communicate. 

Appeal  from  Goliad  county. 

Appellants,  Ck>leman,  Mathis  &  Fulton,  sued  appellee  A.  M.  Dunman  in  se- 
questration for  certain  cattle.  B.  L.  Dunman  intervened,  claiming  that  A. 
M.  Dunman  had  gathered  the  cattle  for  him,  and  that  he  owned  the  cattle. 
It  appeared  that  on  the  first  of  December,  1877,  R.  L.  Dunman,  the  inter- 
vener, made  a  contract  with  Coleman  &  Stockley  to  sell  them  certain  cattle  at 
the  price  of  $90,500.  To  pay  for  the  cattle,  Ck)leman  ^  Stockley  were  to  give 
Dunman  a  bill  of  sale  on  a  certain  other  herd  of  cattle,  and  were  to  pay  a  note 
*for  $5,000  due  from  Dunman  to  Thomas  H.  Coleman,  and  were  to  give  Dun- 
tnan  written  authority  to  gather  out  of  any  of  their  cattle  1,000  head  at  cer- 
tain prices.  The  parties  were  to  meet  on  the  first  January,  1878,  and  con- 
eummate  the  trade  by  delivering  the  papers.  In  the  mean  time,  however, 
Ooleman  &  Stockley  induced  appellants,  Coleman,  Mathis  &  Fulton,  to  pay 
the  note  of  Dunman  held  by  Thomas  H.  Coleman,  agreeing  to  sell  appellants 
600  cows  at  $10  per  head,  to  be  gathered  out  of  any  cattle  of  Coleman  &  Stock- 
ley,  including  those  purchased  from  Dunman ;  the  price  of  the  800  cows  to  be 
applied  first  to  reimburse  appellants  for  paying  the  Coleman  note,  and  the 
l)alance  to  be  applied  to  other  Indebtedness  of  Coleman  &  Stockley  to  appel- 
•lants.  At  the  time  of  making  this  agreement  appellants  had  notice  of  the 
terms  of  appellee  Dunman's  contract  with  Coleman  &  Stockley,  by  which  he 
mtA  to  have  the  right  to  gather  1,000  cattle  from  any  owned  by  Coleman  & 
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Stockley.  Dunman,  however,  was  not  told  of  their  contract t  and  he  and  Cole- 
man &  Stockley  met  and  consummated  their  agreement  by  a  mutual  dellverj 
of  a  bill  of  sale  and  of  all  the  papers  relating  to  their  trade;  appellee  being 
still  in  ignorance  of  appellants'  right  to  the  800  cows  under  their  contract  with 
Coleman  &  Stockley.  In  June,  1878,  A.  M.  Dunman  having  gathered  about 
065  head  of  the  cattle,  appellants  brought  this  suit  against  him;  and  B.  L. 
Dunman,  intervening,  alleged  that  A.  M.  Dunman  was  gathering  for  him, 
and  that  he  was  entitled  to  the  cattle  under  his  contract  with  Coleman  &  Stock- 
ley,  which  gave  him  a  right  to  1,000  head.  The  lower  court  held  that  the  inter- 
venor  had  a  lien  on  the  cattle  to  the  extent  of  1,000  head;  that  the  appellants 
had  notice  of  this  lien;  and  that  they,  having  received  1,000  head,  were  re- 
sponsible to  appellee  for  the  value  of  635  head»  the  balance  of  the  1,000  after 
deducting  the  865  head  appellee  had  received.  Coleman,  Mathis  &  Pulton  ap- 
peal. 
Glass  <&  Cailender,  for  appellants. 

Willie*  0.  J.  This  case  was  befbre  us  on  a  former  occasion,  and  is  re- 
ported in  59  Tex.  199.  We  then  held  that  the  agreement  that  Dunman  should 
gather  1,000  head  of  cattle  out  of  the  stock  of  Coleman  &  Stockley,  in  part 
payment  of  the  purchase  money  of  the  stock  of  cattle  sold  by  him  to  them, 
subjected  the  former  stock  to  a  lien  or  charge  to  the  extent  of  the  value  of  the* 
1,000  head  to  be  gathered  from  it.  The  cause  was  remanded  for  a  new  trial; 
and,  when  again  heard,  the  court  below  gave  effect  to  the  agreement  in  ac- 
cordance with  the  decision  of  this  court.  The  district  judge  held,  further, 
that  the  lien  of  the  agreement  took  precedence  over  any  claim  upon  the  same 
stock  of  cattle  held  by  the  s^pellants,  and  this  ruling  presents  the  only  ques- 
tion for  decision  upon  this  appeal. 

The  agreement  between  appellants  and  Coleman  &  Stockley,  by  which 
the  former  assumed  payment  of  Dunman's  note  to  Thomas  Coleman,  took 
place  between  the  time  when  the  contract  of  sale  was  agreed  upon  between 
Dunman  and  Coleman  &  Stockley  and  the  time  when  it  was  consummated  by  a 
delivery  of  the  bill  of  sale.  It  was  found  by  the  judge  that  Dunman  had  no 
notice  of  this  agreement  till  after  the  bill  of  sale  was  delivered,  and  this  is  not 
disputed.  Dun  man's  lien  was  contracted  for  when  the  trade  between  him 
and  Coleman  A  Stockley  was  agreed  upon.  It  certainly  took  effect  when  the 
trade  was  consummated.  It  was  further  found  by  the  judge  that  Mathis,  of 
the  firm  of  Coleman,  Mathis  &  Fulton,  knew,  at  the  time  that  firm  agreed 
to  pay  the  note  held  by  Thomas  Coleman,  that  Dunman  was  to  have  a  lien 
upon  the  1,000  head  of  cattle  owned  by  Coleman  &  Stockley,  Including  those 
sold  to  them  by  Dunman.  There  was  some  conflict  of  testimony  upon  this 
point,  but  the  finding  is  supported  by  suliicient  testimony,  and  is  not  excepted 
to,  and  must  therefore  be  treated  as  correct. 

It  is  a  well-known  principle  of  equity  that  one  acquiring  an  interest,  even 
for  a  valuable  consideration,  with  notice  of  any  existing  equitable  claim  or 
right  in  the  same  subject-matter  held  by  a  third  person,  is  liable  in  equity  to 
the  same  extent,  and  in  the  same  manner,  as  the  person  from  whom  he  made 
the  purchase.  2  Pom.  £q.  8  688.  This  court  has  already  held  that  the  con- 
tract between  Dunman  and  Coleman  &  Stockley  gave  to  the  former  a  lien 
upon  the  stock  of  cattle,  which,  of  course,  is  such  an  equity  as  would  be  pro- 
tected against  persons  subsequently  acquiring  an  interest  in  the  same  stock 
with  the  knowledge  of  its  existence.  Appellants  had  knowledge  of  Dunman^s 
claim  before  they  contracted  for  their  own;  and,  had  the  trade  between  Dun- 
man and  Coleman  &  Stockley  been  consummated  at  any  time  before  the  ap- 
pellants obtained  their  lien,  it  is  clear,  under  the  principle  stated,  that  their 
rights  would  have  been  postponed  to  those  already  acquired  by  Dunman.  It 
would  have  been  a  fraud  upon  Dunman  for  his  vendors,  without  his  conseot» 
to  give  another  person  priority  of  lien  as  against  him;  and  appellants,  having 
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notice  of  his  rights,  couI4  not  in  good  conscience  accept  and  enforce  such  pri- 
ority in  tlieir  own  favor.  While  Dunman's  contract  with  Coleman  &  Stock- 
ley  was  not  carried  into  immediate  effect,  yet  when  consummated  it  was  with- 
out change  as  to  the  agreement  about  gathering  the  1,000  cattle  from  the 
stock  of  Coleman  &  Stockley.  Appellants  had  knowledge  of  this  agreement 
from  a  date  prior  to  their  own  agreement  as  to  the  sSd  cows,  down  to  the 
time  when  the  trade  was  finally  executed,  and  Dunman^s  cattle  transferred 
by  bill  of  sale  to  Coleman  &  Stockley.  Yet  they  failed  to  inform  Dunman  as 
to  the  contract  they  had  made  for  a  right  to  the  800  head  of  cattle,  and  per- 
mitted him  to  part  with  his  stock  under  the  impression  that  he  had  the  only 
claim  there  was  for  gathering  cattle  from  Coleman  &  Stockley 's  stock  in  sat- 
isfaction of  any  lien  or  debt  whatever.  They  knew  of  Dunman^s  intention 
to  part  with  his  property  for  a  lien  upon  the  stock  on  which  they  had  secured 
a  claim,  and  yet  permitted  him  to  do  so  in  ignorance  of  their  claim.  They 
delivered  to  Coleman  &  Stockley  the  note  which  Dunman  was  to  receive  in 
part  payment  for  his  stock,  and  thus  furnished  that  firm  with  the  means  of 
obtaining  Dunman's  cattle,  and  yet  said  nothing  to  him  as  to  the  terms  upon 
which  Coleman  &  Stockley  had  acquired  the  note.  Knowing  their  own  right, 
and  Dunman's  intention  to  perfect  his  lien,  it  was,  to  say  the  least,  gross 
n^ligence  on  their  part  not  to  inform  him  of  the  nature  of  their  claim.  In 
such  cases  equity  postpones  him  who  is  prior  in  time  to  him  who  has  been  in- 
duced to  purchase  from  want  of  knowledge  as  to  the  opposing  title,  which  it 
was  the  duty  of  the  holder  of  that  title  to  communicate.  Pom.  £q.  §  687.  It 
matters  not  what  was  the  nature  of  the  appellants'  lien,  or  that  it  was  ac- 
quired by  an  advancement  towards  the  purchase  money  of  the  cattle  bought 
by  Dunnian.  One  character  of  lien  has  no  superiority  over  another  on  the 
question  of  notice,  when  brought  in  conflict  with  a  bona  fide  purchaser  for 
valuable  consideration.  Even  the  vendor's  lien  upon  land  yields  to  a  pur- 
chaser without  notice  who  has  paid  value  for  the  land.  If  a  lien  which  in 
any  case  springs  from  the  nature  of  a  contract  itself,  when  not  waived,  can 
be  thus  postponed,  there  is  no  reason  why  one  which  would  not  have  existed 
but  for  an  express  contract  between  the  parties  should  not  meet  a  like  fate. 

The  other  questions  raised  by  the  record  become  unimportant  in  view  of  the 
principles  upon  which  this  decision  is  based.  Dunman,  having  gathered  only 
365  head  out  of  the  1,000  sold  him  by  Coleman  So  Stockley,  was  still  entitled 
to  635  head,  to  make  up  the  1,000  head  which  he  was  to  receive  out  of  the 
stock  of  the  parties  with  whom  he  had  traded.  The  value  of  that  number  of 
cattle  was  what  the  Judgment  below  gave  him. 

There  is  no  error  in  the  Judgment,  and  it  is  affirmed. 

8TATTON,  J.,  not  sitting. 


Wallis  and  others  v.  Taylor  and  others, 
{Supreme  Court  of  Texas,    February  26,  1887.) 
Chattsl  Mortgage— Assknt  of  Creditors— Attachment. 

An  InstnirneTit  executed  by  a  debtor,  without  knowledge  or  assent  of  his  creditors, 
as  follows:  "Know  all  men  by  these  presents  that  I  •  •  *  bar^cain,  sell,  and 
convey  the  merchandise  in  my  two  houses,  situated  in  *  •  *,  to  the  nnder- 
Bigned  parties,  to  satisfy  a  part  or  all  of  certain  claims  held  by  them  against  me  for 
the  following  amounts,"— setting  out  the  names  of  his  creditore,  with  the  claims 
over  against  each  name,  and  signed  by  the  debtor  alone,  and  delivered  by  him  to 
the  county  clerk,— la  not  a  valid  mortgage  which  will  avail  against  an  attachment. 
nor  does  the  assent  of  the  creditors  thereto  subsequent  to  the  attachment  make  it 
80  available. 

Appeal  from  Grimes  county. 

Action  to  foreclose  chattel  mortgage,  brought  by  Wallis,  Landes  &  Co.,  ap- 
pellants, against  W.  H.  Taylor  and  others,  respondents. 
v.3.^.w.no.4 — 21 
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T.  C.  Bvfflngton  and  Davia^  Davidson  d:  Jfiner^tor  appellants.  HutcJie'' 
son,  CarringUm  d:  Lears,  for  appellees. 

Statton,  J.  W.  H.  Taylor  signed  and  filed  for  record  the  following  in- 
strument: 

**The  State  of  Texas,  County  of  Grimes. 

''Anperbok,  November  18,  1884. 
''Know  all  men  by  these  presents  that  for  and  in  eonsideration  of  value  re- 
ceived I,  W.  H.  Taylor,  bargain,  sell,  and  convey  the  merchandise  in  my  two 
houses,  situated  in  Anderson,  Grimes  county,  Texas,  to  the  undersigned  par- 
ties to  satisfy  a  part  or  all  of  certain  claims  held  by  them  against  me  for  the 
following  amounts:  Block,  Oppenheimer&  Co.,  $1,400;  Wallis,  Landes  &  Co., 
^,000;  Wm.  D.  Cleveland,  $575;  I.  L.  Lyons,  $425;  Kauffman  &  Bunge, 
$200;  M.  D.  Conklin,  $30;  Leo,  Zander  &  Henderson,  $69.68;  Browne  Bros., 
$450;  Derby  &  Dey,  $805;  T.  Batto  &  Co.,  $89.25;  Karl,  Kliberg,  Kline  & 
€o.,  $125;  Jacob  Bernstein  &  Co.,  $247.  W.  H.  Taylor. '* 

The  persons  named  were  creditors  of  Taylor,  but  there  was  no  agreement 
or  understanding  between  him  and  any  of  them  that  the  instrument  should 
be  made,  and  none  of  them  consented  to  take  under  it,  or,  so  far  as  the  record 
shows,  knew  that  it  had  been  signed  and  filed  with  the  clerk,  until  after  the 
creditors  Block,  Oppenheimer  £  Co.  had  brought  suit  on  their  claim,  and 
caused  the  merchandise  to  be  attached.  When  Taylor  signed  and  filed  thein- 
atrument,  he  closed  up  the  houses,  and  delivered  the  keys  to  an  attorney  with 
intent  and  instructions  to  him  to  hold  for  the  creditors  named;  but  the  at- 
torney had  no  authority  whatever  to  represent  the  creditors,  so  far  as  the  rec- 
ord shows.  The  goods  were  sold  under  an  order  issued  in  the  action  brought 
by  Block,  Oppenheimer  &  Co.,  and  they  were  bought  by  Calhoun,  who  sub- 
sequently sold  them  to  the  defendants  Bradley  and  Levy.  After  the  levy  of 
ihe  attachment,  Wallis,  Landes  &  Co.  consented  to  take  underthe  instrument, 
4tnd  brought  this  action  against  W.  H.  Taylor  to  recover  the  sum  due  to  them 
from  him,  and  against  Bradley  and  Levy  to  foreclose  the  mortgage  which  they 
•clain)ed  to  have  under  the  instrument  above  copied,  or  for  the  value  of  the 
property.  It  was  proved  that  Bradley  and  Levy  had  notice  of  the  facts  before 
stated  when  they  bought  from  Calhoun.  The  cause  was  tried  without  a  Jury, 
and  judgment  rendered  in  favor  of  plaintifb  against  Taylor  for  the  sum  due, 
"but  in  favor  of  the  defendants  Bradley  and  Levy. 

The  only  assignment  of  error  questions  the  correctness  of  the  Judgment  on 
the  facts,  claiming  that  the  instrument  constituted  a  valid  mortgage.  Waiv- 
ing all  question  of  the  right  of  appellants  without  Joining  the  other  parties 
named  in  the  instrument  to  maintain  this  action,  did  the  instrument  constitute 
a  valid  mortgage?  We  are  of  the  opinion  there  is  no  error  in  the  Judgment.  A 
mortgage,  like  any  other  contract,  requires  the  consent  of  the  mortgagor  and 
mortgagee,  and  it  must  be  consummated  by  delivery.  In  the  case  made  the 
•assent  of  the  creditors  was  not  given.  There  was  no  prior  understanding  or 
agreement  that  any  mortgage  should  or  would  be  given  until  after  the  attach- 
ment had  been  levied,  and  we  know  of  no  rule  by  which  this  subsequent  as- 
sent could  fix  a  lien  on  the  attached  property  that  would  override  the  lien 
acquired  by  the  attachment.  Foster  v.  Perkins,  42  Me.  168;  Oamard  v. 
Make,  45  Me.  602;  Day  v.  GHffith,  15  Iowa,  104;  Welch  v.  8ackett,  12  Wis, 
270;  Miller  v.  Blinehury,  21  Wis.  684;  Jewett  v.  Preston,  27  Me.  400;  May- 
nard  v.  Maynard,  10  Mass.  456;  Dole  v.  Bodman,  3  Mete.  142.  Had  there 
been  an  understanding  between  Taylor  and  his  creditors  that  a  mortgage  on 
the  merchandise  should  be  executed  for  their  security,  the  delivery  of  the  in- 
strument to  the  clerk,  under  the  great  weight  of  authority,  would  have  been 
a  sufficient  delivery;  for,  under  such  circumstances,  the  act  of  the  maker 
would  as  fully  evidence  his  intention  to  consummate  the  prior  agreement  as 
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would  the  delivery  of  the  instrument  to  the  creditors;  but  until  the  contract 
had  the  aasent  of  the  parties  delivery  to  a  person  in  no  way  the  representative 
of  the  creditors  could  not  give  validity  to  it.  It  has  been  held  in  many  cases 
that,  in  the  absence  of  evidence,  the  assent  of  creditors  to  a  general  assign- 
ment for  their  benetit,  or  to  a  trust  deed  made  and  delivered  to  a  trustee,  migtit 
be  presumed;  but  we  know  of  no  case  in  which  an  instrument,  signed  and  de- 
livered, as  was  the  instrument  relied  on  in  this  case,  has  been  held  to  be  a 
valid  mortgage. 

The  cases  cited  by  counsel  have  been  examined,  and  do  not  sustain  the 
proposition  relied  on  for  a  reversal  in  the  case  before  us. 

There  is  no  error  in  the  Judgment,  and  it  will  be  affirmed. 


WooDHoirsB  V.  Rio  Gbamdb  B.  Co. 

{Supreme  Qmii  cf  Texat,    Febmary  25, 1887.) 

1.  Hailboad  Cohpant— STATtnoBY  Pbnaltt  fob  DiBOBiHiNATioir  zir  Fbeiqhtb. 

Under  Rey.  St.  Tex.  arts.  4257,  4258,  and  the  acts  of  April  19,  1879,  and  April  10, 
1883,  amendatory  thereof,  limiting  freight  rates  to  be  charged  by  railroads  to  60 
cents  per  100  pounds  per  100  miles,  and  giving  the  right  to  recover  a  penalty  of 
$500  from  railroad  companies  for  willful  discrimination  in  freight  charges  after  re- 
fusal for  20  days,  upon  notice,  to  refund  the  overcharge,  a  notice  and  refusal  to  re* 
fund  are  only  required  where  a  charge  ezccMBding  the  50-cent  rate  is  made. 

2.  Sams— BoHDHOLDBBS  in  PoflSBSsioir— Skbyiob  of  Noticb  ov. 

Where  a  railroad  has  passed  into  the  control  and  management  of  the  bondhold- 
ers, they  and  their  afi|ents  represent  the  railroad  company  for  the  purpose  of  being 
served  with  notices  directed  oy  law  to  be  served  on  the  railroad  company. 

Appeal  from  Cameron  county. 

Action  brought  by  W.  E.  Woodhouse,  appellant,  against  the  Bio  Grande 
Railroad  Company,  to  recover  a  statutory  penalty. 

Stanley  Welch  and  McCampheU  db  Qivena,  for  appellant.  Wells  dh  Hick 
and  Waul  i&  Weaker,  for  appellee. 

Statton,  J.  This  action  was  brought  by  appellant  to  recover  the  penalty 
imposed  by  the  act  of  April  10»  1888,  on  any  railroad  company  for  unjust  dis- 
crimination in  freight  charges,  and  to  recover  the  sum  alleged  to  have  been 
demanded  and  paid  in  excess  of  that  demanded  of  and  paid  by  other  persons. 
The  statute  provides  tliat,  "if  any  railroad  company  shall  charge  one  person 
more  for  transporting  freight  of  the  same  class,  in  equal  or  less  quantities, 
over  its  road,  for  the  same  or  a  less  distance,  than  it  charges  another  for  the 
same  or  greater  distance,  all  such  discriminating  rates,  charges,  or  collections, 
whether  made  directly  or  by  means  of  any  rebate  or  other  shift  or  evasion, 
shall  be  considered  and  taken  2iA  prima  facie  evidence  of  extortion  and  unjust 
discrimination,,  which  is  hereby  prohibited,  and  declared  unlawful;  and  any 
railroad  company  or  companies,  for  such  violation  oi  law,  shall  forfeit  and  pay 
to  the  person  or  persons  injured  thereby  the  sum  of  five  hundred  dollars,  to 
be  recovered  before  any  court  having  jurisdiction  of  the  amount,  in  any 
counly  through  or  into  which  the  freight  may  have  been  transported."  The 
several  affreightments  on  which  discrimination  is  alleged  to  have  been  made 
are  fully  stated.  The  petition  alleges  that  notice  of  the  several  discrim- 
inating charges  was  given  to  the  railroad  company  more  than  20  days  before 
the  action  was  brought,  and  that  it  had  failed  to  repay  the  sums  claimed  to  be 
in  excess  of  those  charged  and  collected  from  other  persons  for  like  services. 
It  is  alleged  9  however,  that  this  notice  was  given  to  named  trustees  for  bond- 
holders, who  had  the  entire  control  and  management  of  the  railroad  at  the 
time  the  discriminations  were  made.  Demurrers,  general  and  special,  were 
filed,  and  upon  hearing  sustained.  The  special  demurrers  questioned  the  suf- 
ficiency of  the  notice,  in  that  it  was  not  given  to  **the  railroad  company,  or 
to  the  agent  demanding  or  receiving  the  same."    The  statute  provides  '*that 
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the  penalties  prescribed  bv  law  for  any  overcharge  shall  not  be  recoverable 
unless  the  party  aggrieved'shall  give  notice  thereof  in  writing  to  the  railroad 
company,  or  to  the  agent  demanding  or  receiving  the  same,  and  said  company 
shall  fail  within  twenty  days  thereafter  to  refund  to  such  aggrieved  party  the 
amount  of  such  overcharge."  The  act  of  April  19»  1879,  provides  that  *^rail- 
road  companies  may  charge  not  exceeding  the  rate  of  fifty  cent«  per  hundred 
pounds  per  hundred  miles  over  their  roads."  This,  with  other  matters,  is 
contained  in  an  amendment  to  liev.  St.  ait.  4257,  which,  before  the  amend- 
ment, contained  the  same  provision.  The  succeeding  article,  for  a  violation 
of  this  law,  gives  to  the  injured  person  the  right  to  recover  a  penalty  of  $500. 
Rev.  St.  art.  4258. 

The  statute  which  we  have  quoted  above  makes  notice  to  the  railroad  com- 
pany, and  its  refusal  for  20  days  to  refund,  necessary  before  a  recovery  can 
be  had  "for  any  overcharge."  If  we  give  to  the  word  "overcharge"  its  or- 
dipary  signification,  it  means  a  charge  of  more  than  is  permitted  by  law;  and 
it  is  only  when  such  a  charge  is  made  that  notice  and  refusal  to  refund  are 
required  before  an  action  to  recover  the  penalty  can  be  maintained.  It  is  not 
claimed,  in  this  case,  that  a  rate  higher  than  50  cents  per  hundred  pounds 
per  hundred  miles  was  charged  and  received,  but  that  a  forbidden  discrimi- 
nation was  made.  There  may  be  an  overcharge  without  discrimination,  and 
there  may  be  an  unlawful  discrimination  without  an  overcharge,  i.  c,  with- 
out a  charge  higher  than  the  maximum  fixed  by  law.  The  laws  giving  pen- 
alties for  receiving  more  than  the  maximum  rates  for  transportation  of  pas- 
sengers and  freights  in  force  prior  to  the  passage  of  the  act  of  April  10, 1883, 
did  not  make  the  willfulness  of  the  charge  a  fact  on  which  the  right  to  re- 
cover depended,  and  thus  operated  harshly.  The  proviso  to  the  tenth  section 
of  the  latter  act,  which  requires  notice  to  the  railroad  cx)mpany,  and  a  refusal 
by  it  to  refund  the  sum  overcharged,  was  doubtless  inserted  for  the  purpose 
of  relieving  the  former  law  of  its  severity.  The  penalty  was  never  given  for 
mere  discrimination  in  charges.  Under  article  4257,  the  amendment  thereto 
of  April  19,  1879,  as  well  as  under  the  act  of  April  10,  1883,.  it  is  only  in 
case  of  unjust  discrimination  that  the  penalty  was  given.  Under  the  act  last 
mentioned,  the  discrimination  must  not  only  be  one  unjust,  but  one  willfully 
made,  in  order  to  subject  arailroiid  company  to  the  penalty.  Thus  protected 
from  liability  for  inadvertent  discrimination,  or  for  discrimination  not  un- 
just, there  was  no  necessity  for  further  protection,  such  as  is  given  by  the 
proviso  to  the  tenth  section  of  the  act  of  April  10,  1883. 

The  word  "willfully"  carries  the  idea,  when  used  in  connection  with  an  act 
forbidden  by  law,  that  the  act  must  be  done  knowingly  or  intentionally; 
that,  with  knowledge,  the  will  consented  to,  designed,  and  directed  tlie  act. 
When  intention,  design,  or  knowledge,  at  the  time  an  act  is  done,  is  an  ele- 
ment essential  to  liability  for  the  act,  to  require  notice  sul}sequently  to  be 
given  would  be  but  to  require  the  doing  of  a  useless  thing.  That  the  law  in- 
tends such  a  notice  can  never  be  presumed  in  the  absence  of  language  clearly 
so  declaring.  There  is  nothing  in  the  language  of  the  statute  under  consid- 
eration requiring  notice  to  be  given  in  cases  of  unjust  discrimination  in 
freight  charges,  and  we  are  of  opinion  that  the  proviso  to  the  tenth  section 
of  the  act  of  April  10, 1883,  has  application  only  in  cases  in  which  charges  for 
freight  or  passage  in  excess  of  the  maximum  rates  fixed  by  law  have  been 
made. 

If,  however,  this  were  not  true,  we  are  of  the  opinion,  in  the  absence  of 
some  law  permitting  railway  companies  to  place  their  roads  in  the  hands  and 
under  the  exclusive  management  and  control  of  other  persons,  that  whoso- 
ever is  voluntarily  permitted  to  manage  and  control  a  railroad  in  this  state 
must  be  deemed  in  law  the  agent  of  the  railroad  company,  upon  whom  notice 
may  be  served.  The  pleadings  in  this  case  sufficiently  show  that  the  person 
on  whom  notice  was  served  was  an  agent  of  the  appellee,  on  whom  it  might 
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be  properly  served.  It  cannot  be  ascertained  from  the  record  on  what  par- 
ticular ground  the  demurrers  were  sustained;  but  if  the  court  was  of  the 
opinion  that,  because  the  raih'oad  was  in  the  hands  of  persons  representing 
bumlholdei-a,  the  company  was  relieved  from  responsibility  for  their  acts  in 
the  management  of  the  business  of  the  company,  then  we  are  of  the  opinion 
that  this  was  error.  Railway  companies  voluntarily  assume  duties  to  the 
state  and  to  the  public,  which  they  cannot  free  themselves  from  by  volnn- 
tarily  surrendering  the  management  and  control  6t  their  roads  to  other  per- 
sons, in  the  absence  of  some  law  which  permits  them  to  do  so.  We  know  of 
no  such  law  in  this  state. 

The  theory  of  the  defense  in  this  case  is  that,  while  railway  companies  are 
subject  to  all  the  laws  of  this  state  made  for  the  pui-pose  of  compelling  them 
to  discharge  their  duties  to  the  public  faithfully  and  impaitially,  so  lung  as 
they  manage  and  control  their  own  property,  they  have  the  power  to  relieve 
themselves  from  liability  arising  under  these  laws,  by  placing  their  roads  un- 
der the  management  and  control  of  other  persons.  No  such  theory  has  foun- 
dation in  the  laws  of  this  state.  How  far,  if  at  all,  a  railway  company  can 
voluntarily  surrender  the  management  and  control  of  its  road  to  otiier  per- 
sons need  not  be  considered  in  this  case;  for,  be  that  as  it  may,  every  railroad 
company  in  this  state  is  liable  for  the  acts  of  all  persons  to  whom  it  confides 
the  control  and  management  of  its  road,  as  fully  as  though  operated  under 
the  immediate  control  of  the  agencies  provided  by  its  chartei- 

The  judgment  of  the  district  court  will  be  reversed,  and  the  cause  re- 
manded. 


KuNDE  V.  State.  ' 

(C&urt  of  Appeals  of  Texas.    October  27,  1886.) 

1.  Evidence — Motive — Indictment. 

It  is  now  well  settled  that  an  indictment  against  a  defendant  for  an  offense  differ- 
ent from  that  for  which  he  is  on  trial  may  be  introduced  in  evidence  against  him 
if  such  indictment,  in  any  degree,  tends  to  show  a  motive  on  the  part  of  the  defend- 
ant to  commit  the  offense  for  which  he  is  on  trial. 

2.  Same— Case  Stated. 

It  is  objected  that  the  indictments  introduced  in  evidence  in  this  case  were  not 
admissible  for  any  purpose,  because  they  were  presented  subsequent  to  the  murder 
for  which  the  defendant  was  on  trial.  But  held,  that  the  objection  is  not  ^ood  in 
this  case,  because  the  said  indictments  were  connected  by  other  testimony  with  trans- 
actions which  occurred  before  the  murder,  and  which  tended  to  show  a  motive  on 
the  part  of  defendant  to  commit  the  murder.  The  reproduced  testimony  of  a  de- 
ceased justice  of  the  peace  disclosed  prosecutions  against  tlie  defendant  and  others 
for  offenses  against  the  property  of  the  deceased  shortly  before  Ihe  murder,  in  which* 
prosecutions  deceased  was  an  important  and  indispensable  witness.  Ifefd  that, 
thongh  meager  and  indefinite,  the  reproduced  testimony  of  the  defunct  justice  of 
the  peace  was  admissible  to  establish  motive,  and  qualified  the  indictments  as  evi- 
dence to  explain  that  the  deA^ndant  was  one  of  the  parties  charged  with  the  offense 
against  the  property  of  the  deceased. 

3.  Same— Lettebs. 

Article  751  of  the  Code  of  Criminal  Procedure  reads  as  follows:  **  When  part  of 
an  act,  declaration,  conversation,  or  writing  is  given  in  evidence  by  one  party,  the 
whole  on  the  same  subject  may  be  inquired  into  by  the  other ;  as  when  a  letter  is 
read,  ail  other  letters  on  the  same  subject  between  the  same  parties  may  be  given. 
And  when  a  detailed  act,  declaration,  conversation,  or  writing  is  given  in  evidence, 
any  other  act,  declaration,  or  writing  which  is*  necessary  to  make  it  fully  under- 
stood, or  to  explain  the  same,  may  also  be  given  in  evidenca"  That  portion  of  the 
written  testimony  of  the  deceased  witness,  M.,  read  by  the  state  in  this  case,  related 
solelv  to  the  prosecution  of  the  defendant  and  his  co-defendants.  That  part  pro- 
posed to  be  read  by  the  defense  related  solely  to  a  prosecution  against  the  aeceased. 
Held,  that  that  portion  of  the  testimony  offered  to  oe  read  by  the  defense  had  no  re- 

'  Reported  by  Messrs.  Jackson  &  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peals. 
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lation  whatever  to  that  portion  read  hy  the  state,  was  not  necessary  to  explain  the 
portion  read,  was  clearly  inadmissible  under  the  provisions  of  the  said  article  of  the 
Codeof  Criminal  Procedure,  and  was  properly  excluded. 

4.  HuBDXB— Eyidxhcs~<^a8EB  Oyebbulkd. 

The  evidence  in  this  case  disclosed  that  Taylor  Kunde,  one  of  the  parties  jointly 
indicted  with  this  defendant,  was  near  the  place  of  the  murder  at  tne  time  it  oc- 
curred, and  had  equal  opportunity  with  the  defendant  to  commit  it;  that,  on  the 
night  of  the  murder,  the  said  Taylor  Kunde  furnished  two  Mexicans  with  a  double- 
barreled  shotgun  each ;  that  the  said  Mexicans  left  the  said  Taylor  Kunde*s  house 
that  night,  before  the  murder  was  committed,  taking  the  guns  with  them;  and 
that,  when  they  returned  with  the  guns  on  the  next  morning,  one  barrel  of  each 
gun  appeared  to  have  been  recently  discharged.  The  murder  was  perpetrated  by 
Uie  use  of  fire-arms.  Under  this  state  of  proof,  the  state  proposea  to  reproduce 
the  testimony  of  a  deceased  witness  to  show  certain  acts  and  declarations  of  the  said 
Taylor  Kunde  shortly  prior  to  the  murder,  which  acts  and  declarations  tended 
strongly  to  show  malice  on  the  part  of  Taylor  Kunde  towards  the  deceased,  and  a 
motlTe  on  his  part  to  commit  the  murder.  Held,  the  exclusion  of  this  evidence 
was  error.  The  ruline  as  made  by  the  trial  court  upon  this  question  is  supported 
by  early  decisions  of  this  court,  (Bowen*$  Gate,  3  Tex.  App.  617 ;  Boothe'i  Que,  4  Tex. 
App.  202;  Walker'i  Cue,  6  Tex.  App.  676 ;  and  ffoU*$  Can,  9  Tex.  App.  671 ;)  but,  as 
the  same  has  been  modified  by  later  decisions,  those  authorities  are  overruled.  The 
rule  now  established  is  that  ''investigation  with  reference  to  other  parties  than  the 
accused  should  not  be  permitted  in  cases  either  positive  or  ciitmmstantial,  unless 
the  inculpatory  facts  are  such  as  are  proximately  connected  with  the  transaction. 
In  other  words,  to  show  remote  acts  or  threats  would  not  be  admissible  unless  there 
were  other  facts  also  in  proof  proximately  and  pertinently  connecting  such  third 
party  with  the  homicide  at  the  time  of  its  commission.''  Note  the  approval  on  the 
question  of  Melnkarf$  Case,  20  Tex.  App.  885,  and  authorities  cited. 
6.  Same— iDBimrTiNG  Papbbs. 

See  the  statement  of  the  case  for  evidence  held  sufficient  to  establish  the  identity 
of  certain  papers,  and  thus  qualify  them  as  evidence  in  the  case. 

6.  Same— ExAKiNiira  Papsbs  in  Sbpabats  Boom. 

The  trial  court  did  not  err  in  permitting  and  directing  a  staters  witness  to  retire 
f^om  the  court-room  into  a  room  by  himsdf  so  that  he  could  examine  certain  pa- 
pers for  the  purpose  of  identifying  and  explaining  them  in  his  evidence. 

7.  Same— Cabb  Stated. 

The  state  sought,  in  this  case,  to  throw  discredit  upon  certain  defense  witnesses 
who  testified  to  certain  facts  connected  with  the  presence  of  Mexicans  near  the 
scene  of  the  murder  when  it  was  perpetrated,  by  proving  that  the  said  witnesses, 
when  examined  upon  the  habeat  eorpui  trial  of  the  defendant,  said  nothing  about  the 
Mexicans.  The  defense  proposed  to  explain  the  silence  of  the  said  witnesses  as  to 
the  Mexicans  on  that  occasion  by  proving  by  one  K.  that  he  was  the  attorney  for  the 
defendant  in  that  proceeding ;  that  he  did  not  interrogate  the  said  witnesses  about 
the  said  Mexicans;  and  that,  because  of  the  prejudice  existing  against  the  defend- 
ant at  the  time,  he  did  not  expect  to  obtcdn  bail  for  him,  and  did  not  undertake  to 
develop  the  evidence  in  his  behalf.  Hdd,  that  such  proof  was  competent  for  the 
purpose  for  which  it  was  offered,  and  should  have  been  admitted. 

5.  Same— OoNvionoH  Sustained. 

See  the  statement  of  the  case  for  evidence  held  insufficient  tosupport  a  conviction 
for  murder  of  the  first  degree. 

Appeal  from  district  court,  Guadalupe  county. 

The  indictment  in  this  case  was  joint  against  the  appellant  Taylor  Kunde, 
Albert  Kunde.  Ludwig  Kunde,  and  Frederick  Kunde,  and  charged  them  with 
the  murder  of  Jabez  Drennon,  in  Guadalupe  county,  Texas,  on  the  twenty- 
sixth  day  of  October,  1874.  The  appellant,  being  alone  upon  trial,  was  con- 
victed of  murder  in  the  first  degree,  his  punishment  being  assessed  at  a  life- 
term  in  the  state  penitentiary. 

The  statement  of  facts  in  this  case,  covering  upwards  of  a  hundred  pages 
in  the  record,  is  too  voluminous  even  for  a  connected  synopsis,  but  enougii  of 
the  evidence  is  given  in  resume  below  to  elucidate  the  rulings  of  the  court. 

The  deceased  was  assassinated  at  night,  on  the  public  highway.  He  was 
en  route  to  his  rural  home  from  church  when  the  fatal  shots  were  fired  from 
ambush.  The  ambush  was  established  inside  of  and  near  the  corner  of  the 
Kunde  field,  which  field  inclosed  the  residences  of  the  defendant  and  his  co- 
defendants.    The  defendant  then  lived  in  the  house  of  his  father,  Ludwig 
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Kunde,  which  was  about  a  half  a  mile  distant  from  the  house  of  Frederick 
Kunde.  The  Kundes,  father  and  sons,  were  arrested  for  the  murder.  This 
appellant  was  alone  upon  trial  in  this  case.  In  stating  the  facts  upon  which 
the  rulings  of  the  court  are  based,  reference  will  be  had  to  the  head-notes  in 
the  order  in  which  they  are  reported. 

(1)  Over  the  objection  of  the  defendant  the  state  was  permitted  to  read  in 
evidence  certain  indictments  charging  the  appellant  and  his  co-defendants 
with  the  theft  of  hogs,  the  property  of  the  deceased,  and  for  perjury.  The 
name  of  the  deceased  was  indorsed  upon  each  of  those  indictments  as  a  wit- 
ness for  the  state. 

(2)  The  said  indictments  were  presented  by  the  grand  Jury  subsequent  to 
the  assassination  of  the  deceased.  The  predicate  upon  which  the  said  indict- 
ments were  admitted  was  the  testimony  of  the  witness  Moore.  He  testified 
that  he  was  the  justice  of  the  peace  before  whom  was  had  the  examining  tri- 
als of  appellant  and  his  co-defendants  upon  complaints  charging  tliem  with 
the  offenses  for  which  they  were  subsequently  indicted.  Those  examining 
trials  were  had  a  few  days  before  the  assassination,  and  on  those  trials  the  de- 
ceased, who  was  the  main  and  indispensable  witness  against  them,'  testified 
for  the  state. 

(8)  Moore  having  testified  to  the  examining  trial  of  appellant  and  his  co- 
defendants  upon  complaints  charging  them  with  the  offenses  subsequently 
charged  against  them  in  the  indictments  admitted  in  evidence,  the  state  pro- 
posed to  prove  by  him  that  the  deceased,  at  the  same  time,  was  charged  in  his 
court  with  the  violation  of  the  pistol  law.  The  exclusion  of  this  evidence  la 
the  subject-matter  of  the  third  head-note. 

(4)  The  excluded  evidence  referred  to  in  the  fourth  head-note  was  the  prof- 
fered testimony  of  a  witness  to  the  effect  that,  in  the  August  preceding  the 
assassination,  the  appellant's  co-defendant,  Taylor  Kunde,  obtained  from  the 
witness  a  shotgun  and  ammunition,  and  when  he  obtained  them,  threatened 
deceased  with  violence. 

(5)  The  witness  Zorn  testified  for  the  state  that,  at  the  inquest  on  the  bod^ 
of  the  deceased,  the  state's  witness  Morrison  handed  him  the  fragment  of  a  Ger- 
man newspaper,  and  apiece  of  writing  paper  from  an  old  copy-book,  which 
he  claimed  he  found  on  the  ground  of  the  shooting,  the  same  having  been  used 
as  gun-wadding.  Witness  subsequently  went  to  old  man  Eunde's  house  and 
found  a  dilapidated  German  newspaper,  into  which  the  fragment  given  him 
by  Morrison  (who  testified  that  he  found  it  on  the  ground  of  the  killing,  and 
that  it  had  been  used  as  gun-wadding)  fitted  perfectly;  the  paper,  with  the 
fragment  inserted,  constructing  a  full  and  complete  grammatical  account  of 
an  incident  in  Arkansas.  At  this  point,  witness  was  handed  a  bundle  of 
papers  found  among  the  rubbish  of  the  court-house  garret  indorsed:  "Papers 
found  by  Zorn  at  Kunde*s."  Witness  recognized  the  indorsement  as  being  in 
his  handwriting.  Stating  that  it  would  require  much  time  and  patience  to  fit 
the  fragments  together  so  that  he  could  pass  intelligently  upon  their  identity, 
the  court  ordered  the  witness  to  retire  with  the  papers  into  an  anteroom .  See 
head-note  6.  On  his  return,  Zorn  stated  that  he  found  one  of  the  smaller  to 
fit  into  a  larger  fragment,  and  that  the  two  constructed  the  grammHtical  ac- 
count of  the  Arkansas  incident,  exactly  as  he  remembered  to  have  read  it  from 
the  first-named  fragments,  and  he  was  confident  the  papers  were  the  same. 

(7)  Several  defense  witnesses  testified  that  two  Mexicans  left  old  man 
Kunde's  house  about  dusk  on  the  evening  of  the  murder,  and  went  towards  the 
place  where  deceased  was  afterwards  shot;  that  those  Mexicans  claimed  that 
deceased  refused  to  pay  them  for  work  they  had  done  for  him;  that  they  took 
a  gun  each,  which  they  borrowed  from  Taylor  Kunde;  that  they  did  not  return 
until  early  next  morning,  when  they  brought  the  guns  back,  each  witli  one 
barrel  empty,  drew  the  wages  due  them  by  old  man  Kunde,  and  left.  To  dis- 
credit these  witnesses  the  state  asked  them  why  they  did  not  testify  about  the 
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Mexicans:  on  the  habeas  corpus  trial  of  appellant  a  few  days  after  his  arrest. 
The  head-note  No.  7  discloses  the  explanation  attempted  by  the  defense,  and 
excluded  by  the  court. 

(8)  The  evidence  throughout  the  general  issue  was  circumstantial.  In 
addition  to  the  facts  stated,  the  state  proved  that,  before  the  trouble  about 
the  hogs,  the  appellant  and  deceased  were  good  friends.  A  few  days  before 
the  complaint  charging  the  Kundes  with  theft  of  hogs  was  filed  in  justice's 
court  by  deceased,  he  and  appellant  met  on  the  highway.  Appellant  asked 
deceased  if  he  thought  he  (appellant)  took  his  hogs.  Deceased  replied  that 
he  did  not  know  that,  but  knew  that  his  brothers  did.  Appellant  then  asked 
deceased  what  he  was  going  to  do  about  it.  Deceased  replied  that  that  was 
his  business.  Appellant  put  his  hand  on  deceased's  shoulder,  and  said: 
"They  will  be  dear  hogs  to  you."  The  state  further  proved  that  the  tracks 
of  two  men  led  from  tiie  ambush  in  the  direction  of,  and  near  to,  old  man 
Kunde's  house.  One  of  those  tracks  was  made  by  a  Xo.  6  boot  with  a 
metal-tipped,  and  peculiarly  stamped  heel.  Such  a  boot  was  worn  by  one  of 
the  Kunde  boys  at  the  habeas  corpiis  trial,  but  the  witnesses  for  the  stiite 
not  only  could  not  state  positively  that  the  appellant  was  the  party  who 
wore  them,  but  they  varied  in  their  recollection  upon  that  point;  one-half,  if 
not  more,  of  the  witnesses  believing  that  the  said  boots  were  worn  on  that 
trial  by  Taylor  Kunde.  The  state  proved  also  the  finding  of  a  piece  of  Ger- 
man newspaper  in  old  man  Kunde's  house,  and  a  gun-wad  made  of  German 
newspaper,  on  the  ground  of  the  killing,  which  gun-wad,  when  spreiid  out, 
fitted  with  nicety  into  the  paper  found  in  Kunde's  house,  etc.  It  proved, 
also,  the  escape  of  the  Kunde's  from  jail  pending  trial,  and  their  flight.  The 
defense  proved  that  the  ?iab€<is  corpus  trial  which  was  had  a  few  days  after 
the  killing  was  attended  by  a  large  concourse  of  armed  citizens,  who  pro- 
claimed their  intention  of  hanging  appellant  and  his  co-defendants,  and  that 
they  desisted  only  by  reason  of  the  personal  appeal  of  the  district  judge  who 
presided.  By  members  of  his  family  not  indicted,  the  appellant  proved  a 
complete  Orlibi,  He  proved,  also,  that  his  brothers,  Taylor,  Albert,  and 
Frederick  Kunde,  all  wore  number  six  boots  or  shoes,  and  that  he  was 
wearing  shoes  at  the  time  of  the  killing,  and  of  the  habeas  corpus  trial. 

W.  M,  Rust,  and  Waelder  &  Upson,  for  appellant. 

For  the  purpose  of  showing  a  motive  on  the  part  of  the  defendant  to  kill 
the  deceased,  an  indictment  against  the  defendant,  found  prior  to  the  killing, 
at  the  instance  of  the  deceased,  or  in  the  finding  of  which  he  was  an  im- 
portant witness,  might  be  admissible  in  evidence;  but  an  indictment  found 
after  the  killing  of  deceased  is  not  admissible  in  evidence  for  any  purfmse. 
Robinson  v.  State,  16  Tex.  App.  354;  Taylor  v.  State,  14  Tex.  App.  346; 
Hart  v.  State,  15  Tex.  App.  227;  Ruckei-  v.  State,  7  Tex.  App.  549;  Som- 
erville  v.  State,  6  Tex.  App.  433;  Traverse  v.  State,  20  N.  W.  liep.  724. 

The  court  erred  in  permitting  the  state  to  read  in  evidence  the  portion  of 
the  written  testimony  of  A.  B.  Moore,  taken  on  the  habeas  corpus  trial,  Oc- 
tober 28,  1874,  before  Judge  John  P.  White,  and  in  not  permitting  the  de- 
fendant to  read  in  evidence  the  balance  of  said  Moore's  testimony,  for  the 
reasons  stated  in  the  bill  of  exceptions,  because — First,  the  introduction  of 
evidence  tending  to  show  that  "some  membera"  of  the  family  to  which  de- 
fendant belonged  had  been  prosecuted  for  crime  at  some  indefinite  period, 
without  in  any  way  connecting  the  defendant  with  such  prosecution,  seems 
80  clearly  erroneous  as  to  need  no  authority  to  support  the  proposition  of  its 
inadmissibility;  second,  a  statement  that  an  officer  produced  the  records  of  his 
court  in  certain  prosecutions  is  not  the  best  evidence  of  the  contents  of  such 
records,  and  is  no  proof  of  the  same;  third,  when  part  of  an  act,  declaration, 
or  writing  is  given  in  evidence  by  one  party,  the  whole  may  be  given  in  by 
the  other.  (?ode  Criin.  Proc.  art.  751 ;  Ryan  v.  State,  8  Tex.  App.  254;  Pharr 
V.  State,  9  Tex.  Api).  129. 


Digiti 


ized  by  Google 


Tex.]  KDNDE  V.  STATE.  829 

In  a.case  where  the  evidence  is  wholly  circumstantial,  the  defendant  is  enti- 
tled to  any  and  all  evidence  calculated  to  throw  light  upon  the  transaction,  and 
especially  to  any  fact  or  circumstance  which  might  tend  to  show  that  some 
other  person  did  the  killing.  Cooper  v.  State^  19  Tex.  449;  Means  v.  State, 
10  Tex.  App.  16;  Dubose  v.  State,  Id.  230;  Hart  v.  State,  15  Tex.  App.  202; 
Barnes  v.  State,  41  Tex.  342;  Noftsinger  v.  State,  7  Tex.  App.  301;  Shultz 
v.  State,  13  Tex.  401;  Mclnturfy,  State,  20  Tex.  App.  335. 

The  court  erred  in  not  permitting  defendant's  witness  William  M.  Rust  to 
testify  t^  the  testimony  of  the  deceased  witness  E.  T.  Ehodes,  given  on  said 
habeas  corpus  trial. 

The  court  erred  in'not  permitting  the  defendant's  witness  Mrs.  Emma  Kunde 
to  testify  to  the  attempt  of  deceased,  Drennon,  to  kill  Albert  Kunde,  one  of  the 
defendants  charged  with  his  murder. 

The  court  erred  in  admitting  in  evidence  the  bundle,  consisting  of  gun- wad* 
ding,  pieces  and  scraps  of  paper,  cartridges,  and  buckshot. 

Where  discredit  is  sought  to  be  cast  upon  the  credibility  of  a  witness  for 
stating  certain  important  facts  on  one  trial,  which  facts  such  witness  omitted 
to  state  on  a  former  trial,  evidence  giving  any  xeasonable  explanation  for 
such  omission  should  be  permitted  in  vindication  of  the  credibility  of  the  wit- 
ness. 

Asst.  Atty,  Gen.  BtirtSf  for  the  State. 

WiLLSON,  J.  1.  Defendant's  first  and  second  bills  of  exception  will  be 
considered  together.  It  is  well  settled  that  an  indictment  against  the  defend- 
ant, charging  him  with  a  separate  offense  from  the  one  for  which  he  is  on 
trial,  may  be  introduced  in  evidence  against  him  when  such  indictment  tends, 
even  in  a  remote  degree,  to  show  a  motive  on  the  part  of  the  defendant  to  com- 
mit the  crime  for  which  he  is  on  trial.  Buoker  v.  State,  7  Tex.  App.  549; 
Taylor  v.  State^  14  Tex.  App.  346;  Hart  v.  StaU,  15  Tex.  App.  227:  Robin- 
son V.  State,  16  Tex.  App.  347.  It  is,,  however,  contended  by  counsel  for  de- 
fendant that  the  indictments  read  in  evidence  in  this  case  were  not  admissible 
for  any  purpose,  because  they  were  not  presented  against  defendant  until 
subsequent  to  the  date  of  the  murder  of  Drennon.  This  would  be  an  insuper- 
able objection  if  the  said  indictments  were  not  connected  by  other  testimony 
with  ti-ansactions  which  occurred  before  the  murder,  and  which  tended  to 
show  motive  on  the  part  of  defendant  to  commit  the  murder.  It  was  shown 
by  the  reproduced  testimony  of  the  deceased  witness,  Moore,  who  was  a  jus- 
tice of  the  peace,  that,  shortly  prior  to  the  murder  of  Drennon,  some  of  the 
Kunde  family  were  prosecuted  before  him  in  relation  to  hogs  belonging  to 
Drennon,  and  that  there  was  also  a  prosecution  before  him  against  two  of  the 
Kunde  family  for  perjury,  in  which  said  Drennon  was  an  important  and  in- 
dispensable witness.  This  evidence  shows  that  some  of  the  Kunde  family  were 
charged  with  some  offense  relating  to  Drennon's  hogs  shortly  before  Drennon 
was  murdered.  It  is  presumptively  shown  by  the  indictment  read  in  evi- 
dence that  one  of  the  members  of  the  Kunde  family  who  was  thus  accused 
was  the  defendant  Julius  Kunde,  and  that  he  was  charged  with  willfully  and 
maliciously  killing  hogs  belonging  to  said  Drennon,  and  the  offenses  are 
charged  in  the  indictment  to  have  been  committed  at  a  date  prior  to  the  mur- 
der of  Drennon.  We  are  of  the  opinion  that  the  testimony  of  Moore  was  ad- 
missible to  prove  motive,  although  such  testimony  is  very  meager  and  indefi- 
nite, and  that  this  testimony  rendered  admissible  the  indictment  in  order  to 
explain  that  defendant  was  one  of  the  Kunde  family,  who  had  been  charged 
before  the  murder  with  an  offense  in  relation  to  deceased's  hogs.  We  think 
the  objections  made  to  this  evidence  reach  only  to  its  weight,  and  not  to  its 
admissibility. 

Another  question  presented  by  the  second  bill  of  exception  is  the  correct- 
ness of  the  ruling  of  the  court  refusing  to  permit  defendant  to  read  in  evi- 
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denoe  the  balance  of  tbe  reproduced  testbnony  of  the  witness  Moore,  the  state 
having  read  in  evidence  only  a  part  of  said  testimony,  which  testimony  was 
in  writing,  being  the  testimony  delivered  by  said  witness  on  the  trial  of  this 
cause  upon  Tiaheas  carptia.  Counsel  for  defendant  contend  that,  as  a  part  of 
said  testimony  had  been  read  in  evidence,  defendant  was  entitled  to  have  the 
entire  testimony  read  in  evidence,  under  the  provisions  of  article  751  of  the 
Code  of  Criminal  Procedure.  That  article  reads:  "When  part  of  an  act,  dec- 
laration, conversation,  or  writing  is  given  in  evidence  by  one  party,  the  whole 
on  the  same  subject  may  be  inquired  into  by  the  other;  as,  when  a  letter  is 
read,  all  other  letters  on  the  same  subject  between  the  same  parties  may  be 
given.  And  when  a  detailed  act,  declaration,  conversation,  or  writing  is 
given  in  evidence,  any  other  act,  declaration,  or  writing  which  is  necessary 
to  make  it  fully  understood,  or  to  explain  the  same,  may  also  be  given  in  evi- 
dence." That  portion  of  the  testimony  of  Moore  which  was  read  in  evidence 
by  the  state  related  to  prosecutions  against  some  of  the  Kunde  family.  That 
portion  of  said  testimony  which  defendant  proposed  to  read  related  to  proe- 
ecutions  against  the  deceased,  Drennon.  It  is  obvious  that  the  portion  of  said 
testimony  offered  to  be  read  by  defendant  had  no  relation  whatever  to  that  por* 
tion  read  by  the  state,— was  not  necessary  to  make  the  portion  read  fully 
underatood,  nor  did  it  in  any  way  explain  the  same.  It  was  clearly  inadmis- 
sible by  virtue  of  the  article  of  the  Code  quoted,  and  it  was  not  admissible 
under  any  rule  of  evidence. 

2.  It  was  error  to  refuse  to  permit  the  defendant  to  reproduce  the  testi- 
mony of  the  deceased  witness,  E.  T.  Bhodes.  By  this  testimony  defendant 
proposed  to  show  acts  and  declarations,  on  the  part  of  his  co-defendant  Taylor 
Kunde,  occurring  shortly  prior  to  the  murder,  which  said  acts  and  declarations 
tended  strongly  to  show  malice  on  the  part  of  Taylor  Kunde  towards  Drennon, 
and  a  motive  on  his  part  to  commit  the  murder.  It  was  shown  by  other  evi- 
dence in  the  case  that  Taylor  Kunde  was  near  the  place  of  the  murder  at  the 
time  it  occurred,  and  had  equal  opportunity  with  defendant  to  commit  the 
murder;  also,  that  on  the  night  of  the  homicide  said  Taylor  Kunde  furnished 
two  Mexicans  with  a  double-barreled  shotgun  each ;  that  said  Mexicans  left  said 
Kunde's  house  that  night,  before  the  murder,  carrying  said  guns  with  them, 
and  that  they  did  not  return  with  said  guns  until  the  next  morning;  and  that 
one  barrel  of  each  of  said  guns  then  appeared  to  have  been  recently  dis- 
charged. 

We  presume  that  the  learned  trial  judge  rejected  the  proposed  testimony 
upon  the  authority  of  Bowen  v.  StaUt  8  Tex.  App.  617 ;  Boothe  v.  State,  4  Tex. 
App.  202;  Walker  v.  8taU,  6  Tex.  App.  576;  Holt  v.  State,  9  Tex.  App.  571; 
and  perhaps  some  other  early  decisions  made  by  this  court.  The  doctrine  of 
these  cases,  in  the  broad  terms  therein  announced,  while  perhaps  sustained 
by  the  weight  of  authority  at  the  time  the  decisions  were  made,  is  no  longer 
the  doctrine  recognized  by  this  court,  and  by  what  we  consider  the  weight  of 
authority  of  the  present  day;  that  is,  the  rule  announced  in  those  cases  has 
been  qualified  and  very  much  modified  by  recent  decisions,  and  is  not  the  rule 
which  now  obtains.  Dubose  v.  State,  10  Tex.  App.  280;  Hart  v.  State,  15 
Tex.  App.  202.  In  Melntuffy.  State,  20  Tex.  App.  885,  it  is  said:  "The 
rule  now  established  is  that  investigation  with  reference  to  other  parties  than 
the  accused  should  not  be  permitted  in  cases  either  positive  or  circumstantial, 
unless  the  inculpatory  facts  are  such  as  are  proximately  connected  with  the 
transaction;  in  other  words,  to  show  remote  acts  or  threats  would  not  be  ad- 
missible unless  there  were  other  facts  also  in  proof  proximately  and  perti- 
nently connecting  such  third  party  with  the  homicide,  at  the  time  of  its  com- 
mission;*' citing  Means  v.  State,  10  Tex.  App.  16;  Aiken  v.  State,  Id.  610; 
Hart  V.  StaU,  15  Tex.  App.  202;  Banks  v.  State,  72  Ala.  522.  See,  also» 
Sawyers  v.  State,  15  Lea,  694,  a  case  in  point. 

The  proposed  testimony  of  tlie  witness  Rhodes,  under  the  rule  above  stated^ 
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was  clearly  admissible.  The  inculpatory  facts  against  Taylor  Kunde,  dis- 
closed by  this  testimony,  are  proximately  connected  with  the  murder  of  Dren- 
non.  There  are  also  other  facts  in  evidence  which  proximately  and  perti- 
nently connect  Taylor  Kunde  with  said  murder,  and  which  render  the  theory 
that  he  committed  said  murder,  or  had  it  committed,  fully  as  probable  as  that 
defendant  committed  or  was  concerned  in  its  commission.  Manifestly,  to  our 
minds,  the  proposed  evidence  was  relevant,  admissible,  and  material,  and  its 
rejection  is  error  for  which  the  conviction  must  be  set  aside. 

3.  For  the  reasons  stated  in  discussing  the  admissibility  of  the  testimony 
of  Rhodes,  the  testimony  of  Mrs.  Emma  I^unde,  as  to  a  difficulty  between  d^ 
ceased  and  Albert  Kunde  a  short  time  previous  to  the  murder,  was  also  ad- 
missible, and  the  court  erred  in  rejecting  it. 

4.  The  bundle  of  papers  admitted  in  evidence  were  sufficiently  identifiecl» 
and  it  was  not  error  to  admit  them  in  evidence;  nor  was  it  error  to  permit 
and  direct  the  witness  Zorn  to  retire  from  the  court-room  into  a  room  by  him- 
self for  the  purpose  of  thoroughly  examining  said  papers,  with  a  view  to  iden- 
tifying and  explaining  them  in  his  evidence. 

5.  It  was  error  to  refuse  to  permit  the  witness  Bust  to  testify  as  to  the  cause 
why  some  of  the  defendant's  witnesses  were  not  asked,  on  the  habeas  corptt* 
trial,  as  to  the  two  Mexicans  who  were  at  Eunde^s  house  on  the  evening  of 
the  murder.  It  was  sought  by  the  state  to  cast  discredit  upon  the  testimony 
of  some  of  defendant's  witnesses  who  testiOed  about  the  Mexicans,  by  allow- 
ing that,  when  these  same  witnesses  testified  on  the  Tiaheas  corpus  triaU  they 
did  not  state  anything  about  the  two  Mexicans.  Defendant  sought  to  show 
by  the  testimony  of  Rust  that  said  witnesses  on  the  habeas  corpus  trial  were 
not  interrogated  as  to  the  Mexicans;  that  he  was  counsel  for  the  prisoners  on 
that  trial,  and  that  he  did  not  undertake  to  develop  tlie  evidence  in  behalf  of 
them,  because,  owing  to  the  great  prejudice  then  existing  against  said  prison- 
ers in  the  minds  of  the  people,  he  did  not  expect  to  obtain  bail  for  them.  This 
testimony  would  have  afforded  a  reasonable  explanation  of  the  silence  of  the 
witnesses  in  regard  to  the  Mexicans  when  said  witnesses  testified  on  the  habeas 
Cfyrpus  trial,  and  would  have  tended  to  remove  any  unfavorable  impression  as 
to  the  credibility  of  said  witnesses  which  might  have  been  created  upon  the 
minds  of  the  jury  by  said  silence.  Wilson  v.  State^  17  Tex.  App.  525;  PhiU 
lips  V.  State,  19  Tex.  App.  158. 

6.  A  number  of  objections  are  urged  to  the  charge  of  the  court.  Xo  excep- 
tions to  the  charge  were  made  at  the  time  of  the  trial.  After  a  careful  study 
of  the  charge,  we  fail  to  perceive  any  material  error  in  it.  No  additiomd 
charges  were  requested  by  the  defendant. 

7.  The  twenty-second  assignment  of  error  calls  in  question  the  sufficiency 
of  the  evidence  to  support  the  conviction.  Circumstantial  evidence  alone  is 
relied  upon  by  the  state  to  sustain  the  conviction.  After  very  careful  and  re- 
peated examination  of  the  evidence  as  presented  in  the  statement  of  facts,  we 
unhesitatingly  say  that  to  our  roinds  it  is  wholly  insufficient  to  warrant  the 
conviction.  There  are  but  few  circumstances  which  tend  even  remotely  to 
prove  this  defendant's  connection  with  the  murder,  and  none  of  these  incul- 
patory circumstances  are  at  all  inconsistent  with  his  innocence,  nor  are  any  of 
them  incapable  of  explanation  upon  any  other  hypothesis  but  that  of  his  guilt. 
Taken  altogether,  tlie  circumstances  are  far  from  being  of  a  conclusive  nature. 
They  do  not  lead  the  mind  to  a  satisfactory  conclusion,  and  do  not  produce  a . 
reasonable  and  moral  certainty  of  the  defendant's  guilt;  in  other  words,  the 
evidence,  being  wholly  circumstantial,  is  not  of  that  force,  certainty,  and 
conclusiveness  demanded  by  the  law  in  support  of  a  conviction  for  felony. 
Pogue  V.  State,  12  Tex.  App.  288;  Lovelady  v.  State^  14  Tex.  App.  545;  Rye 
V.  State,  8  Tex.  App.  158;  Hunt  v.  StaU,  7  Tex.  App.  235;  RoberUon  v.  State, 
10  Tex.  App.  602;  Black  v.  State,  1  Tex.  App.  369;  Barnes  v.  State,  41  Tex. 
842. 
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Other  errors  are  assigned,  but  they  are  of  a  character  not  likely  to  occur 
on  another  trial,  and  we  pass  them  without  discussing  or  deciding  them .  Be* 
cause  of  the  errors  in  the  rulings  of  the  court  in  relation  to  evidence  which  we 
have  pointed  out,  and  because  the  court  erred  in  not  granting  defendant  a  new 
trial  because  of  the  insufficiency  of  the  evidence,  the  judgment  is  reversed,  and 
the  cause  remanded. 


Bx  parte  Kttnde.^ 

(Cburt  of  JppecUt  of  Teaxu.    November  27,  1886.) 

Bail— Murder— Habeas  Corpus. 

See  the  statement  of  the  case  in  Kunde  v.  State,  ante^  325,  for  evidence  held  Insuffi- 
cient as  "  proof  evident "  of  murder  in  the  first  degree,  and  therefore  Insufficient  to 
authorize  the  reftisal  of  bail. 

Habeas  corpus.    On  appeal  from  district  court,  Guadalupe  county. 

The  transaction  involved  in  this  proceeding  is  the  same  charged  in  the  in- 
dictment upon  which  the  relator  was  tried  and  convicted,  and  the  conviction 
set  aside  at  a  former  day  of  the  present  term  of  this  court.  The  indictment 
<;harged  the  appellant  with  the  murder  of  Jabez  Drennon,  in  Guadalape  county, 
Texas,  on  the  twenty-sixth  day  of  October,  1874.  This  writ  of  habeas  corpus 
was  sued  out  subsequent  to  the  issuance  of  the  mandate  of  this  court  upon 
the  previous  appeal,  and  at  the  hearing  of  the  same,  upon  substantially  the 
same  evidence  adduced  upon  the  former  trial,  which  will  be  found  set  out  in 
substance  ante,  325,  bail  was  refused  the  applicant,  and  he  was  remanded  to 
the  custody  of  the  sheriff  of  Guadalupe  county.  Upon  this  appeal,  the  ap- 
plicant is  awarded  bail  in  the  sum  of  84,000. 

C,  Upson  and  W,  M.  Rust,  for  relator.  Asst.  Atty,  Qen.  Bwrts,  for  the 
State. 

WiLLSON,  J.  Our  conclusion,  upon  an  examination  of  the  evidence,  is 
that  the  proof  is  not  evident  that  the  applicant  is  guilty  of  murder  in  the  first 
degree,  and  that  he  is  entitled  to  bail,  and  that  the  sum  of  $4,000  is  a  rea- 
sonable amount  of  bail  to  require  of  him.  Wherefore  the  judgment  of  the 
court  below  denying  applicant  bail  is  reversed,  and  he  is  now  granted  bail  in 
the  sum  of  S4,000,  and  the  sheriff  of  Guadalupe  county,  or  other  officer  hav- 
ing a|4)licant  in  custody,  will  release  him  upon  his  giving  good  and  sufficient 
bail  in  said  amount,  in'  accordance  with  the  provisions  of  the  law  governing 
in  such  cases.    Ordered  accordingly. 


GOFOBTH  V.  SXATE.l 
(Cbwrf  of  Appeals  of  Texas.    November  24,  1888.) 

1.  Criminal  Practice — Former  Acquittal— Exhibiting  Gaming  Table. 

Former  acquittal  of  a  co-defendant,  jointly  indicted  with  this  defendant  for  ex* 
hibiting  a  gaming  table,  tlie  two  being  indicted  as  individuals,  cannot  operate  as  a 
bar  to  the  subsequent  prosecution  of  tills  defendant  for  the  same  offense,  even 
though  it  were  true  that  both  parties  indicted  were  partners.  The  trial  court  prop- 
•  erly  instructed  the  jury  to  disregard  the  special  plea.  It  should  have  been  excepted 
to  and  stricken  out. 

2.  Same— Jury  Law. 

A  jury  in  the  county  court  is  composed  of  six  men,  and  is  formed  by  drawing 
from  the  box  the  names  of  twelve  jurors,  **  or  so  many  as  there  may  be,"  etc.  In 
tills  cai^e  there  were  but  six  regular  jurors,  and  the  defendant  was  required  to  pass 
upon  tJiem  before  others  were  summoned  and  placed  in  the  box.  Jleld  correct,  a'nd 
that  the  court  could  not  be  required  to  have  the  panel  filled  to  twelve  unless  there 


^  Reported  by  Messrs.  Jackson  &  Jackson,  olUcial  reporters  of  the  I'exas  court  of  ap- 
peals. 
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were  tweWe  regular  jurors,  nor  could  it  be  required  to  fill  the  panel  to  twelve  be- 
fore passing  on  the  six  in  the  box.  Moreover,  if  the  formation  of  the  jury  was  ir» 
regular,  it  is  not  made  to  appear  that  prejudice  resulted  to  the  api>ellant. 

3   Same— ExcKPTioN— Evidence. 

Bill  of  exception  failing  to  show  the  objections  made  to  the  evidence  rejected,  or 
even  that  it  was  rejected  by  the  trial  court,  cannot  be  considered  on  appeal. 

4.  Same— Charge  of  the  Court. 

See  the  statement  of  the  case  for  special  instructions  which  were  correctly  refdsed 
as  being  predicated  upon  no  evidence  in  the  case. 

Appeal  from  county  court,  Rusk  county. 

Appellant  was  convicted  of  exhibiting  a  gaming  table,  under  an  indictment 
which  charged  him  jointly  with  one  Jeff  Wheelis.  A  fine  of  $25  was  the 
punishment  assessed  against  him. 

The  state  proved,  by  its  main  witness,  in  substance,  that  defendant  was  a 
member  of  a  firm  doing  a  saloon  business  in  the  year  1884.  In  connection 
with  bis  saloon,  defendant  kept  a  pool-table,  open  and  accessible  to  tlie  public, 
on  which  the  game  called  15-ball  pool  was  generally  played.  Witness  often 
played  that  game  on  the  table;  the  rule  of  the  game  being  understood  by  the 
players  to  be  that  the  loser  was  to  pay  for  a  drink,  a  cigar,  or  a  check  which 
wa.s  good  at  defendant's  bar  for  a  drink  or  cigar,  for  each  of  the  players.  Wit- 
ness  hiid  seen  defendant  provide  the  checks,  drinks,  and  cigars,  but  could  not 
swear  that  defendant  actually  knew  that  the  articles  named  were  "up"  onthe^ 
game.  He  had  never  seen  any  manner  of  betting  on  the  games  played  on  the 
table. 

The  special  charge  refused  by  the  trial  court,  and  which  is  the  subject-matter 
of  the  fourth  head-note  of  this  report,  reads  as  follows:  "You  are  instructed 
in  this  case  that  if  the  defendant  kept  the  table  alleged  to  have  been  kept  for 
gaming  purposes, — that  is,  if  he  allowed  parties  to  play  on  the  same,  charged  no 
fees,  but  required  the  players,  either  tacitly  or  openly,  to  purchase  drinks  at  the 
defendant's  bar,  orthe  loser  to  pay  for  the  drinks  for  the  plafers  at  the  defend- 
ant's bar, — ^you  will  find  the  defendant  guilty ;  but  if  the  defendant  simply  kept 
the  pool-table,  and  charged  no  fees,  drinks,  or  other  thing  of  value  on  the  same, 
and  had  no  understanding  with  the  players  that  the  party  losing  should  pay 
for  drinks  for  the  other  players,  and  had  charged  no  compensation  for  the  use 
of  said  table,  and  no  custom  requiring  the  persons  playing  on  the  table  to 
treat,  but  that  the  same  was  absolutely  free  to  the  world,  without  money  and 
without  price,  you  will  find  the  defendant  not  guilty.  Defendant  asks  the 
court  to  charge  the  jury  that  if  they  believe  from  the  evidence  that  the  table 
kept  by  defendant,  which  fact  was  admitted  by  him,  was  kept  only  for  the 
amusement  and  recreation  of  his  customers  and  patrons,  and  not  for  the  pur- 
pose of  gaming  or  of  obtaining  betters,  and  defendant  received  no  table  fees 
or  anything  of  value  for  the  use  of  said  table,  and  that  defendant  neither  par- 
ticipated in  nor  encouraged  said  games,  and  had  no  interest  in  said  games, 
and  received  no  benefit  from  said  games,  you  will,  under  the  circumstances,, 
find  the  defendant  not  guilty." 

W,  C.  JBvford,  for  appellant.    Asst.  Atty,  Oen,  Burts,  for  the  State. 

Wilson,  J.  1.  Defendant's  special  plea  of  former  acquittal  presents  no 
legal  defense  whatever  in  bar  of  this  prosecution.  That  his  co-defendant, 
Wheelis,  indicted  jointly  with  him,  had  been  tried  and  acquitted,  could  not 
operate  as  an  acquittal  of  this  defendant.  Conceding  that  Wheelis  and  defend- 
ant were  partners  in  keeping  the  gaming  table,  each  was  amenable  individ- 
ually and  separately,  and  the  acquittal  or  conviction  of  one  would  not  bar  the 
prosecution  against  the  other.  They  were  not  indicted  as  a  firm,  but  indi- 
vidually. The  court  did  not  err  in  instructing  the  jury  to  disregard  said 
special  plea.  Said  plea  should  have  been  excepted  to,  and  should  have  been 
stricken  out. 
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2.  There  was  no  error  in  the  organization  of  the  Jury.  A  jnry  in  the 
county  court  is  composed  of  six  men.  Code  Grim.  Froc.  art.  595.  It  is  formed 
by  drawing  from  the  box  the  names  of  twelve  jurors,  '^or  so  many  as  there 
may  &e/'  etc.  Code  Grim.  Froc.  art.  646.  In  tlils  instance  there  were  but 
six  regular  jurors,  and  the  defendant  was  required  to  pass  upon  these  before 
others  were  summoned  and  put  in  the  box.  This  was  correct  practice.  It 
was  not  required  of  the  court  to  have  the  panel  filled  to  twelve  unless  there 
were  that  many  regular  jurors,  nor  was  it  required  that  the  panel  should  be 
filled  to  twelve  before  passing  upon  the  six  already  in  the  box.  Code  Crim. 
Proc.  arts.  644,  647.  Besides,  if  there  was  any  irregularity  in  the  formation 
of  the  jury,  it  is  not  made  apparent  that  defendant  was  injured  thereby. 

3.  Defendant's  bill  of  exceptions  to  the  rejection  of  the  testimony  of 
Wheelis  fails  to  show  the  objections  made  to  said  testimony,  and  does  not 
even  show  that  it  was  rejected  by  the  court.  Such  being  the  character  of  the 
bill,  it  cannot  be  considered. 

4.  In  view  of  the  evidence,  the  charge  of  the  court  is  sufficient  and  cor- 
rect. It  is  conclusively  shown  that  the  table  was  kept  for  gaming  purposes, 
and  there  was  no  evidence  warranting  the  special  instructions  requested  by 
defendant. 

We  find  no  error  in  the  conviction,  and  it  is  affirmed. 


Cooper  v.  State.* 
{OouH  of  A^ppeali  qf  Texat,    November  27, 1886.)  .      . 

1.  Rafb— IVDICniBNT. 

Indictment  Is  sufficient  to  charge  rape  if  It  alleges,  in  general  terms,  that  the  rape 
was  accomplished  by  force  or  by  threats  or  by  fraud,  or  by  all  those  means  together  ; 
and  it  is  not  essential  that  it  should  allege  tne  character  of  the  force,  or  specify  the 
threats  used. 

2.  Cbiminal  PaAcnoB— BzoKPnoNB. 

Bill  of  exceptions  fklling  to  set  out  sufficiently  the  fkcts  alleged  In  an  application 
for  a  continuance,  and  the  record  bringing  up  no  such  applicaaon,  the  action  of  the 
trial  court  cannot  be  revised  by  this  court;  presumption  always  obtaining  in  favor 
of  the  correctness  of  the  ruling  of  the  trial  court  in  the  absence  of  a  sufficient  show- 
ing to  the  contrary. 
8.  Bap»— Chabob  of  thb  Coubt. 

"The  law  of  the  case,"  as  those  terms  are  used  in  article  677  of  the  Code  of  Crim- 
inal Procedure,  requiring  the  court  to  give  a  written  chaige  to  the  Jury,  means  the 
case  as  made  by  the  evidence.  The  evidence,  as  disclosed  in  this  case,  disclosed  a 
rape  accomplished  by  threats  alone,  and  the  charge  of  the  court  confining  the  jury 
to  a  rape  by  threats  was  correct. 
4.  Samb— EviDEzrcB. 

See  the  statement  of  the  case  for  evidence  held  sufficient  to  support  a  capital  con- 
viction for  a  rape  perpetrated  by  a  fiatber  upon  his  own  daughter. 

Appeal  from  district  court,  Erath  county. 

The  death  penalty  was  assessed  against  the  appellant  upon  his  conviction 
for  the  rape  of  his  own  daughter,  S.  L.  Cooper,  in  Erath  county,  Texas,  on 
the  fifteenth  day  of  July,  1885. 

The  evidence  of  the  prosecutrix,  sufficiently  corroborated,  states  the  case  of 
the  state.  She  testified  that  the  defendant  and  his  wife,  the  witness'  step- 
mother, the  witness,  and  her  infant  brother  arrived  in  the  town  of  Stephen- 
ville  on  the  evening  of  July  15,  1885.  They  took  up  their  quarters  in  an  old 
unoccupied  log-house  of  three  rooms,  and  retired  early  on  that  night,  defend- 
ant and  his  wife  sleeping  on  one  pallet  on  the  floor  of  the  room,  and  witness 
and  her  brother  upon  another  pallet  spread  in  the  same  room.  During  the 
night  the  witness  was  awakened  by  the  defendant,  who  compelled  her  to  sub- 

1  Reported  by  Messrs.  Jackson  &  Jackson ,  official  reporters  of  the  Texas  court  of  ap- 
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mit  to  his  carnal  passion.  Witness  wept,  and  pleaded  with  the  defendant  to 
desist,  but  by  main  force  he  exposed  her  person,  and  penetrated  her  sexual 
organ  with  his  male  member,  threatening  to  kill  witness  if  she  cried  out,  re- 
sisted, or  subsequently  reported  the  outrage  to  any  one.  Physicians  testified 
for  the  state  that  an  examination  of  the  person  of  the  alleged  injured  party, 
made  several  days  after  the  alleged  rape,  disclosed  that  her  sexual  organ  had 
been  penetrated  by  the  private  organ  of  a  man.  The  testimony  for  the  de- 
fense went  to  show  that  the  injured  party,  for  some  time  prior  to  the  alleged 
rape,  traveled  over  the  country  in  the  sole  care  of  her  step-mother,  soliciting 
ahns  under  fraudulent  pretenses  of  various  kinds,  and  had  ample  opportunity 
of  lewdly  associating  with  men,  and  by  such  lewd  association  to  receive  the 
injuries  in  her  parts  testified  to  for  the  state. 

/  P.  Qroome  and  M,  F.  La  Baume,  for  appellant,  maintaining  the  con- 
verse to  the  rulings  of  tliis  court.  The  Assistant  Attorney  General,  for  the 
State. 

WiLLSON,  J.  1.  The  indictment  charges  rape  accomplished  by  force  and 
threats,  and  is  in  the  usual  form.  Wilison,  Grim.  Forms,  No.  374,  p.  167, 
and  cases  there  cited.  It  has  never  been  held  necessary  that  an  indictment 
for  this  offense  should  allege  the  character  of  the  force,  or  specify  the  threats 
used.  It  is  sufiicient  to  allege,  in  general  terms,  that  the  rape  was  accom- 
plished by  force  or  by  threats  or  by  fraud,  or  by  all  these  means  together. 

2.  There  is  in  the  record  a  bill  of  exception  to  the  action  of  the  court  over- 
ruling an  application  made  by  defendant  for  a  continuance.  There  is  not, 
however,  any  such  application  in  the  record,  and,  not  having  the  application 
before  us,  we  are  unable  to  revise  this  action  of  the  court,  as  the  bill  of  excep- 
tions to  the  ruling  upon  the  same  does  not  disclose  sufiicient  facts  to  enable  us 
to  fully  understand  and  determine  the  question  presented  by  the  bill.  As  was 
said  by  this  court  in  Swift  v.  State,  8  Tex.  App.  614:  "The  legal  presumptions 
are  all  in  favor  of  the  correctness  of  the  ruling  of  the  court;  and  we  find  no 
error  in  the  ruling  as  the  matter  is  here  presented,  assuming  that  the  facts 
were  as  stated  in  the  body  of  the  bill  of  exceptions  and  in  the  explanation  of 
the  judge." 

3.  W  e  are  unable  to  perceive  any  error  in  the  charge  of  the  court.  It  limits 
the  jury  to  a  consideration  of  a  rape  by  means  of  threats,  omitting  to  instruct 
in  regard  to  a  rape  by  means  ot  force.  This,  we  think,  was  correct,  in  view 
of  the  facts  of  the  case.  Evidently  the  rape  was  accomplished  by  threats. 
But  even  if  it  had  been  accomplished  hy/oroet  or  by  both  force  and  threats, 
the  charge  was  favorable  to  the  defendant,  because  it  limited  the  finding  of  the 
jury  to  threats  alone.  The  court  is  required  to  give  the  law  applicable  to  the 
evidence,  and  nothing  more.  Teague  v.  State,  4  Tex.  App.  147.  The  words, 
'*the  law  applicable  to  the  case,"  as  used  in  article  677  of  the  Code  of  Criminal 
Procedure,  requiring  the  court  to  give  a  written  charge  to  the  jury,  mean  the 
-case  as  made  by  the  evidence.  In  the  case  before  us,  the  case  as  made  by  the 
evidence  was  a  rape  accomplished  by  means  of  threats,  and  the  court  properly 
restricted  the  jury  to  a  consideration  of  that  means  alone.  If  the  court  had 
charged  in  regard  to  a  rape  committed  by  means  of  force,  the  defendant  would 
have  had  good  ground  of  complaint,  because  the  evidence  did  not  warrant  such 
a  charge,  there  being  no  such  force  used  as  would  constitute  the  force  defined 
by  the  statute.  Pen.  Ck)d^,  art.  529.  In  regard  to  threats,  the  charge  of  the 
court  is  in  the  exact  language  of  the  law,  (Pen.  Code,  art.  530,)  and  is  suffl- 
<uent. 

4.  As  to  the  sufficiency  of  the  evidence  to  support  this  conviction,  we  must 
hold  that  it  meets  and  satisfies  the  requirements  of  the  law.  It  is  legally  suf- 
ficient. The  positive  testimony  of  the  injured  female  fixes  the  guilt  of  the 
horrid  crime  upon  the  defendant,  her  own  father.  Her  testimony  is  not  con- 
tradicted in  any  essential  particular,  and  is  corroborated  sufficiently  to  war- 
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rant  a  conviction  upon  it.  Her  credibility  was  a  question  for  the  jury  to  de- 
termine. They  believed  her  credible,  or  they  would  not  have  found  the  de- 
fendant guilty.  It  is  not  the  province  of  this  court  to  pass  upon  the  credibil- 
ity of  witnesses.  Whatever  uncontradicted  and  unim peached  testimony  a 
jury  has  pronounced  credible  we  must  regard  as  credible.  While,  as  jurors, 
we  might  not  have  been  satisfied  as  to  the  credibility  of  the  prosecuting  wit- 
ness, and  might  not  have  been  willing  to  convict  upon  her  testimony  alone, 
as  a  court  we  have  no  right  to  consider  and  determine  but  the  one  question,  is 
the  evidence  legally  sufficient  to  support  the  conviction?  We  must  regard  the 
evidence  before  us  as  true.  The  jury  have  said  by  their  verdict  it  is  true,  and 
we  must  not,  in  this  respect,  question  the  correctness  of  the  verdict.  Being 
true,  it  is  legally  sufficient,  and,  there  being  no  error  In  the  conviction,  the 
judgment  must  be  and  is  affirmed.  If,  as  found  by  the  jury,  the  def<>ndant 
committed  the  unnatural,  inhuman  crime  of  rape  upon  his  own  daughter,  a 
mere  child  at  the  time,  he  certainly  deserves  to  suffer  the  extreme  penalty  of 
the  law,  and  the  punishment  of  death  assessed  against  him  cannot  be  said  to 
be  excessive. 
The  judgment  is  affirmed. 

Wood  «.  State.* 

{Court  of  Appeals  of  Texas,    December  17,  1886.) 

Murder— Evidence. 

If,  when  a  party  la  examined  as  a  witness  in  proceedings  before  a  magistrate's 
court  or  a  coroner's  Inquest,  he  is  charged  or  suspected  of  the  crime  then  under  in- 
vestigation, and  is  then  aware  that  he  is  so  charged  or  suspected,  his  testimony  be- 
fore the  said  investigation  cannot  be  received  against  him  upon  his  trial  fur  the 
same  offense.  See  the  opinion  in  extenso  for  circumstances  under  which  it  is  held 
that  the  defendant  was  in  .such  duress,  when  testifying  before  the  coroner's  inquest, 
that  his  testimony  before  that  tribunal  was  incompetent  against  him  on  this  trial. 
The  mere  fact,  however,  that  defendant  was  a  witness  at  the  inquest,  and  was  placed 
under  the  **rule,"  would  not  bring  his  then  testimony  within  this  rule. 

Appeal  from  district  court,  Callahan  county. 

The  indictment  in  this  case  was  presented  in  the  district  court  of  Nolan 
county,  Texas.  It  charges  the  appellant  with  the  murder  of  Ben  Warren,  in 
said  Nolan  county,  on  the  tenth  day  of  February,  1886.  Changes  of  venuCr 
upon  the  motion  of  the  court  in  each  case,  were  had,  respectively,  from  Nolan 
to  Mitchell  county,  and  from  Mitchell  to  Callahan  county,  in  which  latter 
county  the  trial  was  had,  resulting  in  the  defendant's  conviction  of  murder 
in  the  first  degree,  his  punishment  being  assessed  at  a  life-term  in  the  peni- 
tentiary. So  much  of  the  evidence  as  is  involved  in  the  question  disposed  of 
on  this  appeal  is  stated  in  the  opinion  of  the  court. 

B.  G.  Johnson,  for  appellant,  maintaining  the  principle  announced  in  the 
opinion.    Asst.  Atty,  Gen,  BurU,  for  the  State. 

Hurt,  J.  This  is  a  conviction  for  murder  of  the  first  degree,  with  a  life 
sentence  in  the  penitentiary,  for  the  homicide  of  Ben  Warren.  Quite  a  num- 
ber of  errors  are  assigned,  but  we  desin.  to  discuss  but  one,  holding  those  not 
referred  to  to  be  not  well  taken. 

From  a  bill  of  exceptions  it  appears  that,  on  the  morning  after  the  homi- 
cide, this  defendant,  Wood,  and  several  other  witnesses,  were  sworn,  and 
placed  under  the  rule  in  charge  of  the  sheriff,  and  that  they  were  so  held  dur- 
ing the  entire  day  and  a  portion  of  the  night.  About  12  o'clock  of  that  day 
the  sheriff  was  informed,  either  by  Germany,  the  county  judge,  or  Scarborough,, 
the  county  attorney,  that  suspicion  was  pointing  very  strongly  to  Mr.  Boyett 
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and  defendant.  Wood,  as  the  guilty  parties.  About  sundown  of  that  day,  the 
sheriff  was  further  informed,  either  by  the  county  judge  or  county  attorney, 
or  Steele,  the  Justice  who  was  holding  the  inquest,  that  the  developments  be- 
fore the  inquest  were  such  as  would  saddle  the  guilt  upon  Boyett  and  Wood, 
this  deftndant,  and  that,  after  they  were  examined  as  witnesses,  he  had  better 
separate  them  from  the  other  witnesses,  and  not  permit  them  to  talk  to  any- 
body; that,  some  time  after  dark  of  that  day,  the  sheriff  inquired  of  Mr. 
Eidson  if  he  could  take  charge  of  Boyett,  Wood,  and  one  Hylton,  and  hold  ' 
them  for  him,  and  keep  them  from  talking  to  any  one,  and,  at  the  same  time, 
asked  Eidson  if  he  had  his  gun.  Eidson  replied  that  he  would,  on  his  return 
from  his  supper.  Boyett,  Wood,  and  Hylton  were  taken  from  *the  room  in 
which  all  the  witnesses  were  kept,  before  the  coroner's  jury,  oue  at  a  time, 
and,  after  testifying,  each  was  taken  and  placed  in  Eidson*s  charge.  The 
recollection  of  the  sherifiF,  who  was  a  witness,  was  that  they  were  not  placed 
in  charge  of  Eidson  until  after  testifying  before  the  jury  of  inquest.  Wood 
was  not  informed  by  the  sheriff  of  the  suspicion  against  him  before  he  testi- 
fied at  the  inquest.  The  above  is  substantially  the  testimony  of  the  sheriff 
bearing  on  the  question  presented  in  the  bill  of  exceptions. 

Mr.  Scarborough,  county  attorney,  states  that  he  had  a  number  of  witnesses, 
including  defendant  and  Boyett,  placed  under  the  rule  early  in  the  morning, 
and  before  the  jury  began  their  investigations,  for  the  double  purpose  oi  hold- 
ing them  as  witnesses,  preventing  them  from  conversing  with  their  friends, 
and  preventing  the  escape  of  the  parties  if  the  facts  developed  should  author- 
ize their  arrest;  these  purposes  were  not  made  known  to  any  of  the  parties 
confined;  that  he  told  the  sheriff,  before  Boyett,  Wood,  or  Hylton  testified, 
that  after  they  testified  to  take  them  to  another  room,  and  keep  them  sepa- 
rated from  the  other  witnesses;  that  the  defendant  was  not  released  from  the 
time  he  was  placed  under  the  rule  until  his  arrest. 

Eidson  states  that  about  sundown  the  sheriff  requested  him  to  take  charge 
of  Wood,  Boyett,  and  Hylton;  that  he  agreed  to  do  so  on  his  return  from  sup- 
per; that,  on  his  way  home,  Germany,  county  judge,  told  him  that  Boyett  and 
Wood  were  the  guilty  parties,  and  would,  as  such,  be  sent  to  jail;  that,  when 
he  returned,  the  sheriff  brought  Boyett,  Wood,  and  Hylton,  and  placed  them 
in  his  charge  in  the  court-house,  in  witness'  ofiice,  and  placed  him  between  the 
door  and  said  parties,  and  instructed  him  to  hold  them.  Some  time  alter  this 
the  sheriff  came,  and  got  said  parties,  one  at  a  time,  and  carried  them  away; 
that  he  did  not  know  where  they  were  taken,  but  thought  they  were  taken  be- 
fore the  jury  of  inquest,  which  was  in  session  in  a  room  in  the  court-house  not 
far  from  liis  office;  that  the  parties  were  placed  in  his  charge  about  8  o'clock 
at  night,  and  within  about  15  or  20  minutes  afterwards  Wood  appeared  to  be 
very  anxious,  and  asked  him  if  he  knew  how  matters  stood.  Eidson  told 
Wood  that  he  w^ould  have  to  go  to  jail  that  night;  that  this  was  a  voluntary 
statement,  not  having  been  made  to  Wood  by  instructions  from  the  sheriff 
or  any  one  else.  Eidson  is  an  attorney,  and  upon  the  trial  of  this  cause  ap- 
peared for  appellant.  All  of  this  was  said  and  done  between  8  and  9  o'clock 
that  night.  Eidson  was  positive  it  was  not  later  than  9  o'clock.  This  oc- 
curred before  the  sheriff  took  either  of  the  parties  out  of  his  office,  as  herein- 
before stated. 

Mr.  Scarborough  further  testified  that  Wood  gave  his  evidence  before  the 
jury  of  inquest  between  10  and  11  o'clock  that  night.  His  best  judgment  was 
that  it  was  about  11  o'clock,  and  that  Wood  was  not  notified  that  he  would 
be  charged  with  the  murder,  nor  that  his  evidence  would  be  used  against  him. 

Appellant,  Wood,  testified  before  the  jury  of  inquest,  and  his  evidence  was 
reduced  to  writing  and  properly  authenticated.  Upon  the  trial,  the  state, 
over  the  objections  of  appellant,  introduced  in  evidence  his  testimony  taken 
before  the  inquest.  Appellant  objected  upon  the  grounds  that  he  was  under 
arrest  at  the  time  the  evidence  was  given,  and  was  not  cautioned  as  the  law 
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requires,  and  because  the  testimony  was  not  voluntary.  These  objections 
were  overruled,  the  evidence  admitted,  and  appellant  excepted,  and  reserved 
the  point  by  proper  bill  of  exceptions. 

This  question  will  be  treated  independently  of  our  statute  upon  the  subject. 
A  most  admirable  opinion  upon  this  subject  will  be  found  in  the  case  of  Peo- 
ple V.  McMahon,  15  N.  Y.  384.  In  that  case  the  authorities  are  collated,  and 
from  them  the  following  rule  is  deduced:  "When  a  party  is  examined  as  a 
witness  before  a  magistrate  or  coroner's  inquest,  and  is  afterwards  prosecuted 
for  the  same  offense  under  investigation,  his  testimony,  so  taken,  will  not  be 
received  against  him  if,  at  the  time  of  his  examination,  he  was  charged  or 
suspected  of  the  crime,  and  that  he  was  informed  of  the  charge  or  suspicion 
against  him.''  This  we  believe  to  be  the  correct  rule;  that  which  is  sup- 
ported by  the  weight  of  authority.  It  will  be  seen  that  the  fact  of  arrest  or 
no  arrest  does  not  figure  in  this  proposition.  Whether  the  party  be  under 
arrest,  either  by  warrant  or  without  wan-ant,  or  is  not  under  arrest,  if  he  is 
charged  or  suspected  of  the  crime,  and  knows  himself  to  be  charged  or  sus- 
pected, his  testimony  taken  before  the  magistrate  or  coroner's  inquest  is  not 
admissible  against  him. 

Now,  let  us  apply  this  rule  to  the  case  in  hand.  Appellant  was  informed 
by  Eidson,  who  had  him  in  charge,  that  he  would  be  sent  to  jail  that  night. 
He  had  been,  with  a  number  of  other  witnesses,  under  the  rule  in  another 
room;  was  taken  by  the  sheriff  from  among  them,  and  placed  in  charge  of 
Eidson.  He  saw  the  sheriff  when  he  placed  Eidson  between  him  and  the 
door,  and  heard  the  sheriff  tell  Eidson  to  "hold  them."  From  these  facts  it 
is  evident  to  us  that  appellant  was  thoroughly  informed  that  he  was  suspected 
of  the  murder  of  Ben  Warren.  This  being  the  case,  his  testimony  taken  be- 
fore the  coroner's  inquest  was  not  admissible  as  evidence  against  him;  was 
not  "voluntary"  under  the  construction  given  that  word  in  the  McMahon 
Case  and  authorities  therein  cited. 

We  have  been  considTering  the  competency  of  this  evidence  under  common- 
law  rules,  without  regard  to  our  statute.  How  stands  the  question  when 
viewed  in  the  light  of  our  statute?  If  in  arrest  or  custody,  not  being  cau- 
tioned  as  the  statute  requires,  his  testimony  is  evidently  not  competent.  Was 
appellant  in  arrest  when  he  gave  his  evidence  before  the  inquest  ?  For  the 
party  to  be  in  arrest  it  is  not  necessary  that  the  officer  should  say  to  him,  "I 
arrest  you,"  or,  "You  are  my  prisoner,"  or  to  use  any  certain  words  in  mak- 
ing the  arrest.  The  arrest  may  very  clearly  be  proved  by  the  surrounding 
facts.  Nolen  v.  State,  9  Tex.  App.  419.  Looking,  then,  to  the  facts  which 
surround  this  matter,  there  can  be  no  question  but  that  appellant  was  in  ar- 
rest, and,  not  being  cautioned  as  the  Code  requires,  his  testimony,  taken  be- 
fore the  inquest,  was  not  competent  evidence  against  him.  We  must  not  be 
understood  as  indicating  that,  because  appellant  was  sworn  and  placed  under 
the  rule,  and  testified  as  a  witness,  therefore  he  was  under  arrest  or  in  cus- 
tody within  the  meaning  of  articles  749  and  750,  Code  Crim.  Proc. 

For  the  error  in  admitting  the  testimony  of  appellant  taken  before  the  jury 
of  inquest,  the  judgment  is  reversed,  and  the  cause  remanded. 


Hall  «.  State.* 

{Court  of  Appeals  of  Texas,    January  8,  1887.) 

Labosvt— Vabianck. 

An  indictment  for  the  larceny  of  a  horse  alleged  both  the  ownership  and  possession 
of  the  animal  to  have  been  in  the  same  person  at  the  time  it  was  stolen.    The  eyi- 
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dence  sustained  the  ownership  as  alleged,  but  proved  that  the  animal  was  stolen 
from  the  possession  of  a  different  person,  who  was  holding  the  same  for  the  owner. 
Hefd  a  fatal  variance  between  the  allegation  and  the  proof  of  the  possession. 

Appeal  from  district  court,  Bee  county. 

The  opinion  discloses  the  case.    Five  years  in  the  penitentiary  was  the  pen* 
alty  assessed. 
No  appearance  for  the  appellant.    Asst.  Atty.  Gen.  Burts,  for  the  State. 

"WiLLSON,  J.  The  indictment  alleges  that  J.  Q.  Dohl  was  the  owner  of  the 
stolen  horse,  and  that  said  horse  was  taken  from  the  possession  of  said  J.  G. 
Dohl.  The  evidence  shows  that  J.  G.  Dohl  was  the  owner  of  said  horse,  but 
was  not  in  possession  thereof  at  the  time  the  same  was  stolen.  Said  horse, 
at  the  time  of  the  theft  thereof,  was  in  the  possession  of  H.  Dohl,  who  was 
holding  the  same  for  the  said  J.  G.  Dohl,  the  owner.  There  is  therefore  a 
fatal  variance  between  the  allegation  and  the  proof  with  respect  to  the  pos- 
session of  the  animal  at  the  time  of  the  theft.  In  view  of  the  facts  of  the 
case,  the  indictment  should  have  alleged  both  the  ownership  and  possession 
of  the  horse  in  H.  Dohl,  or  it  should  have  alleged  the  ownershifj  in  J.  G.  Dohl, 
the  genera]  owner,  and  that  it  was  taken  from  the  possession  of  H.  Dohl, 
who  was  holding  possession  thereof  for  said  J.  G.  Dohl.  Bailey  v.  State,  18 
Tex.  App.  426;  Fruzier  v.  8taU,  Id.  434;  Briggs  v.  State,  20  Tex.  App.  106; 
Littleton  v.  State,  Id.  168;  Bailey  v.  StaU,  Id.  68. 

Because  the  allegation  as  to  the  possession  of  the  animal  at  the  time  it  was 
stolen  is  not  supported,  but  is  contradicted,  by  the  evidence,  the  judgment  is 
reversed,  and  the  cause  is  remanded. 


Sara  «.  State.^ 

{CovH  of  Appeals  of  Texas,    January  8,  1887.) 

1.  Crimiwal  Practice— Statement  of  Facts. 

The  failure  of  the  trial  judge  to  sign  the  statement  of  facts  agreed  upon  by  both 
parties  to  the  case,  or  to  sign  and  file  with  the  clerk  a  statement  of  the  facts  com- 
piled by  himself,  deprives  the  appellant  of  a  statement  of  facts  without  fault  on  his 
part,  and  is  reversible  error. 

2.  Disorderly  House—Evidencb.   . 

The  character  of  a  house  as  a  disorderly  house  may  be  established  by  common 
reputation,  but  the  proof  must  directly  implicate  the  person  charged  with  Iceeping 
it,  in  order  to  convict.  See  the  opinion  for  the  substance  of  evidence  held  insuffi- 
cient to  support  a  conviction  for  keeping  a  disorderly  house. 

Appeal  from  county  court,  Victoria  county. 

This  conviction  was  for  keeping  a  disorderly  house,  and  the  penalty  assessed 
was  a  fine  of  $100. 
J.  L,  Hill,  for  appellant*    Asst,  Atty.  Gen.  Burts,  for  the  State. 

Hurt,  J.  Among  other  grounds  it  is  assigned  as  error  that  the  trial  judge 
neither  signed  the  statement  of  facts  agreed  to  by  counsel  for  both  parties, 
nor  made  up  such  statement,  and  filed  it  in  the  record,  as  required  by  article 
1378  of  the  Revised  Statutes.  Under  previous  holdings  of  this  court,  {Johnson 
V.  State,  16  Tex.  App.  372,  and  cases  cited,)  the  judgment  must  be  reversed, 
the  omission  of  the  judge  being  without  fault  on  the  part  of  the  appellant. 

Taking  the  agreed  statement  of  facts  made  up  by  counsel  as  a  fair  summary 
of  the  evidence  adduced  on  the  trial,  this  court  feels  constrained  to  say  that 
the  allegations  of  the  indictment  are  not  met  by  the  proof.  The  appellant  is 
charged  with  keeping  a  disorderly  house,  and  the  reputation  of  the  place  is 
relied  on  to  sustain  the  charge.    Common  reputation  is  a  legitimate  source 

1  Reported  by  Messrs.  Jackson  &,  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peals. 
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from  which  to  draw  proof  to  fix  the  character  of  the  house,  but  the  evidence 
must  directly  connect  the  person  charged  with  tlie  offense  committed.  The 
testimony  in  this  case  goes  to  show  that  tlie  reputation  of  the  house  was 
established  by  another  proprietor  and  at  an  anterior  time. 

Because  of  the  errors  indicated,  the  judgment  is  reversed,  and  the  cause  is 
remanded. 


LoRAiNE  f).  State.* 
{Court  of  Appeals  of  Texas.    January  8, 1887.) 

1.  Disorderly  House— Indictment. 

Indictment  which  alleged  that  the  accused,  "on  the  tenth  day  of  March,  1886,  in 
Victoria  county,  Texas,  did  keep  a  disorderly  house,  said  house  being  then  and  there 
kept  for  the  purpose  of  public  prostitution,''  sufficiently  charged  the  keeping  of  a 
disorderly  house. 

2.  Same— Eyidbhce. 

See  the  statement  of  the  case  for  evidence  held  insufficient  to  support  a  conviction 
for  keeping  a  disorderly  house. 

Appeal  from  county  court,  Victoria  county. 

The  conviction  was  for  keeping  a  disorderly  house,  and  the  penalty  assessed 
was  a  fine  of  $100. 

While  the  testimony  both  for  the  state  and  the  defendant  shows  that  the  house 
at  which  the  defendant  lived  was  commonly  reputed  to  be  a  disorderly  house, 
there  was  no  witness  introduced  upon  the  stand  who  testified  that  the  defend- 
ant was  known  or  regarded  as  the  keeper  of  the  house.  One  witness  testified 
that,  at  times,  it  appeared  to  him  that  the  house  was  under  the  management 
of  the  defendant,  while  at  othei;?  it  was  under  the  management  of  another 
party. 

8tayton  A  Kleberg  and  /.  X.  HiU^  for  appellant.  Aaat  Atty.  Gen,  Burts,  for 
the  State. 

White,  F.  J.  We  are  of  opinion  that  the  indictment  in  this  case  sufficiently 
charges  the  appellant  with  keeping  a  disorderly  house.  Pen.  Code,  art.  839; 
Willson,  Grim.  Forms,  No.  218.  But  we  are  most  clearly  of  the  opinion  that, 
as  presented  in  the  record,  the  evidence  wholly  fails  to  sustain  the  charge  in 
the  indictment,  or  the  judgment  of  conviction  which  has  been  rendered  in  the 
court  below.  McElhaney  v.  State^  12  Tex.  App.  231 ;  Sara  v.  State,  ante,  339, 
(present  term.) 

The  Judgment  is  reversed,  and  the  cause  remanded. 


Ex  parte  O'Gonneb  and  others.^ 

{Court  of  Appeals  of  Texas,    January  12,  1887.) 

BAiL—MnsDEB— Habeas  Corpus. 

See  the  statement  of  the  case  for  evidence  in  a  habeas  corpus  proceeding  for  bail, 
under  an  indictment  for  murder,  held  insufficient  to  authorize  the  refusal  of  bail. 

Habeas  corpus.    On  appeal  from  district  court,  Bexar  county. 

The  appellants  in  this  case,  J.  T.  O'Connor,  Abbie  M.  0*Gonner,  and  Mat* 
tie  Collins,  were  held  under  a  capias  issued  from  the  justice's  court  on  a 
charge  against  them  of  the  murder  of  the  infant  of  the  said  Mattie  Collins. 
They  sought  relief  under  the  writ  of  habeas  corpus,  and,  bail  being  refused 
by  the  district  judge,  this  appeal  has  been  prosecuted  to  this  court,  and  bail 
is  awarded  to  each  of  the  relators  in  the  sum  of  $250. 

^Reported  by  Messrs.  Jackson  <fe  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peals. 
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It  was  proved,  on  behalf  of  the  state,  that  the  relator  Mattie  Collins  came 
to  the  house  of  J.  T.  O'Conner  and  his  wife,  Abbie  M.  O'Conner,  some  time 
prior  to  October,  1886.  Her  name  was  given  out  as  Mra.  Smith.  She  was 
pregnant  when  she  came  to  0*Conner*s  house,  and,  late  in  October,  gave  birth 
to  a  full-period,  weU-developed,  and  matured  female  child.  Mattie  Collins 
was  in  appearance  a  strong,  healthy  woman,  with  large,  well-developed 
breasts,  and  apparently  well  able  to  give  her  infant  its  natural  nourishment. 
The  infant,  however,  was  put  "to  the  bottle"  at  once,  and  for  some  time  was 
nounished  on  goat's  milk.  It  declined  rapidly  in  flesh,  and  presented  the  ap- 
pearance either  of  starving,  or  being  nourished  on  impure  food.  Some  time 
in  November,  J.  T.  and  Abbie  O'Conner  applied  to  the  orphans'  home  in  San 
Antonio  for  the  child's  admission  as  a  destitute  orphan.  When  admitted,  the 
child  showed  every  indication  of  disease  or  starvation,  the  symptoms  of  star- 
vation predominating.  Within  a  week  the  home  authorities  asceitained  that 
the  child's  mother  was  neither  dead  nor  in  destitute  circumstances,  and  com- 
pelled the  O'Conners  to  take  the  child  from  the  home.  Two  or  three  nights 
subsequently  the  O'Conners  took  the  chUd,  in  a  deplorable  state  of  physical 
emaciation,  to  a  negress  living  in  an  exposed  tenement  on  the  outskirts  of 
town,  and  placed  it  in  the  hands  of  the  negress  to  be  taken  care  of.  Money 
to  provide  co^'s  milk,  and  a  suflaciency  of  apparel,  was  left  with  the  negress. 
On  the  second  day  thereafter  the  child  died.  Its  death  was  reported  to  the 
authorities,  and  an  inquest  was  held.  Physicians  on  the  inquest  testified 
that,  judging  from  the  appearance  of  the  body,  the  infant  died  from  starva- 
tion, though  it  was  possible  that  its  death  may  have  resulted  from  disordered 
bowels,  superinduced  by  unwholesome  nourishment.  While  the  witnesses  for 
the  state  expressed  belief  that  starvation  was  the  immediate  cause  of  death,  no 
one  of  them  would  swear  positively  to  that  fact.  It  was  proved  that,  before 
the  birth  of  the  child,  the  relator  O'Conner.  explaining  the  presence  of  a  preg- 
nant woman  in  his  house,  said  that  she  was  a  woman  who,  having  been  un- 
fortunately intimate  with  her  brother-in-law,  had  come  to  his  house  to  escape 
her  trouble.  It  was  also  proved  that  shortly  after  the  birth  of  the  child,  and 
while  it  was  being  nursed  on  goat's  milk  from  a  bottle,  Mattie  Collins  said, 
smiling  as  if  in  jest,  that  the  reason  she  did  not  nurse  the  child  was  that  it 
was  not  her  offspring.  None  of  the  witnesses  knew  why  Mattie  did  not 
nourish  the  child  from  her  breast.  The  testimony  for  the  defense  covered 
the  first  few  days  succeeding  the  birth  of  the  child.  The  witnesses  testified 
that  Mr.  and  Mrs.  O'Conner  and  Mattie  Collins,  cUias  Mrs.  Smith,  treated 
the  infant  with  evident  care  and  affection,  and  that,  for  some  reason  un- 
known to  them,  the  said  infant  was  fed  on  goat's  milk. 

J.  A,  &  N.  0.  GreeUy  T.  J.  Ponton,  and  A.  S.  Clievalier,  for  relators. 

The  proof  must  show  that  the  applicants  deliberately  and  willfully  starved 
the  child  to  death.  Otherwise  there  can  be  no  murder  in  this  case.  4  Amer. 
Orim.  Def.  105;  Desty,  Amer.  Crim.  Law,  8S  57a,  124e;  1  Bish.  Crim.  Law, 
§883;  Rose.  Crim.  Ev.  (3d  Amer.  Ed.)  721;  Tayl.  Med.  Jur.  (8th  Amer. 
Ed.)  646.  If  it  was  lawful  for  Mattie  Collins  to  raise  the  child  upon  goat's 
and  cow's  milk,  at  the  orphans'  home,  and  under  the  care  of  an  experienced 
nurse,  so  that  she  might  conceal  her  disgrace  and  loss  of  chastity,  then  the 
case  at  most  is  negligent  homicide,  and  is  bailable.    Pen.  Code,  arts.  579,  580 

White,  P.  J.  In  this  case  the  judgment  of  the  court  below  refusing  bail  to 
applicants  on  the  habeas  corpus  hearing  is  reversed,  because,  as  shown  by  the 
testimony  here  exhibited,  it  is  not,  in  our  opinion,  "evident"  that  they  are 
guilty  of  murder  in  the  first  degree,  if,  indeed,  the  said  evidence  establishes, 
with  any  degree  of  certainty,  a  crime  of  any  kind  committed  by  them.  There 
is  an  agreement  in  the  record  as  to  their  ability  to  give  bail  in  tlie  sum  of 
$1,000  each.  We  will  fix  the  amount  of  the  bond  for  each  at  the  sum  of  $250 ; 
and  upon  the  execution  of  a  bond  by  each  of  said  applicants  in  said  sum,  with 

Digitized  by  VjUOVLC 


342  SOUTHWESTERN  REPORTER.  [TcX. 

approved  security  conditioned  as  the  law  requires,  the  sheriff  of  Bexar  county 
will  release  them  from  confinement  in  jail. 

The  judgment  is  reversed,  and  bail  is  granted  appellants  in  the  sum  of  $250 
each.    Ordered  accordingly. 

King  V*  State.! 

{Court  of  Appeals  of  Texas.    January  12,  1887.) 

RAPB—FBAtn>— Married  Woman— Charge  of  the  Coubt. 

Article  531  of  the  Penal  Code,  declaring  carnal  intercourse  with  a  woman  obtained 
by  means  of  fraud  to  be  rape,  was  enacted  for  the  protection  of  married  women, 
provides  that  the  fraud  must  consist  in  the  use  of  some  stratagem  by  which  the 
woman  is  induced  to  believe  that  the  offender  is  her  husband.  Charge  of  the  court, 
therefore,  which  announces,  in  effect,  that  an  attem{jt  to  have  carnal  intercourse 
with  a  woman  when  she  is  asleep,  constitutes  fraud  within  the  meaning  of  the  stat- 
ute was  erroneous.  Note  that  tne  evidence  fails  to  show  that  the  alleged  injured 
party  was  a  married  woman. 

Appeal  from  district  court,  Red  River  county. 

The  conviction  was  for  the  burglary  of  the  hoase  of  Alice  Johnson »  with 
intent  to  rape  the  said  Alice  Johnson,  and  the  penalty  imposed  was  a  term  of 
two  years  in  the  penitentiary. 

The  state's  testimony  shows  that  on  the  night  of  October  18,  1886,  the  de- 
fendant opened  the  window  of  the  room  in  a  certain  house  occupied  by  the 
prosecutrix,  entered  the  room,  got  into  the  bed  of  and  with  the  prosecutrix, 
and  endeavored  to  obtain  carnal  knowledge  of  her  person.  The  prosecutrix 
did  not  awaken  until  the  defendant  made  the  actual  assault  upon  her  person. 
She  then  escaped  from  the  defendant,  and  he  left  the  premises.  Tiiere  is  not 
a  particle  of  evidence  to  show  whether  the  prosecutrix  was  a  married  or  un- 
married woman.  The  defense  relied  upon  was  the  testimony  of  several  wit- 
nesses to  the  effect  that  the  defendant  was  of  unsound  mind,  and  unable  to 
distinguish  right  from  wrong. 

A.  J.  Taylor,  for  appellant,  assigning  the  error  discussed  in  the  opinion. 
Asst  Atty.  Gen»  BurU,  for  the  State. 

WiLLSON,  J.  In  explaining  to  the  jury  the  law  of  rape  accomplished  or  at- 
tempted by  fraud ,  the  court  in  its  charge  uses  the  following  Ian  guage :  "  Fraud 
must  consist  in  the  use  of  some  stratagem,  as  an  attempt  to  have  carnal  con- 
nection with  a  woman  when  she  is  asleep."  In  this  case,  if  the  defendant 
committed  burglary  with  intent  to  commit  the  offense  of  rape,  it  is  quite  clear 
that  he  did  not  intend  to  accomplish  the  rape  by  either  force  or  threats,  for 
neither  of  these  means  were  used  or  attempted  to  be  used  by  him.  The  ev- 
idence is  that  he  assaulted  the  woman  when  she  was  asleep,  and,  while  she 
was  in  that  condition,  attempted  to  have  carnal  connection  with  her,  but 
when  she  awoke  he  desisted  from  any  fuither  effoiis  to  gratify  his  lust  upon 
her.  It  was  the  opinion  of  the  learned  trial  judge,  as  expressed  in  his  charge 
to  the  jury,  that  an  attempt  to  have  carnal  knowledge  of  a  woman  when  she 
is  asleep  per  se  constitutes /rawd  within  the  meaning  of  the  statute  upon  this 
subject.  In  this  opinion  we  think  the  trial  judge  erred.  The  statute  de- 
clares that  ''the  fraud  must  consist  in  the  use  of  some  stratagem  by  which  the 
woman  is  induced  to  believe  that  the  offender  is  Tier  husband, "  etc.  Pen. 
Code,  art.  631.  It  nowhere  declares  that  it  is  "fraud"  to  have,  or  to  at- 
tempt to  have,  carnal  knowledge  of  a  woman  when  she  is  asleep;  and,  as  the 
word  "fraud"  used  in  this  statute  is  specifically  defined  therein,  we  must  be 
limited  in  ascertaining  the  meaning  of  the  word,  to  its  statutory  definition . 
If  a  man  should  have,  or  attempt  to  have,  carnal  knowledge  of  a  married 

1  Reported  by  Messrs.  Jackson  A  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peals. 
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woman  while  she  was  asleep,  under  such  circumstances  as  induced  her  to  be- 
lieve that  he  was  her  husband,  it  would  be  such  fraud  as  the  statute  contem- 
plates. Thus»  if  he  should  represent  himself  as  her  husband,  and  induce  her 
to  believe  that  he  was  her  husband,  and  then  while  she  was  asleep,  or  even 
while  she  was  awake,  have,  or  attempt  to  have,  carnal  knowledge  of  her,  it 
would  be  fraud  within  the  meaning  of  the  statute.  But  the  single  fact  that 
the  woman  was  asleep  when  the  act  of  carnal  knowledge  was  committed  or 
attempted,  does  not  constitute  fraud.  The  woman  must  be  married,  and  the 
stratagem  used  to  have  carnal  knowledge  of  her  must  be  such  as  induces  her 
to  believe  that  the  offender  is  her  husband.  This  portion  of  the  statute  con- 
cerning stratagem  protects  married  women  only.  Jn  the  case  we  are  consid- 
ering there  is  no  evidence  that  the  woman  assaulted  was  a  married  woman. 
We  are  of  the  opinion  that  the  charge  of  the  court  defining  fraud  is  mani- 
festly and  materially  erroneous,  and  that  this  error  produced  the  conviction 
of  the  defendant;  wherefore  the  judgment  is  reversed,  and  the  cause  is  re- 
manded. 


Lacey  tj.  State.* 

(Cbufi  of  Appealu  of  Texas.    January  12,  1887.) 

liABOEKT — EVIDENOE — CHARGE  OF  THE  CoURT. 

See  the  opinion  in  extetiso  for  evidence  held  insufflcient  to  support  a  conviction 
for  felonious  larceny;  and  for  circumstaTices  under  which,  the  evidence  showing  a 
series  of  depredations,  but  not  the  value  of  the  property  taken  at  any  one  time,  it 
was  the  duty  of  the  trial  court  to  charge  the  jury  that,  to  sustain  a  conviction  for 
felonious  larceny,  it  devolved  upon  the  state  to  select  a  certain  transaction,  and 
prove  the  value  of  the  property  involved  to  have  been  $20  or  more. 

Appeal  from  district  court,  Bexar  county. 

The  opinion  discloses  the  case.     The  penalty  assessed  by  the  verdict  was  a 
term  of  three  yeara  in  the  penitentiary. 
No  appearance  for  the  appellant.    Aaat.  Atty.  Gen,  Burts,  for  the  State. 

Hurt,  J.  This  is  an  appeal  from  a  Judgment  of  conviction  for  theft  of 
property  of  the  value  of  820  or  more.  It  was  in  evidence  that  certain  lumber 
was  taken  from  the  possession  of  H.  Gray;  that  the  property  was  found  on 
the  premises  of  the  appellant,  where  it  had  been  converted  to  different  pur- 
purposes  of  repair;  and  that  it  aggregated  the  value  of  $23.50.  The  evidence 
goes  to  show  that  the  owner  of  the  property  was  a  contractor  and  builder; 
that  in  the  month  of  September,  1886,  he  was  building  a  house,  in  the  regu- 
lar prosecution  of  his  business,  in  the  city  of  San  Antonio;  and  that  for  that 
purpose  he  had  placed  lumber  and  materials  on  the  lot,  of  which  said  lumber 
the  stolen  property  was  a  portion.  The  appellant  lived  near  by,  and  across  a 
ditch  f  om  the  building  lot.  About  the  twenty-eighth  day  of  September,  ap- 
pellant was  arrested  for  the  theft,  in  consequence  of  discoveries  made  by  one 
2Speer,  whom  the  owner  of  the  property  had  placed  as  a  watch  to  detect  and 
apprehend  the  perpetrators  of  what  appears  to  have  been  a  series  of  constantly 
recurring  thefts  during  said  month.  The  record  is  silent  as  to  the  amount 
and  value  of  lumber  taken  on  any  one  particular  occasion  or  night.  True, 
the  witness  Speer,  who  had  been  set  to  watch,  testifies  to  one  night  upon  which 
he  saw  appellant  and  a  negro  woman  make  ''several  trips"  to  and  from  the  lot, 
each  time  bearing  away  lumber,  but  his  testimony  does  not  fix  the  amount 
taken  on  that  night.  Lumber  had  been  previously  taken,  but  the  amount  of 
it  is  also  unknown.  Ilence  we  have  no  fixed  amount  of  lumber  taken  on  the 
night  testified  to  by  the  witness,  nor  have  we  an  aggregation  of  the  previous 

^Reported  by  Messrs.  Jackson  A  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peids. 
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taking,  so  that  a  due  subtraction  may  be  made,  and  a  certain  amount  and 
value  taken  on  that  or  any  other  night  fixed. 

Upon  this  state  of  facts  it  was  the  duty  of  the  trial  judge  to  have  instructed 
the  jury  that,  to  sustain  a  conviction  for  the  theft  of  property  of  the  value  of 
620  or  over,  the  prosecution  must  select  a  certain  transaction,  and  prove  the 
value  of  the  lumber  taken  on  that  occasion  to  have  been  920  or  over.  Now, 
it  is  not  necessary  to  enter  into  a  discussion  of  the  exceedingly  nice  question 
which  sometimes  arises  in  cases  like  this,  for  it  is  not  even  shown  that  prop- 
erty of  the  value  of  $20  was  taken  on  any  particular  night.  Hence,  if  we  con- 
cede that  the  transactions  of  a  night  constituted  but  one  theft,  yet  to  support 
the  conviction  there  should  be  proof  that  the  value  of  the  lumber  taken  on  that 
night  was  S20  or  more.  It  appearing  from  the  record  that  all  of  the  lumber 
was  stolen  in  the  night-time,  it  will  not  be  denied  that  each  night's  theft  con- 
stituted a  distinct  and  complete  offense.  For  example,  lumber  of  the  value 
of  810  is  taken  on  one  night;  on  the  next  night  lumber  to  the  value  of  $13.50 
is  taken.  Under  our  statute  (Pen.  Code,  art.  726)  these  would  be  separate 
and  distinct  offenses,  CHch  complete  in  itself.  The  state,  most  assuredly, 
would  not  be  peimitted  to  construct  a  felony  out  of  two  misdemeanors. 

Let  us  view  the  subject  from  another  stand-point,  for  we  are  dealing  with 
a  two-edged  sword.  Suppose  A.  steals  from  the  same  owner,  and  from  the 
same  place,  $30  worth  of  property  on  one  night,  and  on  a  succeeding  night 
still  another.  A  conviction  is  had  for  the  second  theft,  or  the  first,  as  the  case 
may  be.  Upon  a  trial  for  the  remaining  transaction,  a  plea  in  bar  setting  up 
the  first  conviction  would  not  be  entertained,  for  evidently  the  two  transac- 
tions constitute,  each  within  ILself,  a  distinct  offense,  resting  upon  its  own 
facts. 

We  are  therefore  of  opinion  that  the  verdict  and  judgment  of  conviction  for 
felony  are  not  supported  by  the  facts.  We  are  further  of  opinion  that  the 
omission  in  the  charge  of  the  court,  before  alluded  to,  was  calculated  to  injure 
the  rights  of  the  appellant.  Accordingly  the  judgment  is  reversed,  and  the 
cause  remanded. 


BosALES  V,  State.* 

(Court  of  Ajipeals  of  Texas,    January  12,  1887.) 

False  Pretrnsto— Swindling— Indictment. 

Bee  the  opinion  in  extenso  for  an  indictment  held  in.sufficiei)t  to  charge  the  ac- 
cused of  the  offense  of  swindling  if  it  was  the  purpose  tn  charge  the  swindling  out 
of  the  value  of  an  organ  ;  and  insufilcient  to  charge  that  ofiense  if  it  was  the  pur- 
pose to  charge  the  swindling  out  of  a  chance  in  the  ratile  for  the  organ,  because, 
such  a  right  being  one  not  enforceable  at  law,  it  will  not  support  an  assignment 
for  swindling. 

Appeal  from  district  court,  Duval  county. 

The  opinion  states  the  case.  The  penalty  assessed  was  a  term  of  30  days 
in  the  county  jail,  and  a  fine  of  6100. 

X.  P.  Bryant  and  ShowcUter  6k  Nicholson^  for  appelant.  Asst,  Atty.  Gen. 
BurUt  for  the  State. 

WnrTE,  P.  J.  This  conviction  was  had  upon  an  indictment  charging  "that 
Antonie  Rosales,  on  or  about  the  thirty-first  day  of  October,  1885,  in  Duval 
county,  Texas,  of  and  concerning  a  certain  raffle  for  a  roller  organ,  did  know- 
ingly, falsely,  and  fraudulently  represent  and  state  unto  one  Loretta  A.  de 
Zapata,  who  then  and  there  owned  and  had  paid  for  and  purchased  a  certain 
chance  in  said  raffle  for  said  organ ;  that  the  price  of  the  chances  therein  (to-wit, 
50  cents)  had  been  raised  to  91,  and  that  she,  the  said  Zapata,  would  have  to  pay 
said  raise  of  50  cents,  or  lose  said  chance,  and  that,  by  means  of  said  false  and 
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fraudulent  statement*  did  then  and  there  obtain  and  acquire  from  said  Loretta 
A.  de  Zapata,  a  transfer  of  her  right  in  and  to  her  chance  aforesaid  in  said  raffle, 
and,  by  means  of  said  false  and  fraudulent  statement,  did  then  and  there  in- 
duce said  Loretta  A.  de  Zapata  to  part  with  her  right  and  title  to  the  chance 
and  number  aforesaid;  that  said  chance  and  number  was  then  and  there  of  the 
value  of  the  price  of  said  organ,  to-wit,  the  sum  of  $12  in  lawful  money;  that 
Bald  Loretta  A.  de  Zapata  relied  upon  said  representation  and  statement  of 
said  Bosales  as  true;  that  said  representation  and  statement,  so  made  and 
above  set  forth,  were  false;  that  said  Bosales,  at  the  time  and  place  thereof, 
well  knew  that  the  same  was  false  and  untrue;  that,  in  truth  and  in  fact,  the 
price  aforesaid  of  said  chances  in  said  raffle  for  said  organ  had  not  been  raised 
to  $1 ;  that  in  truth  and  in  fact  the  said  Zapata  did  not  have  to  pay  a  further 
50  cents  in  order  to  avoid  the  loss  of  her  said  chance  and  number;  that  in 
truth  and  in  fact  said  raffle  had  then  and  there  already  taken  place,  and  thac 
said  chance  of  said  Zapata  had  then  and  there  won  said  organ,  as  he,  the  said 
Bosales,  well  knew ;  and  that  said  statements  were  made  with  intent  to  defraud 
and  deprive  said  Zapata  of  the  value  of  the  said  property,  and  appropriate 
the  same  to  the  use  of  him,  the  said  Bosales, — against  the  peace  and  dignity 
of  the  state." 

A  motion  to  quash,  upon  the  ground  that  the  indictment  charged  no  of- 
fense against  the  laws  of  the  state,  was  overruled.  On  this  appeal  the  only 
question  is  the  sufficiency  of  the  indictment.  In  the  first  place,  the  indict- 
ment charges  that  defendant,  by  means  of  the  false  pretenses,  did  acquire  and 
obtain  from  the  owner  a  transfer  of  her  right  in  and  to  her  chance  in  the  raffle, 
and  that  by  the  same  means  he  induced  her  to  part  with  her  right  and  title 
to  her  chance  and  number  in  the  raffle,  which  was  of  the  value  of  the  price  of 
the  organ,  $12.  Then,  again,  we  find,  in  the  latter  clause  of  the  indictment, 
the  charge  that  said  statements  were  made  with  intent  to  defraud  and  deprive 
the  owner  of  the  value  of  said  property,  (the  organ,)  and  appropriate  the  same 
to  the  use  of  him,  the  said  Bosales.  It  is  extremely  uncertain  whether  the 
pleader  intended  to  charge  that  Zapata  was  swindled  out  of  her  chance  in  the 
raffle,  or  out  of  the  value  of  the  organ.  If  the  charge  is  that  she  was  swindled 
out  of  her  chance  in  the  raffle,  then  we  are  of  opinion  it  is  very  questionable 
if  such  a  charge  would  support  the  prosecution.  Under  the  statute,  swindling 
is  the  acquisition  of  any  personal  or  movable  property,  money,  or  instrument 
of  writing  conveying  or  securing  a  valuable  right,  etc.  Pen.  Cod^  art.  790. 
We  take  it  '*a  valuable  right,"  as  mentioned  in  the  statute,  is  one  wnich  could 
be  enforced  at  law.  A  chance  in  a  raffle  is  not  such  a  right.  A  raffle  deter- 
mined with  dice,  for  a  sum  under  $500,  if  played  in  a  place  other  than  a  pri- 
vate room  or  residence,  is  a  violation  of  law,  and  punisiiable  as  such.  Long 
V.  State,  2  S.  W.  Bep.  541,  (decided  at  last  Tyler  term.)  In  this  case  the  value 
of  the  organ  raffled  for  is  inferentially,  if  not  positively,  alleged  to  be  $12. 
How  the  chances  were  to  be  determined,  that  is,  whether  by  dice  or  otherwise, 
is  not  stated.  The  allegations  are  not  sufficient  to  sustain  a  charge  that  de- 
fendant swindled  Zapata  out  of  the  organ.  If  the  raffle  bad  already  taken 
place,  and  it  had  been  determined  that  her  chance  had  won,  then  the  organ 
was  her  property;  and  if;  by  false  representations,  appellant  swindled  her  out 
of  the  property,  he  would  be  liable,  notwithstanding  she  might  have  acquired 
her  title  in  a  manner  not  sanctioned  by  law.  It  would  be  no  valid  defense  to 
appellant  that  her  title  was  obtained  through  unlawful  means,  if,  indeed,  he 
would  be  allowed  in  any  manner  to  call  in  question  the  acquisition  of  her  title. 
Woodfmrd  v.  8tate,  103  Ind.  127,  2  N.  E.  Bep.  321,  and  authorities  cited;  5 
Araer.  Grim.  Bep.  (Gibbons,)  200;  7  Grim.  Law  Mag.  244. 

We  are  of  opinion  the  indictment  is  too  uncertain  to  support  the  conviction ; 
and,  because  it  does  not  sufficiently  charge  any  offense  against  the  laws  of 
this  state,  the  judgment  will  not  only  be  reversed,  but  the  prosecution  will 
be  dismissed  under  said  indictment. 
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"VVRionT  and  another  v.  State.* 
(Qnart  of  Appeals  of  Texas.    January  12,  1887.) 

BAIIr-SciBB  FaoIAB. 

Recognizance  which  recites  the  principal's  obligation  to  the  state  in  a  fixed  sum, 
but  does  not  bind  him  to  api^ar  before  the  court  at  a  fixed  time,  and  which  binds 
only  the  surety  for  the  appearance,  ia  ;?«•  w  invalid,  and  ia  illegal,  in  tliat  it  is  more 
onerous  on  the  surety  than  the  law  requires.  See  the  opinion  in  illustration,  and 
for  a  definition  of  recognizance. 

Appeal  from  district  court,  De  Witt  county. 

This  appeal  is  prosecuted  from  a  judgment  final  forfeiting  the  recognizance 
of  Joseph  Wright,  bailed  upon  a  charge  of  larceny  of  a  horae.  The  amount 
of  the  recognizance  and  judgment  was  8500. 

Fly^  Davidson  dk  Davidson,  for  appellants.  TTie  Assistant  Attorney  Gen- 
erah  for  the  State. 

White,  P.  J.  This  appeal  is  from  a  judgment  final  upon  a  forfeited  recog- 
nizance. The  recognizance  is  in  these  words,  viz.,  (after  stating  style  of  case, 
etc.:)  "In  this  cause  this  day  came  the  defendant,  Joe  Wright,  in  his  own 
proper  person  into  court,  and  acknowledged  himself  to  owe  and  be  indebted 
to  the  state  of  Texas  in  the  full  and  penal  sum  of  five  hundred  dollars;  and  at 
the  same  time  also  came  into  open  court  J.  L.  Hume,  in  his  own  proper  per- 
son, surety  for  him,  the  said  Joe  Wright,  and  acknowledged  himself  to  owe 
and  be  indebted  to  the  state  of  Texas  in  the  full  and  penal  sum  of  five  hun- 
dred dollars,  to  be  levied  of  his  goods  and  chattels,  lands  and  tenements;  to 
be  void,  however,  upon  condition  that  the  said  Joe  Wright  do  well  and  truly 
make  his  personal  appearance  before  the  district  court  of  De  Witt  county  to 
be  begun  and  holden  at  the  court-house  thereof  in  the  city  of  Cairo,  on  the 
thirteenth  Monday  after  the  first  Monday  in  September,  1884,  and  now  in 
session,  and  there  remain  from  day  to  day,  and  from  term  to  term,  and  not 
depart  therefrom  without  leave  of  the  court,  then  and  there  to  answer  an  in- 
dictment filed  in  said  court  on  the  third  day  of  December,  1884,  charging  him, 
the  said  Wright,  with  the  theft  of  a  horse. " 

In  answer  to  the  scire  facias  served  upon  him  after  the  forfeiture  and  judg- 
ment nisi,  the  surety,  Hume,  filed  several  special  exceptions,  all  the  grounds 
of  which  are  fully  and  sufficiently  disclosed  in  the  fourth  exception,  which  is 
as  folio \fs,  viz.:  "Said  recognizance,  as  set  out  in  said  scire  facials,  while 
binding  Joe  Wright  to  pay  the  state  of  Texas  the  sum  of  five  hundred  dol- 
lars, does  not  bind  him,  the  said  defendant  or  principal,  Wright,  to  appear  in 
this  court,  or  to  do  anything  else,  but  it  does  bind  this  defendant  to  produce 
the  said  AVright  in  court,  or  pay  the  sum  of  $500,  which  this  defendant  says 
is  not  a  snfidcient  recognizance  to  support  the  judgment  nisi  based  thereon, 
and  that  the  sci,fa,,  setting  out  and  pleading  the  said  judgment  nm' and 
recognizance,  is  insufficient  to  maintain  this  action  against  defendant."  It  is, 
moreover,  contended  that  said  recognizance  is  invalid,  because,  in  so  far  as 
the  surety  is  concerned,  it  was  more  onerous  than  the  law  requires,  in  that  it 
bound  the  surety  for  the  appearance  of  his  principal,  while  there  was  no  ob- 
ligation upon  the  principal  himself  that  he  should  appear  in  court. 

"A  recognizance  is  an  undertaking,  entered  into  before  a  court  of  record, 
in  session,  by  the  defendant  to  a  criminal  action  and  his  sureties,  by  which 
they  bind  themselves,  respectively,  in  a  sum  fixed  by  the  court,  that  the  de- 
fendant will  appear  for  trial  before  such  court  upon  the  accusation  preferred 
against  him."  Code  Grim.  Proc.  art.  283.  It  is  manifest  that  the  statute  in- 
tends that  the  d^endant  shall  obligate  himself  that  he  wUl  appear  in  court 
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to  answer  the  accusation  against  him.  The  purpose  of  the  recognizance  is  to 
secure  the  appearance  of  the  defendant  at  the  time  for  trial .  Carroll  v.  StaUr 
6  Tex.  App.  463;  Willson,  Crim.  Forms,  No.  590;  Code  Crlm.  Proc.  art.  287. 
It  is  a  conditional  obligation;  the  condition  being  dependent  upon  his  ap- 
pearance or  non-appearance  at  the  time  and  place  specified.  As  s6t  out  in  the 
recognizance  above,  it  will  be  noticed  that,  in  so  £ar  as  Wright,  the  principal, 
is  concerned,  the  undertaking  is  without  condition  of  any  kind,  and  is  an  un- 
qualified acknowledgment  of  an  indebtedness  to  the  state  of  $500.  His  obli- 
gation, though  entered  into  in  court,  is  not  a  recognizance  at  all  in  statutory 
contemplation  or  in  effect,  any  more  than  if  it  had  been  executed  out  of  court. 
Jon€8  V.  8tat€,  1  Tex.  App.  485.  We  are  of  opinion  that  appellants'  excep- 
tions to  the  suflaciency  and  validity  of  the  undertaking  of  Wright  as  a  stat- 
utory recognizance  were  well  taken,  and  should  have  been  sustained. 

Appellants'  second  position  is  also  well  taken,  because  it  is  clear  that,  if 
the  statute  only  requires  a  surety  to  obligate  himself  in  case  the  principal  is 
obligated,  in  the  same  manner  and  to  the  same  extent,  and  the  principal  is 
not  so  obligated,  the  surety  is  not  bound;  and  where  the  statute  requires  each 
to  be  jointly  and  severally  obligated  for  the  appearance  of  the  principal,  and 
the  principal  is  not  so  obligated,  but  the  surety  is,  the  obligation  of  the  surety 
is  more  onerous  than  the  law  requires,  and  is  therefore  a  nullity.  Barringer 
v.  State,  27  Tex.  553. 

The  judgment  of  the  lower  court  is  reversed,  and,  because  the  recognizance 
is  wholly  insufficient  and  Invalid  in  law,  the  prosecution  is  dismissed. 


ViDAURi  t>.  State.* 
{Oowrt  of  Appeals  of  Texas,    January  15,  1S87.) 
Batl— SciSB  Facias— Judgment  Nisi— Citation. 

Service  of  citation  on  the  defendant  in  the  judgment  nisi  must  identify  him  as  the 
defendant  in  the  bail-bond ;  otherwise  the  service  is  insufficient,  and  will  not  sup- 
I>ort  a  final  judgment  forfeitiuK  the  bail-bond. 

Error  from  district  court,  Webb  county. 

The  opinion  discloses  the  case.  The  amount  of  the  bond  and  judgment  was 
8300. 

McLane  cfe  Atlee^  for  plaintiff  in  error.  A88t,  Atty.  9en.  Burts,  for  the 
State. 

Willson,  J.  Atanacio  Vidauri  became  surety  upon  the  bail-bond  of  one 
Pedro  Valdez.  Valdez  having  failed  to  appear  and  answer  according  to  the 
conditions  of  the  bond,  a  forfeiture  was  taken,  and  a  judgment  nisi  rendered, 
and  entered  against  Valdez  as  principal,  and  Atanacio  Vidauri  as  his  surety. 
Citation  issued  upon  said  judgment  nisi  for  said  Atanacio  Vidauri,  and  was  re- 
turned by  the  sheriff  executed  upon  Rafael  Vidauri.  Upon  this  return  of  serv- 
ice a  judgment  final  was  rendered  and  entered  against  Atanacio  Vidauri,  and 
from  this  judgment  the  surviving  wife  of  said  Atanacio,  he  having  died  sub- 
sequent to  said  final  judgment,  prosecutes  this  writ  of  error,  and  assigns  as  error 
the  rendition  of  said  judgment  against  said  Atanacio  Vidauri,  he  not  having 
been  cited  to  appear  and  answer  in  the  suit. 

Manifestly  this  assignment  of  error  is  well  grounded,  and  must  be  sustained. 
It  is  nowhere  made  to  appear  in  the  record  that  Atanacio  Vidauri  and  Rafael 
Vidauri  are  one  and  the  same  person.  In  the  absence  of  such  a  showing,  we 
must  hold  that  there  was  no  service  of  citation  upon  Atanacio  Vidauri,  and  the 
Judgment  as  to  him  is  void.    The  state  may  yet  proceed  to  enforce  the  judg- 
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ment  nisi  against  the  estate  of  the  deceased  surety,  in  the  manner  provided 
by  statute.     Code  Crini.  Proc.  art.  448. 

The  judgment  is  reversed,  and  the  cause  is  remanded. 


Gleayes  t>.  Davidson. 

{Supreme  Court  of  Tennessee.    1887.) 

Jury — Demand  for — Pleadings — Seduction — Tennessee  Act  op  1875. 

Under  the  Tennessee  act  of  1875,  (M.  &  V.  Code,  3602,)  providing  that  "either 
party  desiring  aiury  must  make  the  demand  in  his  first  pleading  tendering  an  issue 
triable  by  jury,"  etc,  applies  to  pleadings  alike  at  common  law  and  under  the  Code, 
and  requires  a  party,  in  terms,  to  make  the  demand,  if  he  desires  the  issue  tendered 
to  be  tried  by  a  jury. 

Error  to  circuit  court,  Wilson  county. 

Williamson  d*  Beard  and  Stakes  <&  Stakes,  for  Davidson,  defendant  in  error. 

Caldwell,  J.  In  1883,  Mahalo  Davidson  brought  this  action  of  damages 
in  the  circuit  court  of  Wilson  county  against  W.  A.  Gleaves  for  seducing,  de- 
bauching, and  begetting  her  with  child,  "without  her  free  will  and  consent." 
Oleaves  tiled  a  plea  of  not  guilty,  with  the  conclusion,  "and  of  this  he  puts 
himself  upon  the  country."  When  the  case  was  reached  for  trial,  the  defend- 
ant asked  for  a  jury,  which  was  refused  by  the  circuit  judge,  who  proceeded 
to  hear  and  determine  the  case  without  the  intervention  of  a  jury.  Judgment 
WHS  for  tlie  plaintiff  for  $1,500,  and  Gleaves  has  appealed  in  error. 

The  circuit  judge  was  of  opinion  that  the  defendant  had  not  demanded  a 
jury  in  his  plea,  and  for  that  reason  refused  his  request,  on  the  trial,  for  a 
jury.  This  action  is  assigned  as  error.  Counsel  for  appellant  concedes  that, 
since  the  act  of  1875,  "either  party  desiring  a  jury  must  make  the  demand  in 
his  iirst  pleading  tendering  an  issue  triable  by  jury,"  (M.  &  V.  Code,  3602,) 
but  his  contention  is  that  the  plea  of  not  guilty,  filed  for  his  client,  makes 
that  demand;  that  the  conclusion,  "to  the  country,"  meets  the  requirements 
of  the  law.  We  a^ree  with  the  tiial  judge,  and  dissent  from  the  view  of 
counsel.  Though  "the  resort  to  a  jury,  in  ancient  times,  could  in  general  be 
had  only  by  the  mutual  consent  of  each  party, "  and  the  conclusion  "to  the  coun- 
try'* was  then  used  by  the  one  party  to  indicate  that  the  issue  tendered  was  to  be 
tried  by  a  jury,  and  the  similiter  was  used  by  the  other  party  to  express  his 
consent  to  such  trial,  (Steph.  PI.  rule  3,  pp.  236,  237;  Id.  rule  2,  p.  229,)  we 
think  the  ancient  origin  of  such  pleading,  and  the  reasons  therefor,  cannot 
now  be  invoked  as  controlling  in  the  construction  of  a  modem  statute. 

in  this  state,  prior  to  the  act  of  1875,  all  issues  of  fact,  in  the  circuit  court, 
were  triable  by  jury,  without  reference  to  the  mode  of  pleading, — ^whether 
with  formal  commencements  and  conclusions  as  at  common  law,  or  without 
such  formalities  and  according  to  the  Code.  The  two  modes  were  then  used 
indiscriminately,  and  with  the  same  effect,  by  the  profession.  Therefore  tliat 
act  must  be  held  to  apply  alike  to  both  systems  of  pleading,  and  to  require 
^whether  the  one  or  the  other  should  subsequently  be  adopted  in  a  given  case) 
that  the  pleader  sliould  go  further  than  formerly,  and  in  tenns  make  the  de- 
mand, if  he  desired  the  issue  tendered  to  be  tried  by  a  jury. 

The  evidence  sustains  the  finding  of  facts  and  judgment  by  the  court  below, 
and  the  judgment  is  affirmed. 

The  Gold  Brick  Case. 
Davis  alias  Hennessy  v.  State. 
{Sujjreme  Court  of  Tennessee.    March  7, 1887.) 
I.  Cbimikal  Practice— Continuance. 

Where  a  defendant,  In  a  criminal  action,  asks  and  obtains  a  continuance  of  one 
weeJt  to  take  depositions  of  six  witnesses,  and  at  the  expiration  of  that  time  admita 
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that  no  steps  have  been  taken  to  take  the  depositions,  and  applies  for  a  farther  con- 
tinuance to  take  depositions  of  witnesses,  five  of  whom  are  the  same  as  those  in  re- 
spect of  whom  time  had  been  previously  granted,  the  continuance  is  properly  re- 
fused on  the  ground  of  plaintiff's  inaction. 
2.  Samb— -Gbweral  Vkhdict— Diffkrent  C!ountb. 

Where  an  indictment  is  in  two  counts  charging  different  offenses,  punishable 
with  different  penalties,  but  both  of  which  offenses  grow  out  of  the  same  transac- 
tion, the  jury  may  give  a  general  verdict,  the  effect  of  which  is  to  convict  de- 
fendant of  the  higher  offense;  and  therefore  an  instruction  to  the  jury  as  follows  : 
"In  case  yon  find  defendant  guilty  it  is  always  safest  for  a  jurv  to  return  a  general 
verdict,  specifying  the  offense,  ana,  by  fixing  the  punishment,  leaving  the  court  the 
duty  of  affixing  the  count  upon  which  the  conviction  should  be  placed," — though 
objectionable,  is  not  prejudicial  and  ground  for  reversal. 

Appeal  from  criminal  court,  Davidson  county. 
Indictment  for  larceny  and  false  pretenses. 

The  Attorney  General,  for  the  State.  James  Quarles  and  Eli  Morris,  for 
appellant. 

Caldwell,  J.  This  is  known  as  the  Gold  Brick  Case,  There  are  two 
counts  in  the  indictment:  the  first  for  obtaining  money  under  false  pretenses, 
and  the  second  for  larceny  of  the  money.  The  prisoner  was  arraigned  four 
days  after  the  finding  of  the  indictment,  and  on  the  day  of  arraignment  the 
case  was  set  for  trial  nine  days  later.  On  the  first  day  set  for  trial  the  de- 
fendant asked  for  further  time.  One  week  more  was  granted,  and,  upon 
motion  of  defendant,  an  order  was  entered  permitting  him  to  take  the  deposi- 
tion of  certain  persons  in  New  Orleans  and  in  St.  Louis.  The  same  order 
contained  a  waiver  by  the  attorney  general,  on  behalf  of  the  state,  of  notice 
of  the  time  of  taking  the  proposed  deposition.  When  the  second  day  fixed  for 
trial  arrived,  tlie  defendant  was  put  upon  trial;  his  motion  for  continuance 
having  first  been  overruled.  The  juiy  returned  a  general  verdict  of  guilty, 
assessing  the  punishment  at  five  years*  imprisonment  in  the  penitentiary. 
Upon  this  verdict  the  court  pronounced  judgment,  and,  as  a  result  of  the 
judgment,  the  defendant  was  adjudged  to  be  ** infamous,"  etc.,  in  accordance 
with  section  6065  of  the  New  Code.     The  defendant  has  appealed  in  error. 

It  is  first  insisted,  on  behalf  of  the  prisoner,  that  he  should  have  been  al- 
lowed a  continuance.  In  this  we  do  not  agree  with  counsel.  The  affidavit 
for  continuance  gives  the  names  of  the  six  persons  whose  evidence  defendant 
says  is  material  to  his  defense,  and  which  he  hopes  to  have  at  the  next  term 
of  the  court.  Five  of  those  persons  are  the  same  for  the  taking  of  whose  dep- 
ositions he  had,  one  week  before,  obtained  an  order  of  the  court.  Yet,  when 
his  affidavit  was  presented,  and  the  court  asked  defendant's  counsel  "whether 
any  steps  had  been  taken  by  them  to  take  the  depositions, "  his  counsel  said 
'*that  none  had  been  taken,  but  that  the  defendant  had  written  letters."  Be- 
cause of  this  inaction,  as  the  record  shows,  the  continuance  was  refused,  and 
we  think  justifiably,  so  far  as  these  five  proposed  witnesses  are  concerned. 
True,  the  time  after  the  order  was  short,  and  might  not  have  been  the  amplest 
for  the  procuring  of  all  the  depositions.  Still  an  effort  should  have  been 
promptly  made  to  take  them,  and,  no  doubt,  would  have  been  made  if  the  de- 
fendant had  in  fcict  deemed  them  important  to  his  defense.  Had  the  endeavor 
been  put  forth,  the  proof  might  have  been  obtained.  Certainly  some  of  it 
could  have  been,  or  some  mode  of  obtaining  it  might  have  been  inaugurated; 
and  the  process  made  could  have  been  presented  to  the  court  as  evidence  of 
good  faith  on  the  part  of  the  prisoner,  and  as  reasonable  ground  for  further 
indulgence  by  the  court.  The  other  person  mentioned  in  the  affidavit  did  ap- 
pear before  the  motions  in  arrest  and  for  new  trial  were  overruled,  and  his 
statement  upon  the  stand  was  considered  by  the  court  upon  those  motions. 
He  knew  absolutely  nothing  that  could  in  the  remotest  degree  have  benefited 
the  defendant. 

The  refusal  to  grant  a  continuance  must  fail  the  prisoner  as  grounds  for 
reversal,  for  two  reasons:    First,  because  the  action  of  the  trial  judge  was^ 
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well  warranted  by  the  case  as  it  then  appeared  to  him;  and,  secondly ,  because 
we  can  see  clearly  from  the  whole  record  that  the  prisoner  was  not  prejudiced 
by  that  action. 

After  properly  instructing  the  jury  with  reference  to  the  first  and  second 
<;ounts,  respectively,  the  trial  judge  said:  "In  case  you  find  the  defendant 
guilty,  it  is  always  safest  for  a  jury  to  return  a  general  verdict,  specifying 
the  offense,  and,  by  fixing  the  punishment,  leaving  the  court  the  duty  of  affix- 
ing the  count  upon  which  the  conviction  should  be  placed."  The  second  and 
main  contention  of  counsel  for  the  prisoner  is  that  this  instruction  is  erro- 
neous, in  that  it  authorized  the  return  of  a  general  verdict,  when,  as  they  say, 
such  a  verdict  cannot  be  received  or  sustained  "because  one  offense  charged 
is  infamous,  and  tlie  other  is  not,"  or  because  a  conviction  on  one  count  in- 
volves greater  punishment  than  on  the  other.  For  the  same  reason  it  is  in- 
sisted that  the  judgment  should  have  been  arrested. 

The  position,  though  plausible,  is  unsound,  and  without  the  support  of 
authority.  That  the  punishment  affixed  by  law  for  an  offense  charged  in  the 
one  count  is  greater  or  less  than  that  for  an  offense  charged  in  another,  af- 
fords no  reason  for  not  joining  the  two  counts  in  the  same  indictment,  and 
argues  nothing  against  the  validity  of  a  general  verdict  upon  the  whole  in- 
dictment. It  is  only  where  the  two  counts  charge  distinct  offenses,  growing 
out  of  different  transactiorhs,  that  they  may  not  be  joined,  and  that  a  general 
verdict  is  not  good.  It  is  well  settled  that,  if  the  different  offenses  charged 
in  the  different  counts  grow  out  of  the  same  transaction,  as  in  the  case  be- 
fore us,  or  if  they  be  but  different  species  of  the  same  offense,  the  several 
counts  may  and  should  be  joined  in  the  same  indictment,  and  a  general  ver- 
dict will  be  good,  though  the  one  offense  be  punishable  differently  from  the 
others;  and  the  law  in  such  case  refers  the  verdict  to  the  highest  offense,  or 
the  highest  grade  of  offense,  charged.  Ayrs  v.  State,  5  Cold.  28;  Kelly  v. 
State,  7  Baxt.  84,  and  citations;  Hall  v.  State,  8  Lea,  558,  559.  In  the  Hall 
Case  the  indictment  contained  two  counts,  charging  arson  under  two  different 
sections  of  the  Code;  and  there  a  general  verdict  of  guilty  was  by  this  court 
held  to  be  good,  notwithstanding  the  minimum  punishment  by  imprisonment 
under  one  count  and  section  was  three  years  greater  than  the  minimum  pun- 
ishment under  the  other  count  and  section. 

In  view  of  those  authorities,  resting  upon  sound  reason,  as  they  do,  there 
can  be  no  doubt  that  a  general  verdict  in  the  case  at  law  would  have  been 
wholly  unobjectionable  if  the  trial  judge  had  said  nothing  about  a  general 
verdict  in  his  charge  to  the  jury;  and  the  law  would,  in  such  case,  have  re- 
ferred the  verdict  to  the  higher  offense,  and  thereby  have  demanded  the  dec- 
laration of  infamy  as  a  part  of  the  judgment.  In  other  words,  the  result 
would,  in  case  of  a  general  verdict  without  instruction  from  the  court  upon 
the  subject,  have  been  precisely  the  same  that  it  is  with  sucli  instruction. 
Tiiough  we  do  not  approve  the  instruction  upon  this  point,  and  think  it  con- 
trary to  the  better  practice,  there  is  no  positive  error  of  law  in  it;  and  a  re- 
versal will  not  be  predicated  upon  it  when  we  can  and  do  see  that  the  de- 
fendant was  not  prejudiced  thereby;  the  evidence  clearly  establishing  his 
guilt  of  the  higher  offenses. 

In  Parham  v.  State  there  were  two  counts  in  the  indictment,  and  a  gen- 
eral verdict.  The  charge  was  absolutely  erroneous  as  to  one  count;  and  upon 
that  ground,  and  because  the  verdict  was  general,  this  court  was  asked  to  re- 
verse the  judgment  of  conviction.  The  evidence  did  not  sustain  this  count, 
but  did  sustain  tlie  other  one,  as  to  which  the  charge  was  unexceptionable. 
The  judgment  was  affirmed;  this  court  saying:  "The  reason  is  that  the  court 
can  see  that  the  defendant  could  not  possibly  be  prejudiced  by  what  was  done. " 
10  Lea,  508. 

Affirmed. 
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Genthuer  v.  Fagan  and  Wife. 
(Supreme  Qmrt  of  Tennessee.    1887.) 

1.  Mortgage — Forieclosubs — Pleading — Invalidity  op  Mortgage — Cross-Bill. 

In  a  suit  to  foreclose  a  mortgage  executed  by  defendants,  husband  and  wife,  the 
wife  may  aver  in  her  answer  that  she  did  not  execute  the  mortgage  as  charged,  and 
that  she  never  conveyed,  nor  intended  to  convey,  the  land  described  in  the  mort- 
gage, and  allege  fraud  and  collusion  on  the  part  of  her  husband  and  complainant 
to  procure  her  signature  and  acknowledgmenti  and  she  is  not  required  to  assert  this 
defense  by  a  cross-bill. 

2.  Same — Evidence — Husband  and  Wipe. 

In  a  suit  to  foreclose  a  mortgage  against  a  husband  and  wife,  in  which  the  wife, 
by  her  answer,  denies  the  execution  by  her  of  the  mortgage  as  charged,  and  alleges 
collusion  and  fraud  by  her  husband  and  complainant  in  obtaining  her  signature 
and  acknowledgment,  testimony  of  the  wife  and  other  witnesses  is  admissible  to 
prove  that  complainant  admitted  to  her,  in  their  presence,  that  she  never  agreed  to 
^ive  the  mortgage  sought  to  be  enforced,  and  sucn  confession,  if  proved,  is  conclu- 
sive proof  that  there  was  no  mortgage  by  her,  notwithstanding  her  signature  and 
X    acknowledgment. 

Appeal  from  chancery  court,  Davidson  county. 

/.  P.  Helms  and  A.  S.  Marks,  for  appellant.    Brien  cfi  Son,  for  appellees. 

Turkey,  C.  J.  The  bill  was  filed  to  foreclose  a  mortgage.  The  wife  an- 
swers, and  says  she  did  not  execute  the  mortgage  as  charged,  and  that  she 
never  conveyed,  nor  intended  to  convey,  the  lot  described  and  asked  to  be 
sold.  She  gives  facts  showing  a  fraudulent  collusion  on  the  part  of  her  hus- 
band and  complainant  to  procure  her  signature  and  acknowledgment.  The 
proof  shows  that  such  is  the  truth  of  the  case;  that  she  charged  it  upon  com- 
plainant, and  he  confessed.  The  chancellor  and  commission  correctly  held 
the  mortgage  fraudulent  and  void  as  to  the  wife. 

It  is  insisted  that  the  defense  cannot  be  made  by  answer,  and  could  only 
be  by  cross-bill.  We  think  not.  The  wife  is  not  an  actor  in  the  suit.  She 
is  on  the  defensive,  attempting  to  protect  her  homestead.  She  is  not  seeking 
active  relief,  but  asks  to  be  let  alone  in  her  occupancy.  The  complainant  is 
assailing  that  occupancy,  by  alleging  the  wife  has  lawfully  parted  with  the 
right  to  it.  When  she  denies,  the  laboring  oar  is  upon  him  to  make  his  case. 
TTo  that  end  he  produces  the  deed  regular  in  form.  At  once  his  case  is  prima 
facie  made.  That  deed,  however,  is  only  a  witness,  and  may  be  impeached. 
The  impeachment  process  here  was  to  show  tjjat  it  was  obtained  by  fraud, 
and  under  circumstances  amounting  to  moral,  if  not  legal,  forgery.  The 
•complainant  is  shown  to  have  confessed  to  Mrs.  Fngan,  in  the  presence  and 
hearing  of  witnesses  not  assailed,  that  he  did  deceive  and  induce  her  to  sign 
a  deed  to  her  home  when  she  had  agreed  only  to  sign  a  mortgage  to  a  va- 
cant lot,  and  positively  refused  to  sign  one  to  the  home  place.  Complain- 
ant was  endeavoring  to  induce  Mrs.  Fagan  to  sign  a  second  mortgage  to  the 
homestead  on  account  of  some  suggestions  some  advisor  had  made  to  him 
about  the  one  before  us.  She  said:  "I  will  not.  You  fooled  me  once  before. 
You  came  and  brought  a  paper  for  me  to  sign,  and  you  and  Pagan  made  me 
believe  it  was  a  mortgage  on  my  vacant  lot,  and  not  on  my  homestead,  and 
you  did  not  read  it  to  me,  but  made  me  sign  it  at  the  wash-tub,  when  I  had 
not  writ  my  name  for  fifteen  yeai-s,  and  did  not  know  what  I  was  signing." 
She  then  said :  "Did  I  ever  agree  to  give  you  a  mortgage  on  my  home  place ? 
Now,  Mr.  Genthuer,  I  ask  you  on  the  word  of  a  gentleman,  did  I?"  He  said: 
**Ko;  you  never  did."  He  was  asked  why  the  mortgage  was  not  read  to  her 
when  she  signed  it.  He  replied  he  did  not  know  much  about  the  law.  She 
rejoined:  "You  knew  enough  about  it  to  fool  me."  He  responded:  "Well, 
go;  show  me  the  vacant  lot." 

The  issue  is,  was  there  a  mortgage?  The  confession  of  complainant  shows 
•conclusively  these  was  no  mortgage.    The  burden  is  upon  him  to  show  the 
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truth  of  the  allegation  of  his  bill.  Out  of  his  mouth  he  is  convicted.  If  he 
had  in  court  said  to  the  chancellor  what  he  is  shown  to  havf>  said  to  truthful 
witnesses,  his  case  would  have  failed.  Then,  why  not  render  the  proof?  If 
the  wife  was  tlie  mover,  certainly  she  would  have  to  proceed  by  bill.  In  that 
case  there  would  be  reason  to  require  it.  But  what  reason  can  be  urged  that 
she  shall  do  so  when  acting  on  the  defensive?  If  no  substantial  reason  ex- 
ists for  a  rule,  there  is  no  law  for  it.  If  an  action  of  ejectment  is  brought, 
and  in  the  progress  of  the  trial  a  forged — a  fraudulent — deed  is  offered,  with 
certificate  regular  in  form,  good  on  its  face,  must  tlie  party  against  whom  it 
is  offered  stop  in  the  midst  of  trial,  and  file  his  bill  to  set  the  deed  aside,  or 
may  he  show  the  fraud  in  its  execution  at  the  instant?  The  latter  has  been 
the  practice,  and  was  pursued  in  Cousins  v.  Stevenson,  (decided  by  this  court 
in  1875.) 

If  the  trustee  or  mortgagee  had  instituted  ejectment  in  the  case  before  us, 
certainly  the  respondents  would  have  been  permitted  to  show  the  fraud,  and 
defeat  the  recovery  at  law.  The  bill  to  foreclose  is  nothing  more  nor  less  than  a 
suit  of  ejectment  in  chancery,  and  may  be  defended  as  at  law,  with  the  advan- 
tage to  complainant  that  the  grounds  of  defense  must  be  fully  stated  in  the 
answer,  while  at  law,  under  the  plea  of  not  guilty,  the  defense  of  fraud  in 
the  execution  and  the  like  may  be  shown.  If  the  technical  objection  urged 
was  ever  the  law  in  this  state,  it  should  no  longer  be  so. 

Decree  affirmed.    Report  confirmed. 


State  v.  Churchill  and  others. 
{Supreme  Court  of  Arkaruas,    February  6,  1887.) 

1.  Equity— JuRisBicrnoN—Aooouirre. 

The  difliciilty  of  properly  adjusting  accounts  is  ground  for  equity  jurisdiction, 
without  regard  to  the  singleness  or  mutuality  of  the  same. 

2.  State  Ofpicebs—Tbeasubeb—"  Mutual  Aooountb." 

Where  the  treasurer  of  a  state  keeps  the  accounts  of  the  state  against  himself,  and 
his  own,  at  the  same  time,  against  the  state,  he  may,  in  the  sense  of  the  legal  ex- 
pression, be  said  to  have  kept  "mutual  accouids/* 
8.  Same— Suit  on  Bowd—Pabtieb— Multifariousness. 

In  an  action  against  the  treasurer  of  the  state  of  Arkansas  and  the  sureties  In  hi» 
official  bonds  for  a  proper  settlement  of  his  accounts,  in  equity,  covering  three  terms 
of  office,  an  objection  of  a  misjoinder  of  parties,  and  that  tne  complaint  is  multi- 
farious, cannot  be  sustained,  where  both  are  intimately  connected  with  the  subject- 
matter  of  jurisdiction. 
4.  Equity— Issues— Submission  to  a  Juby. 

Chancery  courts  cannot  assume  jurisdiction  of  a  cause  for  the  purpose  of  depriv- 
ing parties  of  the  right  of  a  jury  trial ;  but,  once  having  taken  jurisdiction  because 
the  case  is  one  ]>roperly  cognizable  in  a  court  of  equity,  the  submission  of  issues 
of  fact  to  a  jury  is  a  matter  within  the  sound  discretion  of  the  chancellor. 
6.  Alteration  of  Instbumentb — Bond — Ebasure  after  Sioning. 

Where  a  bond  or  other  obligation  has  been  altered  materially  by  the  erasure  of 
a  name,  or  the  erasure  or  change  of  a  figure  or  important  word  after  the  same  i» 
signed,  and  before  delivery,  and  the  alteration  is  ordinarily  observable,  the  bond 
is  void  as  to  all  the  obligors  who  had  no  knowledge  of  it,  or  did  not  consent  to  the 
alteration,  and  liad  not  ratified  the  bond  in  its  altered  shape.^ 

^Thb  Matebial  Alteration  of  a  bond  or  guaranty,  after  it  is  signed  and  before  deliv- 
ery, will  avoid  it  as  to  all  who  did  not  consent  to  the  alteration,  nor  ratify  it.  State 
▼.  Craig,  (Iowa,j  12  N.  W.  Rep.  301 ;  Osborne  v.  Van  Honten,  (Mich.)  8  N.  W*.  Reii.  77. 

Such  alteration  will  avoid  a  note,  Hood's  Appeal,  (Pa.)  7  Atl.  Rep.  137,  and  note ; 
Singleton  v.  McQuerry,  (Ky.)  2  8.  W.  Rep.  652;  or  mortgafife,  Russell  v.  Reed,  (Minn.) 
81  N.  W.  Rep.  462,  and  note;  or  other  instrument.  Pew  v.  Laughlin,  3  Fed.  Rep.  39; 
Osgood  V.  Stevenson,  (Mass.)  9  N.  E.  Rep.  825;  Crawford  v.  West  Side  Bank,  (N.  Y.)  2 
N.  E.  Rep.  881 ;  Coit  v.  Churchill,  (Iowa,)  16  N.  W.  Rep.  147. 

As  to  what  alterations  are  material,  see  Osgood  v.  Stevenson,  (Mass.)  9  N.  E.  Rep.  825 ; 
Singleton  v.  McQuerry,  (Ky.)  2  S.  W.  Rep.  662,  and  note;  Stephens  v.  Davis,  (Tenn.) 
Id.  382,  and  note.  As  to  alterations  held  immaterial,  see  Weaver  v,  Bromley,  (Mich.) 
ai  N.  W.  Rep.  839,  and  note. 
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6.  Same  — Bond  op  Arkansas  State  Tbeasubkb  —  Liability  op  Govebnob  as  a  Co- 

SDBETY — D I8CHA  RGB. 

Where  the  bond  of  the  state  treasurer  of  Arkansas,  signed  by  the  governor  of  the 
state  as  one  of  his  sureties,  was  altered  materially  by  the  erasure  of  a  name  after  the 
same  was  signed,  and,  upon  presentation  to  him  for  approval,  he  observed  the  eras- 
ure, but  his  attention  was  not  called  to  it,  and  he  knew  nothing  about  it,  when  or 
before  it  was  made,  and  he  did  not  afterwards  ratify  or  consent  to  the  alteration, 
his  mere  approval  of  the  bond  in  his  olficial  character  as  governor  did  not  operate 
as  an  assent  to  it  in  its  altered  shape  in  his  private  character  as  one  of  the  signers ; 
and  in  an  action  upon  it  he  will  be  released  from  liability  with  the  other  sureties 
in  the  bond. 

7.  Escrow — ^Bond — Delivery — Plea. 

When  the  condition  of  the  delivery  of  a  bond  to  an  obligee  is  suggested  by  any- 
thing appearing  on  the  face  of  it,  or  is  brought  to  his  knowledge  bv  extraneous  e^- 
dence,  before  he  accepts  it,  the  plea  of  conditional  execution  is  good ;  otherwise  not. 

8.  State  Oppicebs — Tbbasubbb — Settlement  op  Acgountb — 7«oughbobouqh  Bonds. 

C,  the  state  treasurer  of  Arkansas,  disposed  of  $165,000  of  Loughborough  bonds 
during  his  first  term  of  office,  presumably  all  for  state  scrip,  and  accounted  for  only 
$6,000  of  the  same,  leaving  $159,000  unaccounted  for  in  any  way.  During  his  sec- 
ond term  he  disposed  of  |45,000  of  the  same  class  of  bonds,  and  accounted  for  none 
of  them.  In  December,  1877,  after  all  these  bonds  had  been  disposed  of,  C,  as 
treasurer,  having  on  hand  a  large  amount  of  state  serin,  which  he  caused  to  be  can- 
celed and  destroyed,  with  the  approval  of  the  cancellation  committee,  appropri- 
ated $145,000  to  his  Loughborough  bond  account  generallv.  Held  (1)  that  the  $145,- 
000  should  be  appropriated  ratably  between  the  $159,000  debits  of  the  Qrst  term  and 
the  $45,000  debits  of  the  second  term  ;  (2)  that  the  item  of  $9,589.01,  found  against 
C.  on  a  settlement  of  his  accounts,  instead  of  being  appropriated  as  a  charge  against 
the  third  term,  should  be  charged  against  the  secona  term. 

Appeal  from  chancery  court,  Falaski  county. 

Action  on  bond  of  state  treasurer.  Judgment  for  defendants.  The  state 
appealed. 

J>an  W.  Janes t  Atty.  Gen.,  and  /.  M.Moore,  for  appellant.  U.  M.  cfe  G.  B. 
Rose,  F,  W,  Compton,  S»  W.  Williams,  John  McLure,  and  R,  C.  Newton,  for 
appellees. 

BuNN,  Special  Judge.  The  principal  defendant  in  this  cause,  Thomas  J. 
Churchill,  was  elected  treasurer  of  the  state  at  the  general  election  held  in 
October,  1874,  and  executed  his  otticial  bond  with  A.  H.  Garland,  B.  0.  New- 
ton, Gordon  N.  Peay,  John  D.  Adams,  S.  W.  Williams,  Thomas  Fletcher,  Eli- 
sha  Baxter,  James  A.  Martin,  W.  D.  Blocher,  W.  W.  Wilshire,  B. Hempstead, 
Will.  J.  Murphy,  Ben  S.  Johnson,  R.  A.  Little,  Thomas  Fletcher,  Zeb.  Ward, 
Thomas  W.  Newton,  Thomas  D.  Radcliflfe,  W.  W.  Adams,  H.  L.  Fletcher,  A. 
Mills,  and  B.  M.  Scruggs  as  his  sureties,  and  the  same  was  approved  by  the 
governor  of  the  state,  the  said  A.  H.  Garland,  on  the  thirteenth  of  Novem- 
ber, 1874;  and  he  immediately  entered  upon  the  discharge  of  his  duties  as 
such,  and  so  continued  for  and  during  the  period  of  his  first  term,  which  ex- 
pired on  the  eleventh  day  of  January,  1877.  The  said  Thomas  J.  Churchill 
was  re-elected  treasurer  at  the  general  election  held  in  September,  1876,  and 
executed  his  official  bond  with  A.  H.  Garland,  H.  L.  Fletcher,  G.  F.  Baucum, 
Thomas  Fletcher,  W.  J.  Murphy,  S.  W.  Williams,  B.  F.  Danley,  W.  D.  Blocher, 
B.  S.  Johnson,  John  D.  Adams,  Thomas  W.  Newton,  Richard  H,  Johnson,  S. 
P.  Hughes,  W.  W.  Adams,  and  Anderson  Mills  as  his  sureties,  and  the  same 
was  approved  by  W.  R.  Miller,  governor  of  the  state,  on  the  first  day  of  Jan- 
uary, 1877;  and  he  immediately  entered  upon  the  discharge  of  his  duties  of  his 
second  term,  and  continued  as  such  treasurer  until  the  expiration  thereof,  on  the 
fourteenth  day  of  January,  1879.  The  said  Thomas  J.  Churchill  was  again  re- 
elected treasurer  at  the  general  election  held  in  September,  1878,  and  executed 
his  ofiicial  bond  with  A.  H.  Sevier,  Fred  Hanger,  S.  P.  Hughes,  John  F.  Boyle, 
B.  D.  Williams,  G.  F.  Baucum,  R.  H.  Johnson,  James  Cook,  W.  J.  Murphy, 
A.  Thauemmler,  A.  Mills,  John  D.  Adams,  H.  L.  Fletcher,  J.  £.  Isbell,  and 
H.  W.  Worthen  as  his  sureties,  and  the  same  was  approved  by  W.  R.  Miller, 
v.3s.w.no.4— 23 
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governor  of  the  state,  on  the  fourteenth  day  of  January,  1879;  and  he  entered 
upon  the  discharge  of  his  duties  of  his  third  and  last  term,  and  continued  to 
act  as  such  treasurer  until  the  expiration  of  his  said  third  term,  in  the  month 
of  Januaiy,  1881.  All  of  the  sureties  on  said  first  bond  are  made  defendants 
herein  except  Thomas  Fletcher,  W.  D.  Blocher,  and  Gordon  N.  Peay,  and  all 
on  the  second  bond  except  B.  F.  Danley  and  W.  D.  Blocher,  and  all  on  the 
third  bond;  and,  the  following  having  died  since  the  institution  of  this  suit, 
their  deaths  were  suggested  and  admitted,  and  this  cause  revived  in  the  name 
of  their  legal  representatives,  respectively,  to-wit,  W.  W.  Adams. 

On  the  thirtieth  day  of  May,  1883,  this  action  was  instituted  against  the 
parties  aforesaid  by  the  attorney  general  in  the  name  and  for  the  benefit  of 
the  state,  by  filing  his  complaint  in  the  Pulaski  chancery  court.  The  com- 
plaint states  and  alleges,  in  substance  and  in  brief,  as  follows,  to-wit:  That 
the  said  Thomas  J.  Churchill,  as  such  treasurer,  received  from  bis  predecessor 
in  office  large  amounts  of  money.  United  States  bonds,  state  funding  bonds  of 
1869,  state  scrip,  state  levee  bonds,  swamp-land  warrants  and  scrip,  county 
scrip,  and  certificates  of  indebtedness  issued  by  the  city  of  Little  Rock,  nam- 
ing the  amount  of  each ;  that  a  large  amount  of  state  scrip  was  funded  during 
the  first  term  of  said  Churchill,  under  the  provision  of  an  act  of  the  general 
assembly  of  the  state  to  provide  means  for  defraying  the  expenses  of  the  state 
government,  approved  December  23,  1874;  that  he  issued  74  of  the  bonds 
issued  under  said  act  of  the  denomination  of  $1,000  each,  (all  issued  there- 
under being  of  the  same  denomination,)  to  the  permanent  school  fund,  and 
took  in  exchange  therefor  an  equal  amount  of  5  per  cent,  interest-bearing 
state  scrip,  and  received  credit  therefor  as  against  said  school  fund ;  that  dur- 
ing said  term  he  sold  81  of  said  bonds,  of  the  denomination  aforesaid,  for 
tlie  same  kind  of  state  scrip  at  par;  that  he  sold  other  of  said  bonds  for  non- 
interest-bearing  scrip,  without  authority  of  law  or  the  direction  of  the  board 
of  finance,  said  bonds  aggregating  the  amount  of  $165,000;  that  he  failed  and 
neglected  to  verify  said  scrip,  as  his  duty  was,  and  failed  also  to  bum  the 
same  as  required  by  said  act,  and  failed  to  take  certificates  of  said  burning, 
except  as  to  the  sum  of  $6,000;  that  said  Churchill  failed  and  neglected  to 
verify  or  receive  certificates  for  and  cause  to  be  burned  state  scrip  received  in 
exchange  for  10  of  said  bonds  directed  to  be  sold,  for  interest-bearing  state 
scrip,  by  said  board  of  finance,  on  the  ninth  March,  1877,  and  35  of  said 
bonds,  so  directed  to  be  disposed  of  on  the  fifth  of  April,  1877,  during  his 
second  term;  that  on  or  about  the  thirty-first  December,  1877,  and  long  after 
the  aforesaid  sale  of  said  bonds,  the  said  Churchill,  under  the  provision  of 
"An  act  to  provide  for  the  cancellation  of  state  scrip,"  approved  May  28, 1874, 
burned,  in  the  presence  of  the  governor,  secretary  of  state,  and  auditor,  $145,- 
000  of  state  scrip,  which  he  credited  to  the  account  of  bonds  sold;  that  during 
his  three  terms,  by  bis  negligence  and  mismanagement,  he  occasioned  great 
additional  losses  to  the  state  by  failing  to  charge  interest  on  bonds  sold,  and 
by  taking  scrip  therefor,  including  advanced  interest,  and  by  failing  to  ac- 
count for  interest  due  the  state  in  many  other  instances;  and  that  the  books 
and  accounts  of  said  treasurer  were  kept  in  such  a  confused  manner  that  the 
exact  amount  of  said  delinquencies  could  not  be  ascertained  by  plaintiff, 
whereupon  she  asked  that  an  account  be  taken  and  stated  between  herself 
and  said  defendant  Churchill. 

The  defendants  demurred  to  the  complaint  on  the  grounds  of  (1)  want  of 
jurisdiction;  (2)  multifariousness;  and  (3)  that  it  does  not  state  factB  suffi- 
cient to  constitute  a  cause  of  action;  which  being  overruled  by  the  chancellor 
as  to  each  of  the  three  several  grounds,  the  defendants  answered  over,  in 
substance  denying  all  the  material  allegations  of  the  complaint  severally;  and 
such  as  are  sureties  on  the  first  bond  denying  that  the  same  Is  their  deed,  be- 
cause they  say,  after  they  had  all  signed  the  same,  and  before  it  was  delivered 
or  approved,  the  name  of  their  co-surety  Thomas  D.  Badclifle  was  erased. 
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botli  from  the  body  thereof,  and  where  signed  by  him,  without  their  knowl- 
edge and  consent;  and  the  same  plea  is  made  by  the  defendant  sureties  on 
the  third  bond  because  of  the  erasure  of  the  name  of  their  co-surety  Fred 
Hanger;  the  defendant  S.  N.  Williams,  surety  on  the  first  and  second  bonds, 
alleging  in  his  separate  answer  that  he  signed  said  first  bond  on  condition 
that  Churchill  should  obtain  other  signatures  thereto  than  those  he  did  obtain, 
and  that  he  signed  and  delivered  the  same  to  said  ChurchiU  as  an  escrow,  not 
to  be  delivered  finally  until  such  other  names  were  obtained  as  well  as  those 
who  did  sign  the  same. 

The  cause  was  thereupon  referred  to  Thomas  H.  Sim,  Esq.,  as  special 
master,  to  take  and  state  an  account  as  prayed  in  the  complaint.  The  report 
of  the  special  master  was  made,  and  excepted  to  by  defendants  and  by  the 
plaintiff;  the  exceptions  of  the  latter  only  being  necessary  to  be  stated  here, 
and  are.  In  substance,  that  the  $59,000  in  unaccounted-for  state  scrip  should 
have  been  either  wholly  or  ratably  apportioned  to  the  accounts  of  the  second 
term,  instead  of  being  wholly  appropriated  to  the  account  of  the  first  term, 
as  was  done  by  the  special  master,  and  that  the  item  of  $9,589.04  should  have 
been  charged  to  the  sinking-fund  account  of  the  second  term,  instead  of  being 
placed  to  that  account  in  the  third  term.  The  final  account  of  the  special 
master  against  the  defendant  Churchill  is  expressed  as  follows,  to- wit: 


Debits. 

Cbediib. 

Currency. 

State  Scrip. 

Sw  amp- 
Land  Scrip. 

State   Scrip. 

Net  Debit 
Balances. 

Suinmary  No.   1,  for 
first  term 

$  6,679  35 

3,986  20 

13,407  86 

$57,730  05 

$ 

$ 

$64,309  40 

Summary  No.  2,   for 
second  term 

110  00 

1,087  33 
204  12 

3,008  87 

Summary  No.  3,  for 
third  term.. ,.... 

13,203  74 

( : 

Total  balances 

Deduct  credit  balance 
in  state  scrip 

$23,973  41 

$57,730  05 
1,291  45 

$110  00 

$1,291  45 

Net  debit  balance  on 
the  three  terms ... 

$23,973  41 

$56,438  60 

$110  00 

$80,522  01 

— Aggregating  for  the  three  terms,  $80,522.01,  without  interest. 

Note.  From  this  balance  is  to  be  deducted  the  proceeds  of  $2,670.44  in  county  scrip, 
held  by  Treasurer  Woodruff",  referred  to  in  report  of  special  master. 

The  court  below  overruled  all  of  the  exceptions  to  the  special  master's  re- 
port, sustained  the  same  in  full,  and  the  plea  of  non  est  factum  in  favor  of 
all  the  defendant  sureties  on  the  first  and  third  bonds,  and  the  state  appealed 
to  this  court. 

The  statement  of  account  by  the  special  master  is  so  full  and  complete,  so 
accurate  in  detail,  sq  intelligible  in  arrangement,  and  so  satisfactory  in  every 
respect,  that,  except  where  questions  of  law  arise  to  affect  his  conclusions,  we 
are  quite  agreed  with  the  learned  chancellor,  and  shall  not  interfere  with  his 
finding  of  facts  in  confirmation  of  the  reports. 

At  the  threshold  we  are  met  by  the  defendants*  demurrer  in  the  nature  of  a 
plea  to  the  jurisdiction  of  the  court  below.  Their  contention  is  that  it  is  an 
unheard-of  thing  that  a  suit  for  breach  of  an  official  bond  is  cognizable  other- 
wise than  in  a  court  of  law,  which,  they  contend,  is  competent  to  afford  a 
plain  and  adequate  remedy  to  the  plaintiff  in  this  controversy.  They  say, 
furthermore,  that,  while  equity  has  jurisdiction  in  matters  of  account,  such 
Jurisdiction  attaches  only  in  cases  of  ^'mutual  accounts'*  between  parties  lit- 
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igant.  Tbej  saj,  also,  that,  their  contention  on  the  last  proposition  being 
well  founded,  the  jurisdictional  status  cannot  be  fixed  by  a  combination  of  the 
separate  individual  and  single  accounts,  as  they  claim  is  made  in  this  cause. 

In  the  case  of  Smiley  v.  Bell,  1  Mart.  &  Y.  378,  the  court  had  under  consid- 
eration an  account  in  favor  of  one  of  the  parties,  with  two  payments,  in 
money  as  credits,  in  favor  of  the  otlier  party.  The  court  held  that  such  an 
account  was  not  the  proper  subject  of  equity  jurisdiction,  holding  that  there 
was  a  remedy  at  law.  The  syllabus  to  the  case  is  thus  stated:  "Jurisdiction 
of  courts  of  equity  in  matters  of  account  depends  upon  whether  the  accounts 
are  mutual  and  complicated."  The  jurisdiction  in  that  case  did  not  turn  so 
much  upon  the  mutuality  of  accounts  as  upon  their  complication,  and  it  is  safe 
to  say  that,  in  all  cases  where  "mutuality  of  accounts'*  is  claimed  to  be  the 
basis  of  equity  jurisdiction,  "mutuality''  is  only  an  essential  element  in  this: 
that  it  indicates  intricacy  and  complication. 

In  Ludlow  V.  8imond,  2  Caines,  Cas.  1,  Justice  Thompson,  in  delivering 
the  opinion  of  the  court,  said:  "The  jurisdiction,  he  [Fon  Blanque]  again 
says,  exercised  by  courts  of  equity,  may  be  considered  in  some  cases  as  assist- 
ant to,  in  some  concurrent  with,  and  in  others  exclusive  of,  the  jurisdiction 
of  courts  of  common  law .  Matters  of  account  form  one  class  of  cases,  wherein 
courts  of  law  and  equity  exercise  concurrent  jurisdiction.  Blackstone  lays  it 
down  as  extending  to  all  matters  of  account;  and  it  is  a  subject,  I  think,  over 
which  the  jurisdiction  of  a  court  of  equity  ought  to  receive  a  liberal  construc- 
tion, because  the  mode  of  proceeding  is  more  peculiarly  adapted  to  a  deliber- 
ate examination  and  correct  settlement."  That  was  a  case  not  materially 
different  from  the  one  at  bar,  in  so  far  as  the  mere  question  of  the  character 
of  the  account  is  concerned.  Kent,  C.  J.,  in  delivering  a  separate  opinion 
in  the  case,  said :  "The  accounts  embraced  the  whole  process  of  the  adventure, 
from  its  commencement  to  its  conclusion,  and  consequently  consisted  of  a 
variety  of  charges  and  credits.  As  then  one  material  part  of  the  cause  de- 
pended on  a  settlement  of  accounts,  I  think  it  came  properly  within  the  cog- 
nizance of  the  court.  Chancery  has  a  concurrent  jurisdiction  with  the  courts 
of  law  in  all  matters  of  account." 

It  would  seem  that  the  difficulty  of  properly  adjusting  accounts  is  that 
which  confers  the  jurisdiction  of  accounts  upon  equity  courts,  without  much 
regard  to  the  singleness  or  mutuality  of  the  same.  This  idea  consists  with  the 
language  of  our  statutes  conferring  jurisdiction  upon  chancery  courts  and 
courts  exercising  chancery  jurisdiction.  We  deem  it  unnecessary  to  say  more 
under  this  particular  heading  than  that  the  defendant  Churchill,  as  the  treas- 
urer of  the  state,  keeping  her  accounts  against  himself,  and  his  own  at  the 
same  time  against  her,  may  be  said  to  have  kept  "mutual  accounts,"  in  the 
sense  of  the  legal  expression,  because  there  are  upon  his  books  almost  in- 
numerable items  of  debit  and  credit,  many  of  which,  singly  and  alone,  are 
matters  of  contention  and  dispute  between  himself  and  the  state. 

Again,  the  complaint  sets  forth  that  there  is  such  confusion  in  the  books  of 
defendant  Churchill,  as  treasurer,  that  it  is  almost  impossible,  in  many  in- 
stances, to  determine  which  of  his  three  terms  should  be  chargeable  with  items 
of  his  delinquency.  From  the  face  of  the  complaint  we  readily  see  that  a 
common-law  court  would  be  utterly  powerless  to  do  justice  between  the  three 
sets  of  bondsmen,  and  this  thought  naturally  causes  the  mind  to  revert  back 
over  ground  already  traversed,  and  propound  the  question,  "how  would  three 
separate  trials  at  law,  perhaps  by  three  separate  juries,  on  the  three  separate 
bonds,  result?"  No  two  of  the  juries  would  likely  agree  as  to  the  appropri- 
ation of  any  item  of  debit  or  credit  when  its  appropriate  place  was  at  all 
doubtful. 

The  question  of  jurisdiction  being  decided,  the  argument  that  there  is  a 
misjoinder  of  parties  as  presented  in  argument,  and  that  the  complaint  is  mul- 
tifarious, cannot  be  sustained,  since  they  both  are  intimately  connected  with 
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the  subject-matter  of  jurisdiction.  The  following  authorities,  among  others, 
we  think  sustain  us  in  our  conclusions  on  the  subject,  viz. :  Witter  v.  Amett, 
8  Ark.  57;  Trapnall  v.  Hill,  31  Ark.  345;  State  v.  Broum,  68  Miss.  835; 
Lott  V.  Mobile  Co.,  23  Cent.  Law  J.  308;  Gay  v.  Edwards,  30  Miss.  218; 
Governor  v.  McEwen,  5  Humph.  241 ;  Spottstoood  v.  Dandridge,  4  Munf .  289 ; 
Gaines  v.  Chew,  2  How.  619;  Winter  v.  Smith,  45  Ark.  549. 

The  court  below,  having  overruled  defendants'  demurrer  to  its  jurisdiction, 
subsequently  refused  to  sustain  a  motion  made  by  them  to  submit  certain  is- 
sues of  fact  to  a  jury,  and  the  refusal  of  the  chancellor  comes  up  for  review. 
The  motion  of  defendants  was  made  in  assertion  of  the  constitutional  right 
claimed  to  be  enunciated  in  the  seventh  section  of  our  "declaration of  rights." 
The  language  employed  in  that  section  is:  ''The  right  of  trial  by  jury  shall 
remain  inviolate,  and  shall  extend  to  all  cases  at  law,  without  regard  to  the 
amount  in  controversy, "  etc. 

In  the  case  of  Williams  v.  Citizens,  etc.,  40  Ark.  290,  this  court  held  that 
''the  constitutional  right  of  trial  by  jury  is  confined  to  cases  which,  by  course 
of  common  law,  were  properly  so  triable  before."  Chancery  courts  are  not 
to  assume  jurisdiction  of  a  cause  for  the  purpose  of  depriving  parlies  of  the 
right  of  a  jury  trial,  but,  once  having  taken  jurisdiction  because  the  case  is 
one  properly  cognizable  in  a  court  of  equity,  the  submission  of  issues  of  fact 
to  a  jury  is  a  matter  within  the  sound  discretion  of  the  chancellor.  Even 
when  a  submission  is  made,  the  findings  of  the  jury  are  to  be  regarded  merely 
as  made  in  aid  of  the  chancellor.  There  is  no  right  of  trial  by  jury  in  causes 
which  would  have  been  cognizable  in  courts  of  equity  at  and  before  the  adop- 
tion of  our  constitution. 

On  the  testimony  adduced,  the  court  below  sustained  the  pleas  of  non  est 
factum  made  by  all  the  defendant  sureties  on  the  first  bond,  and  by  the  de- 
fendant sureties  on  the  third  bond.  The  facts  are  clear  and  indisputable  that 
the  name  of  Thomas  D.  Badcliffe,  in  the  body  of  and  as  signed  to  the  first 
bond  as  one  of  the  sureties,  was  erased  by  defendant  Churchill  after  all  the  de- 
fendant sureties  had  signed  it,  and  before  it  was  delivered  or  approved,  and  that 
this  alteration  was  made  without  the  knowledge  and  consent  of  defendant 
sureties,  except  that  A.  H.  Garland,  one  of  their  number,  then  governor  of 
the  state,  observed  the  erasure  when  the  bond  was  presented  to  him  for  ap- 
proval. It  is  also  evident  that  the  alteration  is  and  was  such  as  to  be  readily 
seen  by  any  one  reading  the  bond.  The  facts  are  not  so  clear  as  to  the  eras- 
ure of  the  name  of  Fred  Hanger  from  the  third  bond;  but  while  there  is 
some  conflict  in  the  testimony  on  the  subject,  and  some  doubt  in  the  mind  of 
the  court,  it  is  perhaps  more  apparent  than  real,  and  this  court  sees  no  reason 
sufficient  to  disturb  the  decree  of  the  chancellor  in  relation  thereto. 

The  principal  cases  on  the  subject  of  pleas  of  non  est  factum,  and  those  most 
nearly  in  point,  perhaps,  are  Smith  v.  U.  S.,  2  Wall.  219,  and  Stats  v.  Craig, 
58  lowai  ^8,  12  N.  W.  Bep.  301.  The  principle  enunciated  in  these  cases 
may  be  briefly  stated  thus:  Where  a  bond  or  other  obligation  has  been  altered 
materially  by  the  erasure  of  a  name,  or  the  erasure  or  change  of  a  figure  or 
Important  word,  after  the  same  is  signed,  and  before  delivery,  and  the  alter- 
ation is  ordinarily  observable,  the  bond  is  void  as  to  all  the  obligors  who  had 
no  knowledge  of  it,  or  did  not  consent  to  the  alteration,  and  have  not  ratified 
the  bond  in  its  altered  shape.  The  case  of  Smith  v.  IT.  S.,  above  cited,  is  one 
very  similar  to  the  one  at  bar.  There  are  these  points  of  dlflference,  however: 
The  district  judge,  the  agent  of  the  obligee,  was  not  in  that  case  as  in  this  a 
surety  on  the  bond,  and  therefore  possessed  no  double  relation  when  the  bond 
was  presented  to  him  for  his  approval.  On  the  other  hand,  in  that  case,  the 
district  judge's  attention  was  called  particularly  to  the  alteration  of  the  bond 
when  the  same  was  presented  to  him  for  apjproval,  as  it  had  been  previously, 
while  in  this  case  Gov.  Garland,  according  to  his  own  testimony,  (and  it  ap- 
pears nowhere  else,)  merely  observed  the  erasure  at  the  time  the  bond  was 
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presented  to  him,  his  mind  being  engrossed  with  other,  and  what  was  thought 
then  to  be  weightier,  matters,  and,  nothing  being  said  by  others  about  it,  it 
escaped  his  closer  scrutiny,  as  a  matter  not  important  in  itself. 

It  is  contended  by  appellant's  counsel  that  as  A.  H.  Garland  was  governor 
of  the  state  at  the  time,  and  also  one  of  the  sureties  on  the  bond,  he  occupied  a 
double  relation,  the  one  relation  being  antagonistic  to  the  other,  and  there- 
fore notice  to  him  of  the  apparent  alteration  was  no  notice  to  the  state;  citing 
in  support  of  their  position  the  case  of  Stevenson  v.  Bay  City,  26  Mich.  44. 
In  that  case  McOormick,  the  mayor  of  Bay  City,  who  was  authorized  to  ap- 
prove the  official  bonds  of  the  city  officers,  as  was  also  the  recorder,  was  also 
a  surety  on  one  of  these  official  bonds.  One  of  his  co-sureties,  before  the 
bond  was  delivered  for  approval,  notified  him  as  mayor  that  he  (the  co-surety) 
had  signed  the  bond  on  certain  conditions.  The  supreme  court  of  Michigan, 
in  a  suit  on  the  bond  against  principal  and  surety,  held  that  this  defense  of 
the  co-surety  was  not  good,  as  a  notice  of  the  conditional  signing  of  the  bond 
to  the  mayor  was  no  notice  to  the  city,  since  the  mayor  occupied  the  double 
relation.  It  is  nowhere  mentioned  in  the  statement  or  opinion  whether  the 
mayor  or  the  recorder  approved  the  bond.  The  presumption  is,  however,  that 
it  was  approved  by  the  recorder,  because  it  is  evident  the  point  would  have 
been  more  strongly  pressed  had  it  been  approved  by  the  mayor;  because  it  was 
the  duty  of  the  mayor,  under  the  circumstances,  to  decline  to  act  upon  it, 
leaving  it  to  the  recorder,  every  officer  being  presumed  to  have  done  what  duty 
required;  and  because  the  court  would  hardly  have  failed  to  state  so  impor- 
tant a  fact  as  that  the  mayor  did  actually  approve  the  bond,  and  that  it  was  de- 
livered to  him  for  that  purpose.  This  being  the  presumption,  the  reasoning 
of  the  court  is  much  strengthened.  The  recorder  bad  no  notice  of  the  condi- 
tion, otherwise  the  plea  would  have  been  good.  It  was  not  the  official  duty 
of  the  mayor  to  transmit  the  notice  he  had  received  from  his  co-surety  to  the 
recorder  before  the  approval  of  the  bond.  The  recorder's  approval  of  the  bond 
could  not  possibly  be  affected  by  information  locked  up  in  the  brain  of  the 
mayor,  who  presumptively  had  nothing  whatever  to  do  with  the  approval,  and, 
for  aught  we  know,  never  saw  or  heard  of  it  after  the  notice  of  the  condition 
was  given  him  by  his  co-surety. 

In  this  case  Gov.  Garland  had  no  alternative,  no  choice  in  the  matter,  so 
far  as  acting  or  not  acting  upon  the  bond  is  concerned.  The  law  imposes 
upon  him  the  duty  of  approving  it  as  soon  as  presented.  He  had  no  double, 
no  substitute  to  whom  he  could  refer  the  matter.  He  could  not  have  dis- 
qualified himself  to  act  by  any  previous  act  of  his  own.  He  simply  was  com- 
pelled to  act  in  the  matter.  The  duty  of  Churchill,  the  treasurer  elect,  was  to 
present  to  Garland,  the  governor,  and  no  one  else,  a  good  and  sufficient  bond, 
and  it  became  the  immediate  duty  of  Garland,  as  governor,  to  approve  it.  He 
might  have  been  under  the  moral  obligation  of  taking  bis  own  name  off  the 
bond  as  one  of  the  sureties.  Indeed,  it  may  have  been  his  moral  duty  never 
to  have  signed  it;  but  his  legal  duty  as  governor  was  to  act  on  the  bond  when 
presented,  whether  he  had  done  right  or  wrong, — whether  he  had  acted  pru- 
dently or  imprudently,  previously,  in  relation  thereto,  as  a  private  citizen. 

Much  of  the  apparent  difference  of  opinion  expressed  in  the  adjudicated 
cases  grows  out  of  difference  of  opinion  as  to  what  erasures  and  alterations 
are  material  and  what  are  not;  and  this  difference  has  seemingly  carried  some 
judges  to  the  very  verge  of  relieving  the  obligee  of  all  responsibility  as  to  altera- 
tions appearing  upon  the  face  of  an  obligation,  and  holding  him  responsible 
only  when  he  has  been  made  acquainted  extraneously  with  all  the  facts  and 
circumstances  connected  with  the  very  act  of  erasure,  or  of  making  the  alter- 
ation otherwise.  Thus  in  the  case  of  Russell  v.  Freer,  56  N.  Y.  67,  the  name 
of  J.  appeared  in  the  body  of  the  bond  when  H.  and  F.  signed,  and  they  were 
told  at  the  time  by  C,  principal  obligor,  that  J.  would  sign  the  bond.  It 
transpired  that  the  name  of  J.  was  subsequently,  but  before  delivei-y,  stricken 
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out  without  the  knowledge  or  consent  of  H.  and  F.,  and  the  bond  was  then 
delivered  to  M.,  the  obligee,  who  had  no  knowledge  of  the  facts,  and  who 
thereupon  received  it  for  the  purpose  for  which  it  was  intended,  thereby  in- 
curring responsibility  relying  thereon.  J.  never  signed  the  bond,  and  there- 
fore there  was  no  erasure  of  his  name  as  signed  by  him.  In  that  case  the 
court  held  H.  and  F.  bound.  The  principle  enunciated  in  that  case  is  this: 
There  being  no  erasure  of  the  surety  as  signed  by  him,  the  erasure  of  his  name 
in  the  body  of  the  bond  is  not  such  a  material  alteration  as  to  create  suspicion 
that  the  bond  is  not  genuine,  and  therefore  is  not  such  as  to  put  the  obligee  on 
notice  and  inquiry,  and  that  in  such  case  he  can  only  be  affected  by  actual  no- 
tice. The  same  rule,  defining  what  erasures  appearing  upon  the  face  of  an 
obligation  are  not  such  as  to  put  the  obligee  on  notice,  is  laid  down  in  Cutter 
V.  Whittemore,  10  Mass.  442. 

The  rule  above  stated  is  in  nowise  in  conflict  with  the  rule  applicable  to 
the  case  now  under  consideration;  that  is  to  say,  that  where  the  name  of  a 
surety,  both  in  the  body  of  the  instrument  and  as  signed  by  him,  is  erased, 
and  so  appears  to  the  reader,  the  alteration  is  such  as  to  put  the  obligee  upon 
notice.  There  are  no  exceptions  to  this  rule  among  the  authorities,  so  far  as 
our  research  has  extended,  and  the  following  are  cited  to  show  the  argument: 
Smith  V.  U.  8.,  2  Wall.  219,  supra;  Dair  v.  U.  S.,  16  Wall.  1 ;  State  v.  Craig, 
58  Iowa,  288, 12  N.  W.  Bep.  801;  Sharp  v.  U.  fif.,  28  Amer.  Dec.  676,  and 
notes. 

Surety  signing  bond  on  express  condition  that  all  named  in  the  bond  shall 
sign,  is  released  if  one  of  them  does  not  sign,  and  his  name  is  erased  from  the 
body.  Inhabitants  of  Readfleld  v.  STiaver,  50  Me.  36 ;  Fletcher  v.  Austin,  11 
Yt.  447.  Where  the  obligee  is,  otherwise  than  by  an  inspection  of  the  obli- 
gation, and  before  the  same  is  accepted  by  him.  informed  of  the  facts  and  cir- 
cumstances connected  with  the  alteration,  he  is,  of  course,  affected  with  no- 
tice, and,  if  he  accepts  the  obligation,  the  sureties  not  assenting  to  the  change, 
or  ratifying  the  obligation  in  its  new  shape,  will  not  be  bound.  Martin  v. 
Thomas,  24  How.  315;  U.  8.  v.  O'Neill,  19  Fed.  Rep.  667. 

The  name  of  Badcliffe,  one  of  the  sureties  on  the  first  of  the  bonds  now  in 
suit,  having  been  erased  both  in  the  body  of  the  bond  and  as  signed  by  him  at 
the  end,  the  alteration  was  sufficient  to  put  the  obligee  on  notice  and  inquiry 
that  possibly  the  bond  was  not  genuine,  or  had  been  materially  altered  so  as 
to  increase  the  liability  of  the  obligors,  and  it  was  the  obligee's  duty  to  de- 
cline to  accept  it,  and  thereby  protect  innocent  parties;  and,  failing  to  do  this, 
being  unable  now  to  account  for  the  alterations  otherwise  than  as  rendering  the 
bond  void  as  to  the  non-assenting  sureties,  they  are,  by  all  the  rules  known  to 
the  law,  released.  Greenl.  Ev.  564;  Miller  y.  SUwart,  9  Wheat.  680.  There 
are  a  few  cases  in  which  the  sureties  are  made  responsible  for  the  alterations 
made  by  their  principal  while  the  bond  is  in  his  hands  for  completion  as  for  the 
acts  of  an  agent,  under  the  rule  (good  in  another  class  of  cases)  that,  if  one 
of  two  innocent  persons  (the  surety  and  obligee)  must  suffer  from  another's 
(the  principal's)  acts,  he  ought  to  be  the  sufferer  who  first  reposed  confidence 
in  the  wrong-doer.  This  is  the  doctrine  enunciated  in  the  case  of  Wilmington 
4t  W,  R.  Co,  V.  Kitchin,  91  N.  C.  89.  Besides  being  unsupported  by  prece- 
dent, the  doctrine  has  not  the  strength  of  argument  that  the  more  general  rule 
has.  '  A  surety  is  everywhere  in  law  a  favored  debtor.  He  is  moreover  a 
necessity  in  many  of  the  most  important  business  transactions  of  life,  both 
public  and  private,  and  the  policy  of  the  law  is  that  he  should  be  favored  more 
than  other  debtors,  since  he  is,  or  may  be  to  a  certain  extent,  powerless  to 
protect  himself.  To  hold  him  bound  by  the  acts  of  the  principal  in  increas- 
ing his  liability  without  his  knowledge  and  consent,  by  altering  his  contract, 
might  be  ruinous  to  him.  There  is  nothing  ordinarily  in  the  situation  of  the 
parties  to  work  as  a  restraint  on  the  principal  obligor  in  regard  to  the  rights 
of  his  sureties.    The  obligee,  however,  occupies  a  situation  which  makes  it 

Digitized  by  VjUUV  IC 


360  SOUTHWESTERN  REPORTER.  [Ark. 

easy  to  impose  a  commensurate  penalty  upon  him  for  his  failure  to  protect  the 
rights  of  the  innocent  surety.  Hence,  affected  with  notice  in  any  of  the  ways 
pointed  out  by  the  law,  he  dare  not  fail  to  protect  the  surety;  for,  if  he  does, 
the  surety  is  no  longer  bound  to  him.  The  rule  is  founded  upon  reason  and 
justice,  and  any  other  conflicting  with  it  must  be  discarded. 

The  attitude  of  A.  H.  Garland,  one  of  the  sureties  on  the  first  bond,  and  also 
governor  of  the  state,  and  who  approved  the  same,  is  such  as  to  make  his  case 
a  novel  one.  As  the  governor,  he  was  the  head  of  the  executive  department 
of  the  state  government,  and  one  of  the  duties  imposed  upon  him  as  such  was 
to  approve  the  official  bond  of  the  treasurer  and  other  state  officers,  when  pre- 
sented to  him  for  that  purpose.  In  the  case  of  Marhury  v.  McLdison,  1  Cranch, 
149,  the  supreme  court  of  the  United  States,  through  Chief  Justice  Marshall, 
said:  "By  the  constitution  of  the  United  States  the  president  is  invested  with 
certain  important  political  powers,  in  the  exercise  of  which  he  is  to  use  his 
own  discretion,  and  is  accountable  only  to  his  country  in  his  political  char- 
acter, and  to  his  own  conscience. "  Emphasizing  this  principle,  this  court, 
in  the  case  of  Hawkina  v.  Governor ,  1  Ark.  570,  said:  "All  tlie  departments 
of  the  [state]  government  unquestionably  have  the  right  of  judging  of  the 
constitution,  and  interpreting  it  for  themselves.  But  they  judge  under  the 
responsibilities  imposed  in  that  instrument,  and  are  answerable  in  the  man- 
ner pointed  out  by  it.  The  duties  of  each  department  are  such  as  belong  pe- 
culiarly to  it,  and  the  boundaries  between  their  respective  powers  or  jurisdic- 
tion are  explicitly  marked  out  and  defined."  And,  in  speaking  of  the  gov- 
ernor, the  court  says  further:  "It  is  no  answer  to  this  argument  to  say  that 
he  may  exercise  his  legal  and  constitutional  duties  in  such  a  manner  that  in- 
dividual injustice  may  be  done  without  remedy  or  redress.  So  may  the  other 
departments.''  "The  court  can  no  more  interfere  with  executive  discretion 
than  the  legislature  or  executive  can  with  judicial  discretion."  It  is  said, 
furthermore,  that  the  constitution  assigned  to  the  governor  no  merely  minis- 
terial duties;  neither  can  the  law  impose  upon  him  any  such. 

We  are  not,  then,  permitted  to  judge  of  A.  H.  Garland^s  act  in  approving 
or  otherwise  dealing  with  the  bond  in  question,  as  governor  of  the  state. 
More  than  this,  we  are  forbidden  to  do  so,  either  in  censure,  criticism,  or 
comment.  Our  task  is  to  separate  the  official  from  the  private  individual 
whom  we  find  is  one  of  the  sureties  on  a  bond  from  the  obligations  of  which 
he  claims  to  be  released.  In  other  words,  we  are  to  deal  with  him  just  as  we 
would  deal  with  one  of  his  co-sureties  who  had,  before  the  delivery  of  the 
bond,  observed  the  erasure  of  the  name  of  Badcliffe  therefrom.  We  take  oc- 
casion to  say,  in  the  outset,  that  if  a  surety,  affected  with  that  kind  of  knowl- 
edge as  to  the  erasure,  is  to  be  released,  it  is  more  on  the  grounds  that  the 
court  has  released  some  of  his  co-obligors  in  response  to  their  pleas  than 
because  of  the  erasure  itself.  Dealing  with  him  as  if  he  were  another  in- 
dividual than  the  governor  of  that  name,  he  would  be  released  on  the  same 
plea  that  his  co-sureties  have  been  released,  except  that  he  occupies  a  different 
position  as  stated.  In  response  to  that,  he  claims  that,  notwithstanding  his 
after-knowledge  of  the  erasure,  he  never  waived  his  right  to  claim  his  re- 
lease; he  never  assented  to  the  alteration,  nor  ratified  the  bond  as  altered; 
and  never  did  anything  in  relation  by  which  he  is  estopped  from  making  this 
his  defense.  The  evidence  does  not  show  that  the  surety  saw  the  erasure 
until  after  it  was  made,  and  knew  nothing  about  it  when  or  before  it  was 
made.  In  such  case,  there  can  be  no  assent;  for  assent,  technically  speaking, 
must  precede  in  point  of  time  the  thing  assented  to.  The  evidence  is  equally 
at  fault  to  establish  a  ratification  which  in  point  of  time  must  succeed  the 
thing  ratified,  because  acts  or  words  amounting  to  ratification  must  be  affirm- 
ative in  their  character,  and  such  as,  in  fact,  would  be  sufficient  to  amount 
to  the  making  of  a  new  contract.  There  is  no  better  settled  principle  than 
that,  to  hold  one  bound  by  any  word  or  act  as  a  waiver,  it  must  be  shown 
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that  he  so  spoke  or  acted  with  all  the  facts  and  circumstances  attending  the 
creation  of  the  right  he  is  alleged  to  have  waived.  The  rule  most  usually  finds 
its  application  in  the  cases  of  indorsers  of  commercial  paper,  but  it  is  none  the 
less  applicable  to  the  case  of  a  surety  on  a  bond  or  other  obligation.  Spurlock  v. 
Union  Bank,  4  Humph.  337;  Creamer  v.  Perry,  17  Pick.  335;  Robinson  v. 
Berryman,  22  Mo.  App.  509;  Dodge  v.  Minnesota,  etc.,  Co.,  14  Minn.  49, 
(Gil.  39;)  Lyon  v.  Tarns,  11  Ark.  205;  Pike  v.  Douglass,  28  Ark.  65.  Nor 
is  it  sufficient  that  he  should  have  notice  of  facts  that,  if  followed  up  by  in- 
quiry, would  have  led  to  information  that  would  have  shown  that  he  was 
discharged.  Thoim,ton  v.  Wynn,  12  Wheat.  187.  Nor  is  there  a  waiver  where 
one  acts  on  a  misapprehension  of  facts.  8purlock  v.  Union  Bank,  4:  Humph. 
337,  supra. 

It  is  urged  that  Grarland,  as  surety,  with  the  knowledge  of  the  erasure  be- 
fore the  bond  was  filed,  is  now  estopped  from  claiming  his  release  on  account 
of  its  invalidity  by  reason  of  the  erasure.  That  theory  is  good  only  in  case 
the  surety  has  intentlonaUy  done  something  to  injure  the  obligee,  or  has  been 
guilty  of  such  gross  negligence  as  to  amount  to  fraud.  Brant  v.  Virginia 
Coal  c&  Iron  Co.,  93  U.  S.  336.  There  is  nothing  in  the  case  to  show  such  intent 
or  such  negligence,  even  if  a  surety  be  in  any  event  answerable  to  the  charge  of 
negligence  on  account  of  his  silence.  Miller  v.  Oilleland,  19  Pa.  St.  119.  Mr. 
Garland's  case,  on  principle,  is  not  unlike  that  of  two  sureties,  in  the  case  of 
Howe  V.  Pedbody,  2  Gray,  556,  who  signed  after  the  alteration  was  made,  and 
who  were  released,  not  directly  because  of  the  alteration,  but  because  the  sure- 
ties who  signed  before  the  alteration  was  made,  were  released  by  law,  not  hav- 
ing any  knowledge  of  the  alteration.  The  statement  of  the  court  in  that  case, 
that  the  last  suieties  had  no  knowledge  of  the  alteration,  evidently  had  refer- 
ence to  their  want  of  knowledge  of  the  circumstances  attending  the  alteration, 
the  same  being  evidently  such  as  they  would  have  seen.  We  conclude,  there- 
fore, that  Mr.  Garland  is  also  released  from  liability  as  a  surety  on  the  first 
bond. 

The  special  plea  of  8.  W.  Nilliams,  surety  on  the  first  bond,  that  he  sijrned 
the  same  conditionally,  and  that  he  delivered  the  same  as  an  escrow  to  the 
principal  defendant,  Churchill,  not  to  be  delivered  finally  until  certain  things 
were  done,  are  not  sustained  by  the  law  and  the  evidence,  except  as  to  tlie 
first,  and  not  as  to  that,  except  the  retention  of  Radcliffe*s  name  on  tlie  bond 
be  regarded  as  one  of  the  conditions  of  his  signing,  that  being  the  only  con- 
dition not  performed.  The  rule  in  such  cases  is  this:  When  the  condition  is 
suggested  to  the  obligee  by  anything  appearing  upon  the  face  of  the  bond,  or 
IS  brought  to  his  knowledge  by  extraneous  evidence,  before  he  accepts  it,  then 
the  plea  of  conditional  execution  is  good,  otherwise  not.  It  is  needless,  how- 
ever, to  discuss  the  subject  further,  as  the  object  of  the  plea  is  fully  obtained 
by  the  plea  of  non  est  factum.  The  plea  that  the  bond  was  delivered  to  the 
principal  obligor,  Churchill,  as  an  escrow,  cannot  be  sustained,  because 
GhurchiU  was  in  no  sense  a  third  party  or  stranger,  but  was  occupying  the 
most  important  relation  to  the  bond,  and  all  its  other  obligors,  as  well  as  to 
the  state,  the  obligee.  • 

It  will  be  seen  from  the  report  of  the  special  master  that  defendant  Church- 
ill disposed  of  8165,000  of  Loughborough  bonds  during  his  firat  term,  pre- 
sumably all  for  state  scrip,  and  accounted  for  only  86,000  of  the  same,  leav- 
ing 8159,000  unaccounted  for  in  any  way.  The  report  shows  also  that  during 
his  second  term  he  disposed  of  845,000  of  the  same  class  of  bonds,  and  ac- 
counted for  none  of  them.  In  each  c^e  the  law  required  him  to  make  a 
proper  list  of  the  scrip  tendered  for  the  bonds,  have  it  certified  by  the  burn- 
ing committee,  and  then  deliver  the  scrip  to  that  committee  to  be  burned,  and 
the  bonds  to  the  purchaser  thereof.  The  certificate  of  the  burning  conmiittee 
was  the  only  lawful  voucher  he  could  take  for  scrip  received  for  bonds.  Fail- 
ing in  any  case  of  the  sale  of  bonds  for  scrip  to  take  this  certificate,  the  pre- 
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sumption  was  that  he  still  held  the  scrip.  In  December,  1877,  after  all  the 
bonds  referred  to  above  had  been  disposed  of,  defendant  Churchill,  as  treas- 
urer, having  on  hand  a  large  amount  of  state  scrip  which  he  had  received  from 
time  to  time  from  the  beginning  of  his  first  term  until  then,  (near  the  close 
of  the  first  year  of  his  second  term,)  caused  the  same  to  be  destroyed  under 
the  provision  of  another  act  of  the  legislature  than  that  under  which  Lough- 
borough bonds  were  issued,  and  the  scrip  received  therefor  was  canceled.  Of 
this  amount  of  state  scrip  which  he  caused  to  be  canceled  and  destroyed  in  De- 
cember, 1877,  he,  with  the  approval  of  the  cancellation  committee,  appropri- 
ated $145,000  to  his  Loughborough  bond  account  generally.  The  special 
master  placed  $45,000  of  this  amount  to  the  credit  of  the  bond  account  of  the 
second  term,  balancing  the  same  exactly;  leaving  $100,000,  which  he  applied 
as  a  credit  to  that  amount  of  the  first  term;  and,  deducting  that  credit  from 
the  debit,  there  remained  for  the  first  term,  unaccounted  for  and  as  a  charge 
against  defendant  Churchill,  the  sum  of  $59,000  of  these  bonds.  This  appro- 
priation of  the  special  master  was  adopted  by  the  court  below,  and  comes  up 
for  our  consideration  on  exception  by  the  plaintiff  to  the  report  of  the  special 
master,  and  the  decree  of  the  court  confirming  the  same. 

The  general  rule  is  that  an  unaccounted-for  debit  balance  should  be  charged 
to  the  term  or  period  in  which  the  default  or  breach  of  duty  occurred.  But 
the  difficulty  in  this  instance  is  to  determine  in  which  term  the  breach  oc- 
curred. True,  in  the  first  term,  $159,000  of  the  bonds  were  disposed  of,  and 
are  unaccounted  for,  yet  the  same  thing  may  be  said  of  the  $45,000  of  bonds 
disposed  of  in  the  second.  In  both  instances  the  breach  of  duty — the  breach 
of  the  official  bonds — consisted  in  not  taking  proper  vouchers  for  scrip  deliv- 
ered up  to  be  burned,  and  in  delivering  the  bonds  to  purchasers  without  first 
taking  these  vouchers.  In  the  one  case  there  is  a  defalcation  of  $159,000,  and 
in  the  other  a  defalcation  of  $45,000.  The  scrip  burned  in  December,  1877, 
and  appropriated  to  this  bond  account,  so  far  as  we  can  know  frgm  the  evi- 
dence, had  no  connection  with  the  bonds  disposed  of  and  accounted  for.  De- 
fendant Churchill  might,  perhaps,  have  appropriated  the  scrip  to  the  full  sat- 
isfaction of  his  bond  account  of  one  term,  and  the  balance  to  the  other,  but  he 
made  no  such  appropriation,  but  left  that  to  be  done  by  the  court  as  the  law 
directs.  The  court  can  find  no  rule  of  law  which  would  apply  the  credit  to 
the  one  term  more  than  to  the  other,  because  we  cannot  know  from  the  evi- 
dence when  the  credit  assets  came  to  hand.  We  cannot  even  entertain  a 
reasonable  presumption  that  any  particular  portion  was  taken  in  during  one. 
term  and  the  remainder  in  the  other.  Under  this  state  of  things,  the  court 
is  authorized  to  make  no  other  than  an  equitable  appropriation.  We  there- 
fore adopt  the  rule  laid  down  by  Chancellor  Walworth  in  Stone  v.  Seymour^ 
15  Wend.  19,  and  appropriate  the  $145,000  ratably  between  the  $159,000  and 
the  $45,000  debits,  and  this  accordingly  is  done. 

The  plaintiff  also  questioas  the  justice  of  the  appropriation  of  the  item  of 
$9,589.04  on  the  sinking-fund  account  as  a  charge  against  the  third  term  in- 
stead of  the  second  term.  The  first  error  was  committed  by  entering  an  er- 
roneous credit  of  that  amount  in  t^e  last  quarter  of  the  second  term.  This 
was  attempted  to  be  corrected  by  charging  the  same  amount  to  the  account  of 
the  first  quarter  of  the  third  term.  This  was  proper  as  between  Churchill  and 
the  state,  but  the  case  is  very  different,  and  more  difficult  of  solution,  as  be- 
tween the  two  sets  of  sureties  on  the  second  and  third  bonds.  The  credit 
having  been  taken  in  the  second  term  for  so  much  money  paid  out,  without  a 
voucher  to  substantiate  the  truth  of  the  payment,  or  to  show  to  whom  it  was 
made,  constitutes  of  itself  a  breach  df  the  bond  for  that,  the  second,  term. 
There  is  no  evidence  which  satisfactorily  explains  the  matter.  The  charge  of 
the  same  amount  back  in  the  third  term  is  no  explanation  whatever,  nor  does 
it  purport  to  be.  The  $9,589.04  appropriated  by  the  chancellor  as  a  charge 
against  the  third  term  must,  under  the  rule  governing  such  cases,  and  in  ac- 
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cordance  with  the  authorities,  be  charged  against  the  second  tenn  and  its 
obligors.  See  Vivian  v.  Otis,  24  Wis.  518;  InTiabitanta  of  Rochester  v.  Ran- 
dall, 105  Mass.  295. 

The  decree  of  the  chancellor  is  reyersed  as  to  the  appropriation  of  credits 
and  debits  as  herein  indicated,  and  affirmed  in  other  respects,  interest  at  6 
per  cent,  on  all  amounts  adjudged,  from  date  of  his  decree;  that  portion  of  it 
distributing  the  costs  being  modified  so  that  two-thirds  of  the  costs  be  ad- 
judged against  defendant  Churchill,  and  one-third  thereof  against  him  and  his 
bondsmen  for  the  second  term  herein  sued,  and  the  clerk  will  make  up  the 
decree  in  accordance  with  the  opinion. 

GoGEKiLL  and  Battlb,  JJ.,  did  not  sit  in  this  cause. 


KmBT  and  others  v.  Tompkins. 
(Supreme  Oourt  of  Arkanacu,    February  19,  1887.) 

1.  RePLEVIK— CONDITIOKAL  SALB— TiTLE  OF  PbOPESTT  IH  PlaISTIFF— PlEADIKG— JTTDQ- 

MKNT. 

In  an  action  of  replevin  of  a  sewing-machine  which  had  been  sold  to  defendant 
bvplaintiflfe  by  a  conditional  sale,  promiasory  notes  being  given  for  part  of  pur- 
chase money,  which  notes  were  conditioned  that  the  right  of  property  in  the  ma- 
chine should  remain  in  the  plaintlfib  until  the  notes  were  paid,  the  right  of  plain- 
tiffs to  recover  was  admitted  by  the  answer  of  defendant,  the  only  effect  of  which 
was  to  protect  the  defendant  against  damages  and  costs.  HM,  that  the  judgment 
awarding  to  defendant  a  return  of  the  machine  or  its  value  was  bad,  because  de- 
fendant had  not  claimed  a  return  thereof. 

2.  CoiTDITIOirAL  Sals— SUBBKNDKRIKO  PUBCHASS-MOKST  NOTES  BBFOBE  REPLEVIN  SUIT. 

In  an  action  of  replevin  of  a  sewing-machine  which  had  been  sold  by  plaintiffs  to 
defendant  by  conditional  sale,  where  the  evidence  showed  that  plaintins  were  the 
owners  and  entitled  to  the  possession  of  the  machine,  and  there  was  nothing  in  the 
agreement  between  the  parties  requiring  the  plaintifis  to  give  up  the  notes  which 
had  been  given  for  part  of  the  purchase  money  before  they  could  resume  possea- 
sion  of  the  property,  heldy  that  an  instruction  by  the  court  to  the  jury  that  plaintifSi 
could  not  maintain  the  action  without  first  surrendering,  or  ofTering  to  surrender, 
the  notes,  was  erroneous.^ 

Appeal  from  circuit  court,  Nevada  county. 

Atkiwum  d:  Tompkins,  for  appellants.  Montgomery  c&  Hamhy,  for  ap- 
pellee. 

Smith,  J.  S.  B.  Kirby  &  Co.  brought  replevin  against  Tompkins  for  a 
sewing-machine.  The  answer  denied*that  the  defendant  unlawfully  detained 
possession,  or  that  the  plaintiffs  had  sustained  any  damage  by  the  detention. 
On  a  trial  before  a  jury  the  following  facts  were  proved:  On  the  fifteenth 
day  of  March,  1884,  the  plaintiffs  had  made  a  conditional  sale  of  the  machine 
to  the  defendant  at  the  price  of  $43,  of  which  $10  were  paid,  and  notes  pay- 
able at  one  and  two  months  were  taken  for  the  residue.  The  notes  were  pro- 
duced, in  which  the  agreement  for  sale  was  thus  expressed:  "The  Wilson 
Sewing-machine,  style  3,  plate  number  202,789,  for  the  use  of  which  to  the 
maturity  hereof  this  note  is  given,  is  and  shall  remain  the  property  and  under 
the  control  of  S.  B.  Kirby  &  Co.,  or  assigns;  and  for  default  of  payment,  or 
if  the  said  S.  B.  Kirby  &  Co.  deem  the  machine  in  unsafety  by  removal  or 
otherwise,  it  shall,  on  demand,  be  returned  to  S.  B.  Kirby  &  Co.,  or  assigns, 
in  good  order,  and  with  pro  rata  pay  for  its  use,  which  shall  be  $3  per  month. 
It  is  understood  and  agreed  that  2S.  B.  Kirby  &  Co.  own  this  machine  abso- 
lutely, and  the  title  remains  in  them  until  the  machine  is  paid  for  in  full." 
Shortly  after  maturity  of  the  notes,  an  agent  of  the  plaintiffs  demanded  payment 
of  the  defendant  or  the  surrender  of  the  machine.    The  defendant  refused 

»8ee  Redewill  v.  Gillen,  (N.  M.)  12  Pac.  Rep.  872,  and  note ;  Tufts  V.Cleveland,  (Tex.) 
8  8.  W.  Rep.  288. 
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payment,  and  refused  also  to  give  up  tl^  machine  unless  his  notes  were  sur- 
rendered at  the  same  time.  The  agem:  replied  that  he  had  no  instructions 
upon  this  point.  The  court,  in  effect,  told  the  jury  that  the  plaintiffs  could 
not  maintain  their  action  without  first  surrendering,  or  offering  to  surrender, 
the  notes.  The  verdict  was  for  the  defendant,  and  that  he  was  entitled  to  the 
possession  of  the  machine,  the  value  of  which  was  found  to  be  $32.50,  and 
judgment  was  entered  for  the  return  of  the  machine  or  its  value. 

The  judgment  is  bad,  because  it  awards  to  the  defendant  restitution  of  a 
chattel  of  which  he  had  not  claimed  the  return.  The  right  of  the  plaintiffs  to 
recover  was  admitted  by  the  answer,  the  only  effect  of  which,  if  true,  was  to 
protect  the  defendant  against  damages  and  costs.  Mansf .  Dig.  §  5181 ;  Broiim 
v.  Stanford,  22  Ark.  76;  JSTeU  v.  GUlen,  27  Ark.  184;  Wells,  Repl.  88  485, 
487,491,713. 

Passing  to  the  evidence,  the  uncontradicted  facts  are  that  the  plaintiffs 
were  the  owners  and  entitled  to  the  possession  of  the  machine;  and  nothing 
in  the  agreement  between  the  parties  required  the  plaintiffs  to  give  up  the 
notes  before  they  could  resume  possession  of  the  property.  Fleck  v.  Warner, 
25  Kan.  492. 

Beversed,  and  a  new  trial  ordered. 


St.  Louis,  I.  M.  &  S.  By.  v.  Smith. 

{Supreme  Cbtiri  of  Arkansas.    Febroaiy  26, 1S87.) 

Niw  Trial— VxitDiGrr  aoainbt  Eyidshob. 

Plaintiff  brought  an  action  against  a  railroad  company  upon  an  account  forserr- 
ices.  He  had  been  a  station  agent  of  the  company,  and  had  collected  a  large  amount 
of  money  which  had  not  been  accounted  for.  The  company  discharged  him,  and 
refused  to  pay  the  salary  and  commissions  due  him ;  and,  when  the  action  was 
brought,  pleaded  as  a  counter-claim  the  amount  of  the  missing  funds.  Plaintiff  did 
not  deny  that  the  money  had  been  collected  by  him,  but  undertook  to  prove  that 
it  had  Deen  appropriated  by  the  company's  telegraph  operator  and  c^k  in  the 
same  office,  who,  at  his  request,  acted  in  his  absence  as  his  assistant.  There  was  a 
conflictof  testimony  as  to  whether  the  clerk  or  plaintiff  appropriated  the  funds. 
The  jury  found  a  verdict  for  the  plaintiff.  JSe/d,  that  the  evidence  was  insufficient 
to  sustain  the  verdict,  and  that  defendant  was  entitled  to  a  new  trial. 

Appeal  from  circuit  court,  Ouachita  county. 

Dodge  &  Johnson,  for  appellant.    B,  W,  Johnson,  for  appellee. 

GocKRiLL,  0.  J.  The  errors  complained  of  in  the  court's  charge  to  the 
jury  were  waived  by  failing  to  assign  them  as  grounds  for  a  new  trial  in  the 
motion  filed  for  that  purpose.  The  only  question  presented  by  the  record  is, 
is  the  evidence  sufficient  to  sustain  the  verdict?  The  suit  was  instituted  by 
Smith  against  the  company  upon  an  account  for  service  rendered.  The  cor- 
rectness of  this  account  was  admitted  by  the  company,  the  contest  arising 
over  a  counter-claim  presented  by  the  company  against  the  plaintiff.  The 
facts  as  to  that  are  as  follows:  The  plaintiff  had  been  the  company's  station 
agent  at  Camden,  in  this  state.  It  was  his  duty  to  make  a  daily  report  of  his 
business  to  the  company,  and  with  it  to  remit  the  day's  collection  of  money 
made  in  the  company's  business.  At  the  end  of  about  a  year's  service  it  waa 
discovered  that  a  large  amount  of  the  company's  money  collected  at  his  sta- 
tion had  not  been  accounted  for.  He  was  discharged ,  and  the  company  refused 
to  pay  the  salary  and  commissions  due  him.  It  was  for  this  he  sued.  He 
did  not  deny  that  the  nooney  claimed  by  the  company  had  been  collected  and 
not  accounted  for,  but  undertook  to  prove  that  the  missing  funds  had  been 
appropriated  by  the  company's  telegraph  operator  and  clerk  in  the  same  of- 
fice, who,  it  appears,  was  his  assistant.  There  was  a  conflict  of  testimony  as 
'  to  whether  the  clerk  or  the  plaintiff  appropriated  the  missing  funds,  but,  for 
the  purpose  of  fixing  the  plaintiff's  liability  to  account  to  the  company,  it 
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is  not  material  upon  whom  the  odium  of  the  misappropriation  rests.  All 
agree  that  the  money  was  collected,  and  not  accounted  for,  and  there  is  noth- 
ing to  vary  or  contradict  the  plaintiff's  statement  to  the  effect  that  he  had  gen- 
eral charge  of  the  office  and  control  of  the  business  to  which  he  was  assigned; 
that  he  had  the  right  to  collect  and  handle  the  money  to  the  exclusion  of  the 
clerk  and  all  others;  that  the  company  looked  to  him  for  the  payment  of  all 
money  collected  in  his  department  at  Camden,  furnished  him  with  a  combi- 
nation lock  safe  for  its  safe-keeping,  and  required  a  bond  of  him  alone  for  the 
faithful  discharge  of  that  duty.  It  was  the  plaintiff's  custom  to  permit  the 
clerk  to  receipt  for  money  due  the  company  in  his  (plaintiff's)  name  as  sta- 
tion agent.  Now,  if  it  is  a  settled  fact  that  it  was  through  his  clerk  that  the 
deficit  was  brought  about,  the  maxim  quifadtper  aliumfacit  per  ae  would 
still  leave  the  liability  to  account  to  the  company  upon  the  plaintiff.  Having 
assumed  the  responsibility  to  the  company  for  the  payment  of  all  money  col- 
lected through  his  office,  he  could  not  after  a  loss  shield  himself  from  liability 
by  proving  that  one  who  acted  with  his  assent  in  making  collections  had  ap- 
propriated the  money  he  was  allowed  to  collect.  The  plaintiff  seems  to  have 
fully  appreciated  his  liability,  for  he  testifies  that  he  intended  to  make  good 
the  losses  to  the  company  as  long  as  they  appeared  to  be  within  reasonable 
bounds. 

In  the  month  of  January,  previous  to  his  discharge,  the  plaintiff  was  relieved 
from  station  duty  for  a  period  of  three  days,  and  assigned  by  the  company  to 
other  service,  the  clerk  above  mentioned  in  the  mean  time  having  sole  charge 
of  the  station  by  direction  of  the  plaintiff's  superior  officer.  If  it  were  shown 
that  any  defalcation  occurred  in  this  interval,  the  plaintiff  would  to  that  ex- 
tent be  exonerated  from  liability,  because  the  r^pionsibilities  as  well  as  the 
duties  of  the  office  had  for  that  time  been  devolved  by  the  company  itself  upon 
the  agent.  But  there  was  no  attempt  to  locate  any  mismanagement  in  the 
office  in  that  interval.  The  plaintiff  himself  testifies  that  the  first  shortage  in 
the  accounts  of  the  office  discovered  was  on  the  seventh  of  the  following  June, 
in  the  account  for  that  month;  but  the  balance-sheet  for  each  day  showed  for 
itself  what  had  been  or  ought  to  have  been  collected,  and  any  error  could  have 
been  easily  detected.  The  case  was  tried  upon  an  erroneous  theory  of  the 
principal's  liability  or  non-liability  for  his  agent's  acts.  The  verdict  is  with- 
out evidence  to  sustain  it,  and  the  judgment  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 


Darnell  and  others  v.  State  ex  reZ.,  etc. 
{Supreme  Court  of  Arkansas.    February  26,  1887.) 

1.  GoRPORATiovs — ^Turnpike  Company — Fobfbiturb  of  Charter— Quo  Warranto. 

It  is  a  tacit  conditioD,  annexed  to  the  creation  of  every  corporation,  that  it  is  sal)- 
ject  to  dissolution  hyr  forfeiture  of  its  firanchise  for  willful  misuser  or  non-user  in 
regard  to  matters  which  go  to  the  essence  of  ijie  contract  between  it  and  the  state, 
and  a  proceeding  upon  an  information  in  the  nature  of  quo  warranto^  filed  by  the 
attorney  general  on  behalf  of  the  state,  is  the  proper  mode  of  trying  the  issue. 

2.  Turnpikes— Ferry— Revocation  of  Charter  of  Turnpike. 

Where  it  was  the  intention  of  the  charter  of  a  turnpike  company  to  establish  a 
ferry  merely  as  an  incident  to  the  turnpike,  in  order  to  render  travel  over  it  fea- 
sible, the  privilege  of  maintaining  the  ferry  falls  in  that  event  with  the  revocation 
of  the  turnpike  franchise. 

Appeal  from  circuit  court,  Ouachita  county. 

Barker  &  Johnson,  for  appellants.  H.  Q,  Beeme  and  Jones  &  Martin,  for 
appellee. 

CocKBiLL,  C.  J.  The  appellants  enjoyed  a  corporate  franchise  under  a 
charter  framed  under  the  general  act  of  January  8,  1851,  (see  Acts  1850-51, 
p.  851,)  to  take  tolls  from  a  turnpike  road,  and  a  ferry  connected  with  it,  over 
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the  Ouachita  river.  The  charter  was  annulled  by  the  judgment  of  the  circuit 
court  upon  an  information,  in  the  nature  of  qtw  warranto,  filed  by  the  attor- 
ney general  on  behalf  of  the  state.  The  cause  was  tried  by  the  court  without 
a  jury.  No  declarations  of  law  were  asked,  and  none  were  given;  none  of 
the  evidence  was  objected  to,  and  a  new  trial  was  not  asked.  The  bill  of  ex- 
ceptions sets  forth  the  evidence  adduced  on  the  trial,  nothing  more.  The 
couii;  found  as  a  fact  that  no  effort  had  been  made  to  keep  the  road  up  as  re- 
quired by  the  charter  for  more  than  five  years  next  before  the  institution  of 
this  proceeding,  and  that  the  road  had  never  been  kept  in  any  better  condition 
than  the  ordinary  county  dirt  roads;  and  thereupon  gave  judgment  annulling 
the  charter,  and  forfeiting  to  the  state  the  franchise  previously  enjoyed  by 
the  corporation. 

Upon  this  state  of  the  record,  the  only  question  presented  by  the  appeal  is 
this:  Concluding,  as  we  must,  the  facts  to  be  correctly  found,  does  the  effect 
given  to  them  by  the  judgment  of  the  court  legally  follow?  Smith  v.  Hoh 
liSt  46  Ark.  17.  It  is  a  tacit  condition  annexed  to  the  creation  of  every  cor- 
poration that  it  is  subject  to  dissolution  by  forfeiture  of  its  franchise  for  will- 
ful misuser  or  non-user  in  regard  to  matters  which  go  to  the  essence  of  the 
contract  between  it  and  the  state,  and  the  proceeding  here  adopted  is  the 
proper  mode  of  trying  the  issue.  State  v.  Keal  JE state  Bank,  5  Ark.  595; 
Smith  V.  State,  21  Ark.  294;  State  v.  Leatherm^n,  38  Ark.  81 ;  Terrett  v.  Tay- 
lor, 9  Cranch,  43;  Mumma  v.  Potomac  Co.,  8  Pet.  287;  People  v.  Railroad 
Co.,  9  Wend.  361. 

It  is  the  very  substance  of  the  duty  a  turnpike  company  assumes  when  in- 
corporated to  construct  and  maintain  its  road  in  substantial  compliance  with 
its  charter  requirements.  The  charter  in  this  case  specified  how  the  road 
should  be  constructed  and  maintained;  its  width,  the  height  of  the  road-bed, 
and  the  drains  being  specifically  designated.  The  court  found,  upon  issue  of 
fact,  that  these  requirements  had  been  persistently  disregarded  for  a  period 
of  more  than  five  years.  This  long-continued  neglect  indicates  a  degree  of 
willful  non-feasance  that  justifies  a  revocation  of  the  franchise.  State  y. 
Royalton  c6  W.  Turnpike  Co.,  11  Vt.  431;  People  v.  Turnpike  Co.,  28  Wend. 
253;  StaU  v.  Turnpike  Co.,  21  N.  J.  Law,  9. 

2.  It  was  probably  the  intention  of  the  charter  to  establish  the  ferry  merely 
as  an  incident  to  the  turnpike,  in  order  to  render  travel  over  it  feasible.  The 
privilege  of  maintaining  the  ferry  would  in  that  event  fall  with  the  revoca- 
tion of  the  turnpike  franchise.  If  the  charter  was  designed  to  confer  the  in- 
dependent privilege  of  maintaining  a  ferry,  as  the  information  alleged  and  the 
circuit  judge  seems  to  have  supposed,  it  went  beyond  the  powers  conferred 
by  the  act  under  which  it  was  drafted,  and  an  attempt  to  exercise  the  privi- 
lege under  it  would  have  been  a  usurpation  of  right.  The  power  to  grant 
ferry  privileges  was  then,  as  now,  vested  in  the  county  courts,  and  there  is 
nothing  in  the  act  of  1851  indicating  an  intention  to  interfere  with  this  power, 
or  to  place  it  elsewhere.  If,  then,  the  corporation  was  attempting  to  exer- 
cise a  franchise  under  its  charter  to  which  it  was  not  legally  entitled,  the  in- 
formation was  the  correct  remedy  to  reach  the  usurpation,  and  the  judgment 
of  ouster  is  right.    High,  Extr.  Rem.  §  650. 

In  any  view,  the  judgment  is  correct,  and  is  affirmed. 


ShAUL  tJ.  DUPREY. 

{Suprenu  Court  of  ArkanMu,    February  28,  1887.) 

ExBCunoN— SxjPEBflKDBAB  BoNZ>— Injunciion— Mansf.  Dio.  Ark.  St.  }{  1369,  2435. 
Where  judgment  has  been  rendered  against  a  defendant  and  his  sureties  on  a 
wpersedeas  bond  on  ai)peal  from  a  justice  of  the  peace  in  a  criminal  case,  and  en- 
tered by  a  clerical  misprision  against  the  principal  onlv,  and  at  the  next  term 
amended  by  the  court  by  a  nunc  pro  tunc  entry,  so  as  to  show  a  judgment  against 
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the  sureties  as  well,  a  bill  in  equity  will  not  lie  to  enjoin  execution  against  tbesure- 
ties;  Mansf.  Dig.  Ark.  St.  J  2435,  anthorizing  the  rendition  of  judgment  in  appeals 
from  justices  of  the  peace  in  criminal  causes,  in  case  of  conviction,  against  the 
principal  and  sureties  on  the  bond  without  further  notice ;  and  the  cases  of  Rogers  v. 
SrookSy  31  Ark.  194,  and  Freeman  v.  Mears^  35  Ark.  278,  deciding  that  a  judgment 
against  the  sureties  might  be  rendered  at  a  subsequent  term  without  notice;  and 
there  being  ample  remedy  at  law  by  appeal,  or  by  certiorari^  with  a  temporary  re- 
straining order,  under  Mansf.  Dig.  Ark.  St.  }  1369,  or  by  application  to  the  court 
which  rendered  the  judgment  to  recall  and  quash  the  execution.  Ryan  y.  BoydL,  83 
Ark.  778,  distinguished. 

Appeal  from  circuit  court,  Lee  county. 
H,  N,  Hutton,  for  appellant. 

Smith,  J.  The  object  of  this  bill  was  to  enjoin  the  execution  of  a  judg- 
ment which  was  alleged  to  be  void  for  want  of  notice.  From  the  bill,  answer, 
and  exhibits.  It  appeared  that  one  liichardson,  having  been  found  guilty  of  a 
criminal  offense  by  a  justice  of  the  peace,  had  taken  an  appeal,  giving  a  «t*- 
persedeas  bond  with  the  plaintiff  as  his  sureties;  that  he  was  again  convicted 
in  the  circuit  court,  and  judgment  rendered  against  him  and  his  sureties  for 
a  fine  of  $200  and  costs,  but,  by  some  clerical  misprision,  the  judgment  was  in 
fact  entered  against  Richardson  alone;  that  at  the  next  term  the  court,  with- 
out any  notice  to  the  parties  to  be  affected,  had  undertaken  by  a  nunc  pro 
tunc  entry  to  amend  its  record  so  as  to  show  a  judgment  against  the  sureties 
as  well  as  Richardson,  and  for  satisfaction  of  such  judgment  an  execution' 
bad  been  Issued  and  placed  in  the  hands  of  Duprey,  the  sheriff  of  the  county, 
under  which  the  property  of  the  plaintiffs  had  been  seized.  At  the  hearing 
the  circuit  court  dismissed  the  bill. 

In  appeals  from  justices  of  the  peace  in  criminal  causes,  where  the  judg- 
ment has  been  superseded,  section  2435  of  Mansfield's  Digest  authoiizes  the 
rendition  of  judgment,  in  case  of  conviction,  against  the  principal  and  sureties 
in  the  bond  without  further  notice.  According  to  the  cases  of  Rogers  v. 
Bi'ooks,  31  Ark.  194,  and  Freeman  v.  Hears,  35  Ark.  278,  the  judgment  against 
the  sureties  might  be  entered  at  a  subseq uent  term  without  notice  to  them.  If 
those  cases  are  correct,  the  decree  dismissing  the  bill  is  obviously  correct.  If, 
on  the  other  hand,  it  be  conceded  that  those  cases  were  wrongly  decided,  sec- 
tion 3910  of  Mansfield's  Digest,  requiring  proceedings  to  correct  misprisions  of 
the  clerk  to  be  on  reasonable  notice  to  the  adverse  party,  and  section  5201  de- 
claring all  judgments  rendered  without  notice  to  be  absolutely  void,  the  decree 
is  still  correct;  for  the  party  aggrieved  by  such  a  judgment  has  an  ample  remedy 
at  law  by  appeal,  or  by  certiorari,  with  a  temporary  restraining  order,  (Mansf. 
Dig.  §  1369,)  or  by  an  application  to  the  court  which  rendered  the  judgment 
to  recall  and  quash  the  execution.  If  the  court  was  not  in  session,  the  judge 
in  vacation  could  stay  the  execution  of  the  process  until  the  court  met.  Mansf. 
Dig.  g  2988  et  seq,;  Const.  1874,  art.  7,  §  14;  King  v.  Clay,  34  Ark.  291; 
Staitoell  V.  Oliver,  35  Ark.  184;  1  High,  Inj.  (2d  Ed.)  §§  228,  231. 

We  do  not  mean  to  impugn  the  authority  of  Byan  v.  Boyd,  33  Ark.  778. 
In  that  case  the  execution  was  levied  upon  real  estate,  and  the  title  thereto 
was  liable  to  be  clouded  unices  the  sale  was  restrained.  So  there  might  be  in- 
stances where  a  court  of  equity  would  be  justified  in  interfering  to  prevent  the 
sale  of  chattels,  as,  for  example,  family  pictures,  which  have  a  peculiar  value 
far  above  their  market  piice,  or  slaves,  when  the  institution  of  slavery  ex- 
isted; but,  ordinarily,  the  judgment  defendant  has  an  adequate  legal  remedy, 
and  there  should  be  some  other  element  of  equity  besides  the  allegations  that 
a  judgment  is  void  to  call  for  the  interposition  of  the  chancellor.  Decree  af- 
finned. 
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Prey  o.  Campbell. 

{Oovrt  of  Appeals  of  Kentucky.    February  24,  1887.) 

1.  MoBTOAQE— Absolute  Deed— Redemption  from  Execution  Sale. 

Where  one  conveyed  her  interest  in  land  to  another  by  a  deed  absolute  in  form, 
but  the  grantee  at  the  same  time  executed  to  her  a  written  agreement  binding  him- 
self to  reconvey  the  land  to  her  so  soon  as  he  might  realize  from  the  rents  a  sum 
sufficient  to  repay  him  what  he  had  paid  out  in  redeeming  the  land  from  an  exe- 
cution purchaser,  heid^  the  two  instruments  should  be  considered  together,  and  be- 
ing so  considered,  constituted  a  mortgage.^ 

2.  Same— Rent. 

The  grantee  in  an  absolute  deed  that  is  shown  to  be  a  mortgage,  being  a  mort- 
gagee in  possession,  is  to  be  held  to  the  care  that  a  provident  owner  would  exercise 
m  the  management  of  the  land ;  and  when  he  rents  it  out,  he  is  to  be  charged  with 
what  appears  from  the  evidence  to  be  a  reasonable  rent,  even  though  he  may  not 
have  received  so  much,  especially  when  he  keeps  no  account  showing  his  receipts. 

Appeal  from  circuit  court,  Daviess  county. 

Otoen  (&  Ellis,  for  appellant.     G,  W.  Jolly,  for  appellee. 

Holt,  J.  The  appellee,  Amy  \V,  CSampbell,  on  January  29, 1879,  conveyed 
to  the  appellant,  W.  H.  Frey,  by  a  deed  absolute  upon  its  face,  her  life-estate 
in  20  acres  of  land,  which  had  been  allotted  to  her  as  dower.  He  at  the  same 
time  executed  to  her  a  writing  binding  himself  to  reconvey  the  land  to  her  so 
soon  as  he  might  realize  from  the  rents  thereof  a  sum  sufficient  to  repay  him 
what  he  had  paid  out  for  her  in  redeeming  the  land  from  an  execution  pur- 
chaser. The  two  instruments,  considered  together,  were  properly  treated  by 
the  lower  court  as  a  mere  mortgage. 

Its  commissioner  charged  the  appellant  with  $100  rent  per  annum  for  the 
land;  and,  upon  a  settlement  of  the  accounts  between  the  parties,  found  the 
appellant  indebted  to  the  appellee  in  a  balance  of  over  $300.  This  was  re- 
duced by  the  lower  court  to  $191.02,  and  a  judgment  rendered  therefor  for 
the  appellee,  after  first  decreeing  that  the  mortgage  had  been  satisfied.  The 
principal  ground  of  complaint  by  the  appellant  is  that  the  court  charged  him 
with  what  it  regarded  as  a  reasonable  rent  for  the  land,  instead  of  what  he 
in  fact  realized  from  it.  The  judgment  of  the  lower  court  does  not  recite  the 
amount  of  annual  rent  charged  to  him,  but  merely  gives  the  result  of  its  cal- 
culation as  to  the  confiicting  claims  of  the  parties.  It  was,  however,  about 
$75.  It  is  shown  by  a  decided  weight  of  testimony  that  $100  was  a  reason- 
able rent  per  annum  for  the  land.  Some  three  or  four  years  before  the  ap- 
pellant got  it,  he  rented  it  out  for  the  appellee  at  $140  a  year;  and,  after  this 
suit  was  brought,  it  was  put  in  the  hands  of  the  receiver,  and  rented  by  him 
for  $100  for  a  year. 

The  appellant  says  that  for  1879  he  realized  $60;  for  1880,  $57;  1881,  $30; 
and  for  1882,  $45.  A  mortgagee  in  possession  is  held  to  the  care  that  a  provi- 
dent owner  would  exercise,  and  is  chargeable  with  what  he  should,  with  rea- 
sonable care  and  attention,  have  received.  If  he  occupies  or  uses  the  property 
in  person,  the  value  of  such  use  or  occupation  must  necessarily  be  determined 
by  the  evidence  of  experts  as  to  what  ought  to  have  been  received  for  the 
rent.  It  is  also  admissible,  where,  as  in  this  instance,  he  has  not  had  the 
possession  in  person,  but  has  failed  to  keep  proper  accounts.  This  the  ap- 
pellant does  not  seem  to  have  done.  He  exhibits  no  book-account  whatever, 
and  presumably  kept  none.  He  never  rendered  any  account  to  the  appellee; 
and,  if  he  kept  none,  he  is  chargeable  with  what  he  might  have  received,  and 
must  be  presumed  to  have  received,  by  the  exercise  of  ordinary  care.  Indeed 
the  true  rule  is  that  a  mortgagee  in  possession,  either  in  person  or  by  ten- 
ant, is  bound  to  account  for  the  rents  and  profits  received  by  him,  or  which 


'  See  note  at  end  of  case. 
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he  might  haye  received  by  the  use  of  reasonable  diligence  and  care,  and  can- 
not be  allowed  for  improvements  which  may  even  better  the  estate,  or  which  are 
of  a  permanent  character  even,  unless  they  were  proper  to  keep  the  property 
in  necessary  repair,  because  the  burden  of  redeeming  would  be  thus  increased. 
2  Jones,  Mortg.  §§  1124^-1127. 

We  must  presume  that  what  is  shown  would  have  been  a  reasonable  rent 
for  the  property  could,  by  the  exercise  of  reasonable  diligence,  have  been 
realized,  and  the  amount  fixed  by  the  chancellor  appears  to  us  to  have  been 
substantial  equity  between  the  parties.    Judgment  affirmed. 

NOTB. 

An  instmment  in  the  form  of  a  deed  containlDg  a  clause  of  defeasance,  and  intended 
m  a  security,  is  a  mortgage.  Pearoe  y.  Wilson,  (Pa.)  2  Atl.  Bep.  90 ;  Mellon  v.  Lem- 
mon,  Id.  56.  Where  a  deed  absolute  on  its  face  and  a  written  Mpreement  are  contem- 
poraneously executed,  they  should  be  construed  together ;  and  if  it  then  appears  that 
there  was  a  pre-existing  indebtedness,  on  payment  of  which  the  debtor  and  grantor 
will  be  entitled  to  a  reconveyance  of  tne  property,  and  that  the  grantee  surrenders  no 
remedies  before  available  for  the  collection  of  his  debt^  but  merely  obtains  the  additional 
right  to  retain  the  title  to  such  property  until  the  deot  is  actually  paid,  such  deed  and 
agreement  constitute  a  mortgage,  Yoss  v.  Eller,  (Ind.)  10  N.  B.  Kep.  74 ;  Hnscheon  v. 
Huscheon,  (Gal.)  12  Pac.  Re^.  411 ;  as  does  also  a  deed  with  a  bond  to  reconvey  the  same 
land  on  the  payment,  within  a  given  time,  of  a  specified  amount  of  money,  with  a 
named  rate  of  interest.  Bunker  v.  Barron,  (Me0_8  Atl.  Rep.  253:  Martin  v.  Pond,  30  Fed. 
Rep.  — ;  Butman  v.  James,  (Minn.)  27  N.  W.  Rep.  66;  Jefltrey  v.  Hursh,  (Mich.)  25 
N.W.  Rep.176. 

But  a  bond  given  by  the  grantee  three  years  afl^er  the  delivery  of  the  absolute  deed, 
conditioned  to  reconvey  to  the  grantor  the  same  land,  does  not  constitute  such  an  in- 
strument of  defeasance  as  will  convert  the  deed  into  a  mortgage,  Stone  v.  Merrill,  (Me.) 
1  Atl.  Rep.  684 ;  and  where  a  farm  was  conveyed  to  one  who,  on  the  same  day,  executed 
a  defeasance,  evidence  was  held  admissible  to  show  that  the  deed  was  an  absolute  sale, 
and  that  the  defeasance  was  an  after-consideration,  and  was  not  a  part  of  the  transac- 
tion, but  a  mere  agreement  that  was  never  comphed  with,  Murray  v.  McCJarthy,  (Pa.) 
6  Atl.  Rep.  243. 


J0B:NS  0.  GOMMONWBALTH. 
{Oourt  cf  Appeals  of  Kentucky.    March  1, 1887.) 

1.  JuBT — CanavAL  Gasb— Appointing  Special  Sheriff  to  Summon  Impartial  Jttrors. 

Affidavits  being  filed  in  a  criminal  prosecution  stating  that  the  sheriff  would  not 
summon  fair,  competent,  and  impartial  jurors  to  try  the  case,  the  court  had  au- 
thority to  appoint  another  person  to  summon  jurors,  under  (Mm.  Code  Ky.  ^  193, 
providing  tnat  the  court  may  for  sufficient  cause  designate  some  other  officer  or 
person  than  the  sheriff  to  summon  petit  jurors.  And  under  this  section  the  ap- 
pointment may  be  made  at  the  instance  of  either  party, — either  the  prosecution  or 
the  accused. 

2.  Murder— AiniNQ  and  Abetting  a  Crime. 

Evidence  examined,  and  held  sufficient  to  convict  the  defendant  as  aider  and 
abettor  in  the  crime  of  murder. 

Appeal  from  circuit  court,  Magoffin  county. 

Wood  &  Day,  W,  W.  McQuire,  and  W.  8,  Harkins,  for  appellant.  P.  W. 
Hardin,  Atty.  Gen.,  for  appellee. 

Bennett,  J.  The  appellant  having  been  indicted  as  aider  and  abettor  to 
the  murder  of  Proctor  Arnett,  and  having  been  tried  and  convicted  of  the 
crime,  and  his  punishment  fixed  at  confinement  in  the  state  prison  for  life, 
and  his  motion  for  a  new  trial  having  been  overruled,  he  has  appealed  to  tliis 
court.  The  killing  of  Arnett  occurred  in  SalyersviUe  on  the  first  Monday  in 
August,  1885,  late  in  the  evening.  On  the  trial  the  commonwealth  proved 
that  the  appellant,  while  on  his  way  to  SalyersviUe,  fired  off  his  pistol,  and 
proclaimed  himself  the  best  man  in  the  world;  that  after  getting  to  Salyers* 
ville,  and  before  the  commencement  of  the  difficulty  in  which  Arnett  was 
killed,  the  appellant  waived  his  hand  at  Arnett*  and  said  he  was  a  ca 
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he  and  John  Anderson,  the  person  who  did  the  killing,  were  seen  together, 
talking  in  a  low  tone;  that  he  was  heard  to  say  to  John  Anderson:  "We  have 
got  a  fight  fixed  up,  and  we  will  carry  it  through;"  that  he  was  standing  in 
the  road  when  the  deceased  and  another  person  were  walking  in  the  direction 
of  him,  and  he  drew  down  his  pistol  on  them,  and  ordered  deceased  to  stop; 
that  he  commenced  the  difficulty  by  firing  his  pistol  at  deceased;  that  there- 
after deceased  took  a  position  by  the  livery  stable,  and  the  appellant  came  up 
with  him  at  that  place  apparently  looking  him  up;  that  deceased  took  appel- 
lant's pistol  away  from  him,  and  asked  him  to  cease  the  difficulty;  that  de- 
ceased shortly  afterwards  took  a  position  near  the  court-house  fence,  where 
he  was  shot  by  John  Anderson,  and,  after  he  was  shot  by  Anderson,  the  ap- 
pellant tried  to  shoot  him  with  a  gun,  which  he  had  obtained  after  his  pistol 
was  taken  from  him.  These  are  some  of  the  prominent  facts  proven  by  the 
commonwealth;  and,  if  accepted  as  true,  which  the  jury  evidently  did,  the 
charge  of  aiding  and  abetting  the  killing  of  Arnett  was  clearly  made  out. 
The  jury  heard  the  evidence  on  both  sides,  and  doubtless  considered  that  in- 
troduced by  the  appellant  tending  ito  show  that  the  deceased  brought  on  the 
difficulty,  by  first  attacking  the  appellant,  yet  came  to  the  conclusion  that  the 
appellant  was  the  blamable  party.  We  believe  that  the  evidence  in  the  case 
fiustains  the  verdict. 

The  lower  court  did  not  abuse  its  discretion  in  overruling  the  appellant's 
motion  for  a  continuance  of  the  case.  ^ 

The  instructions  given  to  the  jury  were  full,  correct,  and  covered  the  whole 
45ase.    Those  refused  were  correctly  refused. 

The  lower  court,  upon  the  affidavits  of  several  persons  stating  that  the 
rSherifP  would  not  summon  fair,  competent,  and  impartial  jurors  to  try  the 
-case,  designated  another  person  to  summon  jurors  to  try  the  case.  This  the 
court  had  the  right  to  do  under  section  193  of  the  Criminal  Ckxie.  Under  that 
section  sufficient  cause  must  be  shown.  Certainly  sufficient  cause  was  shown 
if  the  statements  in  the  affidavits  are  to  be  accepted  as  true.  To  authorize 
the  court  to  act  under  the  section  supra,  it  makes  no  difference  whether  the 
information  is  furnished  by  the  attorney  for  the  commonwealth  or  the  de- 
fendant. 

The  judgment  of  the  lower  court  is  affirmed. 


Adams  Exp.  Co.  v.  City  of  Owbnsbobouoh. 

[Cburt  of  Appeab  of  Kentucky.    February  24,  1887.) 

MimiOIPAL  COBPORATIONS — POWEB  TO  IMPOSE  A  TaX  IN  FOBM  OF  LICBN8B. 

The  charter  of  the  citjr  of  Owensborough,  (1  Actg  Ky.  1881,  p.  817.)  g  36,  provides 
that  the  common  council  shall  have  power  to  grant  a  license  to  the  following  per- 
sons, and  to  provide  by  ordinance  adequate  penalties  for  doing  business  without 
license,  viz.,  tavern  keepers,  concerts,  menageries,  and  express  companies;  and  section 
37  provides  that,  upon  granting  such  license,  the  city  council  shall  charge  such  sum 
as  they  shall  deem  fit  and  reasonable.  Heldj  that  although  the  power  eiven  munic- 
ipal corporations  to  require  a  license  of  useful  trades  does  not,  generally  speaking, 
confer  power  to  tax  sucn  trades  with  a  view  to  revenue,  but  gives  power  to  require 
only  a  reasonable  fee  for  the  license,  and  labor  attending  the  issue  of  the  license, 
yet  the  last  section  in  the  foregoing  charter,  enlarging  the  power  given  in  the  pre- 
ceding section,  shows  that  it  was  the  l^islative  intent  to  confer  upon  the  city 
council  full  power  over  the  subject,  ana  to  authorize  them  to  use  the  power  to 
license  express  companies  as  a  means  of  taxing  such  companies  if  they  saw  proper 
to  do  so. 
Bamb— FoBEiQN  ExPBEBs  GoKPAiTr  Patxng  Lioenbb  to  Statb  Exbmptbd  fbok  Citt 
License. 

Act  of  March  2,  1870,  (1  Acts  Ky.  1869-70,  p.  33,)  imposing  a  tax  on  foreign  ex- 
press companies,  and  providing  that  they  shall  not  be  required  by  any  county,  city, 
or  other  corporation  to  take  out  any  other  or  additional  license,  or  pay  any  other 
or  additional  tax  for  the  ri^ht  or  privilege  of  conducting  business  m  or  through 
BQch  county  or  city,  held,  this  act  was  not  expressly  or  impliedly  r^ealed  i^  asub- 
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sequent  act  (1  Acts  Ky.  1881,  p.  817,  W  36,  S7)  conferring  on  a  particular  city  the 
power  to  license  express  companies.  The  act  of  1870  shows  an  intention  upon  the 
part  of  the  state  to  exempt  foreign  express  companies  from  local  taxation  upon^the 
payment  of  the  state  tax,  and  that  intent  is  not  to  be  reversed  in  favor  of  a  partfcu- 
lar  city  by  mere  implication  from  the  general  terms  of  a  subsequent  act,  so  as  to 
enable  the  city,  under  that  act,  to  impose  a  license  on  a  foreign  express  company 
that  had  previously  paid  l^e  Ucense  to  the  state  required  by  the  act  of  1870. 

Appeal  from  circuit  ooart,  Daviess  county. 

The  common  council  of  the  city  of  Owensborough  having  passed  an  ordi- 
nance requiring  a  license  of  all  express  companies  doing  business  in  the  city 
for  which  the  company  should  pay  $25»  and  for  failure  to  take  such  license 
imposing  a  fine  of  from  $10  to  $50  for  each  day  the  business  was  carried  on 
without  such  license,  the  appellant,  the  Adams  Express  Company,  a  foreign 
corporation,  applied  for  an  injunction  to  restrain  the  city  from  prosecuting 
the  appellant  under  the  ordinance  in  the  city  court.  The  court  below  denied 
the  injunction,  and  the  express  company  appeals. 

Hallam  <&  Myers,  for  appellant. 

Holt,  J.  The  charter  of  the  city  of  Owensborough,  approved  March  18, 
1882,  by  subsection  86  of  section  10,  provides:  "The  common  council  shall 
have  power  to  grant  licenses  to  the  following  persons  and  business,  and  pro- 
vide by  ordinance  adequate  penalties  for  doing  business  without  license,  viz., 
tavern  keepers,  innkeepers,  retailers  of  spirituous  liquors,  *  *  *  con- 
certs, menageries,  circuses,  astrologers,  *  *  «  eaopress  companies,  tele- 
phone companies,"  etc.    Acts  1881,  p.  817. 

It  is  urged  that  the  power  to  license  does  not  include  the  power  to  tax;  and 
that  the  distinction  between  the  power  to  license  as  a  police  regulation,  and 
for  the  purpose  of  taxation,  must  be  kept  in  view.  In  the  one  a  reasonable 
fee  for  the  labor  and  expense  of  issuing  the  license  can  only  be  charged,  while 
in  the  other  it  becomes  a  source  of  revenue.  It  is  not  usual  to  resort  to  a  tax 
upon  useful  occupations  for  revenue.  The  law  draws  a  distinction  between 
them  and  those  which  are  harmful,  or  serve  merely  for  amusement.  Judge 
Dillon  says:  ''Concerning  useful  trades  and  employinents,  a  distinction  is  to 
be  observed  between  the  power  to  •license'  and  the  power  to  *tax.'  In  such 
cases  the  former  right,  unless  such  appear  to  have  been  the  legislative  intent, 
does  not  give  the  authority  to  prohibit,  or  to  use  the  license  as  a  mode  of  tax- 
ation with  a  view  to  revenue;  but  a  reasonable  fee  for  the  license,  and  the 
labor  attending  its  issue,  may  be  charged.  Respecting  amusements,  exhibi- 
tions, etc.,  the  authority  of  the  corporation,  under  the  power  to  license,  has 
been  regarded  as  greater  than  when  the  same  word  is  employed  as  to  trades 
and  occupations."  1  Dill.  Mun.  Corp.  §  357.  This  rule  is  supported  by  the 
cases  of  8t,  Louis  v.  Boatmen^ s  Ins,  Co.,  47  Mo.  152;  Freeholders  of  Essex 
V.  Barber,  7  N.  J.  Law,  67;  and  Mays  v.  Cincinnati,  1  Ohio  St.  272. 

A  license  may  or  may  not  include  a  tax.  It  is  noticeable,  however,  that 
the  charter  provision  supra  includes  both  useful  occupations  and  those  which 
serve  for  amusement  only.  They  are  all  put  upon  the  same  footing.  And 
subsection  37  provides,  as  to  all  of  them:  "And,  in  granting  such  licenses 
as  by  this  act  the  common  council  is  authorized  to  grant,  they  shall  charge 
such  sum  or  sums  of  money  as  they  shall  deem  fit  and  reasonable,  and  annex 
to  such  licenses  such  terms  and  conditions  as  in  their  opinion  the  peace,  good 
order,  and  general  interest  of  the  city  may  require."  This  last  provision  en- 
larges the  scope  of  the  preceding  one,  or  at  least  shows  that  it  was  "the  legis- 
lative intent"  to  confer  upon  the  city  council  full  power  over  the  subject,  and 
to  authorize  them  to  use  the  power  to  license  as  a  means  of  taxation  if  they 
saw  proper  to  do  so. 

It  is  urged  that  the  words,  "as  they  shall  deem  fit  and  reasonable,"  must 
be  construed  to  mean  "as  are  fit  and  reasonable,"  and  authorize  the  imposi- 
tion of  a  fee  only  for  the  issuance  of  the  license.    There  might  be  some  ground 
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for  such  a  construction  if  they  related  to  useful  occupations  only.  The  words 
"sum  or  sums,"  as  used  in  the  act,  do  not  mean  merely  "fee  or  fees."  Tlie 
sum  to  be  charged  is  not  for  issuing  the  license,  but  for  the  license  itself.  If 
the  construction  contended  for  be  correct,  and  express  companies  cxm  only 
be  charged  a  license  fee,  then  a  saloon  keeper  can  be  charged  no  more.  It 
also  follows  that  however  proper  it  might  be  to  charge  one  calling  more  than 
another,  that  yet  it  cannot  be  done.    This  leads  to  an  absurdity. 

It  is  true,  subsection  27  authorizes  the  council,  in  its  discretion,  to  license 
and  tax  places  of  amusement.  Under  it  they  may  refuse  to  do  so,  and  thus 
prohibit  the  business,  because  it  says  that  they  shall  not  be  carried  on  without 
the  license.  Under  subsection  36,  however,  they  may  or  may  not  require  the 
license,  but  cannot  prohibit  the  avocations  therein  named,  and  it  enumerates 
useful  occupations  and  those  of  amusement  without  distinction;  and  subsec- 
tion 37  applies  equally  to  all. 

The  appellant  is,  however,  a  foreign  corporation.  Bj  the  act  of  March  2» 
1870,  (1  Acts  1869-70,  p.  21^,)  foreign  express  companies  are  required  to  pay  a 
certain  tax  to  the  state  in  lieu  of  all  other  taxation.  It  expressly  provides 
that  they  "shall  not  be  required  by  any  county,  town,  or  city  or  other  corpo- 
ration or  local  Jurisdiction  in  this  state,  to  take  out  or  obtain  any  other  or 
additional  license,  or  to  pay  any  other  or  additional  tax  or  sum  of  money,  for 
the  right  or  privilege  of  conducting  its  business  in  or  through  such  county, 
town,  city,  corporation,  or  other  local  jurisdiction. "  Clearly,  this  act  was  not 
expressly  repealed  by  the  provision  supra  of  the  Owensborough  charter.  The 
latter  is  not  an  amendment  of  the  former,  and  cannot  be  considered  as  repeal- 
ing the  exemption  unless  by  implication*  General  words  should  not  be  con- 
strued to  so  operate  as  to  a  particular  statute  unless  they  are  otherwise  inop- 
erative. The  act  of  March  2,  1870,  indicated  an  intention  on  the  part  of  the 
state  to  exempt  foreign  express  companies  from  local  taxation  by  the  payment 
of  the  state  tax;  and  we  are  now  asked  to  suppose  that  it  intended  to  reverse 
the  policy  so  announced  as  to  and  for  the  benefit  of  one  particular  city  or  local 
Jurisdiction. 

In  the  case  of  Adams  Bap.  Co.  v.  City  of  Lexington,  7  Ky.  Law  Rep.  716, 
where  a  provision  of  the  charter  of  the  city  of  Lexington  identical  in  sub- 
stance with  the  one  now  under  consideration — ^in  fact  almost  totidem  verbis 
— was  in  question,  it  was  held  that  the  legislature  did  not  by  its  enactment 
intend  to  repeal  as  to  one  particular  municipality  the  exemption  in  favor 
of  foreign  express  companies  existing  by  virtue  of  the  act  of  1870  as  to  the 
towns  and  cities  generally  of  this  commonwealth.  That  case  is  decisive  of 
this  one,  and  the  judgment  below  is  reversed,  with  directions  to  overrule  the 
demurrer  to  the  petition,  and  for  further  proceedings  consistent  with  this 
opinion. 

FntE  AssooiATiOK  OF  Philadelphia  v.  Dioeey  and  others. 
{Oowi  of  AppectU  of  Kentucky.    March  8,  1887.) 

FiBB  InSUBAHCB— OWITBBSHIP  OF  GoOOfl—FOBMJfiB  JxnXJMBlVT. 

A.  took  out  a  policy  of  insoraDce  on  the  goods  in  his  store,  and  indorsed  the  policy 
to  B.y  his  brother,  to  secure  to  the  latter  a  debt  alleged  to  be  due  hlni  by  A.  The 
goods  being  destroyed  by  fire,  A.'s  creditors  sued  him,  making  B.  a  party  also,  and 
garnishing  the  insurance  company.  The  court  in  that  action  determined  that  B. 
was  a  joint  owner  of  the  goods  with  A.,  and  liable  to  the  creditors  as  a  partner  with 
A.,  and  referred  the  case  to  the  commissioner  to  take  proof  of  loss,  and  collect  the 
amount  of  the  policy  from  the  company.  The  company  refusing  to  pay,  A.  and  B. 
brought  this  suit,  for  the  benefit  of  the  creditors,  to  compel  payment.  The  com- 
pany defended  on  the  ground  that,  A.  not  being  the  sole  owner  of  the  goods,  as  he 
represented  in  securing  the  insurance,  the  policy  was  void.  A.  and  B.  attempted 
to  deny  that  the  latter  had  any  interest  in  the  goods.  Held,  the  judgment  in  the 
former  action  was  conclusive  as  to  such  joint  ownership  of  the  goods,  and  the  ques- 
tion could  not  be  again  raised  in  this  action.  The  order  referring  the  case  to  the 
commissioner  to  make  out  proof  of  loss  was  not,  however,  conclusive  as  to  the  lia- 
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bility  of  ihe  oompany  on  the  policy  so  as  to  preclude  it  fix>m  contesting  its  liability 
in  this  action  upon  the  ground  of  A/s  misrepresentation  of  the  ownership  of  the 
goods. 

Appeal  from  circuit  court,  Barren  county. 

Temple  Bodley  and  O.  8.  Grubbs,  for  appellant.  W.  L.  Porter  and  W.  P. 
D.  Bushf  for  appellees. 

Pkyor,  C.  J.  This  is  a  peculiar  case.  M.  L.  Speer  and  M.  P.  Speer  were 
brothers.  The  first  named  was  an  infant,  but  doing  business  in  his  own 
name,  in  the  sale  of  goods,  wares,  and  merchandise.  The  last  named  was  an 
adult,  and  claimed  to  have  loaned  his  brother  money  to  enable  him  to  conduct 
his  business,  for  which  he  held  his  brother's  notes.  The  infant,  M.  L.  Speer, 
obtained  an  insurance  policy  on  the  goods  in  his  store  to  the  extent  of  83,000 
in  the  company  represented  by  the  appellant,  the  Fire  Association  of  Phila- 
delphia, and  had  it  indorsed  for  the  benefit  of  his  brother  to  secure  him  in  his 
indebtedness.  The  goods  were  destroyed  by  fire,  and  the  amount  due  by  the 
poHcy  from  the  company  to  M.  L.  Speer  was  attached,  or  garnislied  by  the  ap- 
pellees, who  had  sold  him  goods,  for  the  payment  of  their  debts ;  the  appel- 
lees, the  creditors,  claiming  also  that  M.  F.  Speer  was  a  partner  or  the  sole 
owner,  and  liable  for  their  debts.  The  younger  Speer  pleaded  infancy,  and 
the  elder  Speer  denied  that  he  was  liable  as  a  partner  or  otherwise,  but  in- 
sisted that  the  insurance  was  made  to  indemnify  him  against  loss  by  reason 
of  the  loans  to  his  brother.  The  cases,  several  in  number,  were  heard,  hay- 
ing been  consolidated,  and  a  judgment  rendered  for  the  creditors  against  M. 
F.  Speer  for  their  debts. 

The  insurance  company  was  served  as  garnishees,  and  appeared  through 
their  general  agents,  upon  whom  the  service  was  had,  and  made  answers  to 
the  several  actions  by  the  creditors.  They  answered,  in  the  one  case,  that 
they  owed  nothing  to  the  debtors,  and  in  the  other  cases,  in  substance,  that  there 
had  been  no  proof  of  loss,  and  they  might  or  might  not  be  indebted  to  the  par- 
ties. In  this  condition  of  the  several  actions,  the  judgment  was  rendered  in 
the  attachment  cases  against  M.  F.  Speer,  "directing  the  court's  commissioner 
to  report  as  to  the  priority  of  liens  on  the  fund  attached,  and  collect  from  the 
garnishees  the  fund  that  may  be  due  or  become  due  before  the  next  term  of 
this  court  to  the  defendant  M.  F.  Speer.  He  will  collect  said  fund.  He  may 
make  proof  of  loss  under  the  policy  of  insurance  issued  to  defendant  M.  L. 
Speer,  payable,  in  case  of  loss,  to  defendant  M.  F.  Speer  by  said  Fire  Associa- 
tion of  Philadelphia,  and  will  repoii;  at  the  next  term."  To  this  order  excep- 
tions were  taken  by  the  insurance  company,  and,  if  a  final  judgment,  no  ex- 
ceptions were  necessary. 

That  the  judgment  was  final  as  to  M.  F.  Speer  is  certain,  because  it  was 
adjudged  that  he  pay  to  the  creditors  the  amounts  due  them  for  the  goods  pur- 
chiised,  and  upon  which  an  execution  might  have  issued.  The  judgment  also 
determined  that  M.  F.  Speer  was  the  owner  or  part  owner  of  the  goods, — a 
judgment  rendered  at  the  instance  of  these  creditors,  who  are  the  appellees. 
If  the  judgment  had  been  against  the  infant,  or  if  the  judgment  had  resulted 
in  favor  of  M.  F.  Speer,  then  the  latter  would  have  been  entitled  to  the  insur- 
ance money,  as  the  policy  was  indorsed  for  his  benefit  as  an  indemnity  for 
money  loaned.  There  was  no  judgment  against  the  garnishees,  no  amount 
of  recovery  fixed,  and  none  could  have  been  ascertained  at  that  time,  because 
they  answered  merely  as  garnishees,  and  denied  any  liability  until  proof  of 
loss  had  been  made.  The  case  was  referred  to  the  commissioner  to  maJse  proof 
of  loss;  and  this,  of  course,  applied  to  all  the  proof  necessary  to  enable  a  re- 
covery on  the  part  of  the  insured.  The  commissioner  was  authorized  to  ooi- 
lect  the  fund,  because,  when  the  proof  of  loss  was  made,  the  company  could 
then  pay  the  money  over,  and  this  might  have  been  done  before  the  next  term 
of  the  court.  By  the  terms  of  the  order  the  liability  of  the  appellant  (the  in- 
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surance  company)  depended  on  the  proof  of  loss,  and  there  was  nothing  in 
the  order  making  it  final  as  to  the  company,  or  from  which  an  appeal  could 
have  been  taken. 

The  company  refused  to  pay  the  sum  for  which  the  goods  were  insured,  or 
their  value,  and  then  this  action  was  brought  by  M.  L.  Speer  and  M.  F.  Speer» 
for  the  benefit  of  these  creditors,  against  the  company,  for  the  amount  of  the 
insurance.  They  pleaded  that  M.  L.  Speer  was  not  the  owner  of  the  goods 
at  the  time  of  the  insurance;  that  they  belonged  to  M.  F.  Speer,  and  therefore 
they  were  not  liable.  If  they  did  belong  to  M.  F.  Speer  at  the  date  of  the 
policy,  then  the  insurance  was  void.  'M.  L.  Speer  represented  himself  as  the 
absolute  owner,  and  while,  from  the  evidence,  this  court  might  so  determine, 
yet,  at  the  instance  of  these  appellees,  who  are  claiming  the  insurance  money* 
it  has  been  judicially  determined  that  M.  F.  Speer  was  the  owner  or  a  part 
owner  at  the  time  the  goods  were  Insured. 

The  issue  presented  by  the  pleadings  in  the  attachment  cases  was  as  to  the 
liability  of  M.  F.  Speer  as  a  partner.  This  M.  F.  Speer  denied,  and  the  court 
on  that  issue  adjudged  against  M.  F.  Speer.  M.  L.  and  M.  F.  Speer  were 
both  parties  to  the  actions,  and  it  seems  to  us  that  this  precludes  the  appellees 
from  denying  that  M.  F.  Speer  was  a  partner.  The  contract  of  insurance  is 
that,  after  due  proof  of  loss,  the  company  will  make  payment.  No  claim  had 
been  made  out  against  the  company,  and  no  pleading  filed  setting  up  any 
such  claim;  and  the  object,  or  one  of  the  objects,  in  refeiTing  the  case  to  the 
commissioner,  was  to  enable  the  court  to  determine  whether  or  not  a  liability 
existed.  This  seems  to  us  was  the  extent  only  to  which  the  order  was  in- 
tended to  affect  the  insurance  company.  Why  authorize  the  commissioner 
to  mfike  proof  of  loss  but  to  enable  the  court  to  say  whether  this  liability  ex- 
isted V  The  company  answered,  and  said  it  was  liable  when  proof  of  loss  was 
made,  and  in  the  attempt  to  make  this  proof  it  had  already  been  developed 
that  M.  F.  Speer  was  a  partner.  If  so,  the  terms  and  conditions  of  the  policy 
had  been  violated  by  the  representations  of  M.  L.  Speer  that  he  was  the  sole 
owner  when  in  fact  he  was  not. 

The  judgment  below  must  therefore  be  reversed,  and  remanded  for  pro- 
ceedings consistent  with  this  opinion. 

Lewis,  J.,  not  sitting. 


MoHarry  v.  Irvin's  Ex'rs,  etc. 

{Court  of  AppeaU  of  Kentucky.    March  8,  1887.) 

Equity— Fbaud— Deed  from  Mother-in-law  to  Son-in-law. 

A  son-in-law  obtained  from  his  mother-in-law  a  conveyance  to  him  of  all  her 
interest  in  the  estate  of  her  deceased  husband  in  consideration  of  the  payment  to 
herself  and  her  sister  of  annuities  amounting  to  $3,500.  It  appeared  that  the  inter- 
est of  the  grantor  in  her  husband's  estate  was  represented  to  her  by  the  grantee  aa 
worth  $50,000,  when  it  was  in  fact  worth  more  than  double  that  sum ;  that  the 
erantee  had  exclusive  management  and  control  of  the  entire  estate  from  the  time  of 
nis  marriage  into  the  family  to  the  date  of  the  deed ;  that  grantor  had  implicit  con- 
fidence in  him;  that,  though  the  deed  stated  that  a  settlement  and  accounting 
had  been  made  to  grantor,  such  in  fact  had  not  been  made ;  and  that  the  deed  oper- 
ated to  disinherit  a  son  of  the  grantor.  Hefd^  the  deed  should  be  set  aside  as  made 
upon  a  grossly  inadequate  consideration,  and  as  obtained  by  the  undue  influence 
and  fraud  of  grantee.' 

Appeal  from  Louisville  law  and  equity  court. 

Qoodloe  &  Roberts  and  Edtoard  /.  McDermott,  for  appellant.    A,  P.  Hunv- 
phrey,  Geo.  M.  Davis,  and  Muir  &  Heyman,  for  appellees. 

Lewis,  J.    In  February,  1857,  Francis  McHarry  died,  a  resident  of  the 
city  of  Louisville,  intestate,  leaving  appellant,  then  about  48  years  of  age,  his 

'See  June  v.  Willis,  30  Fed.  Rep.  — ,  and  note. 
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widow,  and  Amelia,  Francis  A.,  and  Florence  his  only  children  and  heirs  at 
law;  the  first  named  of  these  having  just  arrived  at  full  age.  and  the  other 
two  being  infants.  In  due  time  appellant  was  appointed  administratrix  of 
the  estate  and  guardian  of  the  infants ;  but,  in  about  five  months  after  the 
death  of  her  father,  Amelia  became  the  wife  of  James  F.  Irvin,  then  between 
45  and  50  years  old,  and  the  entire  estate  was  immediately  turned  over  to  him 
to  manage  and  control  as  the  agent  of  the  appellant,  which  he  did  continu- 
ously and  without  hinderance  by  her  until  December  16,  1882,  when  a  tri- 
partite deed  betv^een  appellant,  of  the  first,  James  F.  Irvin,  of  the  second,  and 
J.  H.  Lindenberger,  of  the  third,  part,  that  is  the  principal  subject  of  contro- 
veray  in  this  action,  was  executed.  James  F.  Irvin  died  in  March,  1883,  tes- 
tate, leaving  Florence  Irvin,  his  widow;  Guy  Irvin,  his  infant  and  only  child, 
and  Lindenberger,  Brown,  and  Dowling  executors  of  his  will,  all  of  whom 
iire  appellees.  This  action  was  instituted  by  the  appellant  in  September, 
1883,  to  set  aside  the  deed  mentioned,  upon  the  ground  of  fraud  by  James  Ir- 
vin, actual  and  constructive,  and  mistake  by  her  as  to  the  nature  of  her  title 
to  some  of  the  property  conveyed  thereby,  and  as  to  the  extent  of  her  interest 
in  the  estate  of  her  deceased  husband. 

In  that  deed  are  contained,  substantially,  the  following  recitals:  (1)  That 
appellant  is  entitled  to  dower  and  distributable  share  in  her  husband's  estate; 
has,  since  the  death  of  her  husband,  resided  in  the  family  of  the  second  party; 
and  her  business  has  at  her  request  been  conducted  by  him  in  all  respects  to 
her  satisfaction.  (2)  That  at  the  request  of  the  second  party,  and  in  view  of 
his  impaired  health,  "there  has  been  between  the  first  and  second  parties  a 
full,  complete,  and  final  settlement  of  all  and  every  the  accounts,  business, 
and  transactions  of  every  kind  and  character  between  them  up  to  and  includ- 
ing the  date  hereof;  and,  by  said  settlement  of  all  accounts  as  aforesaid, 
there  has  been  and  is  found  to  be  the  sum  of  $50,000  belonging  to  the  first 
party,  in  the  possession  and  custody  and  control  of  the  second  party  as  her 
agent,  which  said  sum  of  $50,000  is  now  by  the  first  and  second  parties  dis- 
tinctly and  conclusively  agreed  to  be  in  full  of  all  demands,  claims,  estate, 
principal,  interest,  income,  avails,  accretions,  dower,  rights  of  distribution, 
and  all  other  rights  of  the  first  party.  (3)  That  the  first  party  is  desirous  of 
settling  said  sum  to  the  use  and  on  the  trusts  thereinafter  set  forth;  and  the 
second  party  is  desirous  to  secure  the  first  party  an  ample  income  for  life,  and 
in  like  manner  to  her  sister  Mrs.  Isbell.  And  thereupon  the  first  party,  by 
the  terms  of  the  deed,  for  the  recited  **  consideration  of  the  sum  of  $50,000, 
paid  over  as  representing  the  ascertained  balance,  as  aforesaid,  by  the  second 
party  to  the  first  party,  ♦  ♦  ♦  doth  ♦  ♦  ♦  sell  and  convey  unto  the 
third  party  all  said  sum  of  $50,000,  ascertained  as  aforesaid,  and  all  the  rights 
of  dower  and  distribution  of  every  kind,  ♦  ♦  ♦  and  all  her  estate,  real 
and  personal  and  mixed,  wherever  situated,"  to  be  held  in  trust,  and  upon 
the  condition  that  at  the  death  of  the  first  party  all  the  property  and  accumu- 
lations thereof  are  to  be  delivered  and  paid  over  to  the  second  party,  and  be- 
long to  him  in  fee-simple,  or  to  such  persons  and  upon  such  conditions  as  he, 
the  second  party,  may  by  his  will  appoint  in  case  he  dies  before  the  first  party. 
It  is  further  agreed  that  there  shall  be  paid  out  of  the  trust  fund  and  property 
annually,  during  her  life,  to  the  first  party,  $2,000,  and  a  comfortable  resi- 
dence furnished  to  ifer,  and  to  Mrs.  Isbell  annually,  during  her  life,  and  upon 
condition  she  remain  with  the  first  party,  $1,500. 

In  their  answer,  appellees  file  and  i-ely  on  (as  a  defense  to  the  action)  a  writ- 
ing dated  May  12, 1880.  But  appellant  denies  it  is  binding  or  valid,  and  asks 
that  it  be  held  for  naught  upon  the  ground  of  fraud,  and  because,  as  she 
specially  pleads,  it  is  not  her  act  and  deed.  In  that  writing,  which  is  signed 
by  appellant  alone,  though  called  an  agreement  between  her  and  James  F. 
Irvin,  it  is  recited  that  a  full  settlement  and  final  accounting  had  that  day 
been  had  between  the  parties,  embracing  every  account,  transaction,  claim, 


Digiti 


ized  by  Google 


376  SOUTHWESTERN   REPORTER.  [Ky. 

and  demand,  and  said  Irvin  had  paid  over  to  appellant  all  money  and  prop- 
erty of  every  kind  in  his  hands  belonging  to  her,  and  she  thereby  acknowl- 
edged the  receipt  of  the  same,  and  discharged  him  from  all  claims  against  him 
and  his  wife,  Florence  Irvin;  and,  in  the  language  of  the  instrament,  **  for  the 
purpose  of  more  effectually  carrying  out  the  intention  of  the  parties,  the  said 
Emily  McHarry,  in  consideration  of  the  premises,  ♦  ♦  ♦  hereby  sells 
♦  ♦  ♦  and  transfers  to  the  said  Florence  Irvin  every  account,  claim,  and 
demand  due  or  to  become  due    ♦    ♦    ♦    from  James  F.  Irvin." 

As  pertinent  to  the  question  of  the  validity  and  force  of  these  two  papers 
we  will  first  ascertain,  as  far  as  practicable  and  necessary,  the  character,  value, 
and  condition  of  the  estate  of  Francis  McHarry  at  the  time  Irvin  took  control 
and  management  of  it  as  the  agent  of  appellant,  and  the  amount  she  was  en- 
titled to  receive  from  hiin  December  16, 1882.  But,  in  the  absence  of  a  com- 
missioner's report,  which  the  judgment  of  the  lower  court  dismissing  the  ac- 
tion precluded,  it  would  be  premature,  even  if  practicable,  to  determine  the 
exact  value  or  amount  of  either  what  Irvin  received,  or  what  appellant  was 
entitled  to,  at  the  date  mentioned.  It,  however,  satisfactorily  appears  that 
Francis  McHarry  left  at  his  death  a  large  and  productive  estate,  consisting 
of  more  than  2,600  acres  of  land  in  Indiana,  besides  several  houses  and  lots  in 
New  Albany,  a  farm  of  100  acres  in  Kentucky,  one-half  the  franchise  and 
property  of  the  Louisville  &  New  Albany  ferry,  a  cement-mill  and  60  acres  of 
land  in  Shippingsport,  near  Louisville,  an  interest  in  a  warehouse  in  the  same, 
besides  a  large  amount  of  personal  property.  The  indebtedness  of  the  estate 
was  but  little  over  810,000,  besides  a  balance  of  the  purchase  price  of  the  ferry 
payable  in  cement,  all  of  which  indebtedness  was  discharged  in  a  short  time 
with  the  income  from  the  estate.  The  precise  amount  of  receipts  and  dis- 
bursements by  him  while  he  was  acting  as  the  agent  of  appellant  never  can 
be  arrived  at;  for,  so  far  as  this  record  shows,  no  books  were  kept  by  him 
subsequent  to  December  81,  1867.  But,  from  evidence  of  joint  owners  who 
have  accounts  of  the  net  profits  of  the  ferry,  it  appeal's  that  the  share  thereof 
belonging  to  the  McHarry  estate,  annually  paid  over  to  Irvin,  amounted,  from 
March,  1858,  to  February,  1864,  to  ;J39,950,  and  from  the  latter  date  to  De- 
cember 16,  1882,  to  about  $150,000,  making  the  whole  amount  received  by 
him  near  $190,000.  The  exact  amount  received  by  him  from  other  sources 
between  1857  and  1865  cannot  be  arrived  at  though  it  was  a  very  large  sum ; 
for  it  appears  that  money  loaned  on  real  estate  security,  and  used  by  him  in 
the  purchase  of  real  estate  between  the  years  1858  and  1865,  amouniied  to  up- 
wards of  $90,000;  and  on  the day  of ,  1865,  the  cement-mill, 

and  land  on  which  it  was  situated,  was  sold  for  $150,000  in  gold,  all  of  which 
was  received  and  thereafter  used  by  him;  though  a  tract  of  land,  the  title  of 
which  was  in  Irvin,  was  sold  at  the  same  time  and  estimated  at  $30,000,  and 
appellees  contend  should  be  deducted  from  the  purchase  price,  leaving  $120,- 
000  belonging  to  the  McHarry  estate.  Without  taking  into  account  rents  of 
lands  or  of  the  warehouse,  or  profits  of  the  cement-mill  from  1857  to  1865,  or 
interest  on  the  amounts  received  and  used  by  him,  he  was  indebted  to  the 
estate,  and,  as  agent  of  appellant,  December  16, 1882,  when  the  deed  in  ques- 
tion was  executed,  at  least  the  sum  of  $310,000.  Without  making  a  minute 
calculation,  which  is  not  necessary  to  a  decision  of  the  question  before  us,  it 
may  be  therefore  safely  assumed  that,  when  that  deed  was  made,  Irvin' s  in- 
debtedness to  the  appellant  was  more  than  double  the  sum  of  $50,000,  stated 
in  it  as  the  ascertained  balance.  In  addition  to  his  indebtedness,  she  was, 
under  the  law  of  Indiana,  entitled  to  one-third  of  the  real  property  in  that  state 
left  by  her  husband,  which  was  worth  between  $20,000  and  $25,000,  that  like- 
wise passed  by  that  deed. 

It  is  claimed  in  the  pleadings,  and  contended  by  counsel,  that  Irvin  had,  at 
the  time  of  his  marriage,  in  1857,  a  considerable  estate  of  his  own,  which  was 
used  in  extricating  the  McHarry  estate  from  indebtedness.    But  there  is  no 
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competent  evidence  before  us  that  he  had  any  property  or  money  besides  a 
farm  in  the  southern  part  of  this  state,  worth,  perhaps,  62,500.  On  the  con- 
trary, the  books  kept  by  his  direction  show  but  a  single  credit  to  his  account, 
and  it  does  not  satisfactorily  appear  that  even  that  sum,  which  was  about 
1^6,000,  was  actually  advanced  or  paid  out  of  his  own  means.  The  evidence 
flhows  that  appellant  is  a  plain,  economical  woman,  of  simple  and  unostenta- 
tious wants  and  habits,  and  that  throughout  the  entire  period  her  expendi- 
tures were  smaU.  It  seems  to  us  clear  that  the  consideration  for  the  convey- 
ance of  December  16,  1882,  regarding  it  as  a  contract  of  sale  and  purchase, 
was  grossly  inadequate.  But  inadequacy  of  consideration  of  itself  is  not  gen- 
erally sufficient  to  avoid  an  executed  conveyance,  though  it  should  always  in- 
duce close  scrutiny  of  the  circumstances  attending  the  transaction.  It  there- 
fore becomes  necessary,  in  order  to  properly  determine  the  issuesot  fraud  and 
mistake  involved,  to  review  the  conduct  of  Irvin,  the  immediate  beneficiary 
of  that  conveyance,  in  respect  to  the  estate  placed  in  his  hands  as  agent,  and 
towards  those  to  whom  it  belonged. 

The  first  notable  event  that  occurred  after  he  assumed  control  was  in  1858, 
when  the  only  son  of  appellant  became  estranged  from  her,  and  never  after- 
wards was  sheltered  under  the  same  roof  with  her.  September  14,  1859, 
Irvin  procured  a  con veyance  by  his  wife,  Amelia,  of  her  interest  in  the  estate, 
to  appellant,  who  immediately  reconveyed  it  to  him.  September  20, 1859,  he 
purchased  from  Francis  A.  McHarry,  the  son,  his  interest  in  the  estate  at  the 
price  of  $28,000,  which  was  far  from  its  full  value;  and,  though  he  took  the 
title  to  himself,  the  evidence  satisfactorily  shows  the  consideration  was  paid 
with  the  proceeds  of  the  estate.  In  January,  1869,  Amelia  Irvin  died  leaving 
no  children;  and  in  January,  1874,  after  a  tour  together  of  about  15  months 
in  Europe,  he  and  Florence,  the  second  daughter,  were  married,  he  being  up- 
wards of  60,  and  she  26  years  of  age.  There  is  no  evidence  that  the  son  of 
the  appellant,  either  before  or  after  the  estrangement,  treated  her  disrespect- 
fuUy.  He  was  somewhat  dissipated,  and  the  sale  of  his  interest  in  the  estate 
to  Irvin  shows  that  he  was  improvident.  But  he  never  gave  her  any  offense 
except  that,  in  her  language,  '*he  married  a  woman  I  did  not  like;*'  nor,  on 
the  other  hand,  does  it  appear  she  was  naturally  implacable,  harsh,  or  want- 
ing in  maternal  affection.  It  does  not  appear  that  he  openly  used  his  in- 
fluence to  keep  mother  and  son  apart,  except  that,  when  absent  in  Europe, 
he  directed  his  agent  to  loan  money  to  the  son  upon  his  promise  to  stay  away 
from  Louisville.  Nor  is  there  evidence  that  he  at  any  time  made  the  slightest 
effort  to  reconcile  them.  In  her  own  language:  "I  had  every  confidence  in 
the  world  in  Irvin.  I  did  not  think  he  would  do  anything  wrong.  I  thought 
be  was  perfection.  I  had  more  confidence  in  him  than  I  had  in  myself,  be- 
isause  I  thought  he  understood  things  better  than  I  did.  My  confidence  in 
him  was  perfect  and  complete,  and  I  thought  everything  he  did  was  right; 
«nd  I  did  whatever  he  asked  me  to  do,  and  this  continued  to  his  death."  On 
the  other  hand,  one  witness  describes  Irvin  as  secretive;  and  another  testi- 
fies that  "Capt.  Irvin  was  looked  up  to  by  the  family  as  an  authority  on  all 
subjects,  and  what  captain  said  was  law."  We  thus  have  in  the  blind  con- 
fidence of  this  plain  and  uneducated  woman,  and  the  dominating  will  of  this 
man,  an  explanation  of  the  unnatural  estrangement  of  mother  and  son  for  25 
years;  her  ready  acquiescence  and  aid  in  the  conveyance  by  her  elder  daugh- 
ter of  her  interest  in  the  estate;  her  submission  to  a  sale  by  the  son  of  his  in- 
terest at  a  price  which  she  might  by  inquiry,  never  made,  have  learned  was 
at  a  great  sacrifice,  and  paid  for  out  of  the  estate;  and  her  consent  to  the  un- 
natural marriage  of  tlie  second  daughter, — all  done  for  the  benefit  of  Irvin, 
and  all,  as  we  think  the  record  shows,  in  furtherance  of  his  design  to  possess 
the  entire  estate. 

Such  being  the  relation  and  attitude  of  appellant  and  Irvin  at  the  date  of 
the  two  papers  of  May  12  and  December  16, 1880,  there  is  no  reason  to  dis- 
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credit  her  statement  that  she  did  not  understand  the  effect  of  either  of  them, 
but  signed  both  in  ignorance  of  her  rights  and  interests,  at  his  request,  and 
because  she  trusted  him. 

As  to  the  paper  of  May  12th,  we  think  very  little  need  be  said.  Appellant 
alleges  in  her  pleading  that  she  signed  it  without  reading  it,  or  hearing  it 
read,  and  no  witness  to  it  testifies  In  this  case  that  she  read  or  understood  it.. 
On  the  contrary,  one  of  them  states  facts  which  make  it  evident  she  did  not 
understand  it.  In  one  clause  she  is  made  to  acknowledge  a  full  settlement 
between  her  and  Irvin  had  been  made,  and  all  the  money  and  property  she  was 
entitled  to  had  been  paid  over  to  her;  and  in  the  otlier  clause  she  conveys  and 
transfers  to  Florence  Irvin  her  claims  and  demands  on  James  F.  Irvin.  It  is 
impossible  to  reconcile  the  two  clauses  of  that  paper  with  each  other,  or  the 
latter  with  the  deed  of  December  16,  1882;  for  if  she  had  already,  by  the  pa- 
per of  May  12,  1880,  conveyed  and  transferred  to  Florence  Irvin  her  claims 
and  demands  against  him,  she  could  not,  by  the  deed  of  December  16th,  trans- 
fer such  claims  and  demands,  then  called  **an  ascertained  balance  of  $50,000," 
to  Lindenberger,  trustee.  Neither  Dowling,  one  of  the  executors  of  the  will, 
who,  as  an  attorney,  wrote  the  paper  of  May  12th,  nor  Florence  Irvin,  tes- 
tify in  this  case  in  regard  to  it.  For  the  reasons  stated,  and  others  to  be 
stated,  alike  applicable  to  the  deed  of  December  16th,  we  think  the  paper  of 
May  12th  should  be  held  void;  and  that  even  Irvin  regarded  it  of  no  effect  is 
shown  by  his  failure  to  inform  Brown,  his  executor  and  lawyer,  of  its  exist- 
ence before  the  deed  was  written  and  executed. 

In  that  deed  it  is  stated  with  precision,  and  in  terms  that  fully  and  dis- 
tinctly convey  the  idea  that  a  settlement  and  accounting  had  taken  place  be- 
tween Irvin  and  appellant.  Yet  the  evidence  in  this  case  places  it  beyond 
dispute  that  no  settlement  had  ever  taken  place  between  them.  We  are  thus,, 
at  the  beginning,  confronted  with  a  false,  and  as  we  think  must  be  regarded 
a  fraudulent,  statement,  made  not  as  mere  form,  but  made  in  such  manner  as 
to  bind  the  appellant,  as  well  as  to  deceive  her;  for,  when  we  consider  the  re- 
lation of  the  two  parties,  her  confidence  In  him,  and  her  ignorance  of  the 
actual  condition  of  the  business  of  the  estate,  and  inability  to  make  such  set- 
tlement, we  are  forced  to  the  conclusion  that  she  accepted  that  statement  iis  a 
declaration  on  the  par.t  of  Irvin  that  $50,000  was  the  balance  due  her,  and  be- 
lieved it.  If  the  object  was  not  to  deceive  and  overreach  lier,  why  was  the 
false  statement  made?  Both  Brown,  who  wrote  the  deed,  and  Lindenberger 
testify  the  deed  was  explained  to  her,  and  give  it  as  their  opinion  she  under- 
stood it.  But  she  just  as  positively  swears  she  did  not  understand  it,  or  give^ 
particular  attention  to  it,  trusting  in  Irvin,  and  willing  to  do  what  he 
directed,  because  she  believed  he  would  do  right.  No  doubt.  Brown  in 
good  faith  attempted  to  explain  the  nature  and  effect  of  the  deed;  but  in  at 
least  two  respects  it  cannot  be  explained  in  such  manner  as  to  relieve  it  of  the 
character  of  an  unconscientious  bargain  and  fraudulent  device  on  the  part  of 
Irvin  to  deprive  her  of  what  he  justly  owed  her,  and  of  property  belonging  to- 
her:  (1)  As  already  in  effect  stated,  no  satisfactory  explanation  can  be  made 
in  regard  to  the  false  statement  that  a  settlement  had  been  made,  and  a  bal- 
ance of  850,000  ascertained.  (2)  She  owned  absolutely  one-third  of  the  Indi- 
ana land,  worth  not  less  than  $20,000.  Yet,  although  Brown  swears  that  he 
was,  at  the  time  he  wrote  the  deed,  ignorant  of  her  right  to  the  land  under 
the  Indiana  law,  the  deed  is  so  written  as  to  pass  her  title  thereto;  and  it  is 
now  claimed  and  held  by  Irvin 's  executors,  or  by  Lindenberger,  under  that 
deed. 

The  doctrine  is  too  well  settled  to  need  a  reference  to  authorities  that  "con- 
tracts between  principal  and  agent  should  be  jealously  scrutinized,  and  slight 
circumstances  of  inequality,  surprise,  and  hardship  may  be  sufficient  to  vacate 
them,  even  sometimes  without  proof  of  fraud."  In  this  case  we  have  not 
merely  concealment  by  the  agent  of  the  amount  due  his  principal,  which  he 
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knew,  and  she  did  not,  nor  could  inform  herself,  but  a  false  statement,  or 
what  we  think  had  the  same  effect  as  a  direct  false  statement,  as  to  the  bal- 
ance due;  for,  as  already  said,  she  actually  conveyed  by  that  deed  more  than 
double  in  value  what  it  purports  to  convey,  and  what  she  was  induced  to  be- 
lieve it  conveyed.  We  think  it  satisfactorily  appears  from  the  circumstances 
of  this  case,  independent  of  her  own  statement  as  a  witness,  that  at  the  date 
of  the  deed  she  was  ignorant  of  the  nature  of  her  title  to  the  Indiana  lands; 
and  it  is  equally  well  established  that  Irvin  did  at  the  time  know  she  had  a 
fee-simple  title  to  the  land,  and  knowing  it  was  his  duty  to  inform  her  of  the 
fact,  and  his  failure  to  do  so  must  be  held  as  fraudulent,  and  sufficient  to  va- 
cate the  deed. 

But  it  is  relied  on  as  a  defense  to  this  action  that  appellant  was  fully  in- 
formed of  the  fact  that  the  execution  of  the  deed  was  intended  as  part  of  the 
plan  of  a  family  settlement,  which  included,  with  the  deed,  a  subsequent  deed 
by  Florence  to  James  F.  Irvin  of  all  her  interest,  and  his  will  devising  all  his 
estate  to  Florence  and  Guy  Irvin,  the  son ;  and,  as  appellant  intended  and 
desired  that  all  her  estate  should  go  to  her  daughter  and  grandson,  she  was 
not  defrauded  by  the  deed  made  to  carry  out  that  plan.  But  we  do  not' under- 
stand this  to  be  a  family  settlement  in  the  sense  of  a  compromise  of  doubtful 
and  disputed  claims,  but  a  sale  to  James  F  Irvin.  And,  even  if  it  was  a 
family  agreement  or  compromise,  the  circumstances  attending  the  transaction 
make  it  a  case  of  at  least  constructive  fraud;  for  in  such  cases  an  agreement 
made  in  ignorance  of  one  party  of  material  facts,  which  it  is  the  duty  of  the 
other  side  to  disclose,  would  render  the  agi-eement  invalid.  1  Story,  Eq.  Jur. 
§  217.  The  fact  that  appellant,  situated  as  she  was,  and  under  the  influence 
of  Irvin,  as  she  had  been  for  years,  did  at  the  date  of  the  deed  desire  to  leave 
her  property  to  her  daughter  and  grandson,  ignoring  the  existence  of  her  own 
son  and  his  children,  does  not  preclude  her  from  now  having  that  unjust,  un- 
natural, and  fraudulent  conveyance  set  aside;  for  it  may  be,  if  fully  and  truly 
informed,  at  the  time,  of  the  actual  amount  of  her  wealth,  she  might  have 
found  a  warm  place  for  the  discarded  son.  But,  be  that  as  it  may,  we  think 
she  was  induced  to  make  that  deed,  not  merely  through  mistake  and  ignorance 
of  the  kind  and  value  of  her  estate,  which  it  was  the  duty  of  Irvin  to  disclose 
to  her,  but  that  she  was  then,  as  she  had  been  for  years,  under  the  irresistible 
influence  of  her  son-in-law,  who  caused  that  deed  to  be  made  as  part  of  along- 
cherished  and  partly-executed  plan,  to  possess  himself  of  the  entire  estate  of 
Francis  McHarry,  which  was  fully  accomplished  by  the  deed  from  his  second 
wife,  made  December  19, 1882. 

In  conclusion,  it  is  proper  to  say  there  is  nothing  in  this  record  reflect- 
ing upon  the  peraonal  or  professional  integrity  of  Brown,  who  prepared  the 
deed,  as  he  was  informed  it  was  a  settlement  made  according  to  the  wish  of 
appellant,  and  was  ignorant  of  the  actual  amount  due  to  her,  and  of  her  title 
to  the  land. 

Wherefore  the  judgment  is  reversed,  and  cause  remanded,  with  directions 
to  cancel  the  paper  of  May  12, 1880,  and  the  deed  of  December  16, 1882,  and 
for  further  proceedings  consistent  with  this  opinion. 


Statbs  v.  Montgombby. 

(Supreme  OouH  of  Missouri,    Febraary  14,  1887.) 

Afl8AUi/r  WITH  Ihtkmt  to  Kill— Shooting  Wrong  Pabtt. 

Od  an  indictment  for  an  assault  with  intent  to  kill,  an  instrnotion  to  the  effect 
that  if  defendant  feloniously  shot  at  a  third  party  with  the  intention  of  killing  him, 
and,  missing  him,  shot  deceased,  he  was  gailty,  is  correct. 

Appeal  from  circuit  court,  Lawrence  county. 

B.  G.  Boone,  Atty.  Gen.,  for  respondent.    /.  T.  Tieh  A,  Q.  McCwm^  and 
/.  0.  Cravens,  for  appellant. 
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Norton,  J.  Defendant  was  indicted,  tried,  and  convicted  in  the  Lawrence 
county  circuit  court  of  an  assault  with  intent  to  kill  one  George  Browning,  and 
his  punishment  assessed  at  a  fine  of  $500,  from  which  he  has  appealed,  and  as- 
signs for  error  the  action  of  the  court  in  receiving  improper  evidence,  and  giv- 
ing improper  instructions.  The  evidence  introduced  on  behalf  of  the  state 
tends  strongly  to  show  that  defendant  sought,  provoked,  and  brought  on  a  fight 
in  a  public  street  in  the  town  of  Lawrenceburg,  Lawrence  county,  with  one  Mc- 
Bride,  in  which  defendant  fired  three  shots  from  a  pistol  at  said  McBride,with 
the  intention  of  killing  him;  that  one  of  these  shots  missed  McBride,  and 
struck  Browning,  who  was  in  said  street,  on  the  arm,  inflicting  a  severe  and 
painful  wound.  It  is  the  reception  of  this  evidence  which  is  complained  of. 
The  evidence  was  properly  admitted,  for  it  is  well  settled  that  if,  with  a  felo- 
nious intent,  A.  shoots  at  B.  to  kill  him,  and  misses  B.,  and  wounds  C,  that 
the  law  transfers  the  felonious  intent  with  which  the  ball  started,  from  B.  to 
0.  This  principle  is  expressly  approved  in  the  cases  of  State  v.  Hen»on,  81 
Mo.  884,  and  State  v.  Payton,  2  S.  W.  894,  (decided  at  present  term.)  The 
law  of  the  case  was  fairly  given  to  the  jury.  The  instructions,  after  properly 
defining  the  words  "malice  aforethought"  and  "feloniously,"  told  the  jury, 
in  substance,  that  if  they  believed  from  the  evidence  the  defendant  feloniously 
shot  at  McBride  with  the  intention  of  killing  him,  missed  him,  and  shot 
Browning,  they  would  find  him  guilty.  They  were  further  instructed  that,  if 
they  believed  defendant  shot  at  McBride  in  defense  of  himself,  (there  being 
some  evidence  in  the  case  that  McBride  fired  the  first  shot,)  they  would  acquit. 
The  jury  were  further  told  under  what  circumstances  defendant  had  a  right 
to  shoot  in  self-defense,  and  also  to  acquit  if  they  had  a  reasonable  doubt, 
from  all  the  evidence,  of  defendant's  guilt. 

We  perceive  nothing  in  the  record  justifying  an  interference  with  the  judg- 
ment, and  it  is  hereby  affirmed. 

(All  concurring,  except  Bbaoe,  J.,  absent.) 


Nauman  d.Oyerlee. 
{Supreme  (hurt  o/  Miuouri,    February  14, 18S7.) 
8aXiB— Bbsach  of  Wabrawty  ob  Dkchit— Whbthbb  Waived  by  Patmbht. 

A  purchaser  can  maintain  an  action  for  false  representation  or  breach  of  war- 
ranty in  the  sale,  although,  after  discovering  it,  he  paid  the  agreed  price. 

Appeal  from  circuit  court,  Ste.  Genevieve  county. 

Wm.  Carter  and  H.  8,  Shaw,  for  respondent.  Nicholson  ^  WhitUdge  for 
appellant. 

Norton,  J.  This  is  a  suit  to  recover  damages,  in  which  the  petition,  in 
substance,  alleges  that  plaintiff  bought  of  defendant  a  quantity  of  hides,  tal- 
low, and  sheep-pelts,  for  the  price  and  sum  of  61,800;  that  defendant  falsely, 
fraudulently,  and  deceitfully  represented  and  guarantied  that  tiie  number  of 
hides  so  sold  was  not  less  than  840,  when  in  truth  and  in  fact  the  number 
was  only  259;  that  plaintiff,  relying  on  the  representations  and  guaranties  of 
defendant,  bought  the  said  hides,  etc.,  at  the  above  price,  and  paid  for  them. 
The  answer  denies  that  any  such  representations  or  warranty  was  made,  and 
avers  that  plaintiff  paid  the  said  consideration  of  81,800  after  having  received 
delivery,  and  counted  the  hides,  and  with  full  knowledge  of  their  number. 
It  appears  from  the  evidence  that  at  the  time  of  the  purchase  plaintiff  paid 
defendant  five  dollars,  and  received  the  property,  and  thereafter  sold  it  to  a 
third  party,  and,  in  counting  the  hide8,'the  fact  was  ascerbiined  that  the 
number  of  them  was  only  259,  and  that  with  a  knowledge  of  this  fact,  thus 
ascertained,  plaintiff  paid  defendant  the  balance  of  the  purchase  price.  On 
the  trial  plaintiff  obtained  judgment,  from  which  the  defendant  has  appealed, 
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and  assigns  for  error  the  action  of  the  court  in  giving  and  refusing  instruc- 
tions. 

On  the  part  of  plaintiff  the  court  instructed  the  jury  to  the  effect  that,  if 
they  believed  that  defendant  falsely  and  fraudulently  represented  the  number 
of  the  hides  to  be  not  less  than  340,  and  knew  the  representation  was  not 
true,  and  that  the  representation  was  made  to  induce  plaintiff  to  buy,  and» 
relying  thereon,  he  did  buy,  or  that,  if  they  believed  defendant  made  such 
representations  as  of  his  own  knowledge,  not  knowing  them  to  Ik'  true,  and 
plaintiff  made  the  purchase  relying  thereon,  that  plaintiff  was  entitled  to  re* 
cover.  These  instructions  are  in  harmony  with  the  principle  announced  in 
the  following  cases:  Dulaney  v.  Rogers ^  &4  Mo.  201;  Walsh  v.  MorsSt  80  Mo. 
568;  Jones  v.  Railroad  Co.,  79  Mo.  92. 

On  the  other  hand,  the  jury  were  told  that,  if  they  believed  what  defendant 
said  as  to  the  number  of  the  hides  was  only  an  expression  of  his  opinion,  plain- 
tiff could  not  recover,  nor  could  he  recover  if  he  did  not  rely  solely  on  the  false 
representation,  if  any  was  made;  and  that  the  burden  of  proof  was  on  plain- 
tiff to  make  out  his  case  by  a  preponderance  of  the  evidence. 

It  is  insisted  that  the  court  erred  in  refusing  to  instruct  the  Jury  to  the  ef* 
feet  that,  if  plaintiff  counted  the  hides  after  he  made  the  purchase,  and  ascer- 
tained the  shortage  in  the  number,  and,  after  acquiring  this  knowledge,  paid 
defendant  the  price  agreed  upon,  that  he  thereby  waived  his  right  to  recover 
on  the  warranty,  although  the  jury  might  believe  defendant  did  warrant  the 
number  at  the  time  of  the  sale.  This  instruction  was  properly  refused,  under 
the  ruling  of  this  court  in  the  case  of  Parker  v.  Marquis,  64  Mo.  88,  in  which 
the  case  of  Whitney  v.  Allaire,  4  Denio,  554,  was  quoted,  where  it  is  said: 
"There  is  no  principle  or  authority  showing  that,  where  a  person  has  been  de- 
frauded by  another  in  making  an  executory  contract,  a  subsequent  performance 
of  it  on  his  part,  even  with  knowledge  of  the  fraud,  acquired  subsequent  to 
the  making,  and  previous  to  the  performance,  bars  him  of  any  remedy  for  his 
damages  for  the  fraud.  The  party  defrauded,  by  performing  his  part  of  the 
conti*act  with  a  knowledge  of  the  fraud,  is  deemed  to  have  ratified  it,  and  is 
precluded  thereby  from  subsequently  disaffirming  it  That  is  the  extent  of 
the  rule.  His  right  of  action  for  the  fraud  remains  unaffected  by  such  per- 
formance. But,  having  gone  on  after  discovering  the  fraud,  he  cannot  after- 
wards disaffirm  the  bargain,  or  sue  for  the  consideration. "  The  cases  to  which 
we  have  been  cited  by  the  learned  counsel  for  defendant,  establishing  the  doc- 
trine that  money  voluntarily  paid  with  full  knowledge  cannot  be  recovered, 
back,  have  no  application  to  the  case  before  us. 

Perceiving  no  error  in  the  record  justifying  an  interference  with  the  judg- 
ment, it  is  hereby  affirmed. 

(All  concur,  except  Baaob»  J.»  absent.) 
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Davis  c.  Hall  and  others. 
{SuprmM  Court  of  Missouri.    February  14,  1887.) 

1.  Attornbt— Dismissing  Suit. 

An  attorney  has  implied  authority  to  dismiss  a  suit.^ 

2.  Same— What  mat  be  Done  by  AxroaNEY. 

Power  given  by  statute  to  a  party  to  dismiss  a  suit  in  vacation  may  be  exercised 
by  his  attorney.  1 

3.  Lis  Pendens— Dismisbal  of  Action— Subsequent  Motion  to  Reinstate— Intebven- 

iNo  Incumbrance. 

Plaintiff,  in  an  action  of  ejectment,  after  his  attorney  had  dismissed  the  action, 
filed  in  vacation  a  motion  to  have  it  reinstated.  Afterwards,  but  before  the  defend- 
ant had  notice  of  the  motion  to  reinstate,  the  latter  gave  a  mortgage  on  tlie  prem- 
ises sued  for,  the  mortgagee  accepting  it  in  reliance  upon  the  dismissal,  and  in 
ignorance  of  the  motion  to  reinstate.  Hdd,  that  the  title  under  the  mortgage  was 
free  from  any  lien  created  by  the  pendency  of  the  action  of  ejectment,  and  that  the 
subsequent  reinstatement  of  the  action  would  not  affect  it. 

Appeal  from  circuit  court,  Barton  county. 

Robinson  <t  Harkless,  for  plaintiff  in  error.  R.  F.  BuUer,  for  defendant 
in  error. 

Black,  J.  This  is  an  action  of  ejectment  for  160  acres  of  land  in  Jasper 
county.  Both  parties  claim  title  from  Thomas  F.  Phillips,  the  plaintiff,  by  a 
sheriff's  deed,  and  the  defendant  under  a  deed  of  trust  and  trustee's  deed. 
The  plaintiff  in  this  case  commenced  a  suit  in  the  common  pleas  court  of  Jua- 
per  county  in  1876,  against  Phillips  and  others,  and  attached  the  land  in  ques- 
tion. The  venue  of  the  cause  was  changed  to  the  Newton  county  circuit 
court.  After  the  cause  had  reached  that  court,  and  in  the  vacation  thereof, 
the  plaintiff's  attorney  paid  the  costs,  and  caused  the  clerk  to  make  an  entry 
dismissing  the  suit.  This  was  done  on  the  twenty- seventh  April,  1877.  On 
the  twenty-second  May,  1877,  and  in  the  vacation  of  the  court,  the  plaintiff 
filed  a  motion  to  reinstate  the  cause,  but  gave  the  defendant  in  that  suit  no 
notice  of  the  filing  of  the  same.  The  court,  at  the  following  terra,  sustained 
the  motion,  and  the  plaintiff  finally  recovered  judgment  against  the  defend- 
ants, under  which  he  sold  and  purchased  the  land,  and  received  the  sheriff's 
deed  before  mentioned.  After  the  attachment  suit  had  been  dismissed,  and 
before  the  motion  to  reinstate  had  been  filed,  Phillips  applied  for  and  received 
of  Mrs.  Clark  a  loan  of  $800  on  the  land.  Abstracts  showing  a  dismissal  of 
the  attachment  suit  were  furnished  her,  but  the  deed  of  trust  securing  the 
loan  bears  date  the  first  of  June,  1877,  some  10  days  after  the  filing  of  the 
motion.  There  is  evidence  that  the  attorney's  authority  was  only  that  which 
he  had  by  virtue  of  his  engagement  to  commence  and  prosecute  the  suit.  On 
the  other  hand,  there  is  evidence  that  several  suits  were  pending  between  the 
parties  to  the  attachment  suit,  and  that  plaintiff  instructed  the  attorney  to 
settle  them,  which  he  did  on  fair  terms  to  plaintiff,  and,  in  compliance  with 
that  settlement,  dismissed  the  attachment  suit. 

1.  For  the  appellant  it  is  insisted  that  the  plaintiff  alone  can  dismiss  his 
suit  in  vacation,  under  section  23,  p.  1061,  2  Wag.  St.  The  statute  says  the 
plaintiff  in  any  suit  in  any  court  of  record  may  dismiss  the  suit  in  vacation 
upon  payment  of  all  costs.  No  good  reason  is  assigned  for  the  construction 
of  the  statute  here  contended  for,  nor  do  we  believe  any  can  be  given.  The 
plaintiff's  authorized  agent  or  attorney  may  dismiss  the  suit  with  the  same 
effect  as  could  the  plaintiff  if  he  were  before  the  clerk  in  person. 

2.  The  trial  court  probably  found  as  a  fact  that  the  attorney  had  special 

1  As  to  the  implied  authority  of  an  attorney  to  settle  his  client's  case,  see  Haverty  v. 
Haverty.  (Kan.)  11  Pac.  Kep.  S64,  and  note. 

As  to  the  extent  of  his  authority  otherwise,  see  Crawford  v.  Nolan,  (Iowa,)  30  N.  W. 
Bep.  32,  and  note. 
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•authoriij  to  settle  the  various  suits,  <ind  to  dismiss  the  one  in  question;  but, 
under  the  instruction  given  and  refused,  we  must  consider  the  extent  of  his 
power  as  if  no  such  special  authority  had  been  given.  It  has  been  repeatedly 
ruled  by  this  court  that  an  attorney,  merely  from  his  employment  as  such, 
has  no  right  to  compromise  the  debt  or  claim  of  his  client,  {8emple  v.  Atkin- 
son, 64  Mo.  506;  Spears  v.  Ledergerher,  56  Mo.  465;  Walden  v.  Bolton,  55  Mo. 
405;)  still  the  authority  of  the  attorney  in  virtue  of  his  employment  extends  to 
the  conduct  and  management  of  the  cause  in  which  he  is  engaged,  in  and  out 
-of  court,  and  he  may  do  all  things  incidental  to  the  prosecution  of  the  suit,  and 
which  affect  the  remedy  only,  and  not  the  cause  of  action.  He  has  authority 
to  agree  that  the  suit  in  which  he  is  employed  shall  abide  the  judgment  in  an- 
other suit,  the  facts  being  the  same,  and  the  plaintiff  being  the  same  in  the 
several  suits.  North  Missouri  M.  Co,  v.  Stephens,  36  Mo.  150.  He  may 
stipulate  that  the  other  party  may  take  judgment  on  a  verdict  then  rendered 
without  further  notice.  Barlow  v.  Steel,  65  Mo.  611.  Elsewhere  it  is  held 
he  may  discontinue  a  suit,  (Qaillard  v.  Smart,  6  Cow.  385;)  and  release  and 
•discharge  property  from  the  lien  of  an  attachment,  (Monson  v.  Hawley,  80 
Conn.  51;  Movlton  v.  Bowker^  115  Mass.  36.) 

The  dismissal  did  not  affect  the  cause  of  action  at  all,  but  only  the  remedy. 
It  follows  from  the  foregoing  cases,  as  well  as  from  the  general  rule  as  before 
stated,  that  the  attorney  had  the  power  to  dismiss  the  suit  without  special  au- 
thority therefor.  If  there  was  any  abuse  of  the  authority,  the  remedy  is 
against  him.  Persons  dealing  with  the  property  had  a  right  to  rely  upon  his 
.act  as  being  the  act  of  the  client. 

3.  The  dismissal  of  the  suit  put  the  parties  out  of  court,  and  the  entry  of 
the  clerk  was  sufficient  evidence  of  that  fact.  The  lis  pendens  created  by 
filing  an  abstract  of  the  attaclunent  in  Jasper  county  ended  with  the  dismissal 
of  the  cause.  We  do  not  see  how  the  mere  filing  of  a  motion  to  reinstate 
with  the  clerk  in  vacation,  and  no  notice  thereof  given  to  the  defendants, 
-could  operate  as  constructive  notice  to  Mrs.  Clark.  The  defendants  were  not 
in  court  until  they  subsequently  appeared  to  the  motion.  We  see  no  reason 
for  disturbing  the  judgment  in  this  case,  and  it  is  therefore  affirmed. 

(All  concur,  except  Brace,  J.,  absent.) 


State  ex  reU  Attobnbt  General  c.  Manufacturers'  Mut.  Fire 

Ins.  Co. 

{8upr0me  OouH  of  Miasouri.    February  14,  1887.) 

VuLB  AND  Mabinb  Insurancib  — Mdtual  Companibb  —  How  They  may  ix)  Business  — 
Rev.  St.  Mo.  1879,  ?  5988. 

Since  the  amendments  introduced  into  the  fire  and  marine  insurance  laws  by  the 
act  of  1877,  providing,  among  other  things,  (Rev.  St.  Mo.  1879,  §  5988,)  that  any 
mutual  fire  and  marine  insurance  company  may,  upon  a  majority  vote  of  its  mem- 
bers, "charge  and  receive  for  the  mutual  benefit  of  all  its  policy-holders  cash  in  pay- 
ment of  premiums  on  such  of  its  policies"  as  shall  be  determined  on,  a  company 
organized  as  a  mutual  companv  does  not  expose  itself  to  the  charge  of  doing  busi- 
ness upon  the  joint-stock  plan  by  receiving  all-cash  premiums  on  all  policies  run- 
ning less  than  six  years ;  nor  is  there  any  objection  to  its  issuing  policies  for  less 
than  six  years,  except  policies  issued  on  account  of  notes  given  at  the  organization 
of  companies  organizea  without  a  guaranty  fund,  which  are  expressly  required  to 
run  for  not  less  than  six  years. 

Quo  warranto. 

The  Attorney  General,  C,  P.  Elerhe,  and  Q.  Campbell,  for  relator.  Taylor 
4&  Pollard  and  Relfe  A  Reynolds,  for  respondent. 

Black,  J.  This  case  stands  upon  a  demurrer  to  an  Information  filed  by  the 
attorney  general  for  a  writ  of  quo  warranto.  The  object  sought  by  the  writ 
is  to  require  the  respondent  to  show  cause  why  it  should  not  be  dissolved  for 
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using  the  franchises  of  a  stock  insurance  company,  it  being  only  a  mutual  in- 
surance company.  The  respondent  was  incorporated  in  December,  1884,  un- 
der article  3,  e.  119,  Rev.  St.  1879,  as  a  mutual  fire  and  marine  insurance  com- 
pany. The  information,  in  substance,  states  that  the  respondent  has  issued  a 
great  number  of  policies,  known  as  stock  policies, — ^that  is  to  say,  policies  run- 
ning for  periods  of  time  less  than  six  years,  and  varying  from  two  days  to 
five  years,  and  for  which  it  receives  at  the  time  of  the  issuance  of  the  policies 
a  total  cash  premium;  that  on  the  eighteenth  February,  1886,  respondent  had 
policies  of  this  description  in  force,  insuring  the  total  amount  of  83,275,119.37, 
for  which  it  has  received  in  cash  premiums  the  amount  of  860,535.85,  and 
that  at  the  institution  of  this  suit  the  outstanding  policies  of  this  character 
numbered  8,200.  It  is  also  alleged  that  on  the  eighteenth  February,  1886,  the 
respondent  had  outstanding  406  mutual  policies,  insuring  the  aggregate  sum 
of  8997,532.31,  for  which  it  held  premium  notes  of  the  face  value  of  8149,- 
201.25,  and  that  at  the  commencement  of  this  suit  there  were  but  400  policies 
of  this  description  in  force. 

The  questions  presented  by  the  demurrer  are — First,  Has  the  respondent  a 
right  to  issue  policies  running  for  a  period  of  time  short  of  six  years?  Seo- 
and.  Has  it  a  right  to  issue  policies  for  premiums  payable  wholly  in  cash  at 
the  time  the  policies  are  issued? 

An  answer  to  these  questions  must,  in  a  great  measure,  depend  upon  a 
proper  construction  of  the  statutes  with  respect  to  the  organization  of  these 
companies.  The  legislation  upon  that  subject  has  been  so  varied  and  diverse 
that  we  do  not  regard  it  essential  to  go  back  further  than  the  act  of  March  10^ 
1869,  (Acts  1869,  p.  45.)  That  act  provided  for  the  incorporation  of  fire  and 
marine  insurance  companies  on  the  '*stock  plan"  and  on  the  "mutual  plan.*' 
It  is  there  expressly  declared  that  mutual  companies  shall  not  issue  policies 
known  as  stock  policies,  or  do  business  as  joint-stock  companies,  or  upon  the 
joint-stock  plan,  (section  2,)  and  the  remainder  of  the  act  is  consistent  with 
the  legislative  assertion.  After  the  organization,  the  distinguishing  features 
of  the  mutual  companies,  so  far  as  defined  by  that  act,  are  that  every  person 
who  insures  must  make  his  note  to  the  company  for  the  premium,  a  part  of 
which,  not  less  than  10  per  cent.,  must  be  paid  in  cash  at  date  of  the  policy. 
The  notes  are  made  payable  at  any  time,  in  part  or  in  whole,  as  the  directors 
may  demand,  by  assessment  for  payment  of  losses  and  other  liabilities  of  the 
company.  The  assessment  must  be  made  upon  all  notes  held  by  the  company 
which  have  been  in  existence  for  one  year  at  the  date  of  the  loss.  The  notes 
upon  which  all  assessments  have  been  paid,  at  the  expiration  of  the  policies, 
are  delivered  up  to  the  makers,  whether  paid  in  full  or  not.  The  principle  of 
the  scheme  throughout  is  mutuality;  and,  the  contrary  not  being  declared  by 
the  law,  each  policy-holder  becomes  a  member  of  the  association,  and  contin- 
ues such,  certainly,  during  the  life  of  the  policy.  Wood,  Ins,  §  509.  The 
law,  iis  it  then  stood,  does  not  contemplate  the  issuing  of  policies  for  all-cash 
premiums,  nor  can  the  right  to  issue  what  are  called  "short-time  policies"  be 
easily  reconciled  with  the  various  provisions  of  the  act  of  1869.  Enough  has 
been  said  to  show  the  general  policy  of  that  act,  which  is  the  basis  of  the 
present  law  upon  the  subject.  Many  of  the  sections  are  the  same,  others  have 
been  amended,  and  some  new  ones  have  been  added. 

It  remains  to  be  seen  what  effect  is  to  be  given  to  the  amendments.  The 
present  statute,  as  before,  points  out  in  detail  how  the  stock  compani^  and 
mutual  companies  may  be  organized,  and  when  they  may  commence  business, 
and  section  5988  makes  it  the  duty  of  every  company  organized  on  the  mutual 
plan  to  have  the  word  "mutual"  affixed  to  the  name;  and  it  is  made  unlaw- 
ful for  such  companies  to  do  business  on  any  other  plan.  The  same  section 
also  declares :  "  And  mutual  companies  shall  not  issue  policies  known  as '  stock 
policies,'  or  do  business  as  joint-stock  companies,  or  upon  the  joint-stock  plan; 
[but  any  mutual  company,  upon  a  majority  vote  of  its  members  present  at  an 
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annual  meeting,  or  at  any  special  meeting  called  for  that  purpose,  after  one 
week's  notice  by  advertisement  in  *  *  *,  may  charge  and  receive,  for 
the  mutual  benefit  of  all  its  policy-holders,  cash  in  payment  of  premiums  on 
such  of  its  policies  as  shall  be  by  a  majority  vote  at  such  a  meeting  deter* 
mined  upon.]"  Section  6000,  among  other  things,  provides:  "Every  pear- 
son  who  shall  insure  in  such  mutual  company  [whose  premium  is  payable  in 
note]  shall,  before  he  receives  his  policy,  deposit  with  the  company  a  note,*' 
etc.  The  quoted  words  included  in  brackets  were  introduced  by  the  act  of 
1877.  These  amendments  are  significant,  and  this  must  be  apparent  when 
they  are  considered  in  connection  with  the  act  of  1869.  They  show  a  deter- 
mination to  make  a  most  important  change  in  respect  of  the  powers  of  these 
mutual  companies.  Express  authority  is  given  them  to  charge  and  receive 
allrcasli  premiums  for  the  benefit  of  all  policy-holders. 

In  the  present, case  the  information  shows  that,  by  a  vote  after  due  notice, 
It  was  resolved  to  charge  and  receive  cash  in  payment  for  premiums  on  poli- 
cies issued  for  a  period  less  than  six  years.  Such  a  course  of  business,  it  is 
argued,  has  nothing  in  common  with,  and  is  inconsistent  with,  mutual  insur- 
ance. The  first  answer  to  this  argument  is,  if  the  law  clearly  gives  compa- 
nies organized  on  this  mutual  plan  power  to  issue  policies  for  all-cash  premi- 
ums, and  we  hold  it  does,  then  we  can  only  declare  the  law  as  we  find  it.  It 
is  no  objection  that  this  power  is  one  conferred  upon  stock  companies,  or  one 
not  usually  possessed  by  mutual  companies.  The  legislature  can  for  itself 
define  what  it  means  by  the  ''mutual  plan,"  and  this  it  does  in  specifying 
the  duties  and  powers  of  these  companies.  Some  of  these  powers  may  well 
be  common  to  both.  But  the  argument  is  not  sound  for  another  reason. 
The  theory  of  mutual  insurance,  as  generally  understood,  is  that  the  premi- 
ums paid,  or  to  be  paid,  by  the  members  for  their  insurance,  constitute  a  fund 
for  the  liquidation  of  losses.  It  is  not  essential  that  the  premiums  should 
be  paid  by  note.  They  may  be  paid  in  cash,  and,  when  so  paid,  the  cash 
stands  for  the  note.  The  policy  is  still  a  mutual  policy,  and  the  holder  thereof 
a  member  of  the  association.  Union  Ins,  Co,  v.  Hoge,  21  How.  (U.  S.) 
85;  Ohio  Mut.  Ins.  Co.  v.  Marietta  Woolen  Factory,  8  Ohio  St.  348;  Mygatt 
V.  New  York  Protection  Ins,  Co.,  21  N.  Y.  52;  Schimpf  v.  Lehigh  Valley 
Mut  Ins,  Co.,  86  Pa.  St.  373;  8pruance  v.  Farmers^  &  Merchants^  Ins.  Co., 
10  Pac.  Rep.  287. 

Under  the  present  statutes  of  this  state,  these  mutual  insurance  companies 
may,  therefore,  issue  policies  for  all  such  premiums  paid  at  the  time  the  poli- 
cies are  issued.  The  only  limitation  as  to  the  time  policies  shall  run  is  that 
found  in  sections  5999  and  6001.  The  first  provides  for  an  organization  with 
a  guaranty  fund,  and  without  a  guaranty  fund.  If  the  company  is  organized 
without  a  guaranty  fund,  then,  t^foreit  can  commence  business,  it  must  have 
a  designated  amount  of  agreements  for  insurance,  with  30  per  cent,  of  the  pre- 
mium paid  in  cash,  and  the  balance  secured  by  premium  notes  of  solvent  par- 
ties founded  on  bona  fide  applications  for  insurance.  The  company  may  then 
receive  a  certificate  to  do  business  from  the  superintendent  of  insurance.  The 
policies  required  to  be  issued  for  a  period  not  shorter  than  six  years  are  the 
policies  to  be  issued  on  account  of  the  notes  given  at  the  organization.  The 
whole  section  seems  to  relate  to  matters  pertaining  to  the  preliminary  steps 
to  be  taken  for  the  commencement  of  business,  and  we  cannot  see  that  this 
requirement  to  issue  six-year  policies  has  any  application  save  as  to  those  pol- 
icies issued  upon  the  notes  made  for  the  purpose  of  commencing  business. 
Section  6001  does  require  that  the  assessments  to  pay  losses,  expenses,  etc., 
shall  be  made  upon  each  and  every  note  held  by  the  company  at  the  time  of 
the  assessment,  and  which  has  been  in  existence  for  one  year  prior  to  the  date 
of  the  assessment.  Had  these  companies  no  power  to  issue  cash  policies,  then 
this  provision  would  Indicate  that  short-time  policies  should  not  be  issued. 
Bat,  as  they  have  the  power  to  issue  policies  for  all  cash,  there  cannot  be  any 
v,38.w.no.4 — 25  ^       ,,  .    ti^n.ii^ 
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diflflculty  because  of  short-time  policies;  for  they  can  be  issued  for  all  cash, 
and  no  assessments  will  be  required.  We  cannot  see  that  these  mutual  com- 
panies are  limited  as  to  the  time  for  which  policies  shall  be  issued.  Effect 
must  be  given  to  the  amendments  before  noted,  and  they  show  a  determina- 
tion to  make  a  radical  change  in  the  law  of  1869. 

The  amount  of  business  done  by  the  respondent  by  way  of  of  all-cash  poli- 
cies exceeds  that  done  by  way  of  notes  for  premiums  in  the  ratio  of  about  ten 
to  three,  and  it  is  earnestly  insisted  that  the  legislature  never  contemplated 
such  results,  and  it  is  said  these  policy-holders, are  without  security.  The 
answer  is  that  the  legislature  has  fixed  no  limit  as  to  the  amount  of  cash  busi- 
ness these  mutual  companies  may  do.  If  the  law  is  defective  in  this  respect, 
the  remedy  must  come  from  the  law-making  power. 

There  are  statements  in  the  information  that  the  respondent  has  issued  and 
is  issuing  large  numbers  of  policies  known  as  **stock  policies,"  but  this  we 
understand  to  be  the  conclusion  of  the  pleader  based  upon  the  other  facts  al- 
leged, the  most  prominent  of  which  are  that  the  policies  are  issued  for  all 
cash  and  on  short  time.     These  facts  do  not  make  the  policies  stock  policies. 

It  results  from  what  has  been  said  that  the  demurrer  must  be  sustained, 
and  it  is  so  ordered. 

(Brags,  J.,  absent.    The  other  judges  concur.) 


Philpot  17.  Penk  and  others. 
(Supreme  Oourt  of  Missouri.    February  14,  1887.) 

1.  TbTJBT— RbBULTIWG— EVIDBNCE  NECESSARY  TO  ESTABLISH. 

In  order  to  establish  a  resulting  trust  by  parol  evidence,  the  ervldence  must  be  so 
clear,  definite,  and  positive  as  to  leave  no  reasonable  ground  for  doubt. 

2.  Samjs— EviDBircB  Stated— Public  Lands—Entey  by  Ome  in  Anotheb's  Name. 

In  a  suit  to  establish  a  trust  in  favor  of  the  grantees  of  B.,  in  land  which  was  lo- 
cated and  entered  in  1857,  in  the  name  of  A.,  under  a  land  warrant  running  to  8., 
and  assigned  by  S.  to  A.,  it  appeared  that  the  patent  was  issued  in  1860  in  A. 's  name; 
that  B.  and  his  grantees  knew  this,  and  did  not  controvert  his  title  until  1883.  long 
after  A.'s  death,  which  occurred  in  1876.  B.,  who  was  A.'s  brother,  testifled  that 
he  entered  the  land  with  a  land-warrant  which  he  owned ;  that  he  entered  it  in 
A.'s  name,  instead  of  his  own,  in  order  to  avoid  a  certain  r^ulation  of  the  land- 
ofBce,  (but  he  did  not  explain  how  the  warrant  happened  to  be  assigned  to  A.  in- 
stead of  to  hiju  ;)  and  tnat  A.  assigned  the  certificate  to  him,  and  be  assigned  it 
and  made  a  deed  to  C,  to  whom  he  sold  the  land  at  two  dollars  per  acre.  C.  testi- 
fied to  obtaining  the  land  from  B.  by  a  trade  for  another  lana-warrant.  Deeds 
from  B.  to  C,  and  from  C.  to  the  plaintiff,  dated,  respectively,  in  1857  and  1859.  but 
not  recorded  until  1876,  were  produced,  but  no  assignment  of  A.'s  certificate.  It 
was  shown  that  plaintiff  had  paid  the  taxes  since  1878,  except  for  one  year.  EM, 
that  the  evidence  was  not  sufiScient  to  establish  a  resultins  trust. 

Appeal  from  circuit  court,  Bates  county. 

Holcomh  &  Silvers,  for  appellant.    John  T.  Smith,  for  respondents. 

Norton,  J,  It  appears  from  the  record  in  this  case  that  in  1857,  at  the 
United  States  land-ofQce  in  Warsaw,  a  certain  military  land-warrant  for  80 
acres  of  land,  which  had  been  issued  to  one  Frances  Sudbury,  and  by  her  as- 
signed to  S.  Milton  Penn,  was  located  on  76.93  acres  of  land  in  Bates  county, 
and  a  certificate  of  entry  issued  to  said  S.  Milton  Penn,  who  died  in  1876, 
leaving  as  his  heirs  the  defendants  in  this  suit,  against  whom  the  suit  was 
instituted  in  the  Bates  county  circuit  court  in  1888,  for  the  purpose  of  having 
the  court  decree  that  the  land  so  entered  was  held  by  said  Penn  and  his  heirs 
in  trust  for  plaintiff.  The  plaintiff  in  his  petition  bases  his  claim  to  the  relief 
asked  on  averments  therein  made  to  the  effect  that  one  F.  S.  Penn  was  the 
real  owner  of  said  land- warrant;  that  the  consideration  for  the  assignment 
thereof  by  said  Sudbury  was  wholly  paid  by  him,  and  that  the  assignment  to 
flaid  S.  Milton  Penn  was  so  made  that  he  might  hold  the  same  in  trust  for 
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the  said  F.  S.  Penn;  that  the  said  F.  S.  Penn  located  said  warrant  on  the  land 
in  question,  and  took  the  certificiite  of  entry  in  the  name  of  S.  Milton  Penn; 
that  said  S.  Milton  Penn,  by  his  writing  in  due  form,  assigned  and  transferred 
said  certificate  of  entry  to  said  F.  S.  Penn,  who  on  December  16,  1857,  for  a 
valuable  consideration,  sold  and  conveyed  the  land  by  his  deed,  duly  executed, 
to  M.  \y.  Dallas,  and  also  assigned  to  him  the  ceitlficate  of  entry;  that  said 
DaUas,  on  the  sixteenth  July,  1859,  conveyed  the  land  by  his  deed  to  plain- 
tiff; that  said  certificate  has  been  lost;  that  a  patent  issued  from  the  general 
land-office  on  the  third  day  of  January,  1860,  conveying  said  land  to  S.  Milton 
Penn ;  that,  while  the  record  of  conveyances  shows  the  apparent  title  to  said 
lands  to  be  in  S.  Milton  Penn  or  his  heirs,  they  have  no  real  interest  therein, 
but  hold  the  same  in  trust  for  plaintiff.  The  answer  of  defendants,  besides 
being  a  general  and  specific  denial,  sets  up  that  S.  Milton  Penn  died  a  long 
time  after  he  had  taken  out  a  patent  to  the  land  in  his  own  name,  which  was 
issued  after  the  alleged  assignment  of  the  certificate  of  entry,  and  that  plain- 
tiff and  his  grantors  were  duly  apprised  thereof,  but  failed  and  neglected  to 
question  his  title  during  his  life-time.  On  the  hearing  the  trial  court  dis- 
missed the  bill,  and  it  is  this  action  of  the  court  we  are  asked  to  review  on 
plaintiff's  appeal. 

Plaintiff  put  in  evidence  a  deed  to  the  land  in  controversy  from  F.  S.  Penn 
to  M.  W.  DaUas,  dated  December  16,  1857,  and  filed  for  record  October  3, 
1876;  also  a  deed  from  said  Dallas  to  S.  B.  Philpot,  the  plaintiff,  dated  July 
16, 1859»  and  filed  for  record  October  3,  1876;  also  tax  receipts  showing  pay- 
ment by  plaintiff  of  taxes  for  the  years  1873  to  1883,  inclusive,  except  the 
year  1876.  F.  S.  Penn,  whose  deposition  was  taken  in  1884,  testified  that  he 
entered  the  land  in  dispute  in  the  name  of  S.  Milton  Penn  at  the  land-office 
in  Warsaw  on  the  fifteenth  of  December,  1857,  with  a  land-warrant  which  he 
owned;  that,  shortly  after  he  entered  it,  the  certificate  was  assigned  to  him 
by  S.  Milton  Penn,  who  resided  in  the  state  of  Ohio;  that  he  sold  the  land  to 
M.  W.  Dallas  for  two  dollars  per  acre,  and  passed  all  title  papers  in  his  pos- 
session to  him;  that  S.  Milton  Penn,  at  the  time  he  sold,  had  no  interest  in 
the  land.  He  further  testified  that  he  dealt  considerably  in  western  lands, 
and  that  in  October,  November,  and  December,  1857,  he  purchased  for  him- 
self and  others,  at  the  land-office,  30,000  acres,  and  in  1858  over  50,000  acres 
Xor  himself  and  as  agent  for  other  parties;  that  the  number  of  persons  inter- 
ested in  the  lands  purchased  was  probably  over  100;  that  what  he  said  about 
the  land  in  controversy  was  purely  from  memory;  that  he  might  be  misUiken 
as  to  his  ownership  of  the  land  in  question,  but  it  was  not  probable;  that  his 
memory  was  not  as  good  as  it  was  yeais  ago,  and  for  the  last  six  months  has 
been  very  bad  at  times,  by  reason  of  severe  injury;  that  S.  Milton  Penn  was 
h\B  brotlier,  and  died  in  1876 ;  that  the  relations  between  them  were  Unfriendly 
from  1875  up  to  the  time  of  his  death;  that  over  26  yeara  had  elapsed  since 
the  transactions  occurred  about  which  he  was  testifying;  that  owing  to  the 
Tuah  at  the  land-office  to  enter  lands,  the  register  would  not  permit  one  per- 
«on  to  enter  more  than  320  acres,  and,  in  order  to  evade  said  regulation, 
he  made  entries  in  the  names  of  various  friends  of  his,  who  afterwards  con- 
veyed by  assignment  of  certificates  of  entry  or  quitclaim;  that  the  entry  of 
the  laud  in  suit  was  one  of  them. 

M.  W.  Dallas  testifies  as  follows:  ''I  met  F.  S.  Penn  in  Warsaw,  Benton 
county.  Missouri,  in  the  fall  of  1857.  I  was  in  Missouri  for  the  purpose  of 
locating  some  land- warrants,  at  the  Warsaw  land-office.  I  had  some  warrants 
for  myself  and  others,  among  them  land-warrants  of  S.  B.  Philpot.  The  office 
4it  Warsaw  was  temporarily  closed,  and  1  arranged  with  F.  S.  Penn  to  locate 
some  warrants,  and  traded  some  land- warrants  for  land  already  located,  and, 
ss  I  now  recollect,  bought  some  land  entered  in  his  name.  I  think  that  some 
of  the  land  was  entered  in  the  name  of  S.  Milton  Penn,  who  was  represented 
.as  being  the  brother  of  F.  S.  Penn.    Among  other  lands  was  a  tract  of  land 
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containing  76  acres  and  a  fraction.  My  recollection  is  that  this  76  acres  waft> 
for  S.  B.  Phllpot,  and  was  transferred  to  me  to  be  retransf erred  to  him.  I 
have  no  recollection  of  anj  fractional  lot  but  the  one,  in  the  whole  transac- 
tion. Mr.  Penn,  in  transferring  the  land  to  me,  made  said  transfer  in  due 
form,  as  I  now  recollect,  accompanied  with  all  papers  connected  with  chain  of 
title,  and  all  of  said  papers  were  giyen  to  8.  B.  Philpot,  or  his  attornejSr 
Hollisler  &  Okey.  I  have  no  certificate  of  location,  or  any  papers  or  docn* 
ments  of  any  kind  in  my  possession,  and  I  have  no  knowledge  where  such 
papers  are,  further  than  herein  stated." 

Plaintiff,  Philpot,  testified  as  foUows:  ''In  1857,  M.  W.  Dallas  went  to- 
Missouri  to  locate  land-warrants  for  himself  and  others.  I  sent  with  him 
four  land* warrants  to  be  located  for  me  at  the  general  land-office  in  Warsaw^ 
Missouri.  In  making  disposition  of  my  warrants,  M.  W.  Dallas  traded  one 
of  them  to  Elijah  G.  Penn  for  the  76.93  acres  of  land  now  in  controversy  in 
this  case.  Said  Penn  made  M.  W.  Dallas  a  deed  for  said  land,  and  DaUas- 
aft^rwards  conveyed  the  same  to  me.  These  deeds  are  both  on  record  in 
Bates  county,  Missouri.  In  drawing  the  deed  from  said  Dallas  to  me,  by  a 
mistake  of  the  scrivener  and  mutu^  mistake  of  the  parties,  one-half  of  lot 
IN'o.  12  was  left  out  of  the  deed.  The  whole  76.98  acres  was  l)Ought  and  paid 
for  by  me,  and  intended  to  be  included  in  the  deed.  I  have  not  got  the  cer- 
tificate of  entry  of  said  land,  nor  have  I  any  recollection  of  ever  seeing  it." 

Deposition  of  William  Okey,  as  follows:  "I  am  an  attorney  at  law.  Be- 
side at  Woodsfield,  Monroe  county,  Ohio.  Was  in  partnership  in  the  practice 
of  law  with  Nathan  Hollister,  at  said  Woodsfield,  in  1857,  and  for  many 
years  thereafter.  Nathan  Hollister  is  now  deceased.  I  am  acquainted  with 
M.  W.  DaUas.  Knew  him  in  1857.  Recollect  the  time  he  went  to  Missouri 
to  locate  land-warrants  on  public  lands  of  the  United  States  for  S.  B.  Phil- 
pot and  others.  After  said  Dallas  returned  he  delivered  to  Nathan  HoUister 
and  myself  some  certificates  of  entries  he  had  made,  but  I  have  no  recollec- 
tion of  ever  seeing  the  certificate  of  entry  for  the  76.98  acres  of  land  in  con- 
troversy in  this  case.  Mr.  N.  Hollister  and  myself  procured  the  deed  from 
M.  W.  Dallas  to  S.  B.  Philpot  for  said  land.  I  have  made  diligent  search  for 
said  certificate,  but  never  been  able  to  find  it." 

It  has  been  repeatedly  held  by  this  court  that  the  ofitia  of  establishing  a  re- 
sulting trust  rests  upon  him  who  seeks  its  enforcement;  and,  where  it  is 
sought  to  establish  such  trust  by  parol  evidence,  it  must,  to  warrant  a  decree, 
be  so  clear,  definite,  and  positive  as  to  leave  no  reasonable  ground  for  doubt. 
Johnson  v.  Quarles,  46  Mo.  428;  Forrester  v.  Scoeille,  51  Mo.  268;  Jackson 
V.  Wood,  88  Mo.  76.  We  are  of  opinion  that  the  evidence,  a  full  detail  of 
which  has  been  herein  given,  does  not  meet  the  requirements  of  the  above 
rule.  And  in  view  of  the  fact  averred  in  the  answer,  and  not  denied  either  b^ 
replication  or  proof,  that  the  patent  issued  ^in  1860)  to  S.  Milton  Penn  long^ 
before  his  death;  that  plaintiff  and  his  grantors  knew  this  fact,  and  did  not 
controvert  his  title  till  long  after  his  death;  and  in  view  of  the  fact  that  said 
Penn  died  in  1876,  and  that  the  deeds  of  plaintiff  and  his  grantor,  though 
made,  respectively,  in  the  years  1857  and  1859,  were  not  placed  of  record  till 
October,  1876,  and  that  this  suit  was  not  brought  till  in  1883,  six  or  more^ 
years  after  the  lips  of  S.  Milton  Penn  had  been  closed  in  death,  who  was  the- 
only  other  party  to  the  transaction;  and  in  view  of  the  further  fact  that 
plaintiff's  claim  for  relief  rests  solely  on  the  evidence  of  F.  8.  Penn  as  to  the 
facts  giving  rise  to  the  alleged  trust;  and  the  fact  that  he  gave  his  evidence 
concerning  them  purely  from  memory,  26  years,  and  was  mistaken  either  a» 
to  the  consideration  paid  him  by  Dallas,  or  Dallas  &  Philpot  were  mistaken^ 
— ^he  testified  that  the  consideration  paid  him  was  two  dollars  per  acre,  they^ 
testified  that  one  of  Philpot's  warrants  was  given  in  exchange  for  the  land^ 
— in  view  of  these  facts,  and  the  further  fact  that,  while  P.  S.  Penn  under., 
took  to  give  a  reason  why  he  entered  the  land  in  the  name  of  his  brother,  no 
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Attempt  was  made  to  explain  the  reason  why  the  land-warrent  was  in  the  first 
instance  jissigned  by  Frances  Sudbury  to  S.  Milton  Penn,  the  trial  court  was 
justified,  under  the  rule  above  adverted  to,  in  denying  the  relief  prayed  for, 
And  in  dismissing  the  bill.  It  is  claimed  by  counsel  that  the  payment  of  taxes 
for  two  or  three  years  preceding  said  Fenn's  death,  and  several  years  after- 
-wards,  should  control  in  the  decision  of  the  case.  It  does  not  appear  who  paid 
^he  taxes,  or  whether  they  were  paid  at  all  between  the  years  1857,  when  the 
land  was  entered,  and  1873.  If  it  had  appeared  that  after  the  land  was  en- 
tered, and  plaintiff  received  his  deed,  he  had  regularly,  from  yeiir  toyear,  paid 
the  taxes  thereon,  and  that  S.  Milton  Penn  had  knowledge  of  this,  or  gave 
no  attention  to  the  matter,  there  would  be  some  force  in  plaintiff's  contention. 

On  th(3  case  as  made,  the  judgment  was  for  the  right  party,  and  it  is  hereby 
4ifflrmed. 

(All  concur*  except  Bbaoe,  J.,  absent.) 


Long  and  others  v.  Tallet  and  others.  . 
{Supreme  Qmrt  of  Miswttn,    February  14,  1S87.) 

1.  HiOHWATB— CoMMiasioNSBs'  Rkpokt— Ambndmbnt  or. 

Where  a  report  of  commissioners' appointed  by  the  county  court  to  assess  dam- 
ages caused  by  opening  a  road  has  been  filed  in  time,  the  court  may  order  it  to  be 
amended,  and,  on  the  amended  report  being  filed,  may  approve  it. 

S.  Saicb— Appeal— Waftee  of  Exobptions. 

Where  remonstrators  against  the  order  of  a  county  court  opening  a  road  file  ex- 
ceptions to  the  award  of  dauiages,  and  request  a  jury,  and  subsequently  appeal  to 
the  circuit  court,  where,  on  trial  anew,  the  same  result  is  reached,  but  at  such  trial 
the  remonstrators  do  not  insist  upon  their  exception,  or  on  their  demand  for  a  jury, 
they  cannot  rely  on  these  points,  on  an  appeal  from  the  circuit  court. 

Appeal  from  circuit  court»  Johnson  county. 

W.  W.  Wood,  for  respondents.  A,  Cominffo  and  Sparks  dr  Campbell,  for 
lappellants. 

Sherwood,  J.  This  litigation  grows  out  of  establishing  a  public  road  in 
J'ohnson  county. 

1.  Looking  over  the  evidence  in  the  cause,  I  see  no  reason  to  doubt  the  cor- 
rectness of  the  conclusion  reached,  both  in  the  county  and  in  the  circuit  court, 
that  three  of  the  petitioners  lived  in  the  "immediate  neighborhood"  of  the 
proposed  road,  in  the  sense  those  words  are  employed  in  the  statute.  On  this 
point  evidence  was  adduced  ^yro  and  con  in  the  county  court,  and  again  in  the 
4drcuit  court,  and  the  finding  in  this  regard  should  not  be  disturbed.  Audit 
was  admitted  that  the  petition  was  signed  by  12  freeholders,  as  required  by 
Jaw. 

2.  The  report  of  commissioners  appointed  by  the  county  court  to  assess  the 
damages  caused  by  opening  the  road  was  filed  in  vacation  anterior  to  the  term 
at  which  they  were  required  to  report.  At  that  term,  and  on  the  second  day 
thereof,  the  report  being  informal,  and  not  sufficiently  specific,  the  commis- 
sioners were  directed  to  file  an  amended  report,  which  they  thereupon  did, 
and  their  report  was  approved;  and  the  damages  assessed  being  paid  to  those 
entitled  thereto,  except  Bolejack,  for  whom  the  damages  assessed  were  paid 
Into  court,  the  county  court  ordered  the  road  opened,  and  continued  to  ita  next 
term  the  exceptions  filed  by  the  remonstrators,  who  claimed  that  the  damages 
assessed  were  insufficient,  and  asked  for  a  jury  to  assess  their  damages.  The 
remonstrators  then  appealed  to  the  circuit  court,  where,  on  trial  anew,  the 
same  result  was  reached  as  in  the  county  court.  I  have  no  doubt  of  the  power 
of  the  county  court  to  have  the  report  of  the  commissioners  amended,  the  first 
report  having  been  filed  in  due  time,  and  being  informal,  the  report  in  such 
tcase  occupying  the  position  of  a  verdict,  {Woodrow  v.  Younger,  61  Mo.  395;) 
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and,  where  a  verdict  is  informal,  the  common  course  is  to  direct  thatit  be  put 
in  proper  shape,  {Cattell  v.  Publishing  Co,,  88  Mo.  856.) 

8.  And,  wben  the  case  was  appealed  to  the  circuit  court,  the  whole  case  was 
removed  by  the  appeal  for  a  trial  de  nofx),  exceptions  and  all.  Colville  v.  Judy, 
73  Mo.  651.  If,  therefore,  the  remonstratora  were  desirous  of  having  their 
exceptions  heard,  and  of  having  their  damages,  etc.,  assessed  by  a  jury,  they 
should  have  called  the  attention  of  the  circuit  court  to  the  matter,  and  insistedr 
on  their  rights.  Having  failed  to  do  this  at  the  opportune  time  in  the  circuit 
court,  they  cannot  rely  on  the  point  in  this  court;  for  now  it  must  be  deemed 
waived. 

4.  And  it  was  competent  for  the  road  to  be  located  after  the  payment  of 
the  money  into  court  for  the  owner;  and  the  quantum  of  damages  could  have 
been  settled  afterwards,  as  has  been  decided.  Railroad  Co.  v.  Bvan^,  etc.r 
Brick  Co.,  85  Mo.  307.  The  proper  course  for  the  remonstrators  to  pursue 
has  already  been  indicated,  but  this  course  they  failed  to  pursue  when  oppor- 
tunity for  that  purpose  was  afforded  them  in  the  circuit  court. 

5.  In  so  far  as  the  judgment  of  the  county  court  as  to  the  route  of  the  road 
is  departed  from  in  the  judgment  of  the  circuit  court,  tlie  latter  judgment  will 
be  modified  in  this  court,  by  striking  out  the  words  "as  near  thereto  a^  prae- 
ticahle,'*  and  the  judgment,  as  thus  modified,  will  stand  affirmed;  but,  inas- 
much as  this  error  was  one  of  the  grounds  of  this  appeal,  the  costs  of  the 
same  must  be  taxed  against  the  petitioners. 

(All  concur.    Brace,  J.,  absent.) 


Howe  v.  Wilson,  Ex'r,  etc. 

(Supreme  Court  of  Mitsowri.    February  14, 1887.) 

Chabitibs— Bequest— Cebtainty. 

A  bequest  as  follows:  "I  direct  said  Wilson  [the  ezecntor]  to  divide  Raid  re- 
mainder among  such  charitable  institutions  in  the  city  of  St.  Louis.  Mo.,  as  he  shall 
deem  worthy,"— is  sutficiently  definite,  and  will  be  carried  into  effect. 

Appeal  from  St.  Louis  circuit  court. 

G,  R,  Lockwood  and  Noble  &  Orrick,  for  plaintiCf  in  error.  Hitchoockr 
Madill  (§  Finkelnburg  and  M.  M.  Cohn,  for  defendant  in  error. 

Black,  J.  The  petition  in  this  case  contains  two  counts.  The  first  is  an 
action  at  law  to  contest  the  validity  of  the  will  of  James  W.  Handfield.  On 
this  count  there  was  a  trial  which  resulted  in  a  judgment  sustaining  the  wilL 
The  second  count  is  in  the  nature  of  a  bill  in  equity  to  have  a  clause  of  the 
wiil  declared  void  for  uncertainty.  A  demurrer  to  this  court  was  sustained,, 
and  to  reverse  the  judgment  sustaining  the  demurrer,  and  dismissing  the  pe- 
tition, the  plaintifE  sued  out  this  writ  of  error.  From  the  petition  it  appears 
the  plaintiff  ia  the  only  heir  of  Elizabeth  Handfield,  who  died  in  1882.  She 
was  the  widow  and  only  heir  of  James  W.  Handfield,  who  died  in  1881.  Tlie 
will  was  duly  probated  at  the  death  of  Mr.  Handfield.  It  is  set  out  in  full, 
and  in  substance  is  as  follows:  The  testator  enumerates  the  property  of 
which  he  is  possessed,  which  is  wholly  personal  property,  all  of  which  is  be- 
queathed to  Alexander  Wilson  in  trust  for  the  sole  use  of  Elizabeth  Hand- 
field,  wife  of  the  testator.  Directions  are  then  given  the  trustee  as  to  the 
management  of  the  property,  with  power  in  him  to  apply  the  interest  and  in- 
come, and  to  use  from  the  principal  if  needed,  for  her  support,  and  at  her 
death  to  provide  a  suitable  burial.  The  trustee  is  required  to  buy  a  cemetery 
lot  for  the  burial  of  the  testator  and  his  wife,  and  to  reserve  sufficient  funds 
to  keep  the  graves  in  good  condition.  There  is  then  the  following  provision : 
"If  there  should  be  a  remainder  after  such  sums  are  provided  for  after  the 
death  of  my  said  wife,  I  direct  said  Wilson  to  divide  said  remainder  among 
such  charitable  institutions  of  the  city  of  St.  Louis,  Mo.,  as  he  shall  deem 
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Worthy.**  Wilson  is  made  executor  of  the  will,  qualified  as  such,  and  the 
estate  is  alleged  to  consist  of  property  valued  at  five  or  six  thousand  dollars. 

The  law  is  well  settled  that  the  courts  of  this  state  have  jurisdiction  over  the 
subject  of  charities,  charitable  devises,  and  bequests «  Chambers  v .  City  of  St 
Louis,  29  Mo.  543;  Academy  of  Visitation  v.  Clemens,  50  Mo.  167;  Schmidt 
V.  Hess,  60  Mo.  591;  Baptist  Church  v.  Rohberson,  71  Mo.  826;  Russell  v. 
Alien,  107  U.  S.  168,  2  Sup.  Ct.  Rep.  827.  The  jurisdiction  is  not  dependent 
upon  St.  43  Eliz.  c,  4;  for  it  is  not  conceded  that  courts  of  chancery  had 
an  inherent  jurisdiction  over  charities  before  the  enactment  of  that  statute. 
That  the  statute,  in  so  far  as  it  declared  what  were  existing  charities,  has  had 
an  influence  in  many  of  the  states,  this  state  not  excepted,  must  be  conceded, 
though  the  details  are  wholly  inapplicable  here.  We  have  no  statute  which 
undertakes  to  exercise  the  prerogative  power  of  the  king  over  those  charities 
which  did  not  come  within  the  ordinary  jurisdiction  of  the  courts,  and  hence 
with  us  some  charities  will  fail  which  would  not  fail  in  England. 

Coming,  then,  to  the  question  in  dispute  in  this  case,  two  things  are  to  be 
kept  in  view  which  render  it  unnecessary  to  examine  a  number  of  cases  cited 
by  the  plaintiff.  In  the  first  place,  the  bequest  is  for  charitable  Institutions. 
The  testator  must  be  taken  to  have  used  the  word  "charitable''  in  its  legal 
signification.  No  question,  then,  can  arise  as  to  the  character  of  the  bequest. 
The  trustee  has  no  power  to  dispose  of  the  fund  for  any  purpose  other  than 
that  strictly  charitable.  In  the  next  place,  there  is  a  living  trustee  in  whom 
the  testator  vested  the  power  to  divide  the  fund  among  such  institutions  as 
be  should  deem  worthy.  Though  the  institutions  are  not  designated,  yet  the 
means  of  designating  them  is  provided,  and  there  is  no  claim  that  the  trustee 
refuses  to-act.  The  case  concedes  that  he  will  discharge  the  duty  imposed 
upon  him.  The  question,  then,  is,  with  the  bequest  purely  charitable,  and  a 
trustee  with  power  to  execute  it,  is  it  void  for  uncertainty? 

Mr.  Perry  says:  "There  is  a  wide  distinction  between  a  gift  to  charity, 
and  a  gift  to  a  trustee  to  be  by  him  applied  to  charity.  In  the  first  case,  the 
court  has  only  to  give  the  fund  to  charitable  institutions,  which  is  a  ministe- 
rial or  prerogative  act;  in  the  second  case,  the  court  has  jurisdiction  over  the 
trustee,  as  it  has  over  all  trustees,  to  see  that  he  does  not  commit  a  breach  of 
his  trust,  or  apply  the  funds  in  bad  faith,  or  to  purposes  that  are  not  chari- 
table. The  courts  in  America  have  generally  deidined,  in  the  absence  of  leg- 
islative authority,  to  administer  these  indefinite  gifts  to  charity  or  religion  or 
education  or  public  utility  unless  there  was  a  trustee  appointed  by  the  testa- 
tor to  exercise  his  discretion  in  applying  the  gift  to  particular  objects  or  per- 
sons.'*   Perry,  Trusts,  §  719. 

In  Chambers  v.  City  cf  St,  Louis,  supra,  the  devise  was:  "In  trust  to  be 
and  constitute  a  fund  to  furnish  relief  to  all  poor  emigrants  and  travelers 
coming  to  St.  Louis  on  their  way,  bona  fide,  to  settle  in  the  west."  That  de- 
vise was  held  valid,  and  sufiSciently  definite  and  certain,  after  an  elaborate 
and  thorough  investigation  of  the  subject.  There,  it  is  true,  a  class  of  per- 
sons was  selected  to  receive  aid  from  the  fund.  Here  charitable  institutions, 
within  a  limited  and  defined  locality,  are  selected.  We  do  not  see  that  the 
difference  affects  the  application  of  any  principle  upon  which  that  case  was  de- 
cided. 

The  more  recent  case  of  SchmucJcer^s  Estate  v.  Reel,  61  Mo.  592,  does  not 
in  the  least  conflict  with  Chambers  v.  City  of  St.  Louis,  or  with  anj'thing  be- 
fore stated  in,  this  opinion.  In  that  case  it  clearly  appeared  that  the  executor 
took  the  bequest  clothed  with  a  trust  for  specific  and  definite  purposes  known 
to  the  executor,  but  not  defined  as  stated  in  the  will.  As  to  the  purposes  not 
stated,  it' was  as  if  no  will  had  been  made.  The  principal  question  in  the  case 
has  no  relevancy  here  whatever. 

In  Saltonstall  v.  Sanders,  11  Allen,  446,  the  testator  gave  the  residue  of 
his  estate  to  his  executors  as  trustee  to  hold  and  invest  the  same  and  the  in- 
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come  in  such  manner  as  might  to  them  seem  expedient,  and,  among  other 
things,  "in  aid  of  objects  and  purposes  of  benevolence  or  charity,  public  or 
private."  The  conclusion  was  reached,  both  upon  principle  and  authority, 
that  a  bequest  for  "objects  and  purposes  of  charity,  public  or  private,"  was  a 
valid  charitable  gift.  It  is  to  be  observed  the  word  "benevolence"  was  used 
in  connection  with  the  word  "charity."  This  gave  rise  to  a  further  discus- 
sion, about  which  we  are  not  called  upon  to  express  any  opinion  in  this  case. 
In  this  case  we  have  endeavored  to  show,  at  the  outset,  that  the  bequest  is  to 
charity  only. 

In  Miller  v.  Tedchout.  2A  Ohio  St.  525,  the  will  contained  the  following 
clause:  "I  direct  that  my  said  executor  shall  appropriate  and  use  all  the  resi- 
due of  my  estate  for  the  advancement  and  benefit  of  the  Christian  religion,  to 
be  applied  in  such  manner  as  in  his  judgment  will  best  promote  the  object 
named."  It  is  there  suggested  that,  If  the  object  of  the  trust  had  not  been 
aided  by  further  provisions,  the  validity  of  the  bequest  might  well  be  ques- 
tioned. The  gift  was  held  to  be  valid,  however,  because  the  testator  had  in- 
vested the  executor  with  power  to  specify  the  particular  use  of  the  fund,  and 
all  objections  because  of  uncertainty  were  thereby  removed. 

It  is  essential  to  a  charitable  bequest  that  the  objects  to  be  benefited  should 
be,  to  some  extent,  indefinite;  or,  as  said  in  Fimtain  v.  Ravend,  17  How. 
384:  "It  is  no  charity  to  give  to  a  friend.  In  the  books  it  is  said  that  the 
thing  becomes  a  charity  when  the  uncertainty  of  the  recipient  b^ns." 

The  foregoing  examples  will  serve  to  show  that  if  the  general  objects  of  the 
t>equest  are  pointed  out,  or  if  the  testator  has  fixed  a  means  of  doing  so  by 
the  appointment  of  trustees  with  that  power  invested  in  them,  then  the  gift 
must  be  treated  as  sufficiently  definite  for  judicial  cognizance,  and  will  be 
carried  into  effect  Perhaps  the  rule  may  be  stated  more  favorably  to  the 
validity  of  the  trust.  Perry,  Trusts,  §g  720,  732.  But  we  have  nojoccasion 
to  go  any  further  in  this  case.  Here  the  testator  has  provided  a  means  for 
^laking  that  certain  which  otherwise  might  appear  to  be  uncertain.  We 
see  no  difficulty  in  upholding  the  gift  in  this  case.  It  comes  fairly  within 
that  class  of  charities  where  the  courts  can  and  will  direct  the  trustee  to  cany 
out  the  will  of  the  testator.    The  Judgment  is  therefore  affirmed. 

(BRAOEt  J.»  absent.    The  other  judges  concur.) 
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Rafferty  and  another  v,  Missouri  Pac.  Ky.  Co. 

{Supreme  Onirt  of  Minotiri,    February  14,  1887.) 
.Railboads  —  Ringing  Bbllb  —  Lookout  —  City  Ordinance  not  Applicable  to  Rail- 
BOAD  Yabp. 

An  ordinance  of  the  city  of  St.  Lonis  requires  that,  when  moving  within  the  city 
limits,  the  bells  of  locomotives  shall  be  constantly  sounded,  and,  if  cars  or  locomo- 
tives are  backing,  a  man  shall  be  stationed  on  the  top  of  the  car  furthest  from  the 
engine,  and  no  freight  train  shall  be  moved  within  said  limits  without  it  be  well 
manned,  with  experienced  bralcemen  at  their  posts."  ITdd  not  to  apply  where  the 
employes  are  simply  engaged  in  setting  cars  in  a  car-yard  over  which  there  are  no 
street  crossings. 

Appeal  from  St.  Louis  circuit  court. 

J.  P.  Ke7r,  for  respondent.    T.  J.  Portia,  for  appellant. 

Black,  J.  The  plaintiffs,  who  are  husband  and  wife,  brought  this  suit 
to  recover  statutory  damages  for  the  loss  of  their  child,  a  boy  11  years  old, 
who  was  run  over  and  killed  by  the  defendant's  cars  in  the  city  of  St.  Louis. 
At  the  close  of  the  evidence  the  defendant  prayed  for  an  instruction  in  the 
nature  of  a  demurrer  to  the  evidence,  which  was  refused,  and  this  ruling  of 
the  court  necessitates  an  examination  of  the  pleadings  and  the  evidence. 

The  negligence  consists  in  the  violation  of  an  ordinance,  which  is  pleaded, 
was  read  in  evidence,  and  is  as  follows:  "Sec.  26.  It  shall  not  be  lawful, 
within  the  limits  of  the  city  of  St.  Louis,  for  any  car,  cars,  or  locomotive  pro- 
pelled by  steam-power,  to  obstruct  any  street  crossing  by  standing  thereon 
longer  than  five  minutes;  and,  when  moving,  the  bell  of  the  engine  shall  be 
constantly  sounded  within  said  limits;  and  if  any  car,  cars,  or  locomotives 
propelled  by  steam-power  be  backing  within  said  limits,  a  man  shall  be  sta- 
tioned on  the  top  of  the  car  at  the  end  of  the  train  furthest  from  the  engine, 
to  give  danger  signals;  and  no  freight  train  shall  at  any  time  be  moved  within 
said  limits  without  it  be  well  manned,  with  experienced  brakemen  at  their 
posts,  who  shall  be  so  stationed  as  to  see  the  danger  signals,  and  hear  the 
signals  from  the  engine. " 

The  petition  states  that  the  defendant's  agents  backed  a  freight  train  down 
to  and  against  a  box  car  upon  which  the  boy  was  standing,  causing  him  to 
fall  off,  and  the  trucks  of  the  car  to  run  over  and  crush  his  body;  that  the 
.  moving  freight  train  was  propelled  by  a  steam-engine,  the  bell  of  which  was 
not  constantly  sounded  while  the  engine  was  moving  the  train;  that  the 
.  agents  of  defendant  backed  the  train  on  Levee  street  without  having  a  man 
.stationed  on  the  top  of  the  train  furthest  from  the  engine,  to  give  danger 
.signals;  that  the  train  was  not  well  manned,  with  experienced  brakemen  at 
their  posts,  so  as  to  see  and  hear  the  signals.    The  evidence  shows  that,  from 
•Chouteau  avenue  on  the  north  to  Convent  street  on  the  south,  the  defendant 
has  six  or  seven  parallel  tracks  next  to  the  river  bank,  and  on  and  along  the 
levee.    The  space  thus  occupied  is  used  for  no  other  purpose,  and  is  called 
the  ''Chouteau  Avenue  Yard."    These  tracks  are  connected  with  the  ferry, 
and  are  used  for  the  reception  and  distribution  of  cars  and  freight  from  the 
boats.    The  track  nearest  the  river  is  designated  No.  1,  and  is  used  for  stor- 
ing "empties.*'    Plaintiff's  evidence  tends  to  show  that  the  boy  was  standing 
•on  the  north  end  of  a  box  car  standing  in  this  yard,  but  the  witnesses  differ 
-as  to  whether  the  car  was  on  the  firat,  second,  or  third  track.    They  agree 
that  there  were  other  cars  standing  to  the  north  on  the  same  track,  and  de- 
tached from  the  one  on  which  the  boy  was  standing.    These  cars  to  the  north, 
they  say,  ran  against  the  one  on  which  the  boy  was  standing,  and  the  wit- 
nesses saw  him  fall  off.    They  say  they  heard  no  bell,  and  saw  no  man  on  the 
moving  cars,  but  they  do  not  give  any  account  as  to  how  the  cars  were  moved, 
nor  does  it  appear  from  their  evidence  that  the  moving  ears  were  a  part  of 
any  train. 
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The  evidence  for  the  defendant  shows  that  the  car  on  which  the  boy  was- 
standing  stood  on  the  first  track.  To  the  north,  and  disconnected  with  it, 
and  on  the  same  track,  were  several  other  cars.  Two  empty  box  cars  belong- 
ing to  a  train  of  four  or  five  cars  were  detached  at  Chouteau  avenue  by  the 
engine  "giving  the  slack."  Kelley,  a  brakemah,  got  upon  the  two  detached 
cars,  and  rode  them  down  the  incline,  at  the  same  time  applying  the  brake  to- 
keep  them  from  going  too  fast.  When  he  got  within  six  or  seven  feet  of  the- 
standing  cars,  he  got  down,  and  made  the  coupling.  These  standing  cars 
moved  on,  and  ran  against  the  car  on  which  the  boy  was  standing,  and  moved 
it  a  short  space, — half  a  car-length.  The  fireman  says  he  rang  the  bell  con- 
stantly whenever  the  engine  moved.  Plaintiffs  lived  within  three  or  four 
blocks  of  these  tracks,  and  the  boy  was  at  the  time  playing  upon  the  car.  He 
had  previously  been  ordered  away,  but  there  is  no  evidence  tending  to  show 
that  the  employes  knew  that  he  was  about  the  cars  at  the  time  of  the  accident. 

It  is  to  be  observed  the  cause  of  action  is  not  baaed  upon  any  alleged  negli- 
gence in  kicking  or  shunting  the  cars.  It  stands  solely  on  the  alleged  viola- 
tion of  the  ordinance.  We  are  of  the  opinion  the  proof  does  nqt  make  out  a 
case  which  comes  within  the  fair  meaning  of  its  provisions.  There  is  no  evi- 
dence tending  to  show  that  these  cars,  when  placed  in  on  the  track,  were  not 
sufficiently  manned,  nor  that  the  brakeman  was  inexperienced.  The  ordi- 
nance, among  other  things,  does  provide  that,  if  any  freight  car  or  cars,  or 
locomotive  propelled  by  steam-power,  be  backing,  a  man  shall  be  stationed  on 
top  of  the  car,  at  the  end  of  the  train,  furthest  from  the  engine,  to  give  dan- 
ger signals.  To  say  that  when  these  two  box  cars  were  dropped  down  from 
Chouteau  avenue  without  an  engine  attached,  and  reached  the  others,  the* 
whole  constituted  a  backing  train  within  the  meaning  of  the  ordinance,  is 
unreasonable.  We  cannot  overlook  the  undisputed  fact  that  this  portion  of 
the  levee  was  used  exclusively  for  the  purpose  of  storing  and  distributing 
cars  and  freight.  There  were  no  cross-streets  over  it  to  the  river.  There 
being  no  evidence  to  the  contrary,  we  must  assume  that  the  defendant  had  a 
right  to  thus  use  it.  We  held  in  Merz  v.  Misstmri  Pac.  Ry.  Co.,  88  Mo. 672,»- 
that  this  ordinance  applied  where  the  defendant  had  two  parallel  tracks  on 
nninclosed  private  property  of  the  company.  There  can  be  no  doubt  but  the 
company  must  comply  with  reasonable  municipal  regulations  as  to  the  move- 
ment of  trains  on  or  off  the  streets.  Still,  in  so  far  as  the  oixlinance  in  ques- 
tion requires  a  man  to  be  stationed  on  a  backing  train  to  give  danger  signals,, 
we  hold  it  does  not  apply  where  the  employes  are  simply  engaged  in  setting 
cars  in  a  car-yard.  The  ordinance,  taken  as  a  whole,  does  not  lead  to  such  a 
conclusion.  The  requirement  that  the  bell  of  the  engine  must  be  sounded, 
evidently  means  that  it  must  be  sounded  when  the  car  or  cars  are  moved  by 
the  engine.  Conceding  that  the  cars  in  this  case  are  to  be  regarded  as  moved 
by  the  engine  because  first  put  in  motion  by  it,  still  it  did  not  accompany  tbemi 
down  to  their  stopping-place;  and  the  failure  to  ring  the  bell,  if  such  was  the 
fact,  could  have  had  no  possible  connection  or  agency  in  producing  the  in- 
jury, for  on  all  the  evidence  it  was  at  least  100  yards  off  at  the  time  of  the 
accident.  If  there  was  any  negligence  in  the  case,  it  was  other  than  a  viola- 
tion of  the  ordinance,  and  the  demurrer  to  the  evidence  should  have  been  su8«- 
tained.    The  judgment  is  therefore  reversed. 

(Bbaoe,  J.,  absent.    The  other  judges  concur.) 

U  8.  W.  Rep.  382, 
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Cnr  OP  St.  Loxns  v.  Withaus. 

(Supreme  Court  of  Miuouri.    February  14,  1887.) 

Municipal  Corporations— Special  Sbbbion  of  Council— Ordinance  12,509  of  the  Cirr 
OF  9t.  Louis. 

Ordinance  12,500  of  the  dty  of  St.  Louis  is  Yold,  having  been  i>as8ed  in  violation 
of  section  18  of  article  4  of  the  dty  charter,  (2  Rev.  St.  Mo.  1502,)  providing  that,  oxi' 
call  of  a  special  session  of  the  municipal  assembly  by  the  mayor,  he  shall  state  the 
objects  for  which  they  are  convened,  and  their  action  shall  be  confined  to  such  ob- 
jects. 

Appeal  from  St.  Louis  court  of  appeals. 

The  respondent  was  prosecuted  in  the  First  district  police  court  of  St.  Louis- 
for  violating  section  1  of  ordinance  12,509*  which  ordinance  is  as  follows: 

"An  ordinance  to  prohibit  heavy  driving  in  certain  streets. 

''Be  it  ordained  by  the  municipal  assembly  of  the  city  of  St.  Louis  as  fol- 
lows: 

"Section  1.  From  and  after  September  1,  1888,  or  so  soon  as  the  said 
streets  are  reconstructed  under  existing  ordinances,  Lucas  place  and  Locust 
street  from  Fourteenth  street  to  Ware  avenue,  and  Fine  street  from  Seven- 
teenth street  to  Grand  avenue,  and  Lindell  avenue  from  Grand  avenue  to 
King's  highway,  shall  be  used  for  light  driving,  and  as  approaches  to  Forest 
park;  and  on  and  after  said  day  it  shall  be  unlawful  to  do,  or  cause  to  be 
done,  any  heavy  hauling  on  said  place,  streets,  and  avenue  within  the  limits 
mentioned,  or  to  use  the  same  for  wagons,  drays,  or  trucks  carrying  coal, 
lumber,  hay,  iron,  machinery,  ice,  merchandise,  farmers'  produce,  stone^ 
brick,  sand,  dirt,  or  earth,  bi^lding  material,  baggage  or  express  matter,  and 
all  vehicles  loaded  with  heavy  merchandise,  products,  or  materials  whatever,, 
or  for  driving  cattle,  horses,  mules,  or  hogs  in  droves  or  herds,  or  for  the 
passage  of  empty  drays,  wagons,  trucks,  or  vehicles  not  having  springs;, 
provided,  however,  that  nothing  herein  contained  shall  be  construed  to  re- 
strict the  right  to  cross  at  intersecting  streets  the  place,  streets,  and  avenue 
mentioned,  or  to  use  the  same  within  and  to  the  extent  of  one  block  for  the 
delivery  of  building  material,  coal,  baggage,  merchandise,  and  farmers'  pro- 
ducts at  premises  on  the  block  so  used;  provided,  however,  said  vehicles* 
shall  not  be  driven  at  a  greater  speed  than  an  ordinary  walk. 

"Sec.  2.  Any  person  violating  the  provisions  of  this  ordinance  shall  be 
deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be  fined  not 
less  than  five  dollara,  nor  more  than  twenty-five  dollars,  for  each  offense. 

*'Seo.  3.  The  street  commissioner  shall  cause  to  be  erected  at  Lucas  place 
and  Fourteenth  street,  at  Locust  street  and  Ware  avenue,  at  Rne  street  and 
Seventeenth  street,  at  Pine  street  and  Grand  avenue,  at  Lindell  avenue  and 
Grand  avenue,  at  Lindell  avenue  and  King's  highway,  prominent  placards 
giving  public  notice  of  the  terms  of  this  ordinance,  and  warning  all  persons 
not  to  disregard  the  same. 

"Sec.  4.  It  shall  be  the  duty  of  the  police  force  to  enforce  this  ordi- 
nance, and  to  arrest  all  persons  found  violating  the  same. 

"Approved  August  4,  1883. " 

The  trial  took  place  on  January  12,  1884,  and  the  respondent  was  adjudged 
guilty,  and  fined  $20  and  costs.  He  appealed  to  the  St.  Louis  court  of  criminal 
correction.  On  trial  anew  in  the  court  of  criminal  correction,  on  April  22, 
1884,  the  respondent  was  found  not  guilty.  The  appellant  duly  moved  for  a 
new  trial,  which  was  denied,  and  duly  excepted.  An  appeal  was  granted  to 
the  St.  Louis  court  of  appeals.  The  judgment  was  affirmed.  An  appeal  was 
then  granted  to  this  court. 

The  case  was  tried  in  the  court  of  criminal  correction  on  an  agreed  state- 
ment of  facts  In  substance  as  follows:  A  special  session  of  the  municipal  as- 
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sembi y  of  the  city  of  St.  Louis  was  called  by  the  mayor  of  said  city,  to  com- 
mence on  June  9,  1883.  The  proclamation  calling  said  special  session  was 
•duly  published.  When  the  two  houses  of  the  municipal  assembly  were  as- 
sembled under  this  proclamation,  at  the  time  and  place  therein  stated,  the 
mayor.  In  a  message  delivered  to  each  house,  stated  the  objects  for  which  they 
were  convened  by  him  in  special  session.  The  message  so  delivered  was  in 
the  following  words: 

"Mayor's  Office,  St.  Louis,  June  9, 1883. 
"To  the  Municipal  Assembly  of  St.  Louis — Gentlemen:  You  are  con- 
vened in  special  session  to-day  under  the  proclamation  of  the  sixth  inst.,  issued 
pursuant  to  section  18  of  article  4  of  the  city  charter,  and  I  will  briefly  state 
the  objects  for  which  you  are  convened ;  first  remarking,  however,  that  your 
action  is,  by  the  above-mentioned  provision  of  the  charter,  confined  to  such 
objects  as  I  may  now,  or  shall  hereafter,  during  the  pendency  of  this  session, 
submit  to  you.  ♦  ♦  *  The  primary  object  of  the  present  special  session 
is  the  adoption  of  an  appropriation  bill.  *  *  *  I  also  submit  to  you  the 
dram-shop  ordinance  *  *  *  matter.  A  thii-d,  to  wliich  your  attention  is 
<^ied,  is  the  question  of  licensing  meat-shops.  *  *  *  j  have  no  otlier 
legislation  to  submit  at  present.  It  is  not  my  wish  to  unnecessarily  prolong 
the  session.  I  have  called  it  to  obviate  any  embarrassment  arising  by  the  re- 
oess  talcen  in  the  first  special  session  from  June  5th  to  October  16th.  It  rests 
with  you  to  determine  when  the  special  session  shall  end.  It  must,  of  course, 
terminate  prior  to  October  16th.  I  am  not  averse  to  submitting  for  your  con- 
sideration any  measure,  if  satisfied  that  the  public  interests  demand  that  it 
fihall  be  heard. 

"Respectfully,  Wm.  L.  Ewing.  Mayor.*' 

During  the  special  session,  and  on  one  of  the  days  when  the  municipal  as- 
sembly was  in  session  under  the  proclamation  above  mentioned,  G.  W.  Parker, 
temporarily  and  lawfully  acting  as  mayor  of  the  city,  sent  a  message  to  the 
Assembly  in  the  following  words: 

"ExBOTTTiVE  Department,  Mayor^s  Office,  St.  Louis,  June  15,  1883. 
**To  the  Municipal  Assembly  of  the  City  of  St.  Louis — Gentlemen:  I  sub- 
mit for  your  consideration  and  action  an  ordinance,  introduced  through  the 
house  of  delegates,  entitled  <An  ordinance  to  prohibit  heavy  driving  on  cer- 
tain streets.'  Fine  street,  from  Nineteenth  street  to  Grand  avenue,  is  being 
reconstructed  with  asphalt;  and  if  heavy  driving  is  to  be  prohibited  on  that 
street,  and  upon  others  to  be  reconstructed  in  a  similar  manner,  the  ordi- 
nance should  take  effect  by  the  first  day  of  next  September.  This  measure 
was  pending  before  your  honorable  body  at  the  date  of  the  recess  taken  on 
(the  fifth  instant. 

"BespectfuUy,  G.  W.  Parker, 

"President  of  the  Council  and  Acting  Mayor." 

The  ordinance  referred  to  in  said  message  was  subsequently  passed  by  the 
municipal  assembly  at  said  special  session,  and  was  approved  by  the  mayor 
of  said  city  on  the  fourth  day  of  August,  1884. 

The  defendant,  John  Withaus,  was  arrested  on  the  day  laid  in  the  com- 
plaint while  driving  upon  Pine  street,  between  Seventeenth  street  and  Grand 
avenue,  with  an  empty  stake  wagon  or  truck  not  having  springs,  such  as  are 
used  for  hauling  hay,  and  at  the  time  of  his  arrest  he  had  used  said  Pine  street 
with  the  said  truck  or  stake  wagon  for  the  distance  of  three  blocks  without 
liaving  unloaded  anything  therefrom.  The  defendant  is  a  citizen  of  the 
United  States  and  of  the  state  of  Missouri,  and  resides  in  the  city  of  St.  Louis, 
and  is  a  citizen  of  said  city.  The  wagon  he  was  driving  at  the  time  of  his 
arrest  belonged  to  Henry  W.  Beck,  who  is  also  a  citizen  of  said  state  and  city. 
At  the  time  of  the  arrest  of  the  defendant  the  said  Beck  had  paid  a  license 
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tax  to  the  city  of  St.  Louis,  and  had  received  a  permit  or  license,  in  accordance- 
with  the  revised  ordinance  of  said  city«  to  use  the  streets  of  the  city  of  St. 
Louis  with  the  said  wagon,  there  being  no  exception  in  said  license  as  to  any 
streets  whatever. 

The  St.  Louis  court  of  appeals  discharged  the  respondent  on  the  ground  that 
ordinance  12,509  is  unconstitutional  and  invalid.  The  fact  that  the  respond- 
ent violated  section  1  of  the  ordinance  is  conceded  by  the  agreed  case. 

L.  BeUj  for  appellant.    Klein  ds  FisBe,  for  respondent. 

Sherwood,  J.  The  defendant,  prosecuted  and  fined  in  the  police  com-ttor 
violating  section  1  of  ordinance  12,509,  appealed  to  the  court  of  criminal  cor- 
rection,  where  on  trial  anew  he  was  found  not  guilty.  The  city  then  appealed^ 
and  the  Judgment  was  affirmed  in  the  St.  Louis  court  of  appeals.  16  Mo. 
App.  247. 

This  case  brings  in  question  the  validity  of  the  ordinance  mentioned.  It 
was  passed  at  a  special  session  of  the  municipal  assembly  of  the  city  of  St. 
Louis.  Section  18  of  article  4  of  the  city  charter,  (2  Kev.  St.  1592,)  in  refer- 
ence to  such  sessions,  provides:  "The  mayor  may,  by  proclamation,  call 
special  sessions  of  the  assembly,  giving  not  less  than  three  days'  notice,  and 
shall  sj)ecially  stat«  to  them,  when  assembled,  the  objects  for  which  they  have 
been  convened,  and  their  action  shall  be  confined  to  such  objects." 

The  case  hinges  on  the  proper  interpretation  of  the  words  *^w7ien  asssem- 
hied.*'  Words  are  to  be  taken  in  their  ordinary  sense.  The  ordinary  mean- 
ing of  the  adverb  "when"  is  "at  the  time  that."  Webst.  Diet.  The  mean- 
ing for  which  the  city  contends  would  convert  "when"  into  "while,"  the  ef- 
fect of  which  would  be  to  turn  special  sessions  into  general  ones,  in  open  re- 
pugnance to  charter  provisions.  If  this  conclusion  is  correct,  then  such  con- 
clusion is  not  in  the  least  affected  by  the  concluding  words  of  the  mayor'a 
message  to  the  special  session:  "I  am  not  averse  to  submitting  for  your  con- 
sideration any  measure  if  satisfied  that  the  public  interests  demand  that  it 
shall  be  heard,"  because  the  mayor,  being  required  by  the  charter  to  specially 
state  to  the  municipal  assembly  the  objects  for  which  they  have  been  con- 
vened, could  not  "reserve  the  right  to  submit  other  measures  if  the  public 
interest  demanded  a  hearing  for  them. ".  Such  a  reservation  is  unknown  to 
the  charter,  and,  besides,  does  not  "specially  state"  the  objects  for  which  the  as- 
sembly has  been  convened.  A  special  statement  is  a  very  different  sort  of 
thing  from  a  right  reserved  to  make  a  special  statement  at  some  subsequent 
period. 

The  judgment  of  the  court  of  appeals  is  therefore  affirmed. 

(All  concur.) 


State  v.  Mttrbat. 
(Supreme  Oburt  of  MiuourL    February  14, 1S87.) 

1.  Cbimival  PRAcnoB— Sepabatiov  of  Jubt— Mtjbdcb. 

On  a  trial  for  murder  a  separation  of  the  jury,  by  which  some  of  them  remain  lih 
the  dinine-room  of  a  hotel,  while  others  go  out  of  their  sight  into  a  saloon,  with 
the  sherin;  daring  the  progress  of  the  trial,  and  after  the  jury  were  put  in  charge 
of  the  sherifiT,  is  ground  for  reyersal.    Nobton,  C.  J.,  and  Rat,  J.,  dlasentinic. 

2.  Same— New  Tbial— Newly-Disoovered  Evidence. 

Where,  on  an  indictment  for  murder,  a  main  ground  upon  which  a  verdict  of 
guilty  is  arrived  at  on  circumstantial  evidence  is  the  identiflcation  of  a  knife  as  be- 
longing to  defendant  by  a  principal  witness,  an  affidavit  by  a  member  of  the  grand 
Jury  to  the  effect  that  sucn  witness  had  made  very  different  statements  as  to  the 
character  and  description  of  the  knife  outside  of  the  court^room  to  those  made  by 
him  on  the  witness  stand,  is  newly-discovered  evidence,  sufficient  to  form  grounds- 
for  a  new  trial. 
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Appeal  from  St.  Louis  county. 

Atty.  Gen.  JBoone^  for  respondent.    Henry  R.  Watson,  for  appellant. 

Sherwood,  J.  The  defendant  was  indicted  for  the  murder  of  John  Prince. 
On  being  tried,  he  was  found  guilty  of  murder  in  the  first  degree,  and  sen- 
tenced accordingly.  The  evidence  on  which  the  verdict  of  guilty  rests  is  al- 
together circumstantial.  The  dead  body  of  Prince  was  found  on  Monday,  the 
twenty-first  of  September,  1885,  lying,  face  downwards,  in  Maline  creek, 
with  his  throat  cut,  and  various  injuries  on  the  head,  inflicted,  apparently, 
with  a  club  which  was  found  near  by,  as  also  was  a  knife,  which  it  was  sworn 
was  that  of  the  defendant.  Prince  was  last  seen  alive  in  company  with  the 
defendant,  something  like  a  quarter  of  a  mile  distant  from  the  scene  of  the 
crime,  about  1  o'clock  on  Saturday,  the  nineteenth  day  of  September,  prior  to 
the  day  when  the  body  was  found,  and  this  is  the  date  fixed  by  the  indict- 
ment as  the  day  of  the  murder.  The  body  of  Prince,  when  found,  was  dressed 
in  a  new  suit  of  clothes,  and  it  was  disclosed  in  evidence  that  it  was  Prince's 
Intention  to  visit  the  city  of  St.  Louis  that  day,  and  it  does  not  appear  that  he 
had  on  a  new  suit  of  clothes  when  last  seen  alive.  The  inculpatory  circum- 
stances relied  on  by  the  state  to  sustain  the  conviction  consisted  in  these  facts: 
That  the  defendant  was  last  seen  with  the  deceased  when  alive,  and  within 
about  a  quarter  of  a  mile  from  where  the  body  was  found;  that  tracks  were 
found  at  the  supposed  scene  of  the  crime  resembling  tracks  which  it  was 
stated  the  defendant  made  by  the  shoes  he  then  wore;  that  about  two  hours 
after  Prince  was  last  seen  alive,  going  towards  Ferguson  station,  with  the  de- 
fendant, the  latter  was  seen  returning  from  that  direction,  going  towards 
Carsonvilie,  with  both  knees  and  the  right  thigh  of  his  pants  soiled  with 
earth ;  that  on  the  south  side  of  the  bank  of  the  creek  where  the  body  was  found 
there  was  an  indication  that  somebody  had  slipped  in  getting  up  the  bank; 
and  that  the  knife  found  near  the  body  of  Prince  was  the  knife  of  the  defend- 
ant. For  the  defense  the  good  character  of  the  defendant  was  well  established, 
and  there  was  evidence  tending  very  strongly  to  contradict  that  of  the  state's 
witnesses  as  to  the  knife  being  that  of  the  defendant,  and  as  to  his  wearing 
shoes  such  as  could  have  made  the  tracks  in  question.  It  was  also  disclosed 
in  his  behalf  that,  on  his  return  towards  Carsonvilie,  he  was  seen  going  to- 
wards and  quite  near  Mrs.  Heine's  spring,  and  that  a  person  getting  a  drink 
at  that  spring  without  a  cup  would  have  to  kneel  down,  or  get  down  on  all 
fours,  and  the  defendant  testified  that  he  soiled  his  pants  in  that  way.  And 
Hempstead,  a  witness  for  the  state,  testified  positively  that  he  saw  the  de- 
ceased on  Saturday  and  Sunday  in  a  bar-room  in  Normandy,  immediately  pre- 
ceding Monday,  the  twenty-first  day  of  September,  on  which  he  was  reported 
to  be  and  was  found  dead. 

1.  Owing  to  the  conclusion  reached  in  the  case  it  is  unnecessary  to  discuss 
the  first  instruction  given  on  behalf  of  the  state  in  reference  to  the  omission 
of  the  words  "malice  aforethought"  from  the  definition  of  murder  in  the  first 
degree.  It  is  always  safer,  however,  to  follow  approved  precedents  in  draft- 
ing instructions.    2  Bish.  Grim.  Law,  §  6736. 

2.  There  was  no  error  in  refusing  an  instruction  on  the  subject  of  an  cUibi. 
The  testimony  of  Hern  on  the  subject  of  defendant  living  in  the  city  of  St. 
Louis  at  the  time  the  murder  was  committed  was  too  vague  and  inconclusive, 
unsupported,  as  it  was,  by  the  statement  of  any  fact  showing  that  the  witness 
knew  wJien  Prince  was  killed,  to  base  an  instruction  upon. 

8.  Nor  was  there  any  error  in  instructing  the  jury  that  if  the  defendant, 
etc.,  killed  Prince  "in  some  of  the  modes  and  by  some  of  the  means  specified, 
defined,  and  described  in  the  indictment, "  etc.  The  indictment  contained  two 
counts;  one  charging  the  killing  to  have  been  done  with  a  knife,  and  the 
other  charging  that  the  killing  was  done  in  some  way  and  manner,  etc.,  to  the 
grand  jurors  unknown.    The  indictment  had  been  read  to  the  jury,  and  it  was 
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impossible  for  them  to  have  been  misled  bv  the  language  of  the  instruction  as  to 
this  point. 

4.  Tiie  jury  in  this  cause  were  allowed  to  separate.  Some  of  them  were 
^suffered  to  remain  in  the  dining-room  of  the  hotel,  while  others  of  them  went 
up  to  the  bar  of  the  saloon,  out  of  sight  of  those  who  were  in  tliedining-room, 
the  sheriff  standing  inside  of  the  saloon,  and  two  or  three  feet  from  the  door; 
«nd  this  occurred  during  the  time  trial  was  in  progress,  and  after  the  jury 
had  been  put  in  charge  of  the  sheriff.  Mr.  Bishop  states  that  the  rule  in  this 
country  prohibiting  the  separation  of  the  jury  in  capital  cases  is  nearly  uni- 
versal. 1  Bish.  Grim.  Law,  §  995.  The  earliest  case  in  this  state  in  relation 
"to  the  enforcement  of  this  rule  arose  in  a  capital  case,  that  of  McLean  v.  State, 
8  Mo.  153,  where  tiie  judgment  was  reversed  upon  the  sole  ground  that  the 
jury,  after  being  sworn,  were  permitted  to  separate.  This  was  the  unanimous 
opinion  of  the  court.  At  the  same  term  of  the  court,  the  case  of  Whitney  v. 
State  was  decided.  Id.  165.  It  was  not  a  capital  case,  and  the  judgment  was 
afiBrmed.  There,  however,  the  jury  had  brought  into  court  an  informal  ver- 
dict whereby  the  defendant  was  found  guilty ;  but,  inasmuch  as  the  verdict 
was  informal,  the  jury  was  sent  back  to  put  their  verdict  in  shape.  During 
this  interval  one  of  the  jurors  absented  himself  from  the  others  for  the  space 
of  half  an  hour,  but  on  his  return  to  his  fellows  the  verdict  of  guilty  was  put 
into  proper  shape,  and  returned  into  court,  and  the  absence  of  the  juror  was 
held  no  ground  for  a  reversal,  and  very  properly  was  it  so  held.  This,  also, 
was  a  unanimous  opinion,  and  no  intimation  is  given  that  the  rule  established 
in  McLean^ 8  Case  is  disturbed.  Yet.  strange  to  say,  the  latter  case  is  ignored, 
and  WAitn^^tfCo^e  constantly  cited  as  upholding  the  rule  of  the  immateriality 
of  the  mere  separation  of  the  jury,  even  in  a  criminal  case  of  the  highest  grade. 

The  law  being  thus  established,  the  legislature  at  the  revising  session,  in 
1879,  enacted  several  new  sections  in  relation  to  juries  in  criminal  prosecu- 
tions. Section  1909  provides:  "With  the  consent  of  the  prosecuting  attorney 
and  the  defendant,  the  court  may  permit  the  jury  to  separate  at  any  adjourn- 
ment or  recess  of  the  court  during  the  trial,  in  all  cases  of  felony,  except  in 
-capital  cases;  and  in  misdemeanora  the  court  may  permit  such  separation  of 
its  own  motion."  It  will  thus  readily  be  seen  that  the  legislature  saw  fit  to 
-establish  a  rule  dividing  criminal  prosecutions  into  three  classes:  (1)  To  per- 
mit the  trial  court  to  exercise  its  own  discretion  of  allowing  the  jury  to  separate 
in  cases  of  misdemeanor;  (2)  to  permit  such  separation,  "with  the  consent  of 
the  prosecuting  attorney  and  of  the  defendant,  m  all  cases  of  felony  except  in 
•capital  cases;"  (3)  to  cut  off  all  power  in  the  trial  court,  either  with  or  with- 
out the  consent  of  the  prosecuting  attorney  and  the  defendant,  of  permitting 
the  jury  to  separate  in  the  class  of  cases  last  mentioned.  This  view  is  em- 
phasized by  the  provisions  of  section  1910,  a  new  section,  which  requires  that 
in  cases  of  a  felony,  when  the  jury  retire  to  deliberate  on  the  verdict,  they  shall 
Ao  so  in  charge  of  an  officer,  "who  shall  be  sworn  to  keep  them  together, "  etc. 
This  view  finds  further  emphasis  in  the  provisions  of  section  1966,  another 
new  section,  making  it  a  cause  for  a  new  trial  that  the  jury  has  "  been  separated 
without  leave  of  the  court,"  etc.;  and  this,  too,  incases  where  the  court  could 
have  permitted  their  separation,  in  the  first  instance,  by  consent  of  parties, 
and  though  no  proof  be  offered  of  prejudice  by  reason  of  such  separation.  In 
view  of  this  recent  legislation,  so  zealously  guarding  against  the  separation  of 
juries  in  "capital  cases,"  there  would  seem  to  be  but  one  conclusion  to  be 
drawn  from  this  action  of  the  legislature,  and  that  was  to  overthrow  the  rule 
then  prevailing  of  regarding  the  mere  separation  of  the  jury  in  capital  crises 
as  immaterial. 

If  this  is  not  the  correct  view  to  take  of  the  matter,  then  it  must  be  con- 
fessed that  such  stringent  legislation  has  failed  of  its  purpose  in  establishing 
a  rale  of  procedure  in  criminal  cases;  for,  if  the  legislative  behest  can  be  vio- 
lated with  impunity  unless  something  in  addition  to  such  violation  be  shown, 
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it  cannot  be  said  to  possess  any  of  those  sanctions  which  ordinarily  pertain  to- 
legislative  enactments.    Within  reasonable  bounds,  I  regard  this  legislation 
as  mandatory.    The  whole  history  of  the  rule  of  law  as  established  in  Mc- 
Lean's Case,  and  as  subsequently  departed  from  in  other  cases,  with  which^ 
rule,  and  the  departure  therefrom,  the  legislature  must  be  presumed  familiar, 
and  the  recent  legislation  on  the  subject,  go  to  uphold  and  confirm  me  in  thi» 
view.    If  the  trial  court  could  not  in  the  first  instance,  even  with  the  consent 
of  parties,  in  a  capital  case,  permit  the  jury  to  separate,  it  is  difficult  to  see- 
how  its  subsequent  sanction  of  such  separation  could  accomplish  more.    Of* 
course,  in  holding  that  the  law  on  the  point  under  discussion  is  mandatory,  it 
is  not  intended  to  give  it  any  unreasonable  construction;  and  it  is  not  to  be 
presumed  that  the  legislature  intended  any  such  unreasonable  result  to  flow 
from  their  action.    State  v.  Hayes,  81  Mo.  585,  and  cases  cited.    If  any  im- 
perious necessity  demands  that  a  juror  withdraw  from  his  fellows  in  order  to- 
answer  a  call  of  nature,  and  this  withdrawal  is  done  under  official  supervision, 
while  the  remaining  jurors  are  securely  locked  in  their  room,  this  would  be,  in 
spirit  and  reason,  if  not  in  letter,  a  compliance  with  the  law;  and  this  was- 
the  ruling  in  Collins'  Case,  86  Mo.  245.    In  the  case  at  bar,  however,  the  law 
was  not  complied  with  either  in  spirit  or  in  letter.    Without  the  existence  of 
any  compelling  necessity,  the  sheriff  failed  to  observe  his  oath,  and  his  duty 
to  keep  the  jury  together;  he  allowed  them  to  separate;  and  this  conduct  of 
his  brings  this  case  within  the  principle  announced  in  Collins*  Case  when 
first  here,  when  we  reversed  the  judgment  because  of  such  separation.   81  Mo. 
652. 

5.  After  some  hesitation,  I  incline  to  the  opinion  that  the  motion  for  a  new 
trial  ought  to  have  prevailed  on  the  ground  of  newly-discovered  evidence. 
The  evidence  disclosed  by  the  affidavit  of  Schulenberg,  a  member  of  the  grand 
jury  by  whom  the  indictment  in  this  case  was  found,  is  certainly  material  and 
relevant,  and  no  laches  concerning  the  information  contained  in  the  affidavit 
can  be  imputed  to  the  defendant.  State  v.  Curtis,  77  Mo.  267.  Evans  was 
the  principal  witness,  by  whose  testimony  the  ownership  of  the  knife  found 
as  being  that  of  the  defendant  was  established.  Taking  Schulenberg's  affi- 
davit as  true,  it  clearly  shows  that  Evans  had  made  very  different  statements 
as  to  the  character  and  description  of  the  knife  outside  of  the  oourt-room  than 
he  did  when  on  the  witness  stand;  and,  if  these  statements  of  Evans  had  been, 
shown  to  the  jury,  they  would  certainly  have  had  a  tendency  to  have  shaped 
their  verdict.  And,  although  this  testimony  would  have  the  effect  of  impeach- 
ing or  contradicting  Evans,  yet  this  is  not  its  only  tendency;  it  has  the  fur- 
ther tendency  to  show  that  one  of  the  main  things  relied  on  by  the  prosecu- 
tion to  fix  guilt  on  the  defendant,  to-wit,  that  he  was  owner  of  the  knife,  was 
not  true.    This,  it  is  believed,  takes  this  affidavit  out  of  the  operation  of  a^ 

familiar  rule.    Sargent  v. ,  5  Ck)w.  106;  1  Grah.  &  W.  New  Trials,  172. 

And,  if  the  affidavit  disclosed  matters  which  should  have  gone  to  the  jury, 
the  counter-affidavit  of  Evans  should  not  have  been  permitted  to  have  cut  tho 
defendant  off  from  the  introduction  of  Schulenberg's  testimony. 

For  the  reasons  given  the  judgment  should  be  reversed,  and  the  cause  re- 
manded. 

KoRTON,  0.  J.,  dissents  as  to  paragraph  4  of  the  opinion,  and  Bay,  J.,  does^ 
the  like.    Black,  J.,  concuia. 


Digitized  byLjOOQlC 


Mo.] 


CITY  or  ST.  LOUIS   V.  JUPPIER. 


401 


City  of  St.  Louis  t>.  Juppiee. 

{Supreme  Oowri  cf  Misfouri,    February  14,  1887.) 

MusriciPAL  CoBPOBATiow — OpEKiwo  Allet  IN  Block— 2  Rev.  St.  Mo.  Abt.  6,  {  6010. 

Under  2  Rev.  St.  Mo.  art.  6,  }  6010,  providing  that  the  benefits  arising  from  the 

opening  of  alley-ways  in  cities  shall  be  assessed  to  the  owners  of  property  in  the 

block  where  the  alley  is  situated  abutting  on  the  proposed  alley,  **a  lot  abutting 

upon  an  alley  to  be  intersected  by  the  new  alley  "  is  not  assessable. 

Appeal  from  St.  Louis  court  of  appeals. 

This  is  an  action  to  collect  the  amount  assessed  upon  defendant's  property 
in  a  block  in  which  an  alley-way  was  opened  by  the  dtjof  St  Louis,  brought 
under  2  Rev.  St.  Mo.  art.  6»  §  .5010,  that  the  expenses  of  such  improvements 
shall  be  paid  for  by  the  owners  of  property  in  the  block  where  the  alley  is  sit- 
uated, *"  abutting  on  tTie  proposed  alley. '^ 

By  section  1  of  an  ordinance  of  the  city  of  St.  Louis  approved  Januarj^  18, 
1878.  numbered  10,515,  an  alley  15  feet  wide  was  directed  to  be  opened  east 
and  west  through  block  1,977,  from  McNair  avenue  to  Sophia  street.  The 
northern  line  of  this  alley  crossed  and  Intersected  with  the  southern  end  of 
an  alley  already  established,  which  last-mentioned  aUey,  commencing  at  Grit- 
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tenden  street  on  the  north,  proceeded  southwardly  about  180  feet,  and  termi- 
nated in  the  center  of  bloclc  1,977,  and  had  no  outlet.  The  commissioners,  in 
assessing  benefits  arising  from  the  opening  of  the  east  and  west  alley  estab- 
lished by  ordinance  10,515,  included  in  the  assessing  district,  and  assessed 
with  benefits,  the  lots  in  block  1,977  abutting  on  the  north  and  south  alley, 
which  was  already  in  existence  to  the  extent  of  about  one-half  the  distance 
north  and  south  through  the  block,  but  which  had  no  southern  outlet.  The 
present  action  is  to  recover  the  assessment  of  benefits  against  one  of  the  lots 
last  above  mentioned,  owned  by  the  respondent,  namely,  a  lot  abutting  on  the 
north  and  south  alley,  but  which  does  not  abut  on  the  east  and  west  alley. 
The  circuit  court  and  the  court  of  appeals  held  that  the  lot  in  question  was 
not  subject  to  assessment,  and  the  plaintiff  has  appealed. 

Leverett  Bell,  and  TTieo.  H.  Culver,  for  appellant. 

The  contention  of  the  plaintiff  is  that  the  charter  provision  which  limits 
the  assessment  of  benefits  for  an  alley  to  property  in  the  block  *^  abutting  on 
the  proposed  alley''  is  to  receive  such  a  construction  as  will  carry  out  the  in- 
tention of  the  framers  of  the  charter  in  establishing  the  provision,  and  at  the 
same  time  do  no  violence  to  the  language  employed.  Under  the  charter  of 
St.  Louis,  property  condemned  and  taken  for  public  use  for  an  alley  is  required 
to  be  paid  for  by  the  property  in  the  block  abutting  on  the  alley.  All  the  dam- 
ages allowed  for  property  so  taken  are  required  to  be  assessed  against  other 
property  in  the  block  abutting  on  the  alley.  The  public  cannot  be  subjected 
to  the  payment  of  any  part  of  such  damages.  The  costs  of  court  attending  a 
proceeding  to  condemn  property  for  the  establishment  of  an  aUey  are  a  charge 
against  and  are  paid  by  the  public  treasury,  but  the  treasury  is  subjected  to 
no  other  expenditure.  This  rule  is  based  on  the  proposition  that  the  benefits 
arising  from  the  establishment  of  an  alley  in  a  block  accrue  to  the  property 
abutting  on  the  alley,  and  not  to  the  city  at  large.  The  alley  is  a  public  high- 
way, and  is  open  to  all.  At  the  same  time,  however,  the  main  purpose  of  its 
creation  is  to  furnish  access  from  the  streets  to  the  rear  of  the  lots  in  the 
block,  for  the  purpose  of  delivery  and  removal  of  supplies,  etc.  At  the  date 
of  the  passage  of  ordinance  10,515,  establishing  an  east  and  west  alley  in 
block  1,977,  a  north  and  south  alley  was  partially  opened  in  the  block,  ex- 
tending from  Crittenden  street  southwardly,  and  terminating  in  the  center  of 
the  block,  on  private  property,  and  having  no  means  of  access  to  its  southern 
termination.  It  had  a  width  of  only  15  feet,  and  it  was  impossible  to  drive  a 
vehicle  southwardly  from  Crittenden  street  on  the  alley,  and  return  with  the 
vehicle  to  Crittenden  street. 

L,  Qottschalh,  for  respondent 

Sherwood,  J.  As  the  lot  of  defendant  did  not  abut  on  the  new  alley,  no 
assessment  of  the  benefits  could  be  made  against  him  in  consequence  of  being 
the  owner  of  such  lot.  The  language  of  the  city  charter  is  too  plain  to  admit 
of  any  other  construction.  Nor  does  it  matter  that  the  old  alley  on  which  de- 
fendant's lot  did  abut  intersected  the  new  alley  at  the  distance  of  25  feet  from 
■the  corner  of  the  lot.    Judgment  afiSrmed. 

(All  concur.) 


Patne  V,  LoTT  and  others. 

(Supreme  Court  of  MiMouri,    February  14,  1887.) 

1.  Tax  Salb^Afparbitt  Owneb— Plat-Book— Notice  of  Gonvetakoe. 

The  plat-book  of  the  lauds  of  a  county  on  file  in  the  county  clerk's  ofQce,  duly 
certified  to  by  the  register  of  the  United  States  land-ofiice,  mav  be  resorted  to  by  a 
collector  charged  with  the  duty  of  suing  the  owner  of  land  for  delinquent  taxes 
thereon,  and  a  sale  of  land,  in  a  salt  to  enforce  a  tax  against  a  party  wno  appears 
on  sueh  book  as  the  owner,  In  the  absence  of  notice  of  the  fact  that  he  is  not  the 
true  owner,  but  has  parted  with  his  title  by  conveymg  it  to  another,  is  valid. 
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S.  Sams— Sebyiob  by  Publication— Resibknt  Owneb— Cowvetancb— Notkce. 

Under  the  proyislons  of  £ev.  St.  Mo.  H  6837»  3494,  r^ulating  the  service  of  no- 
tioeeand  process  In  tax  suits  and  suits  to  enforce  liens,  an  allegation  in  a  petition  to 
foreclose  a  tax  lien  that  the  owner  of  the  land  is  a  non-resident  of  the  state,  au- 
thorizeo  the  derk  to  iBsne  an  order  of  publication,  which,  when  issued,  published, 
andpifoYed,  gives  thecourtjurisdiction  to  proceed  to  judgment;  and  a  sale  made  under 
it  wul  be  Vialld  and  binding,  as  against  the  apparent  owner  and  his  grantees,  al- 
though he  was  not  in  ftict  a  non-resident,  when  the  purchaser  had  no  notice  that 
he  was  a  resident,  or  that  he  had  conveyed  his  title  to  another  previous  to  the  in- 
stitution of  the  suit 

Appeal  from  circuit  conrt,  Putnam  county. 

StDollow  dklfullins,  for  appellant.    8.  P.  Huston,  for  respondents. 

Norton,  0.  J.  It  appears  from  the  record  in  this  case  that  in  1858  one 
John  Rucker  entered  the  W.  }  of  S.  E.  4  section  29,  township  67,  range  19, 
in  Putnam  county,  as  shown  by  the  plat-book  of  said  county,  duly  certified  to 
by  the  register  of  the  land-otHce  at  Boonville;  that  in  January,  1878,  the 
state,  at  the  relation  of  the  collector  of  said  county,  instituted  suit  against 
said  Bucker  in  the  circuit  court  of  said  county  to  enforce  the  lien  of  the  state 
on  said  land  for  delinquent  taxes  assessed  against  it,  running  back  to  1867, 
and  up  to  and  including  1876;  that  it  is  alleged  in  said  petition,  which  was 
not  sworn  to,  that  said  John  liucker  was  a  non-resident  of  the  state;  that  the 
clerk  of  said  court  in  vacation  issued  an  order  of  publication  of  notice,  which 
was  duly  published,  and  upon  motion,  at  the  March  term,  1878,  of  said  court, 
judgment  by  default  was  rendered,  under  which  the  land  was  sold  in  Septem- 
ber, 1878,  to  defendant  Melvina  I.  Lott,  (then  Carson,)  who  received  a  sherifE's 
deed  therefor,  and  filed  it  for  record  on  the  eleventh  September,  1878.  It  is 
this  deed  which  this  suit  is  brought  to  set  aside. 

On  the  trial  plaintiff  put  in  evidence  a  deed  from  said  Rucker  for  the  land 
in  question  to  one  John  C.  Hutchinson,  dated  April  17,  1858,  but  not  filed  for 
record  till  the  fourth  February,  1881;  also  a  deed  from  said  Hutchinson  to 
plaintiff,  dated  January  12, 1881,  and  recorded  February  4,  1881.  Plaintiff 
also  put  in  evidence  the  deposition  of  said  Rucker,  who  testified  that  he  was 
bom  in  the  state,  and  had  always  lived  in  it;  that  he  moved  to  Andrew 
county,  Missouri,  in  1861,  where  he  has  ever  since  resided.  Plaintiff  also 
put  in  evidence  the  record  in  the  suit  of  State  y.  said  Rucikei^  in  which, 
among  other  things,  it  is  recited  as  follows:  *'Now,  at  this  day,  lo-wit,  March 
29, 1878,  comes  the  plaintiff,  by  attorney;  but  the  defendant,  although  having 
been  notified  of  the  commencement  of  this  action  by  publication  made  in  this 
cause,  and  being  three  times  solemnly  called,  comes  not,  nor  makes  answer 
in  this  cause,  but  makes  default,"  etc.  Defendants  put  in  evidence  the  plat- 
book  of  the  lands  In  Putnam  county,  duly  certified  by  the  register  of  the 
United  States  land-olflce  at  Boonville,  on  which  the  name  of  John  Rucker 
was  written  on  the  plat  of  the  land  in  question,  and  date  of  entry.  The  trial 
court  rendered  judgment  for  the  defendant,  from  which  plaintiff  has  ap- 
pealed; and  the  first  ground  relied  upon  to  sustain  the  appeal  is  that  Rucker, 
against  whom  the  suit  was  brought  to  enforce  the  lien  for  taxes,  was  not  the 
owner  of  the  land  at  the  time  the  suit  was  instituted. 

It  was  held  m  the  case  of  Vance  v.  Coirigant  78  Mo.  94,  that  the  require- 
ment of  the  law  that  a  suit  to  enforce  a  lien  on  land  for  taxes  must  be  brought 
against  the  owner  thereof,  was  met  and  fulfilled  by  bringing  the  suit  against 
the  person  who  appeared  from  the  record  of  deeds  to  be  the  owner,  in  the  ab- 
sence of  notice  of  the  fact  that  such  person  was  not  the  true  owner,  but  had 
parted  with  his  title  by  conveying  it  to  another.  This  case  has  been  followed 
in  the  cases  of  State  v.  8aokt  79  Mo.  661;  Watt  v.  Donnelh  80  Mo.  195;  Cow- 
ell  V.  Shray,  85  Mo.  169.  It  was  further  held  in  the  case  of  Vance  v.  Corri" 
gan,  w/pra,  that  a  purchaser  under  a  judgment  rendered  in  a  suit  brought  in 
the  absence  of  notice  or  knowledge  to  the  contrary,  agiiinst  the  person  appear- 
ing from  the  registry  of  deeds  to  be  the  owner,  would  be  protected  in  his 
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purcbase  against  the  holder  of  an  unrecorded  deed  from  snch  apparent  owner. 

It  is,  however,  contended  by  counsel  that  the  case  before  us  does  not  fall 
within  the  principle  announced  in  the  above-cited  eases;  inasmuch  as  the 
apparent  ownership  of  Bucker  was  not  made  to  appear  from  the  registry  of 
deeds  in  Putnam  county,  but  from  the  plat-book  of  the  lands  of  said  county  on  file 
in  the  county  clerk's  office,  duly  certified  to  by  the  register  of  the  United  States 
land-office. 

In  the  case  of  Wilhite  v.  Barr,  67  Mo.  286,  it  is  held  that  such  a  plat-book, 
so  certified  and  on  file  in  the  county  clerk's  office,  was  receivable  in  an  eject- 
ment suit  to  show  title  in  plaintiff.  If  receivable  in  evidence  for  the  purpose 
of  establishing  ownership,  we  are  unable  to  perceive  why  a  collector,  charged 
with  the  duty  of  suing  the  owner  of  land  for  delinqaent  taxes  thereon,  may 
not  resort  to  such  plat-book  as  well  as  to  the  registry  of  deeds  for  the  purpose 
of  ascertaining  who  is  the  apparent  owner  of  such  land;  especially  so  in  view 
of  sections  6697,  6708,  Bev.  St.,  inclusive,  under  which  it  is  made  the  duty 
of  the  county  courts  to  procure  such  plat-books,  and  keep  them  on  file  in  the 
respective  county  clerks'  offices,  in  order  that  resort  may  be  had  to  them  in 
ascertaining  which  lands  are  subject  to  taxation. 

The  next  point  made  is  that,  although  it  was  alleged  in  the  petition  in  the  suit 
against  Kucker  that  he  was  a  non-resident  of  the  state,  and  although  it  ap- 
pears that  on  filing  such  petition  the  clerk  in  vacation  made  an  order  of  pub- 
lication of  notice  which  was  duly  published  and  publication  proved,  that  the 
court  did  not  thereby  acquire  jurisdiction  over  said  Bucker,  as  it  appeared 
dehors  the  record  that  he  was  in  fact  a  resident  of  the  state  at  the  time  suit 
was  brought,  and  living  in  Andrew  county,  and  always  had  been  a  resident 
of  the  state.  It  is  provided  by  section  6837  of  the  revenue  law  as  follows :  ''All 
notices  and  process  in  suits  under  this  act  shall  be  sued  out  and  served  in  the 
same  manner  as  in  civil  actions  in  circuit  courts;  and  in  case  of  suits  against 
non-resident  unknown  parties,  or  other  owners  on  whom  service  cannot  be 
had  by  ordinary  summons,  the  proceedings  shall  be  the  same  as  now  provided 
by  law  in  civil  actions  affecting  real  or  personal  property.  In  all  suits  under 
this  act,  the  general  laws  of  the  state  as  to  practice  and  proceedings  in  civil 
cases  shall  apply,  so  far  as  applicable,  and  not  contrary  to  this  act.''  And  it  is 
provided  by  section  8494,  Bev.  St.,  as  follows:  That  "in  suits  *  *  *  for 
the  enforcement  of  mechanics'  liens,  and  all  other  liens  against  either  real  or 
personal  property,  *  *  *  if  the  plaintiff,  or  other  person  for  him,  shall 
allege  in  his  petition,  or  file  an  affidavit  stating,  that  part  or  all  of  the  defend- 
ants are  non-residents  of  the  state,  *  *  *  so  that  the  ordinary  process  of 
the  law  cannot  be  served  upon  them,  the  court  or  derk,  in  vacation,  shall 
make  an  order,  directed  to  the  non-residents,  ^  etc.  We  think  it  clear,  under 
these  statutory  provisions,  that  the  allegation  contained  in  the  petition  that 
Bucker  was  a  non-resident  of  the  state  authorized  the  clerk  to  issue  an  order 
of  publication,  and  that,  when  issued ^puUished,  and  proved,  the  oourt  had  ju- 
risdiction to  proceed  to  judgment  in  the  case,  and,  having  such  jurisdiction^ 
that  the  sale  made  under  it  to  the  defendant  is  valid  and  binding  as  to  Bucker 
and  his  grantees;  defendant  having  purchased  at  said  sale  without  notice  of 
the  fact  either  that  Bucker  was  a  resident  of  the  state,  or  that  plaintiff  had 
acquired  by  mesne  conveyance  the  title  of  Bucker  previous  to  the  institution 
of  the  tax  suit.  Hahn  v.  Kelly,  84  Cal.  891;  Ogden  v.  Walters,  12  Kan.  282; 
Callen  v.  Ellison,  18  Ohio  St.  446. 

Judgment  affirmed;  all  concurring  except  Bbaob»  J.,  absent. 
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Fetbino  V.  Hbeb  DBY-Gk>OD6  Co.,  Interpleader,  etc. 
{Supreme  Cburt  of  Mitsouri.    February  14,  1887.) 

1.  Attachmknt— PRiOBmr— Chattil  Mobtgage—  Delivery  of  Goods  to  Mortgagee. 

Where  a  debtor  executes  a  chattel  mortgage  to  secure  an  actual  indebtedness  to 
a  creditor,  and  subsequently  delivers  possession  of  the  goods  to  the  creditor  under 
a  written  agreement  reciting  the  mortgage,  and  he  takes  actual  possession  prior 
to  the  levv  of  an  attachment,  and  continues  to  hold  possession  up  to  tlie  time  of 
the  levy,  he  will  be  protected,  and  hold  the  goods  as  against  the  subsequent  at- 
taching creditor,  although  the  mortgage  covers  after-acquired  property,  and  would 
be  void  except  as  between  the  parties. 

2.  Samb-^Fobthcomino  Bond— Estoppel— Iktbbplbadsb. 

Where  goods  subject  to  a  mortgage,  that  have  been  delivered  into  the  possession 
of  the  mortgagee  to  secure  payment  of  his  debt,  are  subsequently  attached  by  an- 
other creditor  of  the  mortgagor,  and  the  mortgagee  executes  a  forthcoming  bond  to 
the  sheriff,  and  retains  possession,  he  is  not,  as  an  interpleader,  by  reason  of  hav- 
ing given  such  bond,  estopped  from  denying  that  the  goods  were  the  property  of 
the  mortgagor,  in  the  absence  of  evidence  to  show  that  the  attaching  creditor  has 
been  deceived  or  induced,  in  some  way  Injurious  or  prejudicial  to  him,  to  alter  his 
position  with  reference  to  the  property  of  his  debtor  in  the  writ,  in  consequence  of 
the  execution  of  the  bond. 

Appeal  from  circuit  court,  Lawrence  county. 

Goode  i&  Cravens,  for  appeUant.    McAfee  &  Teel,  for  respondent. 

Bay,  J.  In  April,  1881,  plaintiff  begun  this  suit,  against  the  defendants 
John  and  A.  J.  Chrisler,  by  petition  in  the  ordinary  form  for  actions  on  account, 
with  affidavit  and  bond  for  attachment  against  the  property  in  controversy, 
which  consists  of  a  ceiiain  stock  of  dry  goods  and  merchandise.  The  attach- 
ment writ  was  thereafter  levied  by  the  sheriff  upon  the  said  stock  of  goods 
while  the  same  was  in  the  possession  of  the  Heer  Dry-goods  Company.  Said 
Heer  Dry-goods  Company  gave  the  sheriff  a  forthcoming  bond,  as  provided 
in  section  421,  Rev.  St.,  and  retained  the  possession;  and  by  permission  of 
the  court  filed  its  interplea  in  the  cause,  claiming  the  property  under  a  chattel 
mortgage  executed  by  the  said  Chrislers,  and  acknowledged  and  recorded  in 
December,  1878,  conveying  to  C.  H.  Heer  &  Co.  the  said  stock  of  goods  and 
other  described  property,  to  secure  the  payment  of  a  certain  note  therein  speci- 
fied. It  was  stipulated  on  the  trial  that  the  interpleader,  the  Heer  Dry-goods 
Company,  was  the  successor  to  and  had  duly  acquired  the  rights  of  the  said 
C.  H.  Heer  &  Co.,  the  mortgagee  in  said  mortgage.  The  defendants  John  and 
A.  J.  Chrisler  filed  no  answer,  and  judgment  was  taken  by  default  against 
them.  The  trial  of  the  interplea,  before  the  court,  sitting  as  a  jury,  resulted 
in  a  finding  and  judgment  in  favor  of  the  interpleader,  from  which  the  plain- 
tiff has  appealed.  The  mortgage  further  contained  a  provision,  purporting 
to  convey  property  to  be  thereafter  acquired,  viz.,  "all  goods  and  property 
that  may  be  placed  in  the  store  thereafter,  at  Chesapeake,  by  purchase  or  other- 
wise," and  was  otherwise  valid  and  operative,  on  its  face.  The  mortgagor. 
It  is  true,  was  authorized,  by  the  terms  of  the  mortgage,  to  sell  the  goods  in 
the  usual  course  of  trade,  but  he  was  also  thereby  required  to  account  for  and 
pay  over  the  proceeds  of  sales  to  the  mortgagees.  Prior  to  the  institution  of 
the  attachment  suit  by  plaintiff,  the  said  Chrislers,  father  and  son,  deliv- 
ered to  the  interpleader  the  possession  of  the  goods  in  controversy  under  the 
following  agreement: 

"Chesapeake,  Mo.,  March  22,  1881. 

"We,  John  and  Andrew  J.  Chrisler,  composing  the  firm  of  John  Chrisler 
&  Son,  of  Chesapeake,  Mo.,  have  this  day  delivered  full  and  entire  possession 
of  all  our  stock  of  merchandise,  embracing  dry  goo&s,  notions,  groceries, 
hardware,  clothing,  hats,  caps,  drugs,  and  medicines,  store  fixtures,  show- 
cases, scales  of  all  kinds,  and  everything  in  our  possession  and  in  our  store 
at  Chesapeake,  Mo.,  to  W.  C.  Hornbecak,  for  Messrs.  Chas.  H.  Heer&Co.,of 
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• 

Springfield,  Mo.  This  delivery  is  made  under  t?ie  provisions  of  a  mortgage 
executed  hj  us  to  said  Ohas.  H.  Heer  &  Co.,  dated  December  12,  1878,  and 
recorded  in  office  of  the  recorder,  at  Mt.  Vernon,  Mo.,  December  19,  1878. 
This  delivery  also  embraces  the  books  and  all  unpaid  accounts  due  the  firm 
of  Chrisler&Son. 

[Signed]  "John  Ghrisler. 

"Andrew  Chrmler." 

This,  we  think,  brings  the  case  within  the  operation  of  the  rule  heretofore 
declared  by  this  court  in  (jfreeley  y.  Reading^  74  Mo.  309,  and  by  the  St.  Louis 
court  of  appeals  in  Nash  y.  Norment,  5  Mo.  App.  545.  The  doctrine  of  these 
cases  is  that,  where  the  mortgagee  in  good  faith  takes  actual  possession  of  the 
goods  prior  to  the  levy  of  the  attachment,  for  the  purpose  of  securing  the  pay- 
ment of  his  debt,  and  continues  to  hold  the  actual  possession  up  to  the  time  of 
the  levy,  he  will  be  protected,  and  will,  in  that  event,  hold  the  goods,  as  against 
the  subsequent  attaching  creditor;  and  that,  under  this  state  of  facts,  it  is 
immaterial  that  the  mortgage  contains  stipulations  which  render  it  void,  ex- 
cept as  between  the  parties.  Treating  of  this  subject,  Jones,  in  his  work  on 
Chattel  Mortgage,  says:  ''Delivery  of  possession  under  a  mortgage,  before 
rights  have  be^n  acquired  by  others,  will  cure  any  invalidity  there  may  be  in  the 
instrument,  whether  arising  from  an  insufficient  execution  of  it,  the  omission 
to  record  it,  or  from  its  containing  a  provision  which  makes  it  void,  except 
as  between  the  parties."    Section  178. 

In  this  case  the  debt  secured  by  the  mortgage  was  due  and  unpaid,  and,  as 
the  possession  was  delivered  under  said  agreement  some  time  prior  to  the  levy 
of  the  attachment  by  plaintiff,  the  trial  court  evidently,  as  appears  from  its 
ruling  upon  declarations  of  law  asked  by  the  parties,  tried  and  determined  the 
case  in  favor  of  the  interpleader  in  harmony  with  the  rule  supported  by  these 
authorities.  Some  effort  is  made  to  distinguish  this  case,  and  to  take  it  out  of 
the  rule  announced  in  those  cases,  but  not,  as  we  apprehend,  upon  any  solid 
grounds.  The  execution  of  said  agreement  of  March  22,  1881,  and  the  de- 
livery of  the  possession,  was,  we  think,  entirely  voluntary  on  the  part  of  said 
Chrislers,  father  and  son ;  and  whether  or  not  they,  or  either  of  them ,  supposed 
the  sheriff  could  take  the  possession  under  the  mortgage,  is  not,  we  think,  ma- 
terial or  important.  Nor  do  we  perceive  why  the  stipulation  in  said  agree- 
ment, that  such  delivery  was  made  under  the  provisions  of  the  mortgage, 
should,  under  the  facts  and  circumstances,  vary,  modify,  or  affect  the  rule. 
The  theory,  as  to  this,  of  plaintiff's  counsel,  is,  if  we  understand  him,  that  the 
mortgage  was  fraudulent  per  se,  and  void  on  its  face,  (and  we  may  observe 
the  trial  court  so  declared  in  the  first  declaration  given  at  his  instance,)  and 
that  the  mortgage  had  been  so  treated  by  the  parties  to  it  as  to  amount  to  act- 
uid fraud  upon  other  creditors;  and  hence  a  delivery  of  possession  thereunder 
would  be  a  mere  continuation  of  the  fraud,  and  therefore  ineffectual  to  remove 
or  cure  the  vice  existing  in  the  mortgage  by  reason  of  such  fraudulent  and 
void  provision. 

To  avoid  misconception,  we  may  call  attention  to  Wright  v.  Bircher,  72 
Mo.  179;  France  v.  TTumas,  86  Mo.  80;  and  Frank  v.  Playter,  73  Mo.  672, 
where  similar  mortgages,  with  like  provisions  as  ta  after-acquired  property  or 
chattels  not  in  esse  at  the  date  of  the  mortgage,  were  before  this  court.  A 
full  discussion  of  this  question,  and  exhaustive  review  of  the  authorities,  was 
there  had.  It  is,  we  think,  sufficient  in  this  case  to  say  that  we  adhere  to 
the  rule  announced  in  these  cases,  which  makes  such  mortgages  inoperative 
to  pass  the  legal  titl^  to  property  not  in  esse  at  the  date  of  the  mortgage,  but 
does  not  go  to  the  length  now  claimed,  or  make  them  fraudulent  per  se,  or 
absolutely  void,  without  regard  to  the  intention  of  the  parties.  Whether  the 
mortgage  became  fraudulent  in  fact  as  to  other  creditors  by  reason  of  the  con- 
duct of  the  mortgagees,  in  permitting  or  encouraging  the  mortgagor,  after 
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breach  in  the  oondition  of  the  mortgage,  to  continue  to  sell,  without  requir- 
ing the  proceeds  of  sale  to  be  turned  over  on  the  mortgage,  was,  we  think,  a 
question  to  be  determined  upon  competent  intrinsic  evidence  in  that  behalf. 
Bullene  v.  BarretU  87  Mo.  188. 

The  extrinsic  evidence,  if  any,  in  support  of  this  alleged  fraudulent  con- 
duct of  the  parties,  was,  we  think,  properly  submitted  in  the  declarations  of 
law  numbered  2  and  3,  given  at  plaintiff's  instance,  and  which  are  as  follows: 
"(2)  That  if  it  appears  from  the  evidence  that  said  G.  H.  Heer  &  Co.  per- 
mitted said  mortgagors  to  remain  in  possession  of  the  goods  which  were  cov- 
ered by  the  mortgage  after  said  mortgagors  had  failed  to  comply  with  the  ex- 
press terms  of  said  mortgage,  and  to  continue  to  sell  said  goods,  and  all  after- 
acquired  stock,  in  the  course  of  trade,  and  without  requiring  said  mortgagors 
to  pay  over  the  proceeds  of  such  sales  on  said  mortgage  debt,  then  said  mort- 
gage became  fraudulent  in  fact,  as  against  all  other  creditors  of  the  said  mort- 
gagors; (3)  that  the  burden  of  proving  itself  to  be  the  owner  of  the  goods 
attach^  rests  upon  the  interpleader,  who  is  a  stranger  to  the  original  suit, 
and  unless  the  court  believes  that  the  said  interpleader  has  established,  by  the 
weight  of  evidence,  that  it  was  at  the  date  of  said  levy  the  real  owner  of  said 
goods,  in  good  faith,  the  issues  should  be  found  against  said  interpleader." 

The  finding  of  the  court,  sitting  as  a  jury,  in  favor  of  the  interpleader, 
must  therefore  have  been  adverse  to  the  plaintiff  on  the  facts  relied  on  as 
showing  actual  fraud  in  this  behalf. 

In  Greeley  v.  Reading,  above  cited,  it  will  be  observed  the  mortgage  was 
void  under  the  statute  as  being  a  conveyance  to  the  grantor's  own  use,  and 
the  agreement  between  the  mortgage  debtor  and  mortgagee  was  that  the  latter 
should  take  the  possession,  and  hold  the  same  until  his  debt  was  paid;  which 
was  the  same  in  legal  effect  as  an  agreement  to  hold  according  to  the  terms 
of  his  mortgage,  which  would  be  satisfied  and  discharged  by  the  payment  of 
the  debt.  Por  these  reasons,  therefore,  we  think  the  positions  of  counsel  for 
plaintiff  are  not,  in  these  respects,  well  taken. 

The  remaining  question,  not  covered  by  the  discussion  already  had,  and  in- 
sisted on  by  plaintiff,  is  that  the  interpleader  is  estopped  from  denying  that 
the  goods  were  the  property  of  the  defendant  by  reason  of  having  given  the 
forthcomyig  bond  to  the  sheriff.  We  do  not  think  we  should  so  hold  in  a 
case  of  this  sort.  The  recital  in  the  delivery  bond  pertinent  to  this  inquiry 
is  that  the  obligors  stand  indebted  to  the  sheriff  in  the  sum  named,  upon  con- 
dition that  they  shall  have  the  property  found  in  their  possession,  and  at- 
tached by  virtue  of  the  writ  against  the  said  Ohrislers,  forthcoming  when 
and  where  the  circuit  court  shall  direct.  There  has  been  no  breach  of  this 
bond,  nor  is  this  a  suit  by  the  officer  thereon.  By  the  levy  of  the  writ  the 
officer  ordinarily  acquires  the  possession  and  a  special  interest  or  lien  on  the 
property.  It  may  be  that  by  giving  the  delivery  bond  or  receipt,  as  occurs 
in  some  of  the  cases,  for  the  goods,  and  thereby  inducing  the  officer  to  part 
with  his  possession,  or  to  forbear  taking  and  holding  the  actual  possession, 
the  obligor  or  receiptor  would,  in  an  action  by  the  officer  on  such  bond  or  re- 
ceipt, for  failure  to  deliver  the  property,  be  estopped  or  precluded,  upon 
grounds  of  public  policy  or  otherwise,  to  set  up  afterwards  his  title  or  owner- 
ship to  defeat  the  action.  Such  a  course  is,  under  many  authorities,  held  to 
be  a  fraud  on  the  officer  and  on  the  law.  As  to  this,  however,  the  authorities 
are  not  entirely  harmonious;  and,  as  that  question  is  not  now  directly  pre- 
sented, we  do  not  pass  on  but  waive  it.  The  cases  to  which  we  have  been 
referred  are,  for  the  most  part,  actions  of  this  sort  by  the  officers  for  failure 
to  deliver  to  them  the  goods  seized,  but  released  on  bonds  or  receipts.  Burs- 
ley  V.  Hamilton,  15  Pick.  40;  Dezell  v.  Odell,  3  Hill,  215;  Dewey  v.  FUld,  4 
Mete.  881. 

There  are  other  cases  where  the  party  has  been  precluded,  upon  the  doc- 
trine of  estoppel,  from  setting  up  title  in  themselves  to  the  property;  as 
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where,  for  instance,  a  party  informed  of  the  facts  relating  to  his  own  title 
gives  the  attaching  officer  a  receipt  for  property*  promising  to  deliver  on  de- 
mand, without  any  notice  that  he  claimed  to  own  it,  and  it  appeared  that 
when  the  attachment  was  levied  or  the  receipt  given  there  was  other  prop* 
erty  of  the  debtor  which  the  officer  could  have  attached,  if  the  party  had 
then  set  up  his  claim.  Bigelow,  Estop.  487,  and  cases  cited  in  note  2.  But 
the  receipt  does  not  in  these  cases,  in  and  of  itself,  create  the  estoppel,  which 
depends  upon  the  accompanying  conduct  and  silence  of  the  receiptor,  and  the 
consequent  injury  and  loss  of  his  debt  which  the  attachment  creditor  thereby 
suffers.  The  case  before  us  does  not  possess  these  features,  and  is  wanting 
in  the  essential  elements  of  estoppel.  The  onus  is  on  the  party  who  sets  up 
the  estoppel  to  make  out  the  facts  on  which  it  rests. 

It  is  not  claimed,  or,  if  claimed,  not  shown,  that  plaintiff  has  been  misled 
or  injured  by  the  action  of  the  interpleader  in  giving  said  bond,  or  that  plain- 
tiff or  said  officer  was  thereby  induced  to  believe  that  the  interpleader  was 
waiving,  and  not  interposing  or  asserting,  a  claim  to  the  property  in  its  own 
behalf;  or  that,  in  consequence  of  this  course  on  the  part  of  said  interpleader, 
the  phdntiff  was  prevented  from  further  search  for  other  property  of  his  debtox; 
or  that  he  failed  for  this  reason  to  find  other  property,  or  was  for  this  reason 
injured  and  prevented  from  collecting  his  debt.  Kone  of  these  matters  ap- 
pear from  extrinsic  evidence,  or  from  the  face  of  the  bond,  or  by  any  neces- 
sary inference  which  can  be  drawn  in  this  behalf.  Moreover  it  appears,  we 
think,  necessarily,  that  at  the  time  of  the  levy  the  interpleader  was,  as  plain- 
tiff and  the  officer  must  have  known,  asserting  its  ownership  and  claim  on 
the  goods.  The  mortgage  was  of  record  in  that  county,  and  had  been  for  sev- 
eral years,  and  the  interpleader  was  in  the  actual  possession  of  the  property 
when  seized  by  the  officer.  The  fact  of  actual  possession  on  the  part  of  the 
interpleader,  which  is  not  only  in  itself  a  claim  of  ownership,  but,  as  to  such 
personal  property,  presumptive  evidence  of  title,  appears  on  the  face  of  the 
bond  itself.  In  the  absence  of  evidence  to  show  that  plaintiff  has  been  de- 
ceived or  induced,  in  some  way  injurious  or  prejudicial  to  him,  to  alter  his 
position  with  reference  to  the  property  of  his  debtor  in  the  writ,  in  conse- 
quence of  the  execution  of  the  delivery  bond,  we  see  no  good  reason  why  the 
mere  giving  of  the  bond,  which  is  done  simply  to  retain  the  possession,  should, 
as  against  such  a  plaintiff,  be  held  an  admission  of  ownership  in  the  defend- 
ant in  the  attachment  writ,  or  should,  of  itself,  preclude  the  interpleader, 
upon  a  trial  between  him  and  the  attaching  creditor,  from  asserting  his  title 
and  ownership  of  the  goods  covered  by  the  bond. 

These  views,  if  correct, — and  under  the  authorities  cited  we  have  no  doubt 
of  their  correctness, — lead  to  an  affirmance  of  the  judgment  of  the  trial  court, 
and  it  is  accordingly  so  ordered. 

(All  concur,  except  Brace,  J.,  absent.) 


City  of  St.  Louis  «.  Gerardi  and  others. 

(iSupreme  Court  of  Miasouri,    February  14,  1887.) 

Iinx)xiCATiNG  LiQUOBa— License  to  Sbll  at  One  Plaob— Three  Bars  in  Hotel. 

The  proprietor  of  the  Planters*  House  in  St.  Louis,  Missouri,  having  procured  a 
license  to  Kcep  a  dram-shop  at  No.  Ill  North  Fourth  street,  which  was  the  main 
street  entrance  to  the  hot-el,  tcept  three  separate  bars  where  liquors  were  sold  on  the 
ground  floor  of  the  hotel,  screened  off  by  partitions  having  direct  and  immediate 
connection  by  doorways,  all  of  which  were  accessible  to  the  guests  without  going 
out  of  the  hotel,  and  all  of  which  bars  were  located  on  the  premises  occupied  for 
hotel  purposes,  and  a  part  of  the  Planters'  House.  SeUL,  that  keeping  the  three 
bars  did  not  violate  the  ordinance  of  the  dty  providing  that  no  person  to  whom  a 
license  should  issue  should  keep  a  dram-shop  at  any  other  place  than  the  place 
designated. 

Appeal  from  St.  Louis  court  of  criminal  correction. 
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T.  p.  Dyer  and  L.  Bell,  for  appellant.    Dyer,  Lee  d  BUis,  for  respondent. 

Norton,  G.  J.  This  case  is  before  u^  on  plaintiff's  appeal  from  the  judgment 
of  the  St.  Louis  court  of  criminal  correction,  dischar^ng  defendants  from  a 
prosecution  instituted  by  the  city  against  them  for  selling  liquor  in  violation 
of  an  ordinance  of  said  city.  The  cause  was  tried  on  the  following  agreed 
statement  of  facts,  viz. :  The  defendant  was  managing  proprietor  of  the  hotel 
known  as  the  Planters'  House,  situated  in  City  block  Ko.  101,  of  the  city  of 
St.  Louis,  state  of  Missouri.  Said  hotel  covers  and  occupies  the  entire  east 
half  of  said  City  block,  being  bounded  on  the  north  by  Pine  street,  on  the  east 
by  Fourth  street,  and  on  the  south  by  Chestnut  street;  and  was  kept  by  the 
respondent  for  the  accommodation  of  the  public  as  a  hotel  and  restaurant. 
At  the  date  of  the  original  complaint  herein,  the  respondent  had  one  dram- 
shop license,  which  had  been  duly  issued  to  him  by  the  collector  of  the  city  of 
St.  Louis,  to  keep  a  dram-shop  at  No.  Ill  North  Fourth  street,  in  the  city  of 
St.  Louis  and  state  of  Missouri,  said  number  being  the  main  Fourth-street 
entrance  to  the  office  of  said  hotel.  At  said  date  the  respondent  kept  in  said 
Planters'  House  three  separate  bars,  at  each  of  which  spirituous  liquors  were 
sold  at  retail  for  money.  One  of  said  bars  was  situated  about  20  feet  west  of 
Fourth  street,  near  the  center  of  said  hotel  building;  hnother  of  said  bars  was 
situated  next  to  the  southern  entrance  to  said  hotel,  on  Chestnut  street;  and 
another  of  said  bars  was  situated  on  the  north  side  of  said  hotel,  on  Pine 
street.  Said  bars  were  screened  off  by  partitions,  and  had  direct  and  imme- 
diate communication,  by  means  of  doorways,  with  the  office  rotunda  and  res- 
taurant, which  together  made  up  to  the  greatest  extent  the  ground  floor  of 
said  hotel.  All  of  said  bars  were  easily  accessible  to  the  guests  without  going 
out  of  said  hotel,  and  in  point  of  fact  were  each  patronized  by  guests  and 
others.  All  of  said  bars  were  located  upon  the  premises  which  the  respond- 
ent leased  and  occupied  for  hotel  purposes,  and  were  a  part  of  the  Planters' 
House,  which  was  one  building  and  one  place.  Guests  and  persons  visiting 
said  Planters'  House  were  in  the  habit  of  entering  the  hotel  through  the  en- 
trances on  Fourth,  Pine,  and  Chestnut  streets,  and  it  was  more  convenient 
for  guests  and  others  desiring  to  purchase  liquors  by  the  drink,  to  have  said 
bars  so  located  than  if  one  bar  only  had  been  used. 

Plaintiff  also  put  in  evidence  the  ordinance  which  defendant  is  charged 
with  violating,  the  material  provisions  of  which  applicable  to  the  case  are  as 
follows:  "Applications  for  any  license  under  this  ordinance  shall  be  made  in 
writing  to  the  collector,  and  shall  state  specifically  where  the  dram-shop  is  to 
be  kept, "  and  that  "all  licenses  issued  under  this  ordinance  shall  be  kept  posted 
up  in  some  conspicuous  place  behind  the  bar,  and  as  near  the  center  thereof  as 
possible;''  that  "no  person  or  persons  to  whom  a  license  shall  be  issued  shall 
keep  a  dram-shop  at  any  other  place  than  the  place  designated:  provided,  that 
he  or  they  may  remove  the  carrying  on  of  such  business,  during  the  continu- 
ance of  such  license,  from  the  tenement  designated  therein  to  any  other  tene- 
ment in  the  city:  provided,  that  he  or  they  shall  first  have  obtained  permission 
lor  such  transfer  of  business  from  the  collector,"  etc.;  and  that  "any  such 
license  shall  authorize  the  business  therein  designated  to  be  carried  on  at  dne 
place  only." 

It  is  clear  that  this  ordinance  contemplates  that  the  location  of  the  place 
where  a  dram-shop  is  to  be  kept  shall  be  designated,  and  that  a  license  to  keep 
a  dram-shop  at  such  place  does  not  authorize  it  to  be  kept  anywhere  else;  and, 
if  the  facts  in  the  agreed  statement  brought  the  case  within  the  operation  of 
this  principle,  the  judgment  of  the  court  of  criminal  correction  is  erroneous. 
But  we  are  of  the  opinion  that  the  facts  agreed  upon  fall  short  of  this.  They 
show  that  defendant,  the  proprietor  of  the  Planters'  House,  procured  a  license 
to  keep  a  dram-shop  at  No.  Ill  North  Fourth  street,  in  the  city  of  St.  Louis; 
that  said  number  was  the  main  Fourth-street  entrance  to  said  hotel;  that 
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three  bars  were  kept  on  the  ground  floor  of  the  hotel,  screened  off  by  parti- 
tions haying  direct  and  immediate  connection  bj  doorways,  all  of  which  were 
accessible  to  the  guests  without  going  out  of  the  hotel,  and  all  of  which  bars 
were  located  on  the  premises  occupied  for  hotel  purposes,  and  a  part  of  the 
Planters'  House,  which  was  one  building  and  one  place.  The  place  at  which 
the  dram-shop  was  to  be  kept  was  the  Planters'  House,  and  a  bar  is  only  a 
means  of  carrying  on  the  business,  and,  where  it  is  kept  at  the  place  desig- 
nated, the  mere  fact  of  the  licensee  erecting  more  than  one  bar  at  such  place, 
so  connected  as  they  were  in  the  present  instance,  would  not  render  him  liable 
to  the  penalty  of  the  ordinance  in  question.  We  can  see  no  reason  why  a 
dram-shop  keeper,  for  his  own  convenience  as  well  as  that  of  his  customers, 
might  not,  at  the  place  where  he  is  authorized  to  conduct  a  dram-shop,  ei'ect 
a  bar  from  behind  which  to  sell  beer,  another  to  sell  wine,  and  another  to  sell 
whisky,  brandy,  gin,  etc.  The  rooms  in  which  the  bars  in  this  instance  were 
located  were  all  on  the  ground  floor  of  the  Planters'  House,  the  place  at  which 
defendant  was  licensed  to  keep  a  dram-shop,  only  separated  by  screen  parti- 
tions with  doors  to  pass  from  one  to  the  other. 

We  have  been  cited,  in  support  of  the  position  of  the  city  counselor,  to  the 
cases  of  State  v.  Fredericks,  16  Mo.  382,  and  State  v.  Hughes,  24  Mo.  147. 
In  the  first  case  cited  it  is  only  held  that  a  license  to  keep  a  dram-shop  in  one 
house  does  not  authorize  the  licensee  to  keep  a  bar  in  another  house,  distinct 
from  the  other  house,  and  not  necessary  to  its  use,  although  there  might  be 
an  internal  connection  from  one  to  the  other;  and  in  the  last  case  cited  it  is 
simply  held  that  a  license  to  sell  liquor  at  a  place  named,  in  a  specified  block 
in  the  city  of  St.  Louis,  as,  for  instance,  in  block  15,  will  not  authorize  a  sale 
of  liquor  in  another  and  distinct  block,  as,  for  instance,  in  block  179. 

The  judgment  is  hereby  affirmed,  in  which  all  concur  except  Brace,  J.,  ab- 
sent. 


State,  to  Use,  etc.,  v,  Spenoer  and  others 

{Supreme  Court  of  MUaottri,    February  28,  1887.) 

Sheriff  not  a  State  Officeb— Soii^-MiasouBi  Supbeme  Coubt. 

In  Missouri  a  sheriff  is  not  a  *' state  ofiicer,"  within  the  meaning  of  the  constitu- 
tion of  Missouri,  art.  6,  {  12,  and  fifth  section  of  the  amendment  thereto  adopted  in 
1884,  (liaws  Mo.  1883,  p.  216,)  giving  the  supreme  court  of  Missouri  exclusive  ap- 
pellate jurisdiction  in  causes  where  "any  state  officer  is  a  party;*'  and  the  words 
** state  officer,"  as  used  in  the  constitution,  are  to  be  construed  in  their  popular 
sense,  and  refer  only  to  officers  whose  official  duties  and  functions  are  co-extensive 
with  the  boundaries  of  the  state ;  following  State  v.  Dillon,  2  S.  W.  Rep.  417.  Black, 
J.,  dissenting. 

Appeal  from  circuit  court,  Buchanan  county. 

J,  W,  Boyd,  for  appellant,    ff,  K.  White,  for  respondent 

Sherwood,  J.  Satisfied  with  the  reasoning  in  the  case  of  State  v.  Dillon, 
2  S.  W.  Rep.  417,  that  Spencer,  one  of  the  defendants  herein,  though  a  sheriff, 
is  not  a  state  officer,  and,  as  this  is  the  only  ground  for  entertaining  jurisdic- 
tion of  this  cause,  an  order  will  be  entered  transferring  the  same  to  the  Kan- 
sas City  court  of  appeals.  Since  writing  the  above  I  have  met  with  section 
18  of  article  9  of  the  constitution,  which  I  regard  as  conclusive  on  the  point 
discussed.  That  section  provides:  "In  cities  or  counties  having  more  than 
two  hundred  thousand  inhabitants  no  person  shall,  at  the  same  time,  be  a 
state  officer  and  an  officer  of  any  county,  city,  or  other  municipality, "  etc.  If 
there  is  any  reliability  in  plain  words,  this  language  must  set  the  point  dis- 
cussed at  rest,  and  **make  assurance  doubly  sure." 

(All  concur,  except  Black,  J.,  who  dissents.) 
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MoBKisON  and  another,  Surviving  Partners,  etc.,  v.  Day. 

(OouH  qf  Appeah  of  KefUuehj.    March  3,  1887.) 

CoiTPRAor—"  Options  "—Delivkby  op  Goods. 

In  an  action  upon  an  option  contract  to  recover  the  difference  between  the  pur- 
chase price  of  pork  and  the  sale  price,  the  purchaser  resisting;  recovery  on  the  ground 
that  no  delivery  was  made  of  the  pork,  toe  broker's  evidence  that  he  sold  the  pork 
at  a  certain  price,  by  the  purchaser's  direction,  is  competent,  as  a  sale  and  deliverv 
to  a  third  person,  at  the  request  of  the  purchaser,  was  equivalent  to  a  delivery  di- 
rect to  the  purchaser. 

Appeal  from  circuit  court,  Fleming  county. 

W.  J,  HendTwk  and  Wm,  Lindsay ^  for  appellants.    A,  Duvall,  for  appellee. 

Bennett*  J.  The  appellants  alleged  in  their  answer  that  on  the  twentieth 
of  January,  1877,  the  appellee,  by  written  contract,  bought  of  them  50,000 
pounds  of  bulk  shoulders,  pork,  at  six  and  three-quarter  cents  per  pound,  to 
be  delivered  at  appellee*s  option  during  the  month  df  March,  1877;  that  ap- 
pellee was  to  pay  cash  for  the  shoulders  on  their  delivery,  and  was  to  keep  up 
a  margin  of  S250;  that  on  the  sixth  of  March,  1877,  appellee  purchased  of  the 
appellants  another  50,000  pounds  of  bulk  shoulders,  at  the  price  of  five  and 
five-eighth  cents  per  pound,  to  be  delivered  during  that  month  at  the  appellee's 
option,  and  to  be  paid  for  on  delivery.  Appellants  alleged  in  their  petition 
that  they  delivered  to  appellee  both  lots  of  shoulders.  By  their  amended  peti- 
tion they  aUeged  that  they  delivered  to  the  appellee  the  50,000  pounds  of 
shoulders  bought  on  the  sixth  of  March,  1877,  immediately;  that  they  deliv- 
ered to  liim  the  50,000  pounds  bought  on  the  twentieth  of  January,  1877,  on 
the  thirtieth  of  March,  1877;  that  appellants  agreed  with  appellee  to  hold  for 
him,  subject  to  his  order,  the  50,000  pounds  of  shoulders  bought  on  the  sixth 
of  March,  1877,  until  the  first  of  September  following,  by  appellee  paying  at 
the  rate  of  25  dents  per  hundred  pounds  per  month  therefor;  that  appellants 
agreed  with  appellee  to  hold  for  him,  subject  to  his  order,  the  50,000  pounds  of 
shoulders  bought  on  the  twentieth  of  January,  1877,  by  appellee  paying  at  the 
rate  of  25  cents  per  hundred  pounds  per  month  therefor;  that,  in  case  appellee 
failed  to  pay  at  the  rate  of  25  cents  per  hundred  pounds  per  month,  then  he 
agreed  that  appellants  should  sell  the  shoulders,  and  apply  the  proceeds  to  his 
debt;  that  appellants,  in  accordance  with  the  terms  of  their  contracts  with  the 
appellee,  and  at  his  request,  held  the  100,000  pounds  of  shoulders  for  him  from 
the  thirty-first  of  March,  1877,  until  the  twenty-seventh  of  September,  1877, 
when  the  appellants,  as  was  their  right,  the  appellee  having  failed  to  pay  the 
agreed  margins,  sold  the  100,000  pounds  of  shoulders,  and  applied  the  pro- 
ceeds to  the  payment  of  the  appellee's  debt,  which  left  a  balance  due  appellants 
of  8847.57,  for  which  they  asked  judgment  The  appellee,  in  his  answer,  de- 
nied the  delivery  of  the  shoulders;  and  by  the  second  paragraph  in  his  answer 
alleged  that  the  appellants  failed  to  deliver  him  the  shoulders  according  to  the 
terms  of  the  contract,  and  that  they  refused  to  deliver  them  according  to  the 
terms  of  the  contract,  for  which  he  claimed  damages. 

When  the  evidence  was  concluded,  on  the  trial  in  the  lower  court,  the  court 
gave  the  jury  a  peremptory  instruction  to  find  against  the  appellants  as  to 
their  claim,  which  the  jury  did.  The  jury  also,  under  instructions  from  the 
court,  rendered  a  verdict  for  the  appellee  on  his  claim  for  damages.  The  ap- 
pellants' motion  for  a  new  trial  having  been  overruled,  they  have  appealed. 

On  the  trial  the  appellants  swore,  in  substance,  that  they  held  the  shoulders 
for  the  appellee  at  his  request,  for  which  he  was  to  pay  them  at  the  rate  of 
25  cents  per  hundred  pounds;  and  that  about  the  first  of  September,  1877,  the 
appellee  agreed  that  they  should  sell  the  shoulders  at  about  six  cents,  using 
their  beet  judgment;  that  pursuant  to  this  agreement  they  did,  during  the 
month,  sell  the  shoulders,  etc.    The  proof  was  competent  in  two  points  of 
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view:  (1)  To  show  that  there  was  in  fact  a  delivery  of  the  shoulders.  It  is 
certainly  true  that,  if  the  appellants  sold  and  delivered  the  shoulders  to  a  third 
person  by  the  request  of  the  appellee,  and  on  his  account,  then  such  sale  and 
delivery  was  equivalent  to  a  delivery  direct  to  the  appellee;  and  such  sale  and 
delivery,  although  having  occurred  after  the  time  alleged  in  the  amended  pe- 
tition, was  sufficient  to  sustain  the  allegations  of  the  petition.  Time  was 
not  of  the  essence  of  the  contract,  nor  did  the  amended  petition  allege  a  de- 
livery in  any  particular  manner.  Therefore  the  appellants'  proof  showing 
that  the  shoulders  were  delivered  by  a  sale  thereof  according  to  the  directions 
of  the  appellee,  subsequent  to  the  time  alleged  and  before  the  action  was 
brought,  was  competent  under  the  pleadings.  (2)  Regarding  the  contracts 
as  either  executed  or  executory,  if  the  appellants  held  the  shoulders  for  the 
benefit  of  the  appellee,  and  at  his  request  sold  them  for  his  benefit,  and  the 
proceeds  were  to  be  applied  to  the  appeUee^s  indebtedness  to  the  appellants  on 
account  of  the  purchase  of  the  shoulders,  then,  under  the  allegations  of  the 
appellants'  petition  and  amended  petition,  they  would  recover  the  difference 
between  the  proceeds  of  the  sale  and  the  other  credits  to  which  appellee  was 
entitled  and  the  contract  price  of  the  shoulders.  For  these  reasons  the  ques- 
tions should  have  been  submitted  to  the  jury  by  proper  instructions,  and  thd 
peremptory  instruction  was  an  error. 

The  whole  judgment  is  reversed,  and  the  case  remanded,  with  directions 
for  further  proceedings  consistent  with  this  opinion. 


Flannary  and  another  v.  Utlbt  and  others. 
{Qmrt  of  AppeaU  of  Kentucky,    March  8,  1887.) 

SUBBOOATION— VOLUNTEEB— HCSBAND  AND  WiFE— VbNDOR's  LlBlT. 

A  wife  having  loaned  money  to  her  husband,  and  desiring  to  have  it  back  again 
to  pay  ofT  a  vendor's  lien  on  land  which  she  had  bought,  and  had  convey ed  to  her- 
self, the  husband  raised  the  money  by  executing  a  note,  on  which  he  induced  ap* 
pellants  to  become  his  sureties,  and  paid  over  the  money  to  the  wife,  who  in  turn 
used  it  to  discharge  the  lien.  The  husband  afterwards  failing  to  pay  his  note,  and 
the  sureties  having  it  to  settle,  thoy  claimed  to  be  subrogated  to  the  vendor's  lien  on 
the  land  for  the  amount  of  the  note.  Held,  no  right  of  subrogation  existed.  The 
doctrine  of  subrogation  cannot  be  applied  in  favor  of  one  who  officiousl^r,  or  as  a 
volunteer,  pays  the  debt  of  another  for  which  neither  he  nor  his  property  is  liable, 
and  which  he  is  under  no  obligation  to  pay.  In  this  case  appellants  were  mere 
volunteers,  so  far  as  paying  off  the  lien  was  concerned.  Their  liability,  and  conse- 
quently their  right  of  subrogation,  arose  only  on  the  note  executed  by  the  hus- 
band, on  which  they  were  sureties.    Pbyob,  C.  J.,  dissenting. 

Appeal  from  circuit  court,  Livingston  county. 

Bennett  <&  Blue,  for  appellants.  /.  C.  Hodge  and  W.  D.  Greer ^  for  appel- 
lees. 

Holt,  J.  The  appellee,  Sarah  M.  Utley,  with  money  derived  from  the  sale 
of  her  slave,  purchased  a  tract  of  land  in  Union  county,  which  was  conveyed 
to  her  as  her  general  estate.  She  sold  it  in  1869,  and  thereafter,  but  during 
the  same  year,  purchased  the  land  in  contest  of  one  Greer,  and  it  was  con- 
veyed to  her  as  her  general  estate.  She  used  a  part  of  the  money  arising  from 
the  sale  of  the  Union  county  land  in  part  payment  for  the  land  last  purchased, 
and  loaned  the  balance  of  it  to  her  husband,  M.  H.  Utley;  but  no  writing  was 
executed  therefor,  and  the  right  to  it,  by  virtue  of  his  marital  relation,  vested 
absolutely  in  him.  The  remainder  of  the  Greer  purchase  money,  and  which 
was  a  lien  upon  the  land,  becoming  due,  and  the  creditor  demanding  it,  Mrs. 
Utley,  in  order  to  pay  it,  applied  to  her  husband  for  what  she  considered  he 
owed  her.  He,  not  having  it,  borrowed  <^400  of  one  Hitchcock,  on  September 
24,  1872,  for  which  a  note  was  executed  by  him  as  principal,  and  by  the  ap- 
pellants, Flannary  and  Barnis,  as  his  sureties.    They  claim  that  they  bor- 
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rowed  the  money,  and  then  loaned  it  to  M.  H.  Utley.  One  of  them  says,  in 
substance,  that  he  borrowed  it,  and  that  the  other  became  his  surety.  It  was, 
however,  paid  off  by  them  equally,  and  the  weight  of  the  evidence  shows  that 
the  loan  was  to  Utley.  In  our  opinion,  however,  it  also  shows  that  the  latter 
then  represented  to  them  that  the  money  was  to  be  used  in  discharging  the 
lien  upon  the  land;  also  that  it  belonged  to  him;  that  the  title  was  perfect;  and 
that  he  would  secure  them  from  liability  as  his  sureties  by  giving  them  a  mort- 
gage upon  the  land.  Of  all  this,  however,  the  wife  was  ignorant.  In  fact, 
she  had  nothing  whatever  to  do  with  the  loan.  Her  husband  gave  her  the 
money  thus  obtained,  and  she  paid  it  over  to  the  holder  of  the  Greer  lien. 
Her  husband  failing  to  pay  the  Hitchcock  note,  one  Johnson,  to  whom  it  had 
been  assigned,  brought  suit  upon  it,  and  the  sureties  were  compelled  to  pay 
the  judgment  which  was  obtained  against  them  and  Utley,  and  which  was 
thereupon  assigned  to  them.  On  January  17, 1876,  they  procured  from  Utley 
and  his  wife  a  note  for  the  sum  so  paid,  and  the  interest  which  had  accrued 
upon  it,  and  a  mortgage  to  secure  its  payment  upon  a  part  of  the  Greer  land. 
Subsequently  they  brought  suit  to  enforce  it.  Mrs.  Utley  resisted  it  upon 
the  ground  that  the  mortgage  had  been  extorted  from  her  by  threats,  and  had 
neither  been  properly  acknowledged  nor  certified.  After  elaborate  preparation, 
the  suit  was  dismissed  without  prejudice,  upon  the  motion  of  the  plaintiffs, 
as  against  Mrs.  Utley,  and  so  far  as  it  sought  an  enforcement  of  the  mortgage; 
but  a  personal  judgment  was  rendered  against  her  husband  for  the  debt.  The 
appellants,  on  January  3, 1882,  brought  this  action,  claiming  the  right  of  sub- 
stitution as  to  the  Greer  lien,  and  asking  that  it  be  enforced  for  the  payment 
of  their  debt. 

The  hardship  of  the  case  as  to  them,  and  the  morality  of  their  claim,  en- 
titles it  to  a  patient  and  kind  consideration.  It  is  the  result  of  kindness  upon 
their  part  towards  M.  H.  Utley,  as  their  preacher.  A  regard  for  his  sacred 
calling,  and  the  rule,  "Whatsoever  ye  would  that  men  should  do  to  you,  do 
ye  even  so  to  them,''  should  prompt  him  to  right  what  is  beyond  question  a 
wrong,  and  which  is  the  result  of  his  conduct.  These  considerations,  how- 
ever, must  not  lead  the  court  away  from  the  law.  Subrogation  is  a  creation 
of  equity,  born  of  the  civil  law.  Its  object  is  to  secure  essential  justice, 
without  regard  to  form.  Being  of  purely  equitable  origin,  it  is  always  con- 
trolled by  equitable  principles;  and,  as  between  a  principal  and  his  sureties, 
has  been  applied  much  more  extensively  in  the  American  than  in  English 
Jurisprudence.  We  do  not  mean  to  say,  however,  that  its  application  is  con- 
troUed  alone  by  the  chancellor's  conception  of  right.  The  doctrine  cannot 
be  applied  in  favor  of  one  who  officiously,  or  as  a  volunteer,  pays  the  debt  of 
another  for  which  neither  he  nor  his  property  is  liable,  and  which  he  is  under 
no  obligation  to  pay,  nor  is  it  allowable  where  it  wiU  work  injustice  to  the 
rights  of  others. 

In  the  case  of  a  surety,  as  his  liability  is  limited  to  the  express  terms  of  hi» 
contract,  so  his  right  of  subrogation  is  confined  to  the  rights  and  securities 
of  the  contract  for  which  he  was  surety.  It  is  well  settled  in  this  state  that 
a  surety  who  pays  the  debt  of  his  principal  has  a  right  in  equity  to  be  substi* 
tuted  to  all  the  liens  and  securities  to  which  the  creditor  was  entitled.  Bice 
V.  Douming,  12  B.  Mon.  45;  Havens  v.  Foudry,  4  Mete.  (Ky.)  248.  If  a 
surety  for  the  price  of  land  is  made  responsible,  the  chancellor  will  give  him 
the  benefit  of  the  lien  of  the  vendor.  Burk  v.  Chrisman,  8  B.  Mon.  50.  But 
this  doctrine  must  be  extended  in  order  to  embrace  the  case  in  hand.  The 
appeUants  were  not  liable  for  the  Greer  debt.  They  did  not  p4y  it.  They 
were  bound  only  to  Hitchcock,  and  as  the  sureties  of  M.  H.  Utley  they  paid 
his  debt.  The  wife  was  not  a  party  to  the  transaction,  and  she  held  the  title 
to  the  land.  Hitchcock  or  the  assignee  of  his  note  had  no  lien  upon  it. 
There  was  no  agreement,  even  with  the  husband,  that  he  or  the  sureti^ 
should  be  substituted  to  the  vendor's  lien.    The  land  was  in  no  way  a  secu* 

Digitized  by  VjUUV  IC 


414  SOUTHWESTERN   REPORTER.  [Kj. 

rity  for  the  contract  to  which  the  sureties  were  parties,  and  they  can  only  be 
subrogated  to  such  rights  as  attached  to  it. 

It  is  urged  with  force  that  the  Greer  lien  existed;  that  the  land  was  liable 
for  it;  that  the  husband  was  in  law  the  agent  of  the  wife  to  procure  its  re- 
moval; that,  if  the  land  is  now  subjected  to  this  claim,  the  wife^s  interests 
are  not  hurt,  as  the  land  was  in  any  event  liable  for  the  purchase  money;  and 
that  as  the  money  borrowed  discharged  it,  and  is  therefore  invested  in  and 
traceable  to  the  land,  it  should  be  subjected  to  the  claim  of  the  sureties. 
Waiving  the  question  whether  a  husband  is  so  far  the  agent  of  the  wife  that 
where  he,  without  her  Isnowledge  or  consent,  and  upon  fraudulent  represen- 
tations, made  without  her  knowledge,  obtains  money  by  way  of  loan  to  pay 
for  land  to  which  she  already  has  the  title,  whether  the  loaner  may,  by  reason 
of  the  fraud,  and  the  fact  that  the  money  was  so  used,  look  to  the  land  for  re- 
pa^onent,  yet,  in  this  instance,  Hitchcock  loaned  the  money  to  Utley  by  rea- 
son of  his  giving  the  personal  security  for  its  repayment.  He  was  entitled  to 
no  equitable  lieu  upon  the  land,  none  attached  to  the  contract  in  his  favor, 
and  hence  none  accrued  to  the  sureties  by  way  of  subrogation  when  they  paid 
the  debt.  To  so  hold  would,  in  our  opinion,  be  extending  the  doctrine  of  sub- 
rogation unwarrantably,  and  would  as  often  result  in  wrong  as  right.  Mr. 
Bispham  says  that  subrogation  is  the  equity  by  which  one  who  is  secondarily 
liable  for  a  debt,  and  has  paid  it,  is  put  in  the  place  of  the  creditor  so  as  to 
make  use  of  all  the  securities  and  remedies  possessed  by  the  creditor.  The 
appellants  were  not  secondarily  or  at  all  liable  for  the  Greer  debt.  They 
merely,  as  a  matter  of  favor,  became  the  sureties  of  the  husband  to  another 
party  for  borrowed  money.    They  were  mere  volunteers. 

In  the  case  of  Reid  v.  Jackson,  6  Ky.  Law  Rep.  748,  it  was  held  that  one 
who  loans  money  with  which  to  pay  off  a  vendor's  lien  is  not  thereby  substi- 
tuted to  the  rights  of  the  vendor,  and  does  not  acquire  a  lien;  and  that,  there- 
fore, the  sureties  of  the  vendee  in  the  note  executed  for  the  money  borrowed 
for  this  purpose  do  not  acquire  a  lien  by  substitution  to  the  rights  of  the  ob- 
ligee, he  having  none  himself. 

It  IS  said  in  Sheldon  on  Subrogation,  g  243:  ''The  mere  loaning  of  money 
to  a  judgment  debtor,  to  be  applied  by  him  in  part  satisfaction  of  a  judgment 
which  was  a  lien  upon  his  real  estate,  does  not  subrogate  the  lender,  in  whole 
or  in  part,  to  the  lien,  even  though  it  was  understood  between  the  parties  to 
the  transaction  that  it  would  have  this  effect.  The  lender  of  money  which  is 
applied  by  the  borrower  in  pai-t  payment  of  the  purchase  money  of  land  is  not 
thereby  subrogated  to  the  vendor's  lien  upon  the  land." 

It  is  said,  however,  that  the  husband  in  this  instance  has  so  much  money 
in  the  land;  that  he  has  that  much  interest  in  it;  and  that  his  creditor  can 
therefore,  to  that  extent,  subject  it.  When  the  claim  of  the  appellants,  how- 
ever, arose,  the  land  had  been  conveyed  to  the  wife.  It  was  her  homestead, 
and  worth  less  than  a  thousand  dollars.  She  has  occupied  it  as  such  since 
about  October,  1869;  and,  there  being  no  lien  upon  it  in  favor  of  the  sureties 
by  way  of  subrogation  to  the  Greer  lien,  we  fail  to  see  how  it  can  be  subjected 
to  their  claim.    Judgment  affirmed. 

Bennett,  J.,  not  sitting. 

Prtor,  C.  J.,  (dissenting,)  1  dissent  from  this  opinion  f6r  the  following 
reasons:  The  husband,  representing  that  he  was  the  owner  of  the  land,  in- 
duced these  parties  to  raise  for  him  money  to  discharge  a  lien  upon  the  land* 
promising  to  secure  them  in  their  liability  by  a  mortgage  on  the  premises. 
It  turned  out  that  the  land  belonged  to  the  wife.  The  husband  gave  her  the 
money  that  he  obtained  by  the  aid  of  the  appellants,  and  she  discharged  the 
lien  with  it.  She  now  claims  that  the  husband  owed  her,  and  denies  the  right 
of  the  sureties  to  subject  the  land.    The  husband  was  jokitly  liable  with  the 
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wife  on  the  lien  note  that  was  paid  off.  The  sureties  should  be  substituted 
to  the  lien.  The  land  should  be  subjected  because  the  money  of  the  husband 
was  invested  in  it.    It  was  a  fraud  on  the  creditors. 


Western  Assubanob  Co.  v.  Beotob. 
(Oihjan  of  Appeals  of  Kimtudty.    March  5, 1887.) 

1.  Fibs  Ikbubaitcs^Kebping  Qunfowdeb  ur  Stook-— REP&BBEirrATioifB  of  Aokht. 

A  policy  of  insurance  was  issued  on  a  country  store-house,  and  the  stock  of  dry 
goods,  clothing,  hardware,  and  groceries  contained  therein,  but  the  policy  provided 
that,  if  ffnn powder  and  certain  other  highly  inflammable  substances  were  kept,  the 

golicy  snould  be  void.  The  insured  had  guppowder  in  the  store  at  the  time  the 
uilding  and  stock  were  destroyed  bv  fire.  Held,  there  could  be  no  recovery  on  the 
policy,  although  it  appeared  that  the  agent  of  the  company  knew,  when  the  ap- 
plication for  insurance  was  made,  that  the  insured  kept  gunpowder  in  stock,  and 
intended  to  keep  it,  and  the  agent  represented  that  the  provision  in  the  policy  did 
not  prevent  the  insured  ftom  keeping  the  powder.  Bucn  representation  could  not 
prevail  against  the  express  prohibition  of  the  policy.  Nor  does  the  fact  that  gun- 
powder is  usually  kept  in  country  stores  of  the  kind  here  insured  impliedly  give 
the  consent  of  the  company  to  keep  gunpowder,  in  disregard  of  the  express  pro- 
Yisiou  of  the  policy. 

2.  Sams— MissTATjEMSNTSOF  Coxpany's  Agent— Application  fob  Insubanob— Estoppel. 

False  statements  made  in  an  application  for  insurance  do  not  affect  the  insured, 
where  it  appears  that  the  statements  were  written  out  by  an  agent  of  the  company, 
and  did  not  conform  to  the  statements  made  by  the  insured.  The  company  is  es- 
topped to  take  advantage  of  such  misstatements. 

Appeal  from  circuit  court,  Warren  county. 

Wm.  Lindsay  and  James  A.  Mitchell,  for  appellant.  Richards  <&  Hines, 
Wilkins  <&  Sims,  and  W.  T.  Cox,  for  appellee. 

Pryor,  C.  J.  This  was  an  action  instituted  in  the  court  below  to  recover 
upon  a  policy  of  insurance  issued  by  the  appellant  upon  the  store-house  and 
goods  of  the  appellee.  On  the  trial  of  the  case,  numerous  special  interroga- 
tories were  propounded  to  the  jury,  and,  upon  the  retuni  into  court  of  the 
special  findings,  each  part^  moved  for  a  judgment.  The  motion  of  the  ap- 
pellant was  overruled,  and  the  case  is  here  on  appeal.  Many  questions  are 
presented  by  the  record,  only  one  of  which  is  necessary  to  be  considered. 

By  the  terms  of  the  policy  the  appellee,  Bector,  was  insured  to  the  extent 
of  $2,000,  as  follows:  8400  on  his  one-story  shingle-roof  frame  store-house 
building,  occupied  by  the  assured  for  general  merchandising,  situated  seven 
miles  from  Bowling  Green,  on  the  Scottsville  road;  $800  on  his  stock  of  dry 
goods  and  clothing,  while  contained  therein ;  $250  on  his  hats  and  caps  and 
notions,  while  contained  therein;  $400  on  his  boots  and  shoes,  while  con- 
tained therein;  and  $150  on  his  hardware,  queens  ware,  and  groceries,  while 
<;ontained  therein.  It  is  further  provided  on  the  face  of  the  policy  that  "if 
in  said  premises  there  be  kept  gunpowder,  fire-works,  nitro-glycerine,  phos- 
phorus, saltpeter,  nitrate  of  soda,  petroleum,  naptha,  gasoline,  benzine,  or 
benzine  varnishes,  etc.,  (except  use  of  refined  coal  kerosene,  or  other  carbon 
oil,  for  lights,  if  the  same  is  drawn  and  lamps  filled  by  daylight,)  without 
written  permission  in  this  policy,  then,  and  in  any  such  case,  this  policy  shall 
become  void."  The  testimony  conduced  to  show  that  the  appellee  kept  gun- 
powder in  his  store,  and  the  jury,  by  their  special  finding,  said  that  Bichard- 
son,  the  agent  of  the  company,  knew  that  fact  when  the  application  was  pre- 
pared, and  infoimed  the  appellee  that  keeping  gunpowder  for  sale  would  not 
affect  his  policy.  The  jury  also  said  that  gunpowder  was  an  article  usually 
liept  in  a  country  store  of  general  merchandise.  It  is  admitted  by  the  answer 
of  the  appellee  that  he  had  gunpowder  in  his  store,  and,  besides,  he  testified 
that  he  made  no  effort  to  save  anything,  as  he  was  afraid  of  the  powder,  as 
there  was  18  or  20  pounds  of  it  near  tlie  fire  in  the  building  at  the  time  of 
the  loss.    The  only  evidence,  however,  before  this  court,  consists  in  thespe- 
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cial  findings  by  the  Jury  upon  the  evidence  adduced  on  the  trial.  The  motion 
for  a  new  trial  was  not  entered  until  the  motion  for  a  judgment  on  the  special 
verdict,  made  by  the  appellant,  had  been  overruled,  and  this  was  some  eight 
or  ten  days  after  the  verdict.  So  this  court  can  look  alone  to  the  pleadings 
and  the  findings  of  the  jury  in  disposing  of  the  errors  complained  of. 

It  is  admitted  that  some  18  or  20  pounds  of  gunpowder  was  in  the  store,, 
and  that  the  appellee  had  kept  it  for  sale  since  and  before  the  policy  issued* 
This  was  expressly  prohibited  by  the  contract;  but  the  appellee,  to  avoid  this 
defense,  alleges  in  his  petition  or  reply  that,  when  the  application  for  insurance 
was  made,  the  agent  of  the  general  agents  of  the  appellant  saw  the  powder, 
and  told  him  he  had  the  right  to  sell  gunpowder,  and  that  this  provision  of  the 
contract  had  no  binding  force  when  it  was  usual  or  customary  to  sell  gun- 
powder from  retail  stores;  that,  when  regarded  as  a  part  of  the  ordinary  mer- 
chandise kept  in  the  establishment  insured,  it  could  be  sold  to  customers. 
The  fact  that  such  a  representation  was  made  by  the  agent  at  the  time  is 
sustained  by  the  special  findings.  It  is  also  maintained  by  counsel  for  the 
appellee  that  although  the  keeping  of  gunpowder  is  prohibited  by  the  terms 
of  the  policy,  tliat  **w?ien  such  goods  as  are  usually  kept  in  cowatry  stores  are 
insured,  it  includes  gunpowder,  and  gives  the  insured  the  right  to  sell.  That 
the  term  *  general  merchandise'  embraces  gunpoioder,  and  the  right  to  sell  is 
implied,  although  the  prohibition  is  express." 

There  is  neither  fraud  or  mistake  alleged  in  the  execution  of  the  policy  in 
question,  but,  on  the  contrary,  it  is  conceded  that  the  appellee  (the  insured) 
knew  what  the  policy  contained,  and  his  right  to  keep  and  sell  powder  in  his 
store-house  is  based  on  the  representations  made  by  the  agent  at  the  time  of 
the  application  that  this  provision  of  the  policy  did  not  prevent  him  from  sell- 
ing it  as  he  did  the  other  merchandise  in  his  store-house.  The  policy  was 
signed  and  delivered  by  the  company,  containing  stipulations  forbidding  the 
use  of  certain  inflammable  substances,  including  gunpowder,  within  the  store- 
house, and  that  certainly,  if  kept,  enhanced  the  risk;  and  now  it  is  urged  that 
this  part  of  the  contract  may  be  disregarded  by  showing  that  the  agent  had 
made  representations,  at  the  time  of  the  application,  that  destroyed  the  effi- 
ciency of  that  part  of  the  contract;  in  other  words,  that  what  the  agent  said 
at  the  time  tlie  application  was  made  is  to  govern,  and  not  the  stipulations 
embraced  in  the  policy  itself. 

We  perceive  no  reason  why  the  rule  excluding  parol  evidence  contradicting^ 
or  varying  the  terms  of  a  written  contract  should  not  apply  to  contracts  of 
insurance,  as  well  as  to  any  other  written  contract  evidencing  the  purpose 
and  intention  of  the  parties.  Here  the  verbal  statement  made  by  an  agent 
prior  to  or  at  the  delivery  of  the  policy  is  held  sufficient  to  establish  a  contract 
entirely  inconsistent  with  the  writing,  in  the  absence  of  either  fraud  or  mis- 
take in  its  execution.  Cases  with  reference  to  insurance  policies  may  be 
found  where  the  policy  or  its  meaning  has  been  interpreted,  in  the  light  of 
the  circumstances  surrounding  its  execution,  that  would  seem  to  be  at  vari- 
ance with  this  rule;  as  where  a  building  insured  is  being  used  for  the  manu- 
facture of  certain  articles  that  require  the  use  of  inflammable  material,  and 
without  which  the  building  and  the  busindBS  in  it  would  be  useless,  it  was 
held  that  the  right  to  keep  and  use  everything  necessary  to  the  manufacture 
of  the  articles  existed,  ^though  the  policy  forbid  it,  consent  having  been 
given  by  the  insurance  company  that  the  building  insured  might  be  used  for 
the  purpose  of  manufacturing  the  particular  article.  Viele  v.  Qermania  Ins. 
Co.,  26  Iowa,  9;  Archer  v.  Iferefiants'  Ins.  Co.,  43  Mo.  434. 

In  this  case  no  such  question  can  arise,  and,  because  gunpowder  is  usually 
kept  in  a  country  retail  store,  it  is  maintained  that  the  insured  has  the  implied 
consent  of  the  company  to  keep  and  sell  that  which  is  expressly  forbidden  by 
the  written  contract.  The  fact  that  an  insurance  is  obtained  upon  the  stock 
of  merchandise,  and  that  powder  is  usually  kept  and  sold  or  classed  with  the 
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articles  comprising  this  merchaDdise,  will  not  authorize  the  sale  of  powder 
if  by  the  terms  of  the  contract  it  is  prohibited,  and  the  policy  declared  void 
if  violated  in  that  particular.  As  said  by  the  court  in  the  case  of  Birming- 
ham Fire  Ins.  Co.  v.  Kroegher,  88  Pa.  St.  64:  "The  reason  for  the  prohi- 
bition may  arise  from  the  fact  that  the  custom  of  selling  gunpowder  does 
exist  in  a  country  store,  and  if  such  articles  were  never  found  among  such 
stocks  this  provision  in  the  policy  would  be  useless. " 

The  keeping  of  gunpowder  certainly  increased  the  hazard,  and  its  prohi- 
bition from  sale  was  a  material  part  of  the  contract,  and  the  statement  made 
by  the  agent  is  so  much  at  variance  with  the  policy  that,  if  permitted  to  sup- 
plant the  writing,  it  seems  to  us  would  be  opening  the  door  to  an  assault  upon 
every  written  contract  by  the  mere  verbal  statement  of  the  paities  or  their 
agents  made  at  the  time  of  its  execution.  That  a  written  contract  may  be 
canceled  or  reformed  upon  a  state  of  pleading  that  would  admit  parol  proof 
of  its  terms  will  not  be  denied,  but  when  the  written  contract  is  plain  in  its 
meaning,  and  purports  to  express  the  intention  of  the  parties,  it  would  be  a 
departure  from  a  well-recognized  rule  of  evidence  applicable  to  all  contracts 
to  permit  the  introduction  of  parol  evidence  to  show  that  the  parties  intended 
to  give  no  force  to  certain  stipulations  of  a  contract  that,  if  enforced  as 
written,  must,  from  its  terms,  have  been  regarded  as  an  essential  part  of  the 
contract,  and  perhaps  without  which  the  contract  would  never  have  been 
executed. 

Applications  for  insurance  policies,  although  signed  by  the  insured,  are 
sometimes  written  out,  or  the  answers  to  the  questions  propounded  reduced  to 
writing,  by  the  company's  agent;  and,  when  the  agent  has  himself  made  a 
false  statement  by  writing  that  which  he  knew  was  false  and  different  from 
the  statement  given  him  by  the  assured,  the  company  will  be  estopped  from 
taking  advantage  of  its  own  wrong,  or  that  of  its  agent;  and  the  principle, 
as  said  by  Mr.  Justice  Miller  in  the  case  of  Insurance  Co.  v.  Wilkinson, 
13  Wall.  2122,  is  "that,  when  one  party  has  by  his  representation  or  conduct  in- 
duced the  other  party  to  a  transaction  to  give  him  an  advantage  which  would 
be  against  equity  and  good  conscience  for  him  to  assert,  he  would  not,  in  a 
court  of  justice,  be  permitted  to  avail  himself  of  that  advantage.*'  It  then 
becomes  the  statement  of  the  company,  and  not  that  of  the  applicant,  and  the 
rule  recognized  proceeds  on  the  idea  "that  the  application  thus  made  is  not 
the  instrument  of  the  party  whose  name  is  signed  to  it. " 

Here  is  an  instrument  that  the  insurance  company  signed  and  delivered  as 
its  obligation  to  pay  in  the  event  of  loss  by  fire.  It  conbiins  a  stipulation,  un- 
mistakable in  its  meaning,  by  which  the  policy  is  to  be  void  if  gunpowder  is 
kept  and  sold  in  the  store-house.  This  fact  is  known  to  the  appellee,  but  he 
has  seen  proper  to  follow  the  interpretation  of  such  contracts  given  by  the  sub- 
agent  of  the  local  agents,  or  by  the  local  agents,  made  at  the  time  of  the  ap- 
plication, "that,  notwithstanding  such  provisions,  you  [the  insured]  can  dis- 
regard them,  and  sell  as  if  no  such  writing  had  been  executed.*' 

In  this  case  the  answers  purporting  to  have  been  made  by  the  applicant  to 
the  questions  propounded  are  held  not  to  affect  him,  <ilthough  untrue  and  ma- 
terial to  the  risk,  because  the  agent  of  the  company  in  reducing  the  answers 
to  writing  made  a  false  statement' as  to  the  title  which  he  knew  was  untrue, 
and  when,  if  he  had  written  the  response  as  given  by  the  assured,  the  com- 
pany could  not  have  been  deceived.  The  insured  stated  to  the  agent  that  he 
held  a  bond  for  title,  with  a  lien  on  the  property  for  $200,  when  the  agent 
made  him  state  that  he  had  a  fee-simple  title.  The  answer  was  made  truly 
by  the  assured,  and  in  good  faith,  and  the  falsehood  stated  was  by  the  agent, 
and  not  the  assured.  The  latter  did  not,  perhaps,  know  the  difference  be- 
tween an  equitable  and  a  fee-simple  estate,  and  the  doctrine  of  estoppel  should 
apply.  But  the  court  has  gone  further,  and  made  the  policy  of  insurance 
signed  by  the  company,  with  ita  written  stipulations,  subject  to  the  inteqireta- 
v.Ss.w.no.S — 27 
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tion  given  by  the  agent  of  the  language  used,  and  tliat  is,  the  stipulation 
"that,  if  gunpowder  is  kept  and  sold  by  the  insured  without  the  consent  in 
writing  of  the  company,  the  policy  shall  be  void,"  means  that  you  may  sell  if 
gunpowder  is  usually  sold  in  such  stores.  If  such  testimony  is  admissible,  in 
the  absence  of  some  appropriate  pleading  to  reform  or  cancel  the  writing,  any 
stipulation  contained  in  the  policy  may  be  disregarded  in  the  same  manner, 
and  each  party  left  to  determine  at  last  the  terms  of  the  insurance  by  such 
parol  proof  as  would  be  competent  to  establish  a  contract  if  no  writing  had 
been  executed.  The  mere  fact  that  the  party  insured  has  gunpowder  in  his 
store  at  the  time,  and  the  agent  knew  it,  or  that  he  intended  to  keep  it,  will 
not  estop  the  company,  as  some  of  the  opinions  indicate,  from  enforcing  the 
terms  of  the  policy.  If  there  is  no  powder  kept  or  sold  in  the  dry-goods  or 
grocery  store,  there  is  no  necessity  for  any  such  clause  in  the  policy;  but,  as 
the  keeping  of  gunpowder  is  especially  hazardous,  where  there  is  a  contract 
forbidding  its  sale,  it  should  be  enforced.  That  part  of  the  contract  may,  it 
is  true,  be  waived ;  but  there  is  no  such  question  raised  in  this  case,  and,  ap- 
plying the  rule  of  evidence  to  this  class  of  contracts  that  is  applied  to  all  other 
written  instruments,  it  must  be  held  that  the  mere  statements  of  the  agent 
cannot  vary  the  terms  of  the  written  contract  between  these  parties. 

In  the  case  of  Steinbaoh  v.  Insurance  Co,,  13  Wall.  183,  where  a  like  char- 
acter of  argument  was  presented,  the  court,  in  response,  said:  "But  the 
plaintiff  contends  that  they  are  included  in  the  description  of  *  other  articles 
in  his  line  of  business.'  The  answer  to  this  is  that  the  policy  itself  requires 
that  fire- works  shall  be  specially  written  in  it." 

In  the  present  case  the  company  and  the  insured  enumerated  all  the  articles 
to  be  insured,  and  their  value.  First,  the  store-room  at  $400;  stock  of  dry 
goods,  $800;  hatsand  caps,  $250;  boots  and  shoes,  $400;  hardware  and  queens- 
w^are,  $150;  amounting  in  all  to  $2,000.  With  this  specific  character  of  goods 
and  wares  insured  it  is  claimed  was  included  the  powder  that,  instead  of  be- 
ing insured,  forfeited  the  policy  if  kept  and  sold.  Courts  have  gone  far  in 
protecting  the  insured  against  statements  made  by  overzealous  and  always 
importunate  insurance  agents,  but  we  are  not  disposed,  however  great  the 
hardship  of  the  case,  to  remove  all  safeguards  embodied  in  the  contract  of  in- 
surance for  the  protection  of  the  company  because  an  interpretation  of  its 
meaning  has  been  given  by  an  agent  contrary  to  the  plain  subject  of  the  lan- 
guage used. 

In  our  opinion  the  pleadings  and  special  findings  entitled  the  appellant  to 
a  judgment.  The  judgment  Is  reversed  and  remanded,  that  such  a  judgment 
may  be  entered. 

Griosby,  Guardian,  etc.,  v,  Cocke's  Ex'r. 

(Churt  of  Appeals  of  Kentucky,    March  8,  1887.) 

1.  Executor — Boni>— Will  Exempting  from. 

Under  Gen.  St.  Ky.  c.  39,  art.  1,  J  4,  providing  thai  the  county  court  may  require 
bond  with  surety  of  an  executor,  although  the  will  directs  otherwise,  if  from  the 
knowledge  of  the  court,  or  upon  motion  of  some  one  interested,  "it  may  appear 
proper  to  require  the  bond,"  hddj  upon  appeal  to  the  circuit  court  from  an  order 
of  the  county  court  reauiring  the  bond  notwithstanding  the  provision  of  the  will,  it 
should  be  presumed,  in  the  absence  of  evidence  to  the  contrary,  that  the  county 
court  had  cause  to  require  the  bond,  and  the  order  requiring  it  should  not  be  re- 
versed nnless  it  affirmatively  appeared  that  the  court  acted  capriciously. 

2.  Samb— Bond  Rbquired. 

Under  Gen.  St.  Ky.  c.  89,  art.  1,  }  4,  authorizing  the  county  court  to  require  bond 
with  surety  of  an  executor,  if  it  appears  to  the  court  proper  to  do  so.  notwithstanding 
the  will  directs  that  no  bond  be  required,  hetd^  it  appearing  that  tne  estateisa  large 
one;  thatit  consists  mostly  of  personalty;  thatthe  executor  is  deviseeof  one-half,  and 
the  applicants  for  the  bond  are  devisees  of  the  other  half ;  that  the  executor  intends 
to  remove  from  the  state ;  that  be  has  no  estate  of  his  own,  and  contemplates  bring- 
ing suit  to  construe  the  will  so  as  to  give  him  the  entire  estate,— the  county  court 

Digitized  by  VjUOVLC 


Ky.]  GRIG8BY  V.  cocke's  ex'r  419 

very  properly  required  him  to  give  bond,  although  the  will  exempted  him  from 
doing  so.  Evidence  of  bad  faith  is  not  necessary,  under  the  statute,  to  authorize 
the  court  to  require  the  bond. 

Appeal  from  Clark  county. 

W.  M.  Beckner  and  /.  T.  Tucker,  for  appellant.  Hunt  <fe  Damall,  for  ap- 
pellee. 

Bennett,  J.  The  appellant,  as  guardian  of  two  infant  legatees  of  appellee's 
testatrix,  Amanda  M.  Cocke,  moved  the  Clark  county  court  to  require  the 
appellee  to  execute  bond  with  surety  for  the  faithful  performance  of  his  duties 
as  executor  of  the  last  will  of  Amanda  M.  Cocke;  he  by  the  provisions  of  the 
will  having  qualified  as  executor  without  executing  bond  for  the  faithful  dis- 
charge of  his  duties.  The  county  court  having  required  the  appellee  to  ex- 
ecute bond  with  security  for  the  faithful  discharge  of  his  duties  as  executor, 
and  he  having  declined  to  do  so,  the  county  court  removed  him,  and  appointed 
the  appellant  administrator  of  the  estate  with  the  will  annexed.  From  these 
orders  of  the  county  court  the  appellee  appealed  to  the  circuit  court,  which 
reversed  the  orders  of  the  county  court,  and  reinstated  the  appellee  as  exec- 
utor without  bond.  From  that  judgment  the  appellant  has  appealed  to  this 
court. 

Section  21  of  the  act  of  1797  (see  1  Litt.  Laws,  616)  provided:  '* Where  any 
testator  shall  leave  visible  estate  more  than  sufficient  to  pay  all  of  his  debts, 
and  by  will  shall  direct  that  his  executors  shall  not  be  obliged  to  give  security, 
in  that  case  no  security  shall  be  required,  unless  the  court  shall  see  cause  from 
its  own  knowledge,  or  the  suggestions  of  creditors  or  legatees,  to  suspect  the 
executors  of  fraud,  or  that  the  testator's  personal  estate  will  not  be  sufficient 
to  discharge  all  his  debts."  By  section  4,  c.  87,  Rev.  St.,  it  was  provided: 
**But,  when  the  will  directs  that  an  executor  shall  not  give  security,  the 
court  shall  not  require  it,  unless,  on  the  motion  of  some  one  interested,  or 
from  its  own  knowledge,  it  shall  appear  proper  to  require  it."  Article  1,  § 
4,  c.  39,  Gren.  St.,  provides:  "But  surety  shall  not  be  required  when  the  will 
so  directs,  unless  on  the  motion  of  some  one  interested,  or  from  the  knowledge 
of  the  court,  it  may  appear  proper  to  require  it;  and  when  so  required,  which 
may  be  at  any  time,  surety  shall  be  given  by  the  executor,  else  he  shall  not 
be  permitted  to  qualify,  or,  having  qualified,  he  shall  be  removed."  Qy  the 
act  of  1797  the  county  court,  upon  the  application  of  the  executor  to  qualify 
without  giving  bond,  the  will  so  directing,  could  not  require  the  executor  to 
give  bond  unless  it  should  '*see  cause,  from  its  own  knowledge  or  the  sugges- 
tion of  creditors  or  legatees,  to  suspect  fraud,"  etc.  By  the  Revised  Statutes 
the  power  of  the  county  court  was  enlarged  so  as  to  give  it  power,  upon  the 
application  of  the  executor,  to  qualify  without  bond,  the  wUl  so  directing,  to 
require  bond,  if  from  its  own  knowledge,  or  upon  the  motion  of  some  one  in- 
terested, it  appeared  proper  to  require  it.  The  General  Statutes  further  en- 
larges the  power  of  the  county  court  by  expressly  providing  that  it  may  require 
the  executor  to  give  bond,  though  the  will  directs  otherwise,  at  any  time  after 
the  qualification  of  the  executor,  if  from  the  knowledge  of  the  court,  or  upon 
the  motion  of  some  one  interested',  "it  may  appear  proper  to  require"  the 
bond. 

For  the  purpose  of  protecting  the  interest  of  creditops  or  legatees,  the 
county  courts  are  clothed  with  large  discretionary  power  as  to  requiring  ex- 
ecutors to  give  bond  for  the  faithful  performance  of  their  duties,  although 
the  will  directs  that  no  bond  shall  be  required  of  them.  This  discretionary 
power  is  not  limited  to  cases  of  suspected  fraud  or  bad  faith  on  the  part  of 
the  executors,  but  reaches  out  and  embraces  any  fact  or  circumstance,  either 
personally  known  by  the  court  or  developed  by  investigation,  tending  to  show 
that  it  is  proper  to  require  bond.  Of  course,  the  county  courts  cannot  require 
the  execution  of  the  bond  capriciously,  and  without  any  cause.    Upon  an  ap- 
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peal  to  the  circuit  court  from  an  order  of  the  county  court,  requiring  an  execu- 
tor to  execute  bond,  notwithstanding  the  will  directs  otherwise,  the  court 
should  presume,  in  the  absence  of  satisfactory  evidence  to  the  contrary,  that 
the  county  court  had,  either  from  its  own  knowledge  or  from  proof,  cause  to 
require  the  executor  to  execute  bond;  and  unless  it  affirmatively  appears  that 
the  county  court,  in  requiring  the  execution  of  the  bond,  acted  capriciously^ 
and  without  any  cause,  the  order  should  not  be  reversed.  The  proof,  as  de- 
veloped in  the  record,  is  that  the  estate  confided  to  the  hands  of  the  appellee 
as  executor  is  a  large  one,  consisting  mostly  of  personal  estate;  that  under 
the  will  he  is  the  devisee  of  one-half  of  the  estate,  and  the  appellant's  wards 
are  the  devisees  of  the  other  half;  that  the  appellee  has  no  near  relations  in 
this  state;  that  his  children  live  in  other  states;  that  he  contemplates  mov- 
ing from  the  state  as  soon  as  he  can  wind  up  his  business;  that  he  has  no 
estate  of  his  own  except  that  devised  to  him  by  his  testator;  that,  by  the 
terms  of  the  will,  no  estate  is  devised  directly  to  appellant^s  wards,  but  the 
appellee  is  directed  to  pay  them  one-half  of  the  net  proceeds  of  the  estate.  It 
also  appears  that  he  contemplated  bringing  a  suit  to  have  the  will  construed. 
For  what  purpose?  Evidently  to  test  the  question  as  to  whether  he  is  not 
entitled  to  the  whole  estate. 

We  think  the  county  court  did  right  in  requiring  the  appellee  to  give  bond» 
and  in  removing  him  as  executor  upon  his  failure  to  do  so.  The  decisions  of 
this  court  relied  on  by  appellee  are  not  applicable  to  this  case.  In  those  cases 
the  court  was  called  upon  to  act  without  reference  to  the  statute  authorizing 
the  county  courts  to  require  bond  of  the  executor  notwithstanding  the  will 
provided  otherwise.  In  such  cases  the  court  requires  that  bad  faith,  or  what 
is  equivalent  to  it,  on  the  part  of  the  executor,  must  be  shown. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  case  is  remanded » 
with  directions  to  certify  to  the  county  court  to  re-enter  its  order  removing 
appellee  as  executor,  and  the  appointment  of  the  appellant  in  his  stead  as  ad- 
ministrator with  the  will  annexed. 


Petry  and  others  tj.  Randolph  and  others. 
{Cburi  of  Appeals  of  Kentucky.    March  10,  1887.) 

,  Absiovmrnt  fob  Benefit  of  Creditors  Divests  Assionob  of  Title. 

A  deed  of  assignment  for  the  benefit  of  creditors  divests  the  assignor  of  title,  and 
the  Kentucky  act  of  March  8,  1876,  requiring  the  assignor  to  take  an  oath  and  exe- 
cute bond,  does  not  alter  the  rule,  but  is  intended  only  as  a  security  to  those  inter- 
ested in  the  estate. 
Laitdlobd'b  Lien  fob  Rbnt^Pbiobity— Assignment  fob  Benefit  of  Cbeditobs. 

Gen.  St.  Sly.  c.  66,  art.  2,  2  10,  providing  that  a  distress  warrant  for  rent  may  issue 
within  fix  months^  but  not  after,  from  the  time  the  rent  was  due,  and  section  12, 
that^  as  against  a  lien  created  while  the  property  is  on  the  leased  premises,  and 
on  property  on  which  the  landlord  has  a  superior  lien  for  rent,  a  distress  shall 
have  preference  if  sued  out  in  ninety  day.^  from  the  time  the  rent  was  due,  and  sec> 
tion  13,  that  a  landlord  shall  have  a  superior  lien  upon  the  produce  of  the  farm  or 
premises  rented,  and  upon  other  personal  property  of  the  tenant  owned  by  him  after 
possession  taken,  but  such  lien  shall  not  be  for  any  rent  which  has  been  due  for 
more  than  OTie  hundred  and  twenty  days,  held,  the  landlord  must,  under  section  12,  to 
prevail  against  other  liens,  assert  his  rent  claim  in  ninety  days,  and  under  section  13, 
to  prevail  against  all  other  rights  or  equities  of  third  parties,  must  a^ert  it  in  one  hundred 
ana  twenty  days.  In  this  case,  the  distress  warrant,  not  having  been  issued  in  120  days, 
cannot  prevail  against  an  assign  ee'srightundcr  the  tenant'sassignnientfor  the  benefit 
of  creditors.  The  assignee  does  not  merely  stand  in  the  shoes  of  the  tenant,  so  that 
the  landlord's  right  to  assert  his  claim  against  the  tenant  at  any  time  in  six  months 
may  be  exercised  against  the  assignee.  The  assignee  being  a  trustee  for  creditors, 
the  interest  of  the  creditors  requires  that  he  should  not  be  limited  to  such  defenses- 
only  as  the  tenant  debtor  could  have  made. 

Appeal  from  circuit  court,  Shelby  county. 

L.  A.  Weakley,  for  appellant,    X.  C.  Willis,  for  appellee. 
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Holt,  J.  A  deed  of  assignment  for  the  benefit  of  creditors  divests  the  as- 
signor of  title.  The  qualification  required  by  the  statute  by  the  taking  of  an 
oath  and  the  execution  of  a  bond  by  the  assignee  does  not  affect  it,  but  is 
merely  for  the  security  of  those  interested.  The  single  question,  therefore, 
presented  by  this  appeal,  is  whether  a  landlord  can  acquire  a  superior  lien  for 
rent,  which  has  been  due  less  than  six  but  more  than  four  months,  by  the  su- 
ing out  and  levy  of  a  distress  warrant  upon  the  tenant's  property  upon  the 
leased  premises,  but  after  the  making  of  a  deed  of  assignment  by  the  tenant 
for  the  benefit  of  his  creditors. 

Chapter  66,  art.  2,  Gen.  St.,  provides: 

"Sec.  10.  A  distress  warrant  may  issue,  although  the  lease  be  not  ended, 
but  only  for  rent  then  due,  and  not  after  the  lapse  of  six  months  from  the 
time  it  was  due." 

**Sec.  12.  All  valid  liens  upon  the  personal  property  of  a  lessee,  assignee, 
or  under-tenant,  created  before  the  property  was  carried  upon  the  leased 
premises,  shall  prevail  against  a  distress  warrant  or  attachment  for  rent.  If 
such  lien  be  created  while  the  property  is  on  the  leased  premises,  and  on  prop- 
erty upon  which  the  landlord  has  a  superior  Hen  for  his  rent,  then,  to  the  ex- 
tent of  one  year's  rent,  whether  the  same  accrued  before  or  after  the  creation 
of  the  lien,  a  distress  or  attachment  shall  have  preference,  and  bo  first  satis- 
fied :  provided,  the  same  U  sued  out  in  ninety  days  from  t?ie  time  the  rent  was 
due. 

"Sec.  13.  A  landlord  shall  have  a  superior  lien  on  the  produce  of  a  farm  or 
premises  rented,  on  the  fixtures,  on  the  household  furniture,  and  other  per- 
sonal property  of  the  tenant,  or  under-tenant,  owned  by  him,  after  possession 
is  taken  under  the  lease;  but  such  lien  shall  not  be  for  more  than  one  year's 
rent,  due  or  to  become  due,  nor  for  any  rent  which  Tuis  been  due  for  more 
than  one  hv/ndred  and  twenty  days. " 

Aside  from  the  statute,  the  landlord  has  no  lien.  At  the  common  law  he 
had  no  right  to  distrain  after  the  lease  or  term  had  ended.  By  it  he  could 
only  seize  property  for  rent  then  accruing.  3  Bl.  Comm.  11.  It  is  a  summary 
proceeding,  bom  of  the  statute,  and  should  not  be  extended  in  scope  by  con- 
struction. The  legislature  has  given  the  landlord  a  preference,  but  has  not 
absolved  him  from  vigilance.  To  guard  against  collusion  between  him  and 
his  tenant,  and  to  prevent  the  latter  from  obtaining  a  false  credit,  it  has  given 
him  a  lien,  and  a  summary  mode  of  enforcing  it,  provided  he  does  so  within 
a  certain  period.  As  between  him  and  the  tenant  he  may  distrain  within  six 
months;  but,  where  the  rights  of  third  parties  intervene,  the  statute  has  re- 
duced the  right  to  a  more  nairow  limit,  and  the  landlord  must  comply  with  it 
strictly  or  lose  his  right.  It  is  perhaps  difficult,  owing  to  their  languages, 
to  arrive  at  the  reason  which  led  to  the  enactment  of  both  the  twelfth  and 
thirteenth  sections,  supra.  It  can  be  urged  with  some  force,  in  the  light  of 
legislation  upon  the  subject,  that  the  first  relates  to  property  which  the  tenant 
carries  with  him  to  the  leased  premises,  while  the  latter,  in  imitation  of  the 
feudal  law,  gives  to  the  landlord  a  superior  lien  upon  that  which  Issues  out  of 
the  land,  or  is  acquired  by  the  tenant  after  he  goes  upon  the  premises.  There 
is,  however,  in  our  opinion,  this  distinction  between  the  two  sections:  the 
first  is  by  its  terms  applicable  only  to  liens  of  third  parties.  All  liens  created 
upon  the  property  of  the  lessee  prior  to  its  removal  to  the  rented  premises  are 
declared  by  it  to  be  superior  to  the  landlord's  claim  for  rent;  and,  if  the  lien 
be  created  after  such  removal,  then  the  demand  of  the  landlord  is  declared  to 
be  superior  to  the  extent  of  a  year's  rent:  provided  the  proper  steps  to  enforce 
it  are  taken  within  ninety  days  after  the  rent  becomes  dxie.  It  was  accord- 
ingly held  in  the  case  of  Qedge  v.  Shuenberger,  83  Ky.  Rep.  — ,  which  was 
a  contest  for  priority  of  lien  between  the  owner  of  a  mortgage  given  by  a  ten- 
ant upon  property  at  the  time  upon  the  rented  premises,  upon  the  one  hand, 
and  the  landlord  for  rent  accruing  subsequent  to  the  execution  of  the  mort- 
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gage  upon  the  other,  that  the  latter  must  distrain  within  90  days  from  the 
falling  due  of  his  rent  or  the  superiority  of  his  lien  was  lost. 

This  section  must,  in  our  opinion,  as  to  the  rights  or  claims  of  third  par- 
ties, be  held  to  refer  to  such  as  fall  within  the  technical  legal  meaning  of  the 
word  "lien. "  The  thirteenth  section,  however,  is  not  so  restricted.  By  itthe 
landlord  has  a  superior  lien  upon  the  property  named  in  it  for  a  year's  rent, 
due  or  to  become  due:  provided  it  Tuis  not  been  due  more  than  one  hundred 
and  ttoenty  days.  Under  the  one  section  he  must,  as  against  '*a  lien,"  as- 
sert his  rent  claim  within  the  ninety  days;  and  as  against  all  other  rights  or 
equities  of  third  parties  he  must,  under  the  other  section,  do  so  within  120 
days.  This  construction  is  necessary  to  harmonize  and  give  effect  to  both 
sections  of  the  statute. 

The  fifteenth  section  of  article  2  provides  that  if,  after  the  commencement 
of  any  tenancy,  a  lien  be  created  upon  the  property  on  the  leased  premises, 
the  lienholder  may  remove  the  property  by  paying  to  the  landlord  the  rent  in 
arrear,  and  securing  him  in  that  to  become  due,  not  exceeding  in  all,  how- 
ever, a  year's  rent;  and  section  16  says  that,  if  the  property  be  taken  under 
execution  or  attachment,  the  officer  shall,  out  of  the  proceeds  of  the  property, 
pay  to  the  landlord  the  money  rent  due,  and  to  become  due,  for  the  year  in 
which  the  levy  is  made,  unless  a  bond  of  indemnity  be  executed ;  but  these 
two  sections  must  be  understood  as  referring  to  cases  where  the  landlord  has 
not  lost  his  right,  as  provided  in  sections  12  and  13,  to  enforce  the  collection  of 
his  rent  without  regard  to  the  rights  of  third  parties. 

It  is  urged,  however,  that  an  assignee  takes  the  property  cum  onere;  that 
he  merely  steps  into  the  shoes  of  the  debtor;  and  that  as  the  landlord  can  as 
against  the  latter  distrain  within  six  months,  that,  therefore,  he  can  do  so  as 
against  the  trustee.  It  is  true  that  an  assignee  for  the  benefit  of  creditors 
takes  the  assigned  property  subject  to  all  valid  liens  and  equities.  Here,  how- 
ever, the  statute  says  that  the  landlord  may,  as  between  him  and  his  tenant, 
distrain  for  the  rent  at  any  time  within  six  months  after  it  becomes  due;  but 
also  provides,  in  substance,  that,  whenever  the  rights  of  third  parties  inter- 
vene, he  can  in  no  case  delay  longer  than  four  months.  This  limitation  upon 
his  right  was  not  contained  in  the  act  of  January  31, 1811.  It  provided  only 
that  the  property  distrained  should  belong  to  the  party  against  whom  the  war- 
rant had  issued,  or  to  a  subtenant.  Nor  was  the  90-day  provision  of  the 
twelfth  section,  ntpra,  embraced  in  the  Revised  Statutes  of  1852. 

This  right  of  the  landlord  is  strictly  a  legal  or  statutory  one,  enforceable  in 
a  summary  way.  It  can  therefore  find  no  support  or  favor  in  equity.  The 
period  for  which  the  rent  is  owing  having  been  determined,  the  leasehold  in- 
terest does  not  pass  to  the  assignee  under  the  deed  of  assignment.  If  so,  he 
would  be  the  tenant.  The  legal  title  to  the  assignor's  property,  however,  vests 
in  him.  He  becomes  the  representative  of  the  creditors.  He  is  entitled  to 
hold  it  until  the  debts  are  paid.  Their  rights  have  intervened,  and  if  a  land- 
lord wishes  to  defeat  them  he  must  be  vigilant,  and  pursue  his  statutory  rem- 
edy within  the  time  fixed  by  law.  This  he  did  not  do  in  this  instance.  The 
trustee  holds  the  property  for  the  payment  of  the  debts,  and  the  interest  of 
the  creditors  requires  that  he  should  not  be  limited  as  to  defenses  todistraint» 
attachment,  or  execution  against  it  to  tliose  only  which  the  debtor  could  have 
made.    Judgment  affirmed. 


Jett's  Ex'x  tj.  OocKRiLL's  Ex'x. 

(Ckntrt  of  Appeals  of  Kentucky.    March  10,  1887.) 

Executor  Making  Partial  Payment  before  Proof  of  Claim— Waiver. 

Qen.  8t.  Ky.  o.  89,  art.  2,  {  53,  providing  that  no  interest  accruing  after  his  death 
shall  be  allowed  or  paid  on  any  claim  against  a  decedent's  estate,  unless  the  claim 
be  verified  as  required  by  law,  and  demanded  of  the  personal  representative  within 
one  year  after  his  appointment,  held,  the  mere  fact  that  an  executrix,  in  advance  of 
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the  verification  of  the  debt  and  demand  of  its  payment,  makes  a  payment  thereon, 
does  not  constitnt*  a  waiver  of  her  right  under  the  statute  to  refnse  to  pay  interest; 
the  claim  not  having  been  proved,  and  payment  thereof  demanded,  within  a  year 
after  her  qualification. 

Appea]  from  circuit  court,  Estill  county. 

C,  F,  dk  A.  R,  Bumam,  for  appellant.    Riddell  dk  Fluty ,  for  appellee. 

Bknnett,  J.  Chapter  39,  art.  2,  §  53,  Gen.  St.,  provides  that  "no  interest 
accruing  after  his  death  shall  be  allowed  or  paid  on  any  claim  against  a  de- 
cedent's estate  unless  the  claim  be  verified  and  authenticated  as  required  by 
law,  and  demanded  of  the  executor,  administrator,  or  curator  within  one  year 
after  his  appointment.''  E.  L.  Cockrill  having  died  testate  in  Estill  county, 
his  will  was  admitted  to  probate  by  the  county  court  of  that  county,  and  the 
appellee  was  qualified  as  executrix  thereof  on  the  twenty-first  day  of  Novem- 
ber, 1876.  Curtis  Jett,  who  was  alive  at  the  time  of  the  appellee's  qualifica- 
tion as  executor,  and  continued  to  live  several  months  thereafter,  did  not 
verify  the  note  which  he  held  on  the  appellee's  testator  as  required  by  law; 
nor  did  his  executrix,  after  her  qualification,  demand  the  payment  of  said 
note,  accompanied  with  the  verification  required  by  law,  until  the  twelfth  of 
March,  1878,  more  than  one  year  from  the  time  of  appellee's  qualification  and 
appointment.  The  statute  supra  is  peremptory  that  no  interest  accruing 
after  the  death  of  a  person,  upon  any  claim  against  his  estate,  shall  be  allowed 
or  paid,  unless  the  claim  shall  be  verified  and  authenticated  as  required  by 
law,  and  payment  thereof  demanded  of  his  executor,  administrator,  or  curator 
within  one  year  after  the  appointment  of  the  executor,  administrator,  or 
curator.  But  notwithstanding  this  provision  of  the  statute,  if  the  executor, 
administrator,  or  curator  is  the  only  person  who  will  be  affected  by  allowing 
the  prohibited  interest,  he  may  waive  his  right  to  the  protection  of  the  statute 
by  agreeing  with  the  creditor  of  the  estate  to  pay  his  debt  in  full,  in  consider- 
ation of  his  postponing  the  collection  of  his  demand,  so  as  to  enable  him  (the 
representative)  to  pay  the  debt  without  sacrificing  the  estate  by  a  forced  sale. 
See  Croninger  v.  Marthen,  7  Ky.  Law  Rep.  597,  (February  27,  1886.)  Tliere 
is  no  contention  in  the  case  that  appellant  and  appellee  ever  made  any  such 
agreement.  Appellee,  after  she  qualified  as  executrix,  and  before  the  note 
was  verified  as  required  by  law,  paid  $500  on  it.  If  she  knew  the  debt  was 
just,  and  could  be  verified  as  required  by  law,  then  she  had  the  right  to  make 
the.  payment  on  it.  And  she  certainly  waived  no  right  to  have  the  claim  veri- 
fied, and  the  payment  of  the  balance  due  thereon  demanded,  within  a  year 
from  the  time  of  her  qualification.  The  distinction  between  this  case  and 
that  of  Croningei'  v.  Marthen,  supra,  is  plain.  In  that  case  the  creditor  post- 
poned taking  any  steps  towards  collecting  his  debt,  or  perfecting  his  right  to 
collect  interest  on  it,  by  the  request  of  the  executor,  and  his  express  promise 
that  his  debt  should  be  paid  in  full.  In  view  of  these  facts,  together  with  the 
further  fact  that  the  executor  was  the  only  person  to  be  affected  by  the  pay- 
ment of  the  interest,  this  court  held  that  he  waived  his  right  to  rely  upon  the 
statute.  But  in  this  case  nothing  of  the  kind  occurred.  The  appellee  sim- 
ply, in  advance  of  the  verification  of  the  debt  and  demand  of  its  payment, 
paid  $500  thereon.  This  was  certainly  not  a  waiver  of  her  right  under  the 
statute  to  refuse  to  pay  interest  because  the  debt  was  not  proved,  and  pay- 
ment thereof  demanded,  within  a  year  after  her  qualification. 

The  judgment  of  the  lower  court  is  affirmed. 


Biggs,  Adm'r,  and  another  v.  Biggs. 

{Court  of  Appeals  of  Kentucky,    March  17,  1887.) 

Imitatiovb— Will— AoQUiXBOENox  ih  Cokt&aot  fob  Twbmtt  Tbabs. 

A  husband  having  inatitnted  suit  to  set  aside  a  will  made  by  his  wife,  he  subse- 
'qnently  agreed  with  his  son  to  dismiss  the  suit  in  consideration  that  he  should  be 
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allowed  the  use  of  the  homestead  which  helonged  to  the  wife  and  one-half  the  pro- 
ceeds of  the  real  estate  during  his  life;  the  son  and  daughter  to  have  the  other  one- 
half.  The  father  and  children  having  acqniesced  in  this  agreement  for  oyer  20 
years,  held  neither  the  father  nor  the  daughter,  who  had  in  the  meantime  married, 
could  maintain  an  action  to  set  aside  the  agreement 

Appeal  from  circuit  court,  Greenup  county. 

J.  H,  Paynter  and  B.  F.  Bennett,  for  appellants.  L.  T.  Moore  and  B,  F. 
DtUm,  for  appellee. 

Lewis,  J.  In  1844,  Townley  Riggs  and  Susan  Biggs,  his  wife,  attempted 
to  make  a  post-nuptial  contract,  in  which  it  was  agreed  that,  in  consideration 
of  a  contract  made  between  them  before  their  marriage,  she  was  to  have  and 
control  all  the  real  and  personal  property  as  her  own  that  they  might  pur- 
chase, the  same  having  been  purchased  with  her  money;  and  a  tract  of  26 
acres  of  land,  the  title  of  which  was  in  the  husband,  was  particularly  men- 
tioned as  having  been  so  paid  for,  and  as  being  conveyed,  or  attempted  to  be 
conveyed,  by  that  contract  to  her.  It  was  further  agreed  that  at  her  death 
her  property  should,  subject  to  his  life-estate,  be  equally  divided  between  her 
two  children  by  a  former  husband  and  such  children  as  she  might  have  by 
him.  In  1858,  Susan  Biggs  died,  leaving  two  children  by  Biggs, — appellant 
E.G.  Biggs,  a  daughter,  and  appellee  B.  B.  Biggs,  a  son, — the  two  by  the 
first  husband  having  died ;  and  a  will  by  which  she  attempted  to  devise  her 
estate  in  equal  shares  to  the  two  children,  subject  to  the  life-estate  of  her 
surviving  husband,  Townley  Biggs.  But  in  1861  the  husband  instituted  an 
action  to  set  aside  that  will,  which  it  seems  had  been  admitted  to  probate, 
which  action,  however,  he  dismissed  in  pursuance  of  a  compromise  agreement 
in  writing  entered  into  between  him  and  his  son,  B.  B.  Biggs,  then  of  full 
age,  for  himself  and  on  behalf  of  his  sister,  E.  C.  Biggs,  then  an  infant.  By 
that  contract  Townley  Biggs  conveyed  to  his  children,  B.  B.  and  E.  C.  Biggs, 
all  his  title  and  right  to  the  real  and  personal  estate  mentioned  in  the  will  of 
Susan  Biggs;  it  being  recited  that  the  conveyance  was  made  to  carry  out  the 
marriage  contract  mentioned,  and  to  perpetuate  the  will  of  Susan  Biggs,  and 
in  consideration  of  one  dollar  paid  and  the  natural  love  he  (Townley  Biggs) 
had  for  his  children,  the  grantees;  but  it  was  stipulated  that  he  (Townley 
Biggs)  was  to  have  the  use  of  the  dwelling-house  and  one-half  the  proceeds  at 
the  real  estate  during  his  life,  and  the  two  children  the  other  half  and  the  use 
and  occupancy  with  him  of  the  dwelling-house.  Under  that  contract  they 
resided  together,  the  father  and  son  jointly  cultivating  the  land,  until  1864, 
when  the  latter,  having  married,  removed  from  there,  leaving  the  father  and 
daughter,  who  resided  on  the  place  until  1872,  the  latter  having  in  the  mean 
time  married. 

It  appears  that  at  the  latter  date  the  father,  daughter,  and  her  husband  re- 
moved from  the  home  place  to  another,  residing  together;  and  thereafter  the 
land  was  not  occupied,  but  leased  from  year  to  year,  under  the  agreement 
that  the  father  and  two  children  should  each  receive  one-third  the  rents;  and 
this  agreement  seems  to  have  been  adhered  to  until  1882,  when  E.  G.  Biggs 
and  her  husband,  John  Biggs,  instituted  this  action  against  B.  B.  Biggs,  her 
brother.  In  the  petition  the  post-nuptial  contract,  the  will,  and  the  contract 
of  1861  are  all  referred  to  and  filed  with  the  petition  as  evidence  of  the  title 
of  the  plaintiff  E.  G.  Biggs,  and  her  brother,  B.  B.  Biggs,  to  the  land  left  by 
their  mother,  which  the  court  is  asked  to  have  partitioned  between  them  sul>- 
ject  to  the  life-estate  of  their  father.  It  was  alleged  as  an  additional  cause  of 
action  that  Susan  Biggs,  the  mother,  left  at  her  death  a  considerable  amount 
of  personal  property  and  choses  in  action  which  B.  B.  Biggs  appropriated  and 
coUected  to  his  own  use,  and  has  never  accounted  for,  and  for  which,  together 
with  an  undue  proportion  of  rents  sieged  to  have  been  collected  by  him, 
they  ask  judgment  against  him.  To  the  petition  Townley  Biggs,  the  father, 
having  been  made  a  defendant,  filed  an  answer,  and  made  it  a  counterKslaim 
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4igainet  the  plaintifTs,  and  cross-petition  against  the  defendant,  R.  B.  Biggs; 
■and  in  it  he  denies  the  validity  of  the  post-nuptial  contract  and  will,  and 
thongh  admitting  that,  through  the  affection  he  bore  for  his  children  and  late 
wife,  was  indueii  to  sign  the  contract,  yet  he  did  so  without  understanding 
its  effect  and  meaning.  He  states  his  willingness  for  the  partition  prayed 
for  in  the  petition  between  his  two  children,  of  thQ  land  to  which  his  wife 
had  title,  provided  they  pay  to  him  the  whole  of  the  rents  therefor,  but  denies 
theii-  right  to  the  tract  of  26  acres  the  title  to  which  he  holds;  and  alleges 
that  B.  B.  Biggs,  his  son,  had  collected  since  1872  one-third  of  the  rents, 
amounting  to  $t>66.66§,  and  asks  judgment  against  him  therefor. 

After  a  careful  examination  of  this  record,  we  fail  to  perceive  any  right  in 
the  plaintiffs  to  recover  of  the  defendant  on  account  of  an  undue  share  of 
•either  property  or  money  appropriated  and  used  by  him.  As  to  the  property, 
it  seems  to  have  been  disposed  of  and  nsed  for  the  joint  benefit  of  the  father 
and  two  children,  without  any  complaint  or  objection  by  any  of  them  until 
this  suit  was  brought;  and,  even  if  there  had  been  originally  any  cause  of 
action  by  either  the  father  or  daughter,  it  was  barred  by  limitation  when  this 
suit  was  commenced,  and  the  same  is  the  case  in  respect  to  alleged  misappro- 
priation of  money  collected,  which,  however,  the.  proof  does  not  sustain.  In 
the  cross-petition  of  Townley  Biggs  he  seeks  to  recover  for  one-third  of  the 
rents  collected  by  his  son,  B.  B.  Biggs,  after  the  year  1872,  but  does  not  al- 
lege or  seek  a  recovery  for  any  misappropriation  of  money  or  property  previ- 
ous to  that  date.  The  proof  does  not  show  that  B.  B.  Biggs  collected,  after 
1872,  more  than  one-third  the  rents,  the  residue  being  received  by  his  father 
and  sister.  To  that  amount  he  was  clearly  entitled  under  the  written  agree- 
ment made  with  his  sister  and  father,  and  as  that  agreement  was  never  denied 
•or  repudiated,  but  acquiesced  in  by  all*  the  parties,  it  cannot  be  repudiated 
now. 

There  is  no  evidence  of  fraud  on  the  part  of  B.  B.  Biggs  in  procuring  the 
execution  of  the  contract  of  1861,  nor  of  incapacity  on  the  part  of  Townley 
Biggs  to  understand  it;  and,  having  acquiesced  in  and  acted  under  it  for 
more  than  20  years,  he  cannot  avoid  it  now. 

By  the  judgment  of  the  lower  court  both  the  petition  and  cross-petition  were 
properly  dismissed .  But  it  appears  that,  after  the  order  was  made,  £ .  C.  Biggs 
and  her  husband  offered  to  Ale  a  supplemental  petition,  setting  up  a  deed  from 
Townley  Biggs,  who  was  then  dead,  to  his  daughter,  E.  C.  Biggs,  for  the 
tract  of  26  acres,  which  was  executed  during  the  pendency  of  this  action, 
which  the  court  refused  to  permit  filed.  We  think  the  court  properly  over- 
ruled their  motion  for  two  reasons:  (1)  In  their  original  petition  the  plain- 
tiffs set  up  the  post-nuptial  contract,  the  will,  and  the  contract  of  1861  as  evi- 
dence of  the  title  of  B.  B.  &  E.  0.  Biggs  to  all  the  land,  including  the  tract  of 
26  acres,  and  prayed  for  a  paitition  between  them;  and  we  would  not  be  in- 
clined to  decide  the  lower  court  abused  its  discretion  in  refusing  to  permit  the 
filing  of  the  supplemental  pleading  after  the  order  dismissing  the  petition  had 
been  made.  (2)  The  conveyance  of  1861  clearly  included  the  tract  of  26  acres, 
•and,  as  Townley  Biggs  was  bound  by  that  contract,  he  could  not  afterwards 
convey  that  tract  to  £.  C.  Biggs,  to  the  exclusion  of  B.  B.  Biggs.  Judgment 
Affirmed. 


Dunn  and  others  v.  German  Security  Bank. 

{Oourt  of  Appeals  of  Kentucky.     March  12,  1887.) 

ExRcunoN  Sale— Reversal  op  Judgment. 

The  reversal  of  a  judgment  does  not  affect  the  validity  of  a  sale  made  under  it. 
although  the  plaintiff  in  the  action  was  the  purchaser,  and  no  deed  had  been  made 
to  him  at  the  time  of  reversal,  the  sale  having  been  confirmed,  and  no  appeal  taken 
from  the  order  of  confirmation. 
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2.  SaMB— JUDGME>*T  REVERSED  ON  AOOOUNT  OF  DEFECTIVE  PlEADIUGS. 

A  city  charter  reonirinff  that  ordinances  relating  to  street  improvements  in  the 
city  should  be  published  m  at  least  two  cit^  papers  having  the  largest  circulation, 
and  that  the  city  engineer  should  give  notice  of  the  time  and  place  for  inspecting 
the  improvements,  m  an  action  to  enforce  a  claim  for  street  improvements  the 
plaintiff  obtained  a  judgment  for  theamount  of  his  claim,  and  for  the  sale  of  the 
property,  without  averring  that  the  requirements  of  the  charter  had  been  complied 
with.  The  judgment  was,  on  appeal,  reversed,  ffeld^  as  defendants  were  properly 
before  the  court,  the  land  in  the  county,  and  the  amount  in  controversy  in  the  ju- 
risdiction of  the  court,  it  had  jurisdiction  of  the  parties  and  subject-matter  when  it 
rendered  the  judgment,  and  the  fact  that  thejuagment  was  erroneous  for  want  of 
proper  averments  in  the  petition  could  not  afiect  a  sale  made  under  it. 

3.  RioHT  OF  Chaitoxllob  to  Confibm  Sale  Ordered  bt  Viob-Chanobllob. 

Before  the  creation  of  the  Louisville  law  and  eouity  court,  the  vice-chancellor 
having  jurisdiction  of  such  matters  as  the  chancellor  of  the  Louisville  chancery 
court  su omitted  to  him,  held^  an  order  of  the  chancellor,  oonflrming  a  sale  decreed 
by  the  vice-chancellor,  was  not  void  as  coram  nonjudice. 

Appeal  from  Louisyille  law  and  equity  court. 

Robert  J.  BUiott,  for  appellants.  Lane  c§  Burnett  and  Gibson  <&  Gibson,. 
for  appellee. 

Holt,  J.  The  decretal  sale  of  the  land  of  the  appellants  under  the  Judg- 
ment of  October  18, 1879,  was  made  on  November  17,  1879,  the  creditor  be- 
coming the  purchaser.  It  was  duly  reported  to  court,  and  on  January  9, 1880^ 
was  confirmed  without  objection.  More  than  three  years  had  elapsed  before 
any  was  made.  On  May  4,  1884,  the  appeUants  moved  to  set  aside  the  order 
of  confirmation ,  and  vacate  the  judgment  and  sale.  This  motion  remained  un- 
decided until  July  26, 1886.  In  the  mean  time  the  superior  court  had  reversed 
the  judgment  under  which  the  sale  had  been  made  as  erroneous,  and  it  had 
consequently  been  set  aside  in  the  lower  court.  No  deed  has  been  made  to 
the  purchaser  at  the  decretal  sale.  It  is  urged  that  as  the  judgment  has  been 
set  aside,  and  no  conveyance  made  to  the  purchaser,  who  was  the  plaintiff,  that 
the  order  confirming  the  sale  should  be  set  aside,  and  it  vacated.  Beyond 
doubt  the  integrity  of  judicial  sales  requires  that  they  should  stand  when  a 
stranger  to  the  decree  is  the  purchaser,  although  it  may  subsequently  be  reversed 
as  erroneous.  In  such  a  case,  however,  if  the  plaintiff  in  the  judgment  be 
the  purchaser,  there  is  room  for  discussion.  In  this  state,  however,  the  ques- 
tion is  not  res  nova,  but  a  closed  one;  and  it  has  long  been  the  rule  that,  al- 
though the  plaintiff  be  the  purchaser,  yet  the  rule  will  stand  although  the  judge- 
ment upon  appeal  be  reversed.  A  stranger  and  the  party  to  the  decree  stand 
upon  the  same  footing  in  this  respect.  The  strongest  considerations  of  public 
policy  require  that  this  rule  of  property,  now  so  well  fixed,  should  not  be  un- 
settled, at  least  by  the  judiciary,  although  hard  cases  may  and  frequently  do 
arise  under  it  troubling  the  conscience  of  the  court,  and  apparently  at  war  with 
Individual  justice.  The  wisdom  of  any  change  must  be  left  to  legislative  j udg^ 
ment. 

It  matters  not  in  this  instance  that  no  deed  has  been  made  to  the  purchaser. 
The  order  confirming  the  sale  was  a  final  one.  The  appellants  could  have 
appealed  from  it.  Tears  before  the  motion  to  set  it  aside  was  made,  the  chan- 
cellor had  lost  all  power  over  it.  The  right  to  a  conveyance,  and  to  have  the 
title  passed  to  him ,  vested  in  the  purchaser  when  the  sale  was  confirmed.  It  is 
said,  however,  that  the  sale  was  void,  and  that  the  action  of  the  court  rela- 
tive thereto  was  coram  nonjttdice.  The  judgment  of  sale  was  rendered  by 
the  vice-chancellor.  The  report  of  it  was  confirmed  by  the  chancellor.  Un- 
der the  law  then  existing  as  to  the  Louisville  chancery  court,  now  the  law  and 
equity  court,  the  vice-chancellor  disposed  of  such  matters  as  the  chancellor 
submitted  to  him ;  and  we  know  of  no  reason  or  rule  then  in  force  prohibiting 
the  latter  from  confirming  a  sale  made  under  a  judgment  rendered  by  the 
former.    Non-existence  of  jurisdiction  is  urged  mainly  upon  another  ground^ 
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however.  The  object  of  the  action  was  to  enforce  a  lien  for  a  street-im- 
provement assessment  in  the  city  of  Louisville.  Its  charter  requires  that  the 
ordinance  relating  thereto  shall  be  published  in  at  least  two  of  the  newspapers 
of  the  city  having  the  largest  circulation,  the  one  German  and  the  other 
English;  also  that  the  city  engineer  shall  give  notice  in  one  of  the  daily 
newspapers  of  the  city  of  the  time  and  place  he  will  inspect  the  improvementr 
in  order  that  the  property  owners  may  have  an  opportunity  to  then  show 
that  it  has  not  been  properly  done.  The  pleading  of  the  owner  of  the  assess- 
ment warrants  failed  to  aver  that  these  requirements  had  been  fulfilled.  It 
therefore  failed  to  state  a  cause  of  action,  and  the  superior  court  properly  re- 
versed the  judgment  of  the  lower  court  upon  this  ground.  It  is  true  that 
it  was  an  action  in  rem,  based  upon  a  special  statute.  The  defendants  were, 
however,  before  the  court.  The  object  of  the  action  was  to  enforce  a  lien 
against  lands  in  Jefferson  county,  and  to  recover  sums  of  money  within  the 
jurisdictjon  of  the  court.  All  this  was  shown  by  the  pleading.  The  court 
had  jurisdiction  of  both  the  parties  and  the  subject-matter  of  the  action  when 
it  rendered  the  judgment;  and  the  fact  that  it  was  erroneous  for  the  want  of 
the  proper  averments  in  the  petition  cannot,  therefore,  affect  a  sale  made 
under  it  while  it  remained  in  force  and  unreversed.    Judgment  affirmed. 


SOHIIiLIKGER  V.  BOES,  etC. 
(OouH  of  Appeals  of  Kentucky,    March  12,  1887.) 

1.  Mutual  Bxnxfit  Abbooiations — GsBTinoATS  Payable  to  Wifb  of  Mbmbkb— New 

Cebtificatb  Payable  to  Wifb  ih  Tbust  fob  Hbbsblf  and  Childbbn  to  Exclude 
Cbeditobs. 

A.  bavinff  certificates  of  membership  in  several  mutual  benefit  associations,  all 
payable  to  his  wife,  she  being  empowered  to  trade  as  tifeme  sole,  and  becoming  in- 
debted, he  in  his  last  illness  canceled  those  certificates,  and  took  out  new  ones, 
payable  to  his  wife  in  trust  for  herself  and  ehUdren.  Held,  this  was  no  fraud  on  the 
wife's  creditors,  as  she  had  no  fixed  or  vested  rights  under  the  original  certificates 
that  the  hnsband  conld  not  control ;  it  appearing  firom  the  charters  of  the  associa- 
tions that  their  chief  object  was  to  provide  a  fund  for  the  families  of  deceased  mem- 
bers, and  that  the  member,  afi«r  designating  on  his  certificate  who  should  receive 
the  benefit  on  his  death,  might  surrender  that,  and  obtain  a  new  certificate  payable 
to  some  other  person. 

2.  Same— Cebtificatb  Payable  to  Widow— Debts. 

A  certificate  of  membership  in  a  mutual  benefit  association,  payable  to  the  widow 
of  the  member,  is  for  the  benefit  of  the  member's  family,  and  cannot  be  seized,  upon 
the  death  of  the  member,  by  the  widow's  creditors ;  the  charter  of  the  association 
providing  that  the  funds  shall  be  for  the  relief  of  the  member's  family,  and  shalB 
be  exempt  from  seizure  under  execution  or  other  legal  process  to  pay  any  debt  of 
the  deceased  member. 

Appeal  from  Louisville  law  and  equity  court. 

Broton,  Humphrey  ds  Davie,  for  appellant.  M.  A.  dk  D.  A,  Scuihs,  for  ap- 
pellee. 

Frtob,  C.  J.  The  plaintiff  below,  who  is  the  appellant  in  this  court,, 
instituted  this  action  against  the  appellee,  Catharine  Boes,  to  recover  the 
amount  of  fLve  notes  alleged  to  have  been  paid  off  by  him  as  her  surety.  The- 
indebtedness  was  created  by  the  appellee  while  she  was  a  feme  covert,  but 
while  conducting  a  grocery  store  in  her  own  name,  she  having  been  empow- 
ered to  trade  as  B,feme  sole  by  the  chancellor  under  the  provisions  of  the  stat- 
ute  enacted  for  such  purposes.  She  denies  her  liability  for  any  of  the  debts, 
and  attempts  to  show  that  the  notes  the  appellant  paid  off  were  the  mere  re- 
newaLs  of  the  indebtedness  of  hor  husband,  for  which  she  was  in  no  manner 
responsible,  created  before  and  after  she  was  authorized  to  conduct  business 
as  an  unmarried  woman.  There  is  some  confiict  in  the  proof,  as  well  as  cir* 
cumstances  conducing  to  show  that  some  of  the  paper  was  the  evidence  of  a 
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fonner  indebtedness  by  the  husband;  but,  after  a  review  of  the  testimony,  we 
are  disposed  to  concur  with  the  chancellor  that  these  notes  were  the  obliga- 
tions of  the  wife,  and  for  which  she  was  primarily  liable. 

The  appellant,  when  he  instituted  the  action,  obtained  an  attachment  and 
garnishment,  by  which  he  garnished  certain  funds  in  the  hands  of  three  benevo- 
lent or  charitable  institutions,  of  which  the  husband  of  the  appellee  was  a 
member,  and  that,  as  was  alleged,  belonged  to  the  wife  as  the  only  benefi- 
<3iary.  The  husband  of  the  appellee  insured  his  life  in  three  companies,  or 
rather  was  a  member  of  three  associations,  with  the  certificate  of  membership 
•payable  to  his  wifet  Catharine  Boes,  the  present  appellee.  The  policy  in 
the  Knights  of  Honor  was  $2,000;  National  Mutual  Benefit  Association, 
$4,000;  United  Order  of  Workingmen,  $2,000.  The  husband  of  Catharine, 
during  his  last  illness  and  just  a  few  days  prior  to  his  death,  with  the  consent 
of  his  wife,  changed  the  beneficiaries  of  his  policy  in  the  Knights  of  Honor 
to  his  wife,  "in  trust  for  Tier  and  his  children.**  In  the  United  Order  of 
Workingmen  the  benefit  certificate  for  the  wife  was  never  changed.  In  the 
National  Mutual  Benefit  Association  the  benefit  certificate  was  transferred  to 
Catharine  Boes  in  trust  for  the  children. 

The  benefit  certificates  in  each  association  having  been  originally  payable 
to  the  v}ife  alone,  it  is  maintained  by  counsel  for  the  appellant  that  she  be- 
came vested  with  a  fixed  and  certain  interest,  payable  at  the  death  of  her 
husband,  and  that  any  transfer  made  by  her  consent,  or  jointly  with  her  hus- 
band, of  these  benefits,  to  their  children,  was  a  fraud  on  the  rights  of  creditors ; 
secondly,  that  such  transfers  are  against  public  policy,  and  void. 

It  becomes  necessary  in  determining  these  questions  to  look  to  the  acts  of 
incorporation  creating  these  several  associations,  with  a  view  of  ascertaining 
the  object  to  be  accomplished,  as  well  as  the  manner  in  which  benefit  certifi- 
cates are  issued,  and  the  mode  of  transferring  or  changing  the  beneficiary  by 
the  member,  or  whether  any  such  right  exists  by  reason  of  the  several  charters. 
These  associations  are  on  the  mutual  plan,  with  assessments  made  upon  each 
member  that  constitutes  the  fund  out  of  which  the  insurance  or  benefits  are 
paid.  The  charter  and  by-laws  show  that  the  prime  object  of  each  is  to  aid 
the  members,  and  their  families  or  beneficiaries,  and  they  can  only  be  regarded 
as  benevolent  and  charitable  associations.  In  March,  1881,  a  certificate  was 
issued  from  the  Knights  of  Honor  to  John  Boes,  the  husband,  who  was  a 
member,  by  which  the  supreme  lodge  agreed  to  pay  out  of  the  widows'  and 
orphans'  fund,  at  his  death,  the  sum  of  $2,000,  to  his  wife,  Catharine,  under 
the  laws  controlling  the  order:  "provided,  that  this  certificate  shall  not  have 
been  surrendered  hy  said  member ,  or  canceled  at  his  request,  and  another 
have  been  issued  in  accordance  toith  the  lav>8  of  this  order. "  It  is  provided 
by  section  4  of  chapter  22  of  the  laws  of  this  order  that  "each  applicant  shall 
direct  in  his  application  to  whom  he  desires  his  benefit  paid,  which  shall 
be  subject  to  such  further  disposal  of  the  benefit  as  the  member  may  there- 
after direct,  in  accordance  with  the  laws  of  this  order,  and  such  directions 
«hall  be  entered  on  the  benefit  certificate."  By  section  5  it  is  provided  that 
a  member  may  at  any  time,  while  in  good  standing,  surrender  his  certificate, 
and  the  supreme  lodge  shall  cancel  the  old  certificate  and  issue  a  new  one  in 
lieu  thereof  to  such  member,  payable  as  he  shall  have  directed. 

The  member  as  well  as  the  beneficiary  acquires  his  rights  under  the  act  of  in- 
corporation, and  when  the  law  of  the  association,  as  well  as  the  certificate  of 
benefit,  empowers  the  member  to  change  the  beneficiarj',  there  is  no  question 
of  public  policy  involved,  and,  the  change  being  authorized  by  an  express  law 
or  statute  of  the  order,  the  right  to  make  the  change  cannot  be  questioned. 
This  rule  is  not  in  conflict  with  the  case  of  Basye  v.  Adams,  reported  in  81 
Ky.  368.  In  that  case  the  right  to  change  the  beneficiary  was  not  expressly 
granted  by  the  charter,  and  no  consent  obtained  to  the  transfer,  nor  was  it 
made  to  one  who  had  an  insurable  interest  in  the  life  of  the  member.    The 
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National  Mutual  Benefit  Association  issued  the  policy  in  that  case,  and  if  ta 
the  wife,  unless  expressly  prohibited  by  the  charter,  we  see  no  reason  why  a 
change  with  the  consent  of  the  order  and  the  beneficiary  might  not  have  been 
made  to  the  children.  This  order  (the  Knights  of  Honor)  had  a  fund  known 
as  the  ** widows'  and  orphans'  benefit  fund,''  created  for  and  payable  to  the 
family  of  deceased  members,  (if  not  otherwise  directed,)  and  this  fund  has  in 
part  been  created  and  sustained  by  the  contribution  of  the  deceased  member ^ 
and  should  therefore  be  applied  to  the  use  and  benefit  of  his  children  by  the 
consent  of  the  order  and  the  original  beneficiary.  The  wife  who  was  named 
as  the  beneficiary  in  the  first  certificate  paid  no  part  of  the  dues  or  calls  made 
by  the  order,  but  the  husband,  (the  member,)  both  before  and  after  the  change 
was  made,  paid  the  regular  dues,  and  was  contributing  his  means  for  the 
purpose  of  providing  for  his  children  at  his  death.  He  doubtless  saw  or  knew 
that  his  wife  was  involved,  and  therefore  wished  the  fund  to  which  she  would 
have  been  entitled,  in  part  at  least,  but  for  the  change,  paid  to  the  children. 

Novcreditor  of  the  wife  was  defrauded.  He  had  the  right  to  cancel  the 
certificate,  or  decline  to  pay  the  dues,  and  thereby  forfeit  his  light  to  the  in- 
surance. If  the  wife  had  a  vested  Interest,  such  as  could  pass  the  title,  there 
is  no  reason  why  the  benefits  might  not  have  been  garnished  prior  to  the 
husband's  death.  If  this  could  be  done,  it  would  virtually  annul  the  entire 
object  of  the  association,  and  defeat  the  benevolent  intention  of  the  member 
by  appropriating  his  means  used  in  creating  this  fund  to  the  payment  of  the 
debts  of  the  beneficiary.  The  change  here  was  from  the  wife  to  their  chil- 
dren, and  at  a  time  when  no  creditor  could  have  attached  the  fund  either  for 
the  debt  of  the  husband,  who  was  the  member,  or  the  wife,  who  was  the 
beneficiary.  There  is  no  rule  of  public  policy  that  would  preclude  the  husband 
or  wife  from  making  their  children  the  beneficiaries  of  this  fund ;  but,  on  the 
contrary,  such  is  the  principal  or  leading  feature  of  all  like  organizations,  to 
enable  the  member  to  provide  for  his  family.  Here  is  no  trade  made  or  as- 
signment  of  benefits  to  those  who  had  no  insurable  Interest  in  the  life  of  the 
member,  against  or  without  the  consent  of  the  beneficiary,  as  was  the  case  im 
Basye  v.  Adams,  supra,  but  a  change  effected  by  which  the  entire  family  of 
the  insured  member  were  made  the  recipients  of  the  benefits  resulting  from 
these  benevolent  associations.  The  same  principle  should  apply  to  each  of 
these  associations,  and  we  see  no  reason  for  holding  the  transfer  fraudulent 
as  to  any  of  the  creditors  of  the  wife.  To  hold  otherwise  would,  in  effect, 
greatly  impair,  if  not  entirely  destroy,  the  benefits  resulting  to  the  public 
from  these  benevolent  organizations. 

It  is  argued  that  the  certificate  in  the  Order  of  United  Workingnien  never 
having  been  changed,  that  the  fund  belonged  to  the  wife,  and  was  liable  for 
her  debts ;  and  the  chancellor,  adopting  that  view,  gave  to  the  children  an  equal 
interest  with  the  mother,  and  subjected  her  interests  to  the  payment  of  ap- 
pellant's  claims.  The  beneficiary  fund  in  this  order  is  created  for  the  relief 
of  members  and  their  families,  and  by  the  organic  law  of  the  order,  that  neces- 
sarily enters  into  and  becomes  a  part  of  the  benefit  certificate,  the  order  is  re- 
quired to  disburse  this  beneficiary  fund /or  tfie  relief  of  the  families  of  the 
members,  as  well  as  the  member  himself.  It  may  be  that  the  member  may 
name  a  particular  member  of  his  family  to  whom  he  desires  the  money  paidr 
and  the  certificate  issued,  but  when  issued  to  the  wife  it  follows  that  it  is  fw 
the  benefit  of  the  member's  family.  Section  5  of  the  act  creating  the  order 
provides  that  this  "fund  so  provided  and  set  apart  shall  be  exempt  from  exe- 
cution, and  shall,  under  no  circumstances,  be  liable  to  be  seized,  taken,  or  ap- 
propriated by  any  legal  or  equitable  process  to  pay  any  debt  of  such  deceased 
member. "  It  is  evident  that  this  fund,  thus  set  apart  for  the  benevolent  pur- 
poses contemplated,  was  to  be  exempt  from  execution,  and,  as  against  the 
member,  under  no  circumstances  can  the  creditor  reach  it.  Such  was  the  in- 
tention of  the  order  in  its  organization.  The  fund  was  not  only  for  the 
# 

Digitized  by  VjUUV  IC 


430  •    •     ..        SOlJTHWiJBTEBir  BEPOBl;^]i    *••'  [Ky. 

>  •.       '  •  .'^  \  \ 

member,  but  fpr  his  family,  and  the  fund  itseif  is'estempt,  whether  for  a  debt 
against  one  of  the  family  OivagUnst  the  member'..  The  member  of  the  family 
becomes  interested  fti  the  ftud,  and  when  created,  as  it  is  by  the  members, 
for  that  purpose,  therffis  eV^  reasoi^for  sustaining  the  exemption. 

Under  the  gederal  in'suvance  }fLW  df*the  state,  the  certificate  being  for  the 
benefit  of  a  married  woman,  the  fund  could  not  be  reached  for  her  debts. 
This  law  embraces  all  descriptions  of  policies, — ^the  ordinary  life  policy,  where 
large  sums  are  invested  by  way  of  premiums,  and  often  a  large  surplus  to  be 
divided  between  its  members,  as  well  as  companies  organized  for  purely  be- 
nevolent purposes;  but  the  legislature,  in  its  session  of  1876,  enacted  '*that  all 
Masonic  orders,  Odd  Fellows,  Ancient  Order  of  United  Workingmen,  as  well 
sa  all  associations  incorporated  for  purposes  of  mutual  protection  and  relief  of 
its  members,  and  for  the  payment  of  stipulated  sums  of  money  to  their  fami- 
lies, are  hereby  declared  not  to  be  life  insurance  companies,  in  the  meaning 
of  the  general  insurance  laws  of  the  state,  and  they  are  and  shall  forever  he 
exempt  from  the  provisions  of  said  general  insurance  laws,  *'  The  law-mak- 
ing power  was  evidently  intended  to  remove  such  burdens  as  were  imposed 
on  insurance  companies  whose  object  was  private  or  corporate  gain,  and  to 
place  no  obstacle  in  the  way  of  the  disinterested  benevolence  of  such  relief 
associations  as  those  whose  charters  are  before  us,  and  may,  in  enacting  the 
clause  exempting  such  orders  from  the  provisions  of  the  general  law,  have 
gone  too  far;  still  the  liberal  construction  that  should  be  given  all  such  char- 
ters by  courts  to  enable  the  order  to  accomplish  its  benevolent  design  would 
suggest  the  necessity  as  well  as  the  propriety  of  making  the  exempting  clauses 
of  the  act  establishing  this  order  apply  to  the  members  of  the  family  as  well 
as  to  the  member. 

In  Oeiger  v.  McLin,  78  Ky.  232,  it  was  held  that  the  son  of  the  member  had 
no  interest  in  the  institution,  and  that  when  the  act  creating  the  Kentucky 
Masonic  Mutual  Insurance  Company  was  enacted,  that  provided,  *'Ko  part  of 
the  stock  or  interest  which  any  member,  or  his  widow  or  children,  may  have 
in  said  institution,  shall  be  subject  to  any  debt  against  him  or  any  of  them,  *' 
intended  to  apply  only  to  the  member,  or  the  one  having  an  interest  in  the 
institution ;  and,  while  this  was  certainly  not  a  liberal  interpretation  of  the 
meaning  of  that  act,  in  that  case  before  us  the  fund  itself  is  exempt,  and  it  is  the 
plain  meaning  of  the  charter  that  this  fund  shall  be  and  is  set  apart  for  the 
member  and  his  family,  and  cannot  be  subjected  to  the  pajrment  of  their  debts. 
This  construction  harmonizes  with  the  legislative  action  on  the  subject,  as 
well  as  a  rule  of  construction  that,  when  applied  to  such  organizations,  re- 
quires a  liberal  construction  of  their  charter  in  favor  of  the  objects  of  their 
bounty,  and  to  prevent  the  application  of  their  funds  to  the  benefit  of  those 
who  are  strangers  to  the  organization. 

The  judgment  is  affirmed  on  the  original  and  reversed  on  the  cross  appeal, 
with  directions  to  dismiss  the  proceedings  in  so  far  as  they  seek  to  subject  the 
fund,  or  any  part  of  it,  to  the  payment  of  the  debts  of  appellant. 


King  v.  Commonwealth. 

iOovrt  of  AppeaU  of  Kentucky.    March  17,  1887.) 

OaiMiKAL  Practice— Continuance— Absent  Witness- Afhdav it  as  to  What  He 
Would  Prove,  Admitted. 

The  commonwealth  having  consented  that  the  affidavit  offered  by  the  accused 
as  to  what  an  absent  witness  would  swear  to,  at  least  so  much  of  it  as  was  conipe- 
tent,  might  be  read  as  evidence  on  the  trial,  the  lower  court  did  liot  err  in  overrul- 
ing the  application  for  a  continuance. 

Appeal  from  circuit  court,  Whitiey  county. 

J.  R.  Sampson,  for  appellant.    JS.  2>.  Hill  and  J?.  W,  Hardin,  for  appel- 
lee. 
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Bennett,  J.  The.'appdfltCnt/  under  an  indictmedt  for  the  murder  of  Ed- 
ward H.  Pilton,  was  tried  and  convicted  of  tl^t  crime  in  the  Whitley  circuit 
court,  and  his  punishment  tfxed  at  confinemenyn  the  stat«  penitentiary  for 
life.  His  motion  for  a  new  trial  having  been  ft^emilM,  he  has  appealed  to 
this  court.  The  appellant  having  obtftHed  ^he  prd^ence  of  all  the  witnesses 
mentioned  in  his  affidavit  for  a  continuance*  for  whom  he  had  taken  proper 
steps  to  procure  their  attendance,  except  one,  and  the  commonwealth  having 
consented  that  the  affidavit  as  to  what  that  witness  would  swear,  at  least  so 
much  of  it  as  was  competent,  might  be  read  as  evidence  on  the  trial,  the  lower 
court  did  not  err  in  overruling  the  application  for  a  continuance.  The  appel- 
lant did  not  except  to  any  of  the  instructions  given  by  the  court.  Therefore 
this  court  cannot  review  them. 

The  appellant  got  on  the  train  at  Flatrock  station,  and  got  off  at  Pineknot 
station .  After  getting  off  the  train,  he  and  his  traveli  ng  companion  took  hold 
of  the  porter  of  the  train,  and  detained  him  until  requested  to  turn  him  loose 
by  the  conductor,  which  they  did.  Just  then,  or  a  little  while  before,  Ed- 
ward H.  Pilton,  who  was  a  passenger  on  the  train,  came  up,  and  he  and  the 
Appellant  commenced  talking  to  each  other,  apparently  good  humoredly,  when 
appellant  commenced  the  difficulty  by  cutting  Pilton  with  a  knife  which  he 
held  in  his  hand  when  he  got  off  the  train.  After  Pilton  had  been  cut  with 
the  knife,  more  than  once  be  struck  appellant  with  his  fist,  and  appellant  con- 
tinued to  cut  him  with  the  knife.  They  were  separated,  and  Pilton  was  taken 
aboard  the  train .  He  died  that  night  from  the  wounds  received.  At  the  time 
of  the  difficulty  he  was  unarmed.  Several  witnesses  for  the  commonwealth 
proved  substantially  the  foregoing  facts.  On  the  other  hand,  the  appellant 
«nd  two  or  three  other  witnesses  swore  that  Pilton  struck  appellant  first,  and 
without  cause.  If  the  jury  had  believed  appellant's  version  of  the  difficulty, 
then  they  should  have  found  him  guilty  of  manslaughter  only,  and  doubtless 
would.  On  the  other  hand,  the  evidence  for  the  commonwealth  made  o\it 
a  dear  case  of  murder,  and,  as  the  jury  evidently  believed  it  to  be  the  cor- 
rect version  of  the  difficulty,  they  found  the  appellant  guiily  of  murder.  We 
are  inclined  to  the  opinion  that  the  jury  took  the  correct  view  of  the  evi- 
dence. 

The  judgment  of  the  lower  court  is  affirmed. 


Hays  and  others  v.  Griffith. 

(Court  of  Appeafs  of  Kentucky.    March  17,  1887.) 

ExEODTioK  Sale— Reversal  of  Jodgmbwt— Measubb  of  Damages— Parttbs  Liable. 
Upon  the  reversal  of  a  judgment,  the  title  to  land  and  personalty  sold  under  it 
having  in  the  mean  tiiue  passed  to  a  purchaser  for  value,  so  that  the  property  cannot 
be  recovered  in  specie^  the  original  owner  may  bring  an  action  to  recover  damages 
against  those  who  procured  the  erroneous  judgment;  and  the  measure  of  damages 
in  such  case  woula  be  the  yalue  of  the  property  on  the  day  it  was  sold^  with  interest 
on  the  proceeds,  and  the  rents  that  had  accrued  from  the  realty  in  the  receiver's 
hands  up  to  the  day  of  sale,  and  the  ordinary  costs  expended  by  the  owner  in  the 
action,  not  including  his  attorney's  fees.  But  only  the  parties  who  sought  and  ob- 
tained the  erroneous  judgment  would  be  liable  to  damages  in  such  case,  and  not 
creditors  who  had  merely  proved  claims  before  the  commissioner  to  obtain  their 
share  of  the  distributable  proceeds. 

Appeal  from  circuit  court,  Mason  county. 

Wadsworth  <§  Son  and  Cochran  <§  Son,  for  appellants.  A,  B.  RtcTiatds 
and  John  B,  Baskin,  for  appellee. 

Pryor,  C.  J.  The  appellee,  Mary  Griffith,  owned  the  one-half  of  a  tract  of 
land  in  the  county  of  Mason,  and  some  personal  estate,  and  while  the  owner 
of  this  property  she  executed  a  mortgage  on  her  interest  in  the  land,  in  con- 
junction with  her  brother,  who  owned  the  remaining  half,  to  one  Riley,  to 
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secure, him  in  the  payment  of  two  notes  for  borrowed  money,  upon  which  she- 
was  bound  either  jointly  with,  or  as  the  surety  for,  her  brother.  The  present 
appeUants,  or  some  of  them,  who  were  the  creditoi-s  of  tlie  brother  and  also  of 
the  appellee,  filed  a  suit  in  equity  against  the  two,  (brother  and  sister,)  alleg- 
ing that  the  mortgage  executed  by  them  to  Kiley  was  in  contemplation  of  in* 
solvency,  and  with  the  design  to  prefer  him  as  a  creditor,  and  therefore  their 
entire  estate  passed  under  the  statute  for  the  benefit  of  creditors.  The  court 
below  so  decided,  and,  upon  an  appeal  to  this  court,  it  was  held,  as  to  the  ap- 
pellee, Mary  Griffith,  she  was  not  insolvent,  nor  was  the  mortgage  executed 
in  contemplation  of  insolvency,  with  a  view  to  prefer  the  particular  creditor. 
The  judgment  from  which  she  appealed  was  not  superseded,  and,  when  the 
mandate  of  reversal  was  returned  to  the  lower  court,  her  land  and  personal 
estate  had  been  sold,  and  the  proceeds  distributed,  or  a  portion  at  least,  to^ 
creditors.  The  sale  of  her  estate  under  the  judgment  passed  the  title  to  the 
purchaser,  although  a  reversal  was  had,  as  has  been  often  decided  by  this 
court,  and  her  only  remedy  was  to  take  the  purchase  money  and  interest  that 
had  already  been  paid  to  creditors  for  the  injury  she  had  sustained  by  reason 
of  the  erroneous  judgment  below ;  or  she  might  proceed  to  recover  damages- 
of  those  who  had  procured  the  erroneous  judgment,  and  those  damages  would 
be  confined  to  the  value  of  the  property,  real  and  personal,  at  the  time  it  was 
sold,  with  interest  on  the  proceeds,  and  the  cost  expended  by  her  in  the  ac- 
tion; that  is,  the  ordinary  cost  of  such  a  litigation,  not  including  attorney's- 
fees,  or  the  extraordinary  cost  incurred  by  her  in  the  defense  of  the  original 
action. 

This  is  not  an  action  for  a  malicious  prosecution,  or  a  proceeding  to  recover 
damages  by  reason  of  the  wanton  or  reckless  conduct  of  the  appellants,  but  a 
claim  for  restitution  and  damages  against  parties  who,  by  obtaining  an  erro- 
neous judgment,  sold  the  appellee's  property  when  they  had  no  right  to  have 
it  sold.  When  money  has  been  collected  under  an  erroneous  judgment  that 
has  been  reversed,  the  party  obtaining  it  may  be  required  to  pay  back  the 
money  by  a  rule  to  do  so,  or  a  restitution  of  the  property,  if  not  sold,  may  be 
required  in  the  same  manner;  but  the  proper  remedy  where  the  land  or  per- 
sonalty of  the  party  has  been  sold,  and  a  recovery  of  its  value  is  desired,  is  to- 
bring  an  action  for  damages,  alleging  such  facts  as  will  show  that  the  plain- 
tiff is  entitled,  by  reason  of  the  reversal,  to  what  he  has  been  deprived  of  by 
the  erroneous  judgment.  As  this  court  intimated  when  this  case  was  here 
on  a  former  appeal,  that  the  appellee  might  proceed  by  rule  or  by  a  supple- 
mental pleading  to  recover  what  she  was  entitled  to,  we  will  treat  the  pro- 
ceedings below  as  an  action  to  recover  damages  for  the  wrong,  as  all  the  par- 
ties are  before  the  court,  and  seem  to  have  made  no  question  as  to  the  mode 
of  proceeding. 

The  question  of  more  difficulty  than  any  other  in  this  case  is  as  to  the  time 
at  which  the  appellee's  land  should  have  been  valued  in  estimating  the  dam- 
ages,— whether  at  the  date  of  the  reversal,  or  when  the  order  of  reference 
was  made  to  the  commissioner  to  take  proof  of  value,  or  at  the  time  of  the 
sale  of  the  land  by  the  commissioner  under  the  erroneous  judgment.  It  is- 
insisted  by  counsel  for  the  appellants  that  the  only  criterion  of  recovery  is  the 
amount  for  which  the  land  sold,  with  the  interest,  as  the  error  committed  was. 
that  of  the  court  below,  and  not  the  plaintiffs  who  brought  the  action.  It  is 
plain  that  one  of  the  two  parties  must  suffer;  and  the  party  who  asks  for  and 
obtains  the  erroneous  judgment  under  which  the  property  of  another  is  seized 
and  sold  when  it  was  not  subject  to  be  sold,  should  make  compensation  for 
the  loss.  It  is  true  he  has  received  only  what  the  land  sold  for,  but  at  the 
same  time  he  has  been  the  means  of  depriving  the  owner  of  its  real  value. 

We  have  been  referred  to  cases  where  the  amount  of  recovery  has  been  con- 
fined to  the  price  the  property  brought  under  the  judgment,  with  the  interest; 
but  those  are  cases,  or  the  majority  of  them,  in  which  the  officer  has  sold  prop- 
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erty  under  an  erroneous  judgment  that  had  been  reversed  when  he  had  not 
parted  with  the  proceeds.  In  such  cases  the  officer  would  only  be  liable  for 
the  amount  realized;  and  in  the  other  cases  cited  there  was  no  question  made 
as  to  the  right  of  the  injured  party  to  recover  more  than  the  purchase  money 
and  interest,  or,  in  other  words,  that,  where  the  property  has  been  sold,  resti- 
tution may  be  had  in  money.  That  the  owner  of  land  thus  improperly  sold 
may  be  restored  the  money  for  which  it  was  sold  is  evident;  but  can  he  de- 
cline that,  and  claim  its  value,  and,  if  so,  when  is  that  valuation  to  be  made? 

In  the  case  of  Thompson  v.  Thompson,  1 K.  J.  Law,  160,  it  is  said  the  words 
used  in  the  judgment  are  that  the  defendant  ''shall  be  restored  to  all  he  has 
lost  by  reason  of  the  judgment,"  and  this  is,  and  ought  to  be,  the  measure  of 
damages. 

Freeman  on  Judgments,  §  482,  says:  "But  the  plaintiff  on  the  reverslkl  is 
liable  to  an  action  to  recover  the  damages  occasioned  by  a  sale  of  defendant's 
property  made  under  the  jtidgment  prior  to  its  reversal." 

In  8outh'fork  Canal  Co.  v.  Gordon,  2  Abb.  479,  Mr.  Justice  Field  states 
the  rule  to  be  "that  the  defendant  or  unsuccessful  party  in  the  court  below  is 
to  be  restored,  by  reversal,  to  all  things  which  he  lost  by  the  erroneous  judg- 
ment or  decree,  if  the  title  to  them  has  not  passed  by  the  previous  enforce- 
ment of  the  judgment  or  decree,  and  in  such  case  he  is  to  have  the  right  of 
aetion  for  a  money  equivalent." 

In  Sutherland  on  Damages  ^volume  1,  p.  881)  the  rule  is  stated  to  be:  "But, 
where  the  action  is  against  tne  person  who  occasioned  the  injury,  recovery 
may  be  had  for  the  whole  damage  the  injured  party  sustained  by  reason  of  the 
erroneous  judgments  and  executions.  He  may  recover  the  full  value  of  the 
property  sold."  See  McJUton  v.  Love,  18  111.  486;  Reynolds  v.  Hosmer,  45 
Gal.  616;  Brwin  v.  Blake,  8  Pet.  18. 

In  this  state  the  purchaser  of  property  under  a  judgment,  whether  the  plain- 
tiff or  a  stranger,  is  vested  with  the  title,  and  the  responsibility  of  those  pro- 
curing the  judgment  should  be  for  the  value  of  the  property  sold;  and  the 
fact  that  the  plaintiff  may  hold  what  he  buys,  makes  it  the  more  necessary  for 
recognizing  such  a  rule. 

When,  then,  is  the  property  to  be  valued?  Some  general  rule  must  be 
adopted  applicable  to  this  class  of  cases,  and  it  seems  to  us  that  the  time  at 
which  the  sale  took  place  should  ordinarily  be  the  period  at  which,  where  a 
reversal  is  had,  the  valuation  should  be  made.  It  is  then  that  the  owner  be- 
comes divested  of  title  by  taking  his  property  from  him  by  virtue  of  an  er- 
roneous judgment,  and  passing  the  title  to  another,  and,  like  an  action  of  trover 
and  conversion,  the  value  of  the  property  at  the  date  of  the  conversion  is  the 
true  criterion, — not  what  the  property  sold  for,  but  its  value  on  that  day;  for 
then  the  plaintiff  ceased  to  be  the  owner,  and  the  absolute  title  vested  in  an- 
other. 

In  the  case  before  us  the  appellants  are  required  to  account  for  the  differ- 
ence between  the  value  of  the  land  at  the  time  the  present  judgment  was  ren- 
dered, and  the  price  it  sold  for  to  Howard,  the  purchaser.  Having  increased 
in  value  from  Howard's  purchase  up  to  the  time  this  judgment  was  rendered, 
the  difference  is  given  to  the  appellee  in  damages,  and  also  the  rents.  This 
is  erroneous.  The  value  of  the  land  at  the  date  of  the  sale  is  the  criterion, 
with  the  reasonable  rents  up  to  the  day  of  sale,  or  to  the  time  the  purchaser 
obtained  possession,  it  having  been  placed  in  the  hands  of  a  receiver,  and  then 
with  interest  from  that  time,  subject  to  a  credit  by  any  debts  that  may  have 
been  paid  out  of  the  sale  money  to  creditors  who  had  filed  their  claims,  and 
upon  which  the  appellee  was  liable.  Whether  liable  or  not  on  any  of  the 
claims  this  court  cannot  now  determine.  As  to  the  personalty,  all  that  por- 
tion of  it  to  which  appellee  was  entitled,  (one-half.)  and  that  was  sold  under 
the  erroneous  judgment,  the  appellee  will  recover  its  value.  When  giving  to 
the  appellee  the  value  of  one-half  of  the  land  at  the  date  of  sale,  with  rents 
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and  interest  as  indicated,  and  one-half  of  the  personalty  sold,  or  its  value,  with 
interest,  and  crediting  her  claim  by  the  amounts  paid  out  for  debts  she  was 
liable  to  pay,  she  then  has  restitution,  by  way  of  damages,  for  all  that  sho  is 
entitled  to  recover  save  the  cost  she  has  incurred.  She  is  not  responsible  for 
attorney's  fees  paid  by  the  appellants,  nor  are  they  liable  for  fees  paid  to  at- 
torneys by  the  appellee. 

There  is  another  question  to  be  determined  as  to  the  liability  of  these  ap- 
pellants, or  some  of  them.  The  plaintiffs  in  the  original  action  who  sought 
and  obtained  the  judgment  are  alone  liable  in  damages.  After  the  Judgment 
was  entered  determining  that  the  estate  of  the  debtor  Inured  to  the  benefit  of 
her  creditors,  many  of  these  appellants  did  nothing  more  than  file  their 
claims  with  the  commissioner,  in  order  that  they  might  obtain  their  distrib- 
utaAe  share  of  the  fund  arising  from  the  sale  of  her  property,  and  in  this  way 
only  became  parties  to  the  action.  They  have  been  made  jointly  liable  for  the 
damages  sustained  when  they  were  in  nowise  instrumental  in  procuring  the 
judgment  They  may  be  liable  to  refund  any  money  improperly  paid  them, 
with  interest,  but  to  no  greater  extent;  and,  if  the  money  received  was  in 
satisfaction  of  a  claim  justly  due  them  by  the  appellee,  we  perceive  no  reason 
for  requiring  restitution  from  them. 

This  case  should  go  back  to  the  commissioner,  to  audit  and  settle  the  claim 
of  the  appellee  and  the  creditors;  her  account,  when  made  up,  to  be  credited 
as  of  the  date  of  payment,  which  stops  interest,  to  that  extent,  of  the  claims 
paid  out  to  creditors  where  her  liability  existed,  and  then  giving  to  her  the 
ordinary  cost  of  the  litigation  incurred,  will  make  a  fair  and  legal  adjustment 
of  the  controversy. 

The  judgment  below  is  reversed,  and  remanded  for  proceedings  consistent 
with  this  opinion. 


Phillips  v.  State. 

(Supreine  Court  of  Tetuuissee,    March  8,  1887.) 

1.  Cbimikal  Practice— Fobmer  Jeopardy— Larceny  from  Same  Room— Property  of 

Different  Persons. 

Two  indictments  were  brought  against  a  defendant,— one  for  burglariously  en- 
tering a  house,  and  committing  a  larceny  by  taking  and  carrying  away  clothing, 
the  property  of  one  person ;  and  the  other  charging  the  simple  larceny  of  clothing 
belonging  to  another  person.  It  appeared  that  all  the  articles  were  taken  froni  the 
same  room.  Held^  that  an  acquittal  upon  the  first  indictment  was  no  bar  to  the 
trial  under  the  second  indictment,  upon  the  ground  of  **  former  jeopardy/' there 
being  two  separate  and  distinct  larcenies.^ 

2.  Larceny — Indictment — Ownership  of  Property — Clothing  Belonging  to  a  Minor. 

In  an  indictment  for  the  larceny  of  clothing  from  a  room,  it  is  proper  to  charge 
the  ownership  of  the  clothing  in  a  woman,  though  a  minor,  she  oeing  18  years  of 
age,  and  owning  and  using  the  clothing  as  her  own. 

Snodgrass,  J.,  dissents. 

Appeal  from  criminal  court,  Davidson  county. 

Indictment  for  burglary  and  larceny. 

James  M.  Quarles,  for  appellant.     TTie  Attorney  General,  for  the  State. 

Caldwell,  J.  Some  one  entered  the  dwelling-house  of  Mro.  Moore  by 
night,  and  took  therefrom  certain  clothing  belonging  to  Mrs.  Sue  K.  Seawell, 
and  eerUiin  other  clothing  belonging  to  her  daughter,  Miss  Roberta  Seawell. 
The  goods  were  taken  on  the  same  occasion,  and  from  the  same  room;  but 
those  belonging  to  the  mother  were  taken  from  their  place  on  one  side  of  the 

>8ee  Hllands  v.  CJom..  (Pa.)  6  Atl.  Rep.  267,  and  note;  State  v.  Blanut,  (Ark.)  2  8.  W. 
Rep.  190;  State  v.  Mikesell,  (Iowa,)  30  N.  W.  Rep.  474. 

Digitized  by  LjOOQIC 


Tenn.]  Phillips  r.  state.  435 

room,  and  those  belonging  to  the  daughter  from  their  place  on  the  opposite 
side  of  the  room,  so  that  the  two  parcels  could  not  have  been  taken  into  t))e 
possession  of  the  same  ]>er8on  at  precisely  the  same  moment  of  time.  Two 
indictments  were  returned  against  Grant  Phillips, — one  of  them  charging  him 
with  burglariously  entering  the  house,  and  committing  a  larceny,  by  taking 
and  carrying  away  "four  dresses,  *  ♦  ♦  the  property  of  Mi*s.  Sue  K. 
Sea  well;"  the  other  charging  him  with  the  simple  larceny  of  the  clothing  be- 
longing to  Miss  Roberta  Sea  well.  He  was  arraigned  and  tried  upon  the 
former  of  these  indictments,  and  acquitted ;  and  then  upon  the  latter  indict- 
ment, and  thereto  *' pleaded  not  guilty,  and  once  in  jeopardy,"  and  on  the 
trial  he  introduced  the  record  in  the  other  case  as  evidence  to  sustain  his  plea 
of  once  in  jeopardy.  This  time  he  was  convicted,  and  his  punishment  as- 
sessed at  three  years'  imprisonment  in  the  penitentiary.  He  lias  appealed  in 
error. 

Upon  the  plea  of  once  in  jeopardy,  the  trial  judge  said  to  the  jury  "that  if 
Mrs.  Seawell  and  Miss  Roberta  Seawell  were  the  owners  of  different  lots  of 
goods  in  the  same  room,  and  they  were  feloniously  taken  and  carried  away, 
although  it  was  done  on  the  same  evening,  and  during  one  continuing  tres- 
pass, it  would  be  two  separate  and  distinct  larcenies,  and  a  former  trial  of  the 
defendant  for  the  larceny  of  Mrs.  Seaweirs  goods  would  be  no  bar  to  a  trial 
under  the  present  indictment  for  the  larceny  of  Miss  Roberta  Seawell's  goods." 
The  learned  counsel  for  the  prisoner  earnestly  insists  that  this  instruction  is 
erroneous;  that  the  acquittal  upon  the  other  indictment  is  a  complete  bar  to 
the  prosecution  upon  this  one, — in  other  woi-ds,  that  the  reverse  of  the  instruc- 
tion given  is  the  law;  and  that,  for  this  error,  a  reversal  should  be  had,  and 
a  new  trial  granted. 

The  court  was  right,  and  counsel  is  in  error.  The  instruction  quoted  is  cor- 
rect as  applicable  to  the  facts  of  this  case.  The  goods  of  the  two  ladies,  though 
in  the  same  room,  were  in  different  parts  of  that  room,  and  so  far  apart  that  the 
thief  could  not  have  taken  those  belonging  to  the  mother  and  those  belonging 
to  the  daughter  at  the  same  moment  of  time,  and  by  the  same  act.  The  tak- 
ing into  his  possession  of  the  goods  on  one  side  of  the  room,  and  the  removal 
of  them  from  their  place,  without  the  consent  of  the  owner,  and  with  the  in- 
tent of  appropriating  them  to  his  own  use,  and  depriving  the  owner  thereof, 
constitutes  a  complete  larceny;  and  if  the  thief  had  been  apprehended  in  the 
middle  of  the  room,  as  he  passed  from  one  side  to  the  other  with  the  goods 
already  taken  in  his  possession,  the  crime  would  have  been  perfect, — the 
irespius  as  to  the  owner  of  those  particular  goods  and  the  asportation  would 
have  been  finished.  The  thief  was  then  guilty  of  the  larceny  of  the  clothing 
he  had  then  taken  under  his  dominion,  and  what  he  did  afterwards  was  an- 
other crime.  It  was  the  taking  and  carrying  away  of  the  goods  of  another 
person,  in  a  subsequent  moment  of  time,  and  by  different  movements  of  his 
hands  and  body,  with  the  necessary  felonious  intent.  The  taking  of  this 
other  person's  goods  was  without  her  consent,  and  was  therefore  a  ti'espass 
against  her;  and  all  the  goods  were  actually  carried  entirely  off  the  premises, 
and  dropped  some  distance  away.  The  taking  of  the  goods  of  the  mother  was 
a  trespass  against  her,  and  not  against  her  daughter;  and  the  taking  of  the 
goods  of  the  daughter  was  a  trespass  against  her,  and  not  against  Jiermother. 

Then,  were  there  not  necessarily  two  trespasses, — the  one  as  to  the  mother, 
and  the  other  as  to  the  daughter?  Most  certainly  so;  and  the  one  was  com- 
pleted before  the  other  was  commenced.  Then,  with  reference  to  the  aspor- 
tation, the  goods  first  taken  into  the  dominion  and  possession  of  the  thief 
were  by  him  carried  across  the  room,  to  the  place  of  those  belonging  to  the 
other  person,  or  those  last  taken  were  carried  to  the  place  where  the  thief 
deposited  those  first  taken  for  the  time  being.  In  either  event  the  carrying 
away  was  complete  in  legal  contemplation ;  there  was  an  asportation  of  each 
lot  of  goods.    Neither  of  the  ladies  had  the  possession  of  the  goods  of  the 
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other,  or  any  property  rights  therein;  hence  the  trespass  and  asportation 
as  to  the  one  was  no  kind  of  legal  offerute  against  tTie  other.  The  wrong  to 
one  of  them  was  no  wrong  to  th^  other;  and,  if  the  wrong  as  to  each  was  not 
a  complete  crime  within  itself,  there  was  no  crime  at  all,  because  two  acts 
involving  the  distinct  property  and  rights  of  diflferent  individuals  cannot  be 
coupled  in  order  to  constitute  one  offense  against  the  law.  The  trespass,  as 
against  Mr.  Moore,  the  owner  of  the  house  invaded,  was  continuous  so  long 
as  the  thief  remained  upon  his  premises,  his  presence  there  being  without  the 
consent  of  such  owner;  but  the  trespasses  against  the  ladies  were  entii-ely 
different  things.  Tlie  offenses  against  them  would  have  been  the  same  if  the 
thief  had  been  rightfully  upon  the  premises. 

This  court,  speaking  through  Judge  Turney,  in  Morton  v.  State,  said: 
'* There  are  two  counts.  TYi^  first  is  for  stealing  the  property  and  money  of 
Sam  O'Brien,  and  also  for  stealing  the  property  and  money  of  Thomas  Cor- 
bitt;  the  second  is  for  receiving  the  property  and  money  of  Sam  O'Brien,  and 
for  receiving  the  property  and  money  of  Thomas  Gorbitt,  knowing  them  to* 
have  been  stolen.  There  was  conviction,  and  motion  in  arrest  of  judgment* 
The  judgment  should  have  been  arrested.  Each  count  covers  two  separate 
and  distinct  offenses .  Every  larceny  includes  a  trespass  to  the  person  or  prop- 
erty of  the  owner  of  the  thing  stolen,  as  larceny  of  the  property  of  O'Brien 
was  no  trespass  to  the  person  or  property  of  Gorbitt,  and  vice  versa,  *'  1  Lea,. 
498.  The  facts  of  that  case  are  that  the  defendant,  Morton,  and  O'Brien  and 
Gorbitt  were  all  sleeping  in  the  same  room  one  night.  The  next  morning,. 
whenO'Brien  and  Gorbitt  arose,  each  discovered  that  his  money,  pocket-knife^ 
and  perhaps  some  other  property,  had  been  abstracted  from  the  pockets  of  hi» 
clothes  during  the  night.  Morton,  as  well  as  this  property  of  O'Brien  and  of 
Gorbitt,  had  disappeared  from  the  room  during  the  night.  He  was  supposed 
to  be  the  thief,  and  was  indicted  in  the  manner  and  with  the  result  stated  i  n  the 
quotation  we  have  made  from  the  opinion  in  the  case.  Though  it  was  not 
there  decided  that  an  acquittal  upon  a  distinct  indictment  for  the  larceny  of 
O'Brien's  goods  would  not  have  been  a  bar  to  a  prosecution  of  the  same  de- 
fendant upon  an  indictment  for  taking  the  goods  of  Gorbitt,  at  the  same  time 
and  from  the  same  room,  it  was  there  decided,  upon  facts  very  similar  to 
those  before  us,  that  two  distinct  larcenies  were  charged,  and  that  the  tres- 
pass against  O'Brien  was  no  trespass  against  Gorbitt,  and  vice  versa. 

There  is  no  other  case  in  Tennessee  so  nearly  applicable  in  its  principles  Xx> 
the  case  at  bar.  BelVs  Case,  4  Baxt.  426,  has  no  application  whatever.  The 
question  there  was  whether  tlie  taking  of  certain  vegetables  was  a  larceny,, 
or  a  mere  trespass ;  that  is,  whether  the  severance  and  asportation  were  one 
continuous  act,  or  two  separate  acts.  If  the  former,  then  the  offense  was 
only  a  trespass  against  the  owner  of  the  realty;  If  the  latter,  it  was  larceny,, 
under  a  familiar  rule  of  the  common  law. 

In  Fiddler^ s  Case,  7  Humph.  509,  a  former  conviction  for  running  a  horse- 
race was  held  to  be  a  bar  to  an  indictment  against  the  same  person  for  ^  betting^ 
on  the  same  race;  but  this  was  expressly  and  alone  upon  the  ground  that  the 
running  of  the  race  was  ''a  necessary  ingredient  of  the  offense"  of  hetUng  on 
the  race. 

The  same  principle  was  applied  in  the  Wilcox  Case,  6  Lea,  571.  There  the 
defendants  had  been  convicted  of  robbery  from  the  person  of  the  prosecutor, 
and  that  conviction  was  successfully  pleaded  in  bar  of  a  prosecution  for  an 
assault  at  the  same  time  with  intent  to  commit  murder  upon  the  prosecutor. 
This  was  right,  because  the  violence  uspd  in  the  commission  of  the  robbery 
was  the  same  offense,  or  a  necessary  ingredient  in  the  other  offense  charged. 
So,  every  battery  includes  an  assault;  and  a  conviction  for  the  assault  is  a  bar 
to  an  indictment  for  the  battery,  because  it  cannot  be  separated  from  the  as- 
sault.    State  v.  Chaffin,  2  Swan,  494. 

But  these  cases  are  not  in  point  here.    The  taking  of  Mrs.  Seawell's  goods 
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was  no  part  or  ingredient  of  the  taking  of  her  daughter's  goods,  nor  was  the 
one  larceny  included  in  the  other  in  any  sense. 

In  FotbUr  y.  State,  3  Heisk.  154»  this  court  held  that  an  indictment  for  an 
assault  upon  these  persons  was  good»  upon  the  ground  that  the  offense  against 
€ach  of  them  might  have  been  committed  "by  one  and  the  same  act.'* 

Citing  this  case  and  Womack  v.  State,  7  C!old.  508,  Judge  CkMPEB  says,  in 
Kannon  v.  State,  10  Lea,  390,  that  "an  indictment  against  a  defendant  for 
the  murder  of  two  persons  would  be  good  upon  its  face,  for  the  murder  may 
be  committed  in  the  same  degree,  by  one  and  the  same  act;**  the  controlling 
idea  in  each  of  the  cases  being  that  the  whole  offense  charged  was  committed 
by  a  single  act  of  the  accused.  In  the  opinion  of  Judge  Andrews  in  the 
Womack  Case,  he  says:  "Two  acts  cannot  constitute  a  single  offense  of  mur« 
der. "  7  Gold.  513.  No  more  can  two  acts — the  taking  of  one  person's  goods 
in  one  part  of  a  room,  and  then  of  another  person's  goods  in  another  piurt  of 
the  same  room,  on  the  same  occasion— constitute  a  single  offense  of  larceny. 

In  the  WiUiams*  Case,  10  Humph.  101,  it  was  held  that  the  stealing,  at  the 
same  time  and  place,  of  a  horse,  saddle,  blanket,  bridle,  and  marting^e  was 
but  a  single  offense;  and  likewise,  in  Kelly  t.  State,  7  Bast.  323,  this  court 
said  that  the  "stealing  of-  a  mare  and  a  bridle"  was  only  one  crime.  But  the 
several  pieces  of  propeoiy  in  each  of  those  cases  were  charged  to  haye  belonged 
to  one  person. 

Such  are  the  Tennessee  cases  supposed  to  reflect,  in  some  degree,  upon  the 
question  under  consideration ;  but  none  of  them  are  decisive  of  it,  unless 
such  be  the  result  of  the  holding  in  the  Morton  Case. 

Next  we  notice  a  few  decisions  in  other  states  which  are  out  of  harmony 
with  each  other,  and  some  of  which  are  in  conflict  with  the  views  expressed 
in  the  flrst  part  of  this  opinion. 

In  South  Carolina  the  defendant  was  indicted  in  three  cases  for  taking  the 
cotton  of  three  persons  at  the  same  time.  It  was  held  that  a  conviction  in 
one  case  was  no  bar  to  a  conviction  in  the  other  two,  the  court  being  of  the 
opinion  that  the  larceny  of  the  different  parcels  of  cotton  constituted  three 
distinct  offenses.    State  v  Thurston,  2  McMul.  382. 

The  supreme,  court  of  Massachusetts  went  still  further,  in  Com,  v.  An- 
drews,  2  Mass.  409.  Andrews  had  received  stolen  goods  belonging  to  A.  and 
B.,  from  the  same  person,  at  the  same  time,  and  in  the  same  package. 
He  was  convicted  upon  an  indictment  for  receiving  the  goods  of  B.,  and  pleaded 
that  conviction  in  bar  to  an  indictment  for  receiving  the  goods  of  A.  The 
plea  was  adjudged  to  be  insufficient,  upon  the  ground  that  there  were  two 
offenses. 

In  Ohio  it  was  held  that  the  larceny  of  goods  of  two  different'persons  at  the 
same  time  was  one  transaction,  and  therefore  but  one  offense.  State  v.  Hen- 
nessey, 23  Ohio  St.  839, 13  Amer.  Bep.  253. 

Wilson  was  indicted  and  convicted  for  stealing  a  horse.  Subsequently  he 
was  put  upon  trial  for  stealing  other  property  belonging  to  a  different  person. 
Plea  of  former  conviction  was  sustained,  it  appearing  that  the  act  in  each 
case  was  the  same;  the  goods  charged  in  the  second  indictment  to  have  been 
stolen  being  upon  the  horse  when  he  was  taken.  Wilson  v.  State,  45  Tex.  76, 
23  Amer.  Bep.  602. 

In  section  981  of  the  ninth  edition  of  his  work  on  Criminal  Law,  Wharton 
mentions  several  instances  in  which  the  taking  of  different  things  by  on^  ctm- 
tinuous  act  has  been  held  to  be  a  single  larceny;  and  in  doing  so  he  refers  to 
some  of  the  cases  cited  in  notes  to  the  case  of  Th/e  King  v.  Ellis,  2  Heard, 
Lead.  Grim.  Gas. — .  At  the  conclusion  of  this  section,  treating  of  the 
singleness  of  the  transaction,  the  author  says:  '*But  if  broken  up,  as  is 
stated,  by  extrinsic  action,  then  separate  indictments  are  necessary.  This, 
perhaps,  occurs  when  articles  of  different  owners  are  taken  by  a  continuous 
act.*' 


Digiti 


ized  by  Google 


438  SOUTHWESTERN  REPORTER.  [Tcnn. 

It  was  proper  to  charge  the  ownership  of  the  property  in  Miss  Boberta  Sea- 
well,  though  a  minor,  she  being  18  years  of  age,  and  owning  and  using  the 
clothing  as  her  own.    1  Whart.  Grim.  Law,  (9th  Ed.)  §  947. 

The  Judgment  must  be  affirmed,  with  costs. 

SNODeRASs,  J.,  dissents. 


Stafford  v.  Montgomery  and  another. 
{Supreme  Qnart  qf  Tameuee,    January  11, 1887.) 

EXBODTION— ^AT— SuSSTT-ObDXB  OF  SUBJBCTIOir  TO  LeVY. 

The  proTlsioD  of  Code  Tenn.  (M.  A  Y.)  }  8774,  to  the  effect  that,  as  between  m 
Judgment  debtor  who  is  surety  upon  the  cause  of  action  on  which  the  judgment 
was  rendered,  and  astayor,  entered  at  the  instance  of  the  principal  alone,  thestayor 
is  liable  to  execution  before  the  surety,  does  not  apply  as  between  the  Judgment 
creditor  and  the  surety ;  the  surety,  as  to  the  creditor,  is  treated  as  the  principal. 

Appeal  from  circuit  court,  Jackson  county. 

John  P.  Murray  c§  Son,  for  Stafford,  appellant.  K..  A.  Cox  and  Jf  .  €^.  Butler^ 
for  Montgomery  and  Butler,  appellees. 

OAI.DWELL,  J.  Montgomery  sued  W.  H.  Bichmond  and  J.  W.  Stafford,  be- 
fore a  justice  of  the  peace  of  Jackson  county,  on  a  promissory  note  joint,  and 
several  in  its  form.  Judgment  was  ''  for  the  plaintiff,  and  against  the  defend- 
ants," for  the  debt,  interest,  and  costs.  M.  G.  Butler  was  entered  as  stayor; 
and,  after  the  expiration  of  the  stay,  execution  was  issued  and  levied  upon  the 
property  of  Stafford.  Thereupon  Stafford  filed  his  petition  for  certiorari  and 
supersedeas,  alleging  that  he  was  in  fact  only  the  surefy  of  Richmond  on  the 
note;  that  Butler  became  stayor  at  the  instance  of  Bichmond  alone,  and  not 
for  petitioner,  or  by  his  consent;  and  that  Butler  thereby  became  liable  for  the 
judgment  before  petitioner.  The  prayer  is  that  the  order  of  liability  be  de- 
clared, and  the  levy  on  petitioner's  property  quashed. 

Petition  was  dismissed  by  the  circuit  judge  on  motion,  and  the  commission 
of  referees  recommend  a  reversal.  The  holding  of  the  commission  that  the 
facts  alleged  make  the  stayor  liable  before  petitioner,  as  between  themselves, 
is  sound  upon  principle,  and  in  accordance  with  our  statutel  Code,  (M.  & 
y .)  §  3774.  iN'or  is  it  necessary  to  this  result,  as  contended  by  counsel  for  But- 
ler and  Montgomery,  that  the  judgment  should  have  recited,  in  the  first  in- 
stance, as  provided  by  Ck>de,  §  3744,  that  Stafford,  the  present  petitioner,  was 
only  surety  on  the  note.  The  fact  of  suretyship,  though  not  recited  in  the 
judgment,  may  afterwards  be  established  by  an  independent  proceeding  against 
the  stayor  for  that  purpose;  and  in  such  proceeding  the  stayor,  if  entered  at 
the  instance  of  the  principal  alone,  will  be  adjudged  liable  before  the  surety. 
Chaffin  V.  Campbell,  4  Sneed.  185.  But  the  surety  cannot  restrain  tJie  creditor 
from  collecting  his  judgment,  as  is  attempted  here,  because  as  to  the  creditor 
the  surety  is  to  he  treated  as  principal.  Id.  191,  192.  And  to  entitle  the 
surety  to  relief  against  the  stayor,  especially  where  the  suretyship  does  not 
appear  on  the  face  of  the  judgment,  the  surety  must  first  pay  the  judgment. 
Winchester  v.  Beardin^  10  Humph.  247;  McNeilly  v.  Cooksey,  2  Lea,  43. 

It  follows  that  this  proceeding  cannot  be  maintained  at  all  as  to  Montgom- 
ery, the  creditor,  and  that  it  is  premature  as  to  Butler,  the  stayor. 

The  report  is  disapproved,  and  the  judgment  below  affirmed. 


Shuder  V,  Newby. 

{Supreme  Court  of  Tennessee.    January  19, 1887.) 

Vendor  and  Vbndbs— Disaffibmanck  of  Pabol  Contbaci^— Suit  fob  Pubchasb  Monbt 
— Relbahe — Consideration. 

It  is  no  defense  to  an  action  by  a  vendee  of  land,  under  a  parol  contract  of  sale, 
which  he  has  disaflfirmed,  to  recover  personal  property  delivered  by  him  to  the 
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vendor  on  account  of  the  purchase  price,  that  at  the  time  of  disaffirmance  he 
agreed  to  give  the  defendant  the  property  sued  for  in  consideration  of  being  released 
from  his  contract  to  buy  the  land.  The  contract  to  buy  became  a  nullity  immedi- 
ately on  disaffirmance,  and  there  was  no  consideration  to  support  the  agreement  to 
surrender  the  property  in  return  for  the  release. 

Appeal  from  circuit  court,  "Warren  county 

Smallman  d:  WTiitaon,  for  appellant    Murray  dk  Spurlock,  for  appellee. 

LuRTON,  J.  The  plaintiff  entei*ed  into  a  parol  agreement  for  the  purchase 
of  land  from  the  defendant,  and  paid  him,  as  part  payment,  two  horses  and  a 
set  of  harness,  and  was  to  execute  notes  for  remainder  of  purchase  money 
upon  execution  and  delivery  of  title-bond.  Before  taking  possession,  plain- 
tiff disaffirmed  the  purchase,  and  refused  to  receive  bond  for  title,  or  execute 
notes  for  remainder  of  purchase  money.  This  action  is  brought  to  recover  the 
property  delivered  as  part  payment,  or  the  value  thereof.  Ttife  defense  is  that 
plaintiff,  at  the  time  of  his  disaffirmance  of  the  parol  agreement,  gave  to  the 
defendant  the  property  sued  for,  in  consideration  of  his  being  released  from 
bis  agreement  to  bay  the  land. 

The  circuit  Judge  charged  the  jury,  among  other  things  not  excepted  to, 
that  such  an  agreement  to  give  or  surrender  the  purchase  price  already  paid, 
in  consideration  of  being  released  from  his  contract,  was  a  valid  and  sufficient 
agreement  to  give  to  the  defendant  a  good  title  to  the  property  sued  for.  We 
think  this  was  error.  Whetherthe  parol  agreement  to  purchase  land  be  regarded 
as  absolutely  void,  or  only  voidable,  cannot  matter.  When  the  plaintiff  elected 
to  disaffirm  the  contract  of  sale,  it  at  once  became  void,  and  there  was  no  con- 
sideration to  support  his  agreement  to  surrender  his  property  in  consideration 
of  being  released.  The  parol  agreement  never  could  have  been  enforced 
against  his  consent.  He  was  under  no  legal  obligation,  and  no  suit  could  have 
been  maintained  to  compel  him  to  perform  his  contract,  and  no  defense  could 
have  been  made  to  his  suit  to  recover  his  property  paid  on  his  parol  agreement  of 
purchase.  Ko  liability  can  be  created  by  a  subsequent  promise  to  pay,  where 
no  legal  obligation  ever  existed  previously,  unless  supported  by  a  new  consid- 
eration. Bates  V.  Watson,  1  Sneed.  376.  A  subsequent  agreement  to  pay 
will  revive  a  precedent  good  consideration,  but  it  can  give  no  original  right  of 
action,  if  the  obligation  on  which  it  is  founded  never  could  have  ^n  enforced 
at  law .  1  Add.  Gontr.  g§  6, 13.  A  mere  moral  consideration  is  not  a  good  con- 
sideration. To  adapt  the  suggestion  of  Mr.  Addison :  ''It  is  better  to  let  such 
naked  agreements  rest  upon  the  mere  integrity  and  good  faith  of  the  parties 
than  to  subject  them  to  the  compulsory  authority  of  law." 

The  report  of  the  commission  of  referees  recommending  an  affirmance  will 
be  set  aside,  and  the  judgment  of  the  circuit  court  reversed.  The  case  will 
be  remanded  for  a  new  trial. 


WiNGFiELD  V,  McLuRE  and  others. 
(Supreme  (hurt  of  ArkttnBCu.    February  26,  1887.) 

1.  GaRKISRMCNT— Jtn)OHENT  BY  DSFAUI/T  AGAINST  GaSNISREB. 

A  judgment  by  default  against  a  garnishee  in  an  attachment  suit,  for  failure  to 
answer  the  allegations  and  interrogatories  filed  against  him,  is  void,  in  the  absence 
of  proof  against  him,  and  a  personal  judgment  against  a  defaulting  garnisliee  can 
be  had  only  upon  summons  and  trial. 

2.  iNJtJWCTioN— Rkmkdy  at  Law. 

A  complaint  seeking  to  enjoin  an  execution  on  a  judgment  at  law  is  demurrable, 
unless  it  show  that  complainant  has  no  full  and  adequate  remedy  at  law,  by  appeal, 
certiorari^  or  application  to  the  court  which  rendered  the  judgment. 

3.  SaMK— JUDQMBKT  VoiI>— DAMAOBB. 

Where  an  injunction  is  granted  enjoining  execution  upon  a  void  judgment,  dam- 
ages will  not  bie  assigned  on  dissolving  the  injunction. 

Appeal  from  circuit  court,  Nevada  county. 
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On  June  4, 1884,  appellant  filed  his  bill  for  an  injunction  against  appellees, 
setting  up,  in  substance,  the  following  facts:  That  Qejer^  Adams  &  Go.  had 
obtained  judgment  against  William  T.  Owens,  before  a  justice  of  the  peace  for 
Nevada  county,  Arkansas,  and  after  the  issuance  of  an  execution,  and  a  re- 
turn thereon  nulla  bona,  filed  a  transcript  of  such  judgment  in  the  circuit 
clerk^s  ofiice,  which  was  recorded,  etc.,  as  required  by  law;  that  afterwards, 
on  the  twenty-third  day  of  December,  1883,  Geyer,  Adams  &  Co.  sued  out  a  writ 
of  garnishment  from  the  circuit  court  against  appellant,  commanding  him  to 
answer  on  the  first  day  of  the  March,  1884,  term  of  said  court,  which  was 
served  on  him,  etc. ;  that  the  allegations  and  interrogatories  were  filed  on  or 
before  the  third  day,  and,  on  the  fourth  day  after  the  return-day  of  said  writ, 
Geyer,  Adams  &  Go.  obtained  a  judgment  by  default  against  appellant  as 
such  garnishee;  that  an  execution  had  been  sued  out,  and  was  about  to  be 
levied,  upon  appellant's  property  by  appellee  MoLure,  the  sheriff  of  Pike 
county;  that  he  was  not  indebted  to  said  Owens,  and  had  in  his  possession  no 
property  belonging  to  him,  (Owens,)  except  a  small  batch  of  worthless  olaims, 
which  he  offered  to  turn  over  to  the  court  or  hold  subject  to  its  orders;  that 
on  the  day  prior  to  the  return-day  of  the  writ  he  was  taken  sick,  and  by  rea- 
son of  said  sickness  was  unavoidably  prevented  from  attending  and  answer- 
ing said  allegations  and  interrogatories  for  one  week,  and  until  some  time 
after  the  judgment  was  rendered  against  him ;  that  during  his  sickness  the  Lit- 
tle Missouri  river  and  creeks  near  it  became  overflowed,  and  prevented  the  ap- 
pellant from  crossing  for  an  additional  period  of  10  days,  and  appellant  thought 
the  Nevada  circuit  court  did  not  last  exceeding  two  weeks ;  that  he  had  intended 
to  appear  and  answer,  denying  his  indebtedness,  etc.  Appellee  filed  a  general 
demurrer  to  the  complaint,  and  motion  to  dissolve  the  injunction.  The  court 
sustained  the  demurrer,  and  dissolved  the  injunction,  and  assessed  the  dam- 
ages sustained  by  Geyer,  Adams  &  Go.  by  reason  of  the  injunction,  and  ren- 
dered judgment  ther^or  against  plantiff ,  and  plaintiff  appeals. 

Atkinson  <&  Tompking,  for  appellant.  Bmoote,  McRae  A  Hinton,  for  ap- 
pellee. 

Battle,  J.  The  judgment  recovered  by  appellees  Geyer,  Adams  &  Go., 
against  appellant,  for  $148,  in  the  Nevada  circuit  court,  at  the  March  term 
thereof,  in.1884,  is  void.  Giles  v.  Hicks,  45  Ark.  271;  JSt.  Louis,  I.  M.  c§  8. 
By.  V.  Richter,  48  Ark.  — ,  3  S.  W.  Bep.  56.  The  appellant  fails  to  show 
in  his  complaint  that  he  has  not  a  full  and  adequate  remedy  at  law.  Unless 
he  can  show  that  he  has  not  such  a  remedy,  either  by  i^peal,  certiorari, 
application  to  the  court  itself  which  rendered  the  judgment,  or  in  any  oth«r 
legal  and  adequate  manner,  he  is  not  entitled  to  relief  by  injunction.  The 
demurrer  to  the  complaint  was  properly  sustained.  1  High,  In  j.  §§  229,  230; 
Sanders  v.  Sandys,  20  Ark.  610;  Bell  v.  Greenwood,  21  Ark.  249;  aUUweU 
v.OKtJcr,  35Ark.  187. 

The  court  erred  in  assigning  damages  on  the  dissolution  of  the  injunction* 
and  rendering  judgment  therefor  against  appelant.  The  judgment  enjoined 
being  void,  no  damages  were  sustained  by  the  stay  of  prooeedii^  thereon. 
The  decree  of  the  court  below  is  therefore  reversed,  and  a  decree  will  be  en- 
.tered  here  in  accordance  with  this  opinion. 


ISH  V.  MgRae  and  others. 

{Siiprtme  Court  of  Arhcuuas,    March  6,  1887.) 

FoBOiBLB  Entry  and  Dstainbb— Whsk  MAnrrAniABLB— Vbndob  and  Vbndeb. 

A.  was  let  into  possession  of  land  by  B.,  the  then  owner,  under  a  written  oontraofe 
for  a  conveyance.  When  the  contract  was  executed,  he  gave  his  two  notes  for  the 
payment  of  the  purchase  money,  due  one  and  two  years  thereafter,  with  interest. 
A  deed  was  to  be  executed  when  all  the  purchase  money  was  paid.    The  first  note 


Digiti 


ized  by  Google 


Ark.]  ISH  V.  m'rae.  441 

contained  a  stipnlation  that,  if  It  was  not  paid  when  due,  A.  shotild  pay  to  B.  ''ens- 
tomary  rent ''  for  the  use  of  the  land.  Prior  to  A:'8  contract  with  B.  the  latter  had 
mortgaged  the  land  to  secore  a  debt  due  to  C,  and  the  mortgage  had  been  duly  re- 
cord^ when  A.  acquired  his  rights.  The  land  was  sold  under  the  mortgage,  and 
purchased  by  0.  A.  failed  to  pay  his  first  note,  which  fell  due  shortly  beiore  C.  re- 
eeived  his  deed,  and,  after  an  unsuocessfYil  attempt  to  agree  with  him  upon  the  rent 
he  should  pay,  G.  gave  him  notice  to  quit.  S«ld,  that  at  the  time  G.  became  owner 
of  the  land  the  relation  of  landlord  and  tenant  existed  between  A.  and  B. ;  that  G.^ 
by  his  purchase,  succeeded  to  B.'s  rights;  and  that  G.  could  maintain  an  action  of 
unlawful  detainer  against  A.,  as  his  tenant. 

Appeal  from  circuit  conrt,  Ouachita  county. 

B.  W,  Johnson,  for  appellant.    B,  Q.  Bunn,  for  appellees. 

CocKRiLL,  C.  J.  The  appellees  obtained  the  possession  of  lands  held  by 
the  appellant  in  an  action  of  unlawful  detainer.  The  only  question  mooted 
at  the  trial  that  it  is  necessary  to  determine,  in  order  to  test  the  correctness  of 
the  judgment  against  the  appellant,  is,  was  he  at  the  time  the  suit  was  insti- 
tuted standing  in  the  relation  of  tenant  to  the  appellees,  within  the  meaning 
of  the  unlawful  detainer  act?  The  appellant  was  let  into  possession  of  the 
land  by  Robert  Hampton,  the  then  owner,  under  a  written  contract  for  a  con- 
veyance. When  this  contract  was  executed  he  gave  his  two  notes  for  the  pay- 
ment of  this  purchase  money,  one  due  one  and  one  two  years  thereafter,  with 
interest.  A  deed  was  to  be  executed  when  all  the  purchase  money  was  paid. 
The  first  note  contained  a  stipulation  that,  if  it  was  not  paid  when  due,  Ish 
should  pay  to  Hampton  "customary  rent"  for  the  use  of  the  land.  Prior  to 
Ish's  contract  with  Hampton,  the  latter  bad  mortgaged  the  lands  to  secure  a 
debt  due  to  W.  E.  McBae  &  Co.,  and  the  mortgage  had  been  duly  recorded 
when  Ish  acquired  his  rights.  The  land  was  sold  under  the  mortgage,  and 
purchased  by  the  appellees.  Ish  failed  to  pay  his  first  note,  which  fell  due 
shortly  before  they  received  their  deed ;  and,  after  an  unsuccessful  attempt  to 
agree  with  him  upon  the  rate  he  should  pay  for  the  occupation  of  the  land, 
they  gave  him  notice  to  quit,  and  brought  tMs  action.  There  was  some  con- 
flict in  the  testimony  as  to  whether  Ish  actually  attorned  to  the  appellees,  and 
promised  to  pay  them  rent  for  the  premises,  and  it  becomes  necessary  to  test 
the  correctness  of  the  court's  charge  to  the  jury,  in  which  they  were,  in 
effect,  told  that,  after  Ish's  failure  to  pay  his  first  note,  he  held  the  land  as 
tenant  to  Hampton;  that  such  was  the  effect  of  the  contract  between  him  and 
Hampton. 

The  agreement  between  the  parties  about  the  possession  roust  determine 
the  relation  between  them,  and,  though  it  consists  of  two  separate  and  dis- 
tinct atipulalions,  they  are  to  be  read  together  as  one  contract,  {Ex  parte 
Hodges,  24  Ark.  197;  Ni4sk8^  Heirs  v.  Rector,  4  Ark.  251;)  and  that  contract 
is  competent  evidence  to  establish  or  rebut  the  relationship  of  landlord  and 
tenant,  (Mason  v.  Delancy,  44  Ark.  444.)  If  the  contract  shows  that  the  de- 
fendant was  in  under  an  agreement  to  purchase,  the  idea  of  a  tenancy  was 
rebutted,  and  neither  Hampton,  nor  those  succeeding  to  bis  rights,  could 
evict  him  by  the  summary  process  of  unlawful  delainer,  although  he  had  not 
strictly  complied  with  the  contract  of  purchase,  {Mason  v.  Delancy,  supra; 
NeoTOace  v.  West,  38  Ark.  682;  McComhs  v.  Wallace^  66  N.  C.  481;  Nightin- 
gale T.Barens,  47  Wis.  889,  2  N.  W.  Rep.  767;  Chicago,  B.  <&  Q.  liy,  v. 
8kupa,  16  Neb.  841,  20  N.  W.  Rep.  398;)  but  if,  on  the  other  hand,  the 
meaning  of  it  is  that  he  is  to  pay  rent,  or  a  compensation  for  the  use  of  the 
land,  then  he  was  a  tenant,  {Saunders  v.  Musgrave,  6  Barn.  &  C.  524, 18  E. 
C.  L.  240;)  and,  as  he  held  over  after  the  expiration  of  his  term,  he  could  be 
evicted  by  the  remedy  here  adopted. 

The  first  stipulation  of  the  contract  is  one  of  purchase  and  sale.  It  binds 
the  vendor  to  convey  to  the  defendant,  but  to  the  terms  of  this  agreement 
there  is  annexed  the  condition  that,  in  case  of  failure  in  the  performance  of 
the  agreement  to  pay  the  first  installment  of  purchase  money,  the  intended 

Digitized  byVjOOVlC 


442  SOUTHWESTERN   REPORTER.  [Ark. 

vendee  shall  thereafter  pay  rent  for  the  use  of  the  land.  It  was  certainly 
competent  for  the  parties  to  enter  into  a  binding  agreement  of  this  nature. 
Wells  V.  8mUh,  2  Edw.  Ch.  78,  7  Paige,  22.  The  vendor  being  unwilling  ta 
take  the  hazard  of  losing  both  principal  and  interest  of  the  purchase  price, 
and  the  rent  of  the  land  as  well,  may  make  a  sale  upon  condition,  and  give 
the  vendee  an  option  to  hold  as  purchaser  or  as  tenant  after  a  given  day.  The 
vendee  here  has,  in  effect,  agreed  that  his  right  shall  depend  upon  the  scru- 
pulous adherence  to  the  engagement  he  made  to  pay  the  purchase  price,  and 
that  time  should  be  a  material  consideration  in  the  contract.  The  contin- 
gency thus  provided  for  by  the  vendor  had  occurred  when  the  notice  to  quit 
was  given,  and  the  defendant  was  then  holding  possession  under  his  agree- 
ment to  account  to  the  owner  for  the  rental  value  of  the  lands.  As  was  said 
by  the  supreme  court  of  Mississippi  in  a  case  the  facts  of  which  are  almost 
identical  with  those  we  are  considering,  ''the  vendee,  having  in  this  case  con- 
fessedly failed  to  pay  the  purchase  money,  came  under  the  conditional  obligar 
tion  which  he  had  by  his  agreement  imposed  upon  himself  to  pay  rent.  This» 
being  a  valid  and  legal  obligation,  was  enforceable  by  distress  warrant." 
Vick  V.  Ayres,  56  Miss.  670.  In  that  case  the  contract  to  purchase  was  in 
parol,  but,  in  our  judgment,  that  is  immaterial,  because,  in  any  action  which 
depends  upon  the  existence  of  the  relationship  of  landlord  and  tenant  between 
tiie  parties,  the  contract  upon  the  faith  of  which  the  one  enters  and  holds  un- 
der the  other  may  be  proved  for  the  purpose  of  elucidating  that  question, 
whether  it  is  written  or  in  parol.  Mason  v.  Belancy^  supra;  Carpenter  v.. 
U.  S.,  17  WaU.  489. 

In  the  case  of  Stinson  v.  Datismanf  20  How.  461,  where  there  was  a  cov- 
enant to  sell  land  upon  condition  that  the  purchase  money  should  be  paid  in 
installments,  and  other  acts,  such  as  paying  taxes  and  effecting  insurance, 
should  be  performed  by  the  covenantee,  on  failure  to  perform  which  rent  was 
to  be  charged,  ancTthe  covenantee  entered  into  possession  under  the  contract, 
but  failed  to  execute  his  part  of  it,  it  was  held  that  he  was  holding  as  tenant, 
and  was  chargeable  with  rent.  And  in  Saunders  v.  Musgrar>e,  supra,  Lord 
Tenterden  held  that  the  relation  of  landlord  and  tenant  existed  between  the 
parties  to  a  contract  not  unlike  this.  See,  too,  Tayl.  I^ndl.  &  T.  §  25,  and 
note;  Dunham  v.  Tovmsendt  110  Mass.  440;  Blanchard  v.  McDaugal,  6  Wis. 
167;  Qault  v.  Btarmont,  51  Mich.  636,  17  N.  W.  Bep.  214;  Wells  v.  8mWh 
supra. 

The  case  of  Walters  v.  Meyer,  89  Ark.  560,  is  not  inconsistent  with  this 
view,  for  in  that  case  what  was  denominated  "rent"  by  the  parties  was  in  fact 
only  interest  upon  the  purchase  money.  There  the  vendee  was  to  pay  a  sum, 
"not  for  the  use  of  the  land,  grounded  on  the  estimated  value  of  such  use," 
as  was  said  in  Dakin  v.  Allen,  8  Gush.  33,  "but  as  forbearance  for  payment 
of  a  sum  of  money  for  which  he  had  give^  his  note." 

We  must  conclude,  then,  that  at  the  time  the  appellees  became  owners  of 
the  land,  the  relation  of  landlord  and  tenant  subsisted  between  the  defendant 
and  Hampton,  the  former  owner.  It  is  not  material  to  consider  what  equi- 
table rights  the  defendant  may  have  had  for  relief  against  the  non-perfonuance 
of  his  engagement  at  the  stipulated  time.  See  Atkins  v.  Rison,  25  Ark.  138. 
His  contract  was  made  subject  to  the  mortgage  under  which  the  appellees  pur- 
chased, and  their  title  relates  to  the  date  of  its  execution;  and  the  defendant 
did  not  undertake  to  do  more  than  rely  upon  the  terms  of  his  agreement  with 
Hampton  to  rebut  the  idea  of  a  tenancy.  In  this  he  must  fail.  The  appellees, 
by  their  purchase,  succeeded  to  Hampton^s  rights,  according  to  the  repeated 
decisions  of  this  court,  and  could  maintain  the  action  of  unlawful  detainer 
against  his  tenant  holding  over  after  the  expiration  of  his  term.  Mason  v. 
Delancy,  supra;  Johnson  v.  West,  41  Ark.  535;  Halliburton  v,  Sumner,  27 
Ark.  460;  Bradley  v.  Hume,  18  Ark.  284;  Frank  v.  Hedrick,  Id.  304. 

The  court's  charge  was  not  erroneous,  and  the  judgment  is  affirmed. 
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Key  v.  Bratjn,  Adm^x. 

{Supreme  Court  of  Texaa.    February  1,  1887.) 

Sale— Bill  or  Sale— Likn— Rboobd. 

A  writing  executed  by  A.,  purporting  "  to  bargain,  sell,  and  confirm  "  oertaiiY 
personal  property  to  B.,  upon  condition  that  if  B.  pays  a  certain  sum  of  money  the 
conveyance  snail  remain  m  full  force,  but,  in  case  of  default,  A.  may  take  the  goods 
and  dispose  of  the  same  as  to  hlra  may  seem  proper,  and  the  oonyeyance  shall  be 
from  that  time  null  and  void,  held^  the  writing  constituted  a  sale,  and  title  passed 
to  B.,  subject  to  a  lien  in  favor  of  A.  for  his  purchase  money,  coupled  with  a  power 
of  sale;  and.  the  instrument  not  having  been  recorded  as  a  chattel  mortgage,  the 
vendor,  A.,  could  assert  no  lien  as  against  creditors  of  the  vendee,  B. 

Appeal  from  Washington  county. 

Qarrettt  Searcy  dk  Bryan,  for  appellant.    C  R,  Breedlove,  for  appellee. 

Stattok,  J.  L.  &  A.  Bieeenbach  being  indebted  to  the  appellant  for  rent^ 
the  latter  sued  out  a  distress  warrant,  on  October  80, 1883,  which  was  levied 
on  the  property  in  controversy.  After  the  levy,  Emil  Braun  made  claim  to 
the  property  under  the  statute,  and,  on  account  of  the  disqualification  of  the 
county  judge,  the  proceeding  to  try  the  right  of  the  claimant  was  transferred 
to  the  district  court,  when,  Braun  having  died,  the  matter  was  prosecuted 
to  judgment  by  the  appellee,  who  was  appointed  administratrix.  The  prop- 
erty had  formerly  belonged  to  Emil  Braun,  who,  prior  to  the  levy,  executed 
to  one  of  the  defendants  in  the  action  for  rent  the  following  instrument: 

"  T?ie  State  of  Texas,  Cau/nty  of  Comal :  Know  all  men  by  these  presentSr 
that  I,  Emil  Braun,  of  the  county  and  state  aforesaid,  in  consideration  of  the 
payment  to  me  by  Mrs.  Louisa  Biesenbach,  wife  of  August  Biesenbach,  of 
the  county  of  Washington,  state  of  Texas,  of  the  money  hereinafter  mentionedr 
and  in  consideration  of  the  sum  of  one  dollar  to  me  duly  paid  by  the  said 
Louisa  Biesenbach,  the  receipt  of  which  is  hereby  ackowledged,  do  bargain,, 
sell,  and  confirm  unto  the  said  Mrs.  Louisa  Biesenbach  all  the  stock,  goods, 
household  furniture,  and  all  other  goods  and  chattels  whatsoever,  mentioned 
in  the  schedule  annexed  hereto,  and  which  are  now  in  Central  House,  in  the 
town  of  Brenham,  said  Washington,  county.  Now,  the  above  and  foregoing 
conveyance  is  made  upon  the  express  condition  that  if  the  said  Mrs.  Louisa 
Biesenbach  shall  well  and  truly  pay  or  cause  to  be  paid  unto  the  said  Emil 
Braun,  his  executors,  administrators,  or  assigns,  the  sum  of  twelve  hundred 
dollars,  with  interest  thereon  from  the  date  hereof  at  the  rate  of  8  per  cent, 
per  annum,  on  or  before  the  expiration  of  twelve  months  from  the  date  hereof, 
then  this  conveyance  shall  be  and  remain  in  full  force  and  effect;  but  in  case 
default  shall  be  made  in  the  payment  of  the  said  sum  of  money,  or  of  any  part 
thereof,  then  it  shall  and  may  be  lawful;  and  the  siud  Emil  Braun  hereby 
expressly  reserves  the  right  and  privilege,  to  enter  into  said  Central  House, 
and  such  other  place  or  places  as  the  said  goods  and  chattels  are  or  may  be 
placed,  and  take  and  carry  away  the  same,  and  sell  and  dispose  of  the  same 
as  to  him,  the  said  Emil  Braun,  may  seem  most  fit  and  proper;  and  then  the 
above  conveyance  shall  be,  from  that  time  and  henceforth,  null  and  void,  and 
of  no  force,  virtue,  or  effect  whatever.  In  testimony  whereof  I  have  this  day 
signed  this  instrument  in  duplicate,  this  thirteenth  day  of  July,  1883. 

"Emil  Bkavn." 

The  entire  purchase  money  was  $2,000,  of  which  $800  was  paid  in  caalu 
after  which  Biesenbach  and  wife  went  into  possession.  The  judge  who  tried 
the  cause  held  that  title  did  not  pass  by  the  instrument  above  copied,  and 
rendered  a  judgment  for  the  claimant,  and  upon  the  correctness  of  this  con- 
struction depends  the  right  of  the  parties.  The  instrument,  upon  its  face, 
professes  to  "bargain,  sell,  and  confirm*'  the  property  to  Louisa  Biesenbiiclw 
and,  unless  the  other  language  used  in  the  instrument  restricts  the  operation 
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of  the  words  above  used,  it  must  be  held  that  title  passed  by  it.  That  the 
vendor  Intended  to  reserve  some  character  of  right  is  apparent  from  the  lan- 
guage used,  and  the  inquiry  is,  what  right  did  he  reserve?  Did  he  retain  the 
title  in  himself,  or  did  he  only  retain  a  lien?  He  in  effect  declared  that  the 
conveyance  should  remain  in  full  force  and  effect  if  the  balance  of  the  pur- 
chase money  was  paid  when  due,  by  which  we  may  understand  that,  in  the 
event  named,  the  purchaser  should  hold  the  property  freed  from  any  claim 
whatever  which  the  vendor,  under  all  the  terms  of  the  Instrument,  would 
have  upon  it  if  the  balance  of  the  purchase  money  was  not  paid.  The  instru- 
ment does  not  declare  that  the  conveyance  shall  cease  to  be  operative  if  the 
balance  of  the  purchase  be  not  paid  when  due;  but  it  places  it  in  the  power 
of  the  vendor  to  enforce  the  payment  of  the  purchase  money.  The  instru- 
ment does  not  empower  the  vendor  to  retake  and  hold 'in  his  own  right  the 
property  in  any  event,  but  it  does  empower  him,  if  the  purchase  money  be  not 
paid,  to  take  possession  of  it,  ''and  sell  and  dispose  of  the  same  as  to  him, 
the  said  Emil  Braun,  may  seem  most  fit  and  proper;  and  t7^en  the  above  con- 
veyance shall  he  from  t?iat  time  and  henceforth  null  and  void,  and  of  no 
force,  virtue,  or  effect  whatever. " 

The  manifest  purpose  of  these  clauses  was  to  retain  an  express  lien,  with 
power  to  sell  the  property,  and  pay  the  debt,  if  the  purchaser  made  default. 
They  recognize  the  fact  that  the  title  had  been  conveyed  by  the  preceding  part 
of  the  instrument,  and,  in  effect,  declare  that  it  shall  so  remain  unless  divested 
by  a  sale  which  the  instrument  authorized  the  vendor  to  make.  The  title  was 
to  be  divested  just  as  maybe  the  title  of  every  person  who  has  given  a  lien  on 
property  coupled  with  a  power  to  sell  it;  and,  as  if  to  emphasize  the  fact  that 
title  was  intended  to  pass  and  did  pass  by  the  instrument,  the  event  is  named 
and  the  time  fixed  which,  in  all  such  cases,  will  divest  a  conveyance  of  power 
longer  to  give  title.  The  instrument  never  having  been  recorded  or  filed  as 
chattel  mortgages  are  required  to  be,  the  appellee  can  assert  no  right  against 
Ihe  creditors  of  the  vendee. 

The  judgment  will  be  reversed,  and  cause  remanded,  with  instructions  to 
the  district  court  to  enter  judgment  for  the  appellant  in  accordance  with  this 
opinion,  and  the  statute  regulating  such  cases,  and  for  all  costs  in  the  case. 
It  is  so  ordered. 


BicHARDSON  and  others  v.  Levi  and  others. 
iSupreme  Court  of  Texoi,    February  11,  1887.) 

1.  Appeal— AssiomcBNT  of  Brbob. 

An  asaisnnient  of  error  that  the  court  erred  in  each  and  every  finding  of  fact  be- 
cause said  findings  ''are  not  just  and.  fkir  conclusions  from  the  evidence  in  the 
case,"  is  too  geueral,  and  will  not  be  regarded. 

ji.  Deei>— QurroLAiM— NoTiOB. 

A  party  receiving  a  quitclaim  deed  to  land  cannot  be  deemed  a5ofta  jScb  purcbaaer 
without  notice  of  any  mterest  adverse  to  his  grantor.  Such  a  conveyance  indicates 
by  its  very  form  that  the  grantor  has  doubts  of  his  title,  and  the  grantee  takes  with 
notice  that  he  is  getting  a  dubious  title,  and  is  pat  upon  inquiry  as  to  the  claim 
which  casts  doubts  upon  it.  But  the  language  of  the  aeed  being  that  the  grantor 
"grants,  bargains,  and  sells,"  as  well  as  quitclaims,  the  grantee  has  his  election 
in  what  way  to  take,  and  may  take  what  HUur  of  these  words  would  oonv^,  and 
is  not  restricted  by  the  fact  that  his  estate,  under  one  of  the  words,  would  be  of  less 
value  than  under  another,  he  may  therefore  escape  being  charged  with  notice  un- 
der the  "quitclaim*'  by  electing  to  take  under  the  ''grant,  bargain,  and  sale." 

Appeal  from  Victoria  county. 

A.  B,  Peticolas,  for  appellants.    Stockdale  d^  Proctor  and  8eott  d^  Levi, 
for  appellees. 

Willie,  C.  J.    This  was  an  action  of  trespass  to  try  title  to  a  block  of 
ground  in  the  town  of  Victoria.    It  was  brought  by  M.  Richardson  and  her 
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husband,  John  W.  Richardson,  against  the  appellees,  G.  A.  Levi,  A.  Lowe, 
and  Marion  Wheeler,  each  of  whom  set  up  the  following  defenses,  viz. :  Not 
guilty;  limitation  of  8, 5,  and  10  years;  innocent  purchaser  for  value,  without 
any  notice  of  any  adverse  claim  to  the  land;  equitable  estoppel;  and  laches 
and  stale  demand.  Levi  and  Lowe  pleaded  also  improvements  in  good  faith, 
with  prayer  for  judgment  for  their  value.  The  case  was  tried  by  the  judge 
without  a  jury,  who  found  against  the  defendants  upon  all  their  defenses  ex- 
cept  that  of  laches  and  stale  demand.  He  found,  however,  in  favor  of  Levi 
and  Lowe  upon  their  suggestion  of  improvements  in  good  faith. 

The  plaintiffs  and  defendants  all  derived  title  from  Bobert  H.  Bradley.  He 
had  exchanged  the  block  in  controversy,  together  with  other  property  in 
Texas,  for  some  property  in  Tennessee,  which  is  claimed  in  this  suit  to  have 
been  the  separate  property  of  Mrs.  M.  M.  Richardson.  Deeds  were  passed  be- 
tween the  parties,  but  it  was  not  shown  whether  the  deed  from  Bradley  for 
the  Victoria  property  was  made  to  Mrs.  Richardson  or  to  her  husband.  It 
was  never  recorded;  and,  so  far  as  the  record  shows,  neither  Richardson  nor 
his  wife  set  up  any  claim  to  this  block  for  perhaps  30  years  after  the  deed  was 
executed.  Some  18  months  after  the  date  of  the  deed,  James  Park  obtained 
a  judgment  against  John  W.  Richardson,  and  an  execution  issued  thereon, 
was  levied  upon  this  block,  and  at  execution  sale  it  was  bought  in  by  Park, 
who  credited  the  purchase  money  upon  tlie  execution,  and  received  from  the 
sheriff  a  deed  for  the  property.  Some  fbur  years  afterwards  Park  sold  the 
block  to  John  C.  Moody  for  $200,  and  executed  to  him  a  deed  of  which  the  fol- 
lowing is  a  copy: 

"Know  all  men  that  I,  James  Park,  of  Williamson  county,  state  of  Ten- 
nessee, for  the  sum  of  two  hundred  dollars,  received,  to  my  full  satisfaction, 
of  John  0.  Moody,  of  Victoria  county,  in  the  state  of  Texas,  do  by  these  pres- 
ents grant,  bargain,  sell,  demise,  release,  and  forever  quitclaim  unto  the  said 
Moody,  his  heirs  and  assigns,  the  following  lots  of  land  situated  and  being  in 
the  town  of  Victoria,  county  of  Victoria,  and  state  of  Texas,  and  known  upon 
the  map,  and  according  to  the  plan  of  said  town,  as  building  lots  Nos.  1, 2, 8, 
and  4,  in  block  131  and  range  9. 

**  Witness  my  hand  and  scroll  for  seal,  this  twenty-first  day  of  July,  1858. 
[Signed]  "James  Park."    [Seal.] 

Moody  conveyed  by  quitclaim  deed,  November  4,  1858,  to  J.  O.  Wheeler 
for  the  consideration  of  $500.  Marlon  Wheeler,  one  of  the  defendants,  in- 
herited one-third  of  one  of  the  lots  in  the  block  from  J.  O.  Wheeler,  and  the 
remainder  of  the  block  passed  by  mesne  conveyances,  all  of  which  were  war- 
ranty deeds,  to  the  several  defendants  in  this  cause. 

Among  other  conclusions  of  fact  found  by  the  judge  was  the  following: 
"  That  all  of  the  purchasers  of  the  premises  since  the  sale  under  the  execution  in 
1854  purchased  without  notice  of  any  claim  or  right  of  Mrs.  Richardson,  and 
that  they  each  and  all  paid  value  for  the  parcels  of  land  by  them  respectively 
bought."  This  conclusion  is  not  questioned  here  by  any  proper  assignment 
of  error.  It  is  true  that  there  is  an  assignment  that  the  court  erred  in  each 
and  every  finding  of  fact  from  fourth  to  tenth,  inclusive,  because  said  find- 
ings are  not  just  and  fair  deductions  or  conclusions  from  the  evidence  in  the 
case  to  be  found  in  the  record.  The  above-recited  conclusion  of  fact  is  the 
ninth,  and  would  therefore  be  embraced  in  the  assignment;  but  this  general 
manner  of  assigning  errors  has  been  often  held  by  this  court  to  be  insufficient. 
It  does  not  bring  to  our  attention  the  particular  finding  of  the  court  claimed 
to  be  unwarranted  by  the  evidence.  Moreover,  the  appellants  virtually  aban- 
don any  objection  to  the  ninth  conclusion  of  fact  by  specifying  in  their  brief 
the  particular  points  upon  which  they  take  issue  with  the  court  below  as  to 
its  findings  of  fact,  omitting  the  point  embraced  in  the  foregoing  conclusion. 
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As  one  of  his  conclusions  of  law  from  the  foregoing  facts,  the  learned  judge 
helow  held  that,  as  all  of  the  defendants  derived  title  through  a  quitclaim 
deed  executed  by  the  purchaser  under  execution  sale,  who  himself  had  paid 
the  purchase  money  by  crediting  it  upon  his  execution,  not  one  of  them  could 
be  considered  an  innocent  purchaser.  This  conclusion  presents  the  question 
to  which  we  propose  to  direct  our  attention.  It  may  now  be  regarded  as  the 
settled  law  of  this  state  that  a  party  rec^ving  a  quitclaim  deed  to  land  can- 
not be  deemed  a  bona  fide  purchaser,  without  notice,  of  any  greater  interest 
therein  than  his  grantor  had  at  the  date  of  the  execution  of  the  deed.  This 
doctrine  was  first  authoritatively  announced  in  Rodgera  v.  ^urcAard,  84  Tex. 
442,  and  has  been  adhered  to  ever  since  as  to  all  deeds  of  quitclaim  in  the 
strict  sense  of  that  term.  In  the  case  dted,  the  deed  conveyed  ''all  the 
right,  title,  and  interest"  of  the  grantors;  and  in  adl  the  authorities  relied  on 
to  sustain  the  decision,  the  deeds  under  consideration  made  use  of  similar 
language.  The  extent  of  the  decision  of  Rodgers  v.  Burchard  therefore  is  that 
a  deed  which  purports  to  convey  only  the  right,  title,  and  interest  of  the 
grantor  will  not  protect  the  grantee  against  prior  unregistered  instruments. 
The  question  as  to  the  rights  of  purchasers  under  quitclaim  deeds  has  since 
been  before  this  court  on  several  occasions,  and  the  decision  in  Rodgers  v. 
Burchard  has  been  limited  to  the  precise  case  then  before  the  court,  and  has 
been  held  to  have  gone  no  further  than  to  establish  the  principle  as  above 
formulated.  Harrison  v.  Boring,  44  Tex.  256;  Taylor  v.  Harrison^  47  Tex. 
460. 

In  Hanison  v.  Boring,  Chief  Justice  Bobertb,  in  delivering  the  opinion 
-of  the  court,  noticed  the  distinction  between  a  deed  which  purports  to  convey 
the  right,  title,  and  Interest  of  the  grantor  in  the  land,  and  one  which  pur- 
ports to  convey  the  land  itself.  He  distinctly  recognized  the  principle  an- 
nounced in  Van  Rensselaer  v.  Kearney,  11  How.  322,  that  when  the  deed 
contains  evidence  that  the  absolute  right  to  the  land,  and  not  the  title  or 
chance  of  title  is  sought  to  be  sold  and  bought,  the  grantee  may  be  a  bona 
Jlde  purchaser,  notwithstanding  the  deed  may  have  in  some  respects  the 
qualities  of  a  quitclaim  deed  in  form.  The  opinion  in  Harrison  v.  Boring 
warrants  the  conclusion  that  one  who  has  in  good  faith  purchased  the  abso- 
lute right  to  land,  in  contradistinction  to  that  of  the  title  or  claim  of  title  of 
the  grantor,  and  by  outside  proof  has  shown  that  he  paid  a  valuable  consid- 
eration therefor,  may  claim,  as  an  innocent  purchaser,  against  any  adverse 
title  or  equities  of  which  he  had  no  notice.  This  was  the  construction  placed 
upon  the  decision  by  Judge  Moore  in  Taylor  v.  Harrison,  supra;  and  this 
court  in  that  case  approved  the  decision  in  Rodgers  v.  Burchard  in  so  far  only 
as  it  was  qualified  by  the  opinion  in  Harrison  v.  Boring,  Judge  Moore 
said,  in  effect,  that  the  doctrine  that  a  grantee  under  a  quitclaim  deed  is  not 
to  be  treated  as  a  bona  fide  purchaser  applies  only  to  quitclaim  deeds  in  the 
strict  sense  of  that  species  of  conveyance,  i.  e,,  when  the  instrument  pur- 
ports and  is  intended  to  convey  only  the  right,  title,  and  interest  in  the 
property  named  in  it;  and,  as  to  the  rights  of  purchasers  in  this  respect,  he 
drew  a  distinction  between  such  deeds,  and  those  purporting  to  convey  an 
absolute  title  to  land  without  covenants  of  warranty.  The  clear  deduction 
from  these  cases  is  that  in  order  to  charge  a  purchaser  with  notice  of  an  unre- 
corded instrument  or  secret  lien  or  equity  by  reason  of  the  character  of  deed 
under  which  he  claims,  that  deed  must  purport  to  convey  and  quitclaim  to 
the  purchaser  no  more  than  the  right,  title,  or  interest  of  the  grantor. 

Upon  an  examination  of  the  decisions  of  other  states  where  a  quitclaim 
purchaser  is  subject  to  the  same  rule,  we  And,  so  far  as  the  cases  afford  us  in- 
formation, that  the  decisions  were  upon  deeds  purporting  to  convey  only  the 
title  or  Interest  of  the  grantor.  Crapo  v.  Brown,  40  Iowa,  489;  MarshaU  v. 
RoberU,  18  Minn.  408.  (Gil.  365;)  Smith  v.  Bankof  Mobile,  21  Ala.  124;  Ridg&- 
way  V.  Holliday,  59  Mo.  455.    In  the  case  of  Hope  v.  Stone,  10  Minn.  141,  (Gil. 
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114,)  the  court,  in  holding  that  the  deed  before  them,  which  conveyed  only  the 
right,  title,  and  interest  of  the  grantor,  did  not  protect  the  grantee  against  a  pre- 
vious trust  with  which  the  land  conveyed  was  charged,  said  that  if  it  had  been 
a  conveyance  of  the  land,  instead  of  the  right,  title,  and  interest  of  the  grantor, 
it  might  be  necessary  to  inquire  whether  the  registration  or  possession  of  the 
•opposing  claimant  was  notice  to  the  grantee.  But  they  say,  as  he  only  took 
his  grantor^s  right,  he  took  nothing  which  the  latter  had  previously  conveyed. 
The  very  terms  of  the  deed  were  notice  to  him  of  all  the  rights  previously 
-conferred  upon  others  by  his  grantor.  This  view  seems  to  accord  with  that 
intimated  in  the  decisions  of  our  own  court  to  which  we  have  referred,  and 
they  doubtless  can  be  rested  upon  the  principles  announced  in  the  Minnesota 
case;  viz.,  in  a  strictly  quitclaim  deed  the  grantee  takes  no  more  than  the 
grantor  can  lawfully  convey,  and  the  fact  that  the  deed  purports  to  do  no 
more  gives  notice  of  the  prior  right  of  third  parties. 

Strictly  speaking,  no  deed  can  of  itself  convey  a  greater  estate  than  the 
grantor  owns  at  the  time  of  making  it,  whether  it  be  a  quitclaim  of  interest, 
or  a  deed  to  the  land  with  or  without  covenants  of  warranty.  If  the  title  of 
the  grantee  is  better  than  that  held  by  his  vendor,  it  is  because  the  owner  of 
an  outstanding  claim  cannot  assert  it  against  the  purchaser,  though  he  might 
have  done  so  against  his  grantor.  The  latter  receives  the  title  of  the  grantor, 
■accompanied  with  a  right  which  the  former  did  not  possess,  viz.,  to  defend 
against  secret  outstanding  titles  of  which  the  grantor  was  charged  with  no- 
tice, but  of  which  the  grantee  is  in  fact  ignorant.  This  is  the  effect  of  a  deed 
which  purports  to  convey  the  property,  and  not  the  right  of  the  maker  of  the 
instrument.  On  its  face  it  passes  an  indefeasible  title,  and  gives  no  notice 
that  there  may  be  some  secret  claim  which  may  defeat  it.  The  law  makes  it 
what  it  purports  to  be, — ^a  conveyance  of  a  good  title  to  the  land,  so  far  as 
such  secret  claims  are  concerned,  by  forbidding  their  owners  to  assert  such 
claims  against  the  purchaser,  and,  as  said  in  Taylor  v.  Harrison,  supra, 
whether  the  deed  has  or  has  not  a  clause  of  warranty.  This  clause  forms  no 
part  of  the  conveyance.  Where  the  instrument  in  which  it  is  contained  pur- 
ports to  make  a  fuU  and  perfect  conveyance  of  the  land  described  in  it,  this 
clause  does  not  strengthen  or  enlarge  the  title  conveyed.  It  is  a  separate  con- 
tract by  which  the  giantor  agrees  to  pay  damages  if  the  title  fails;  but  it  does 
not  make  the  title  itself  any  better.  If  it  accompanies  a  deed  which  conveys 
'Only  the  right  and  title  of  the  grantor,  it  evidences  a  confidence  of  the  grantor 
in  his  title  to  the  land,  and  a  want  of  like  confidence  on  the  part  of  the  grantee 
in  such  title.  But  an  unrestiicted  conveyance  of  the  property  for  a  fair  con- 
sideration shows  that  the  purchaser  supposes  that  he  is  getting  the  whole 
estate,  though  he  takes  no  separate  contract  for  a  return  of  the  purchase 
money  in  case  he  does  not.  Judge  Story  said  in  the  case  of  Flagg  v.  Mann, 
2  Sum.  562,  that  he  was  not  aware  that  any  covenant  of  general  warranty 
had  ever  been  held  necessary  to  entitle  the  vendee  to  make  the  defense  of  in- 
nocent purchaser,  when  he  bought  the  property,  and  not  the  interest,  of  the 
grantor.  If  he  gives  a  full  price  for  an  unquestioned  and  unquestionable  fee- 
simple,  the  absence  of  covenants  of  general  warranty  ought  not  to  take  away 
from  him  the  common  protection.  This  affords  proof  that  he  had  no  suspi- 
cion of  the  title  not  being  perfect,  and  he  has  ''an  equal  equity  with  any  per- 
son claiming  under  an  outstanding  and  unknown  trust;  and,  if  so,  the  legal 
title,  combined  with  the  equity,  ought  not  to  be  disturbed." 

If  a  grantor  conveys  no  more  than  his  title,  the  presumption  is  that  he  had 
doubts  as  to  his  right  to  the  land,  and  notice  of  some  opposing  claim;  and  he 
thus  e3(pre8ses  that  doubt  upon  the  face  of  the  deed.  If  he  conveys  the  land 
without  restriction  as  to  title,  the  presumption  is  that  he  had  and  intended  to 
convey  as  full  a  title  as  could  be  held  in  the  land,  and  that  he  had  no  doubt  of 
his  right  to  do  so.  The  purchaser  in  each  case  has  notice  that  he  is  getting 
such  title  as  his  grantor  purports  to  convey, — in  the  one  case  a  doubtful  title. 
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and  he  is  put  upon  inquiry  da  to  the  claim  which  casts  the  doubt  upon  it;  in 
the  other,  a  full  title,  and  he  need  make  no  inquiry  upon  tlie  subject. 

The  deed  from  Park  to  Moody  does  not  purport  on  its  face  to  convey  merely 
the  right  and  title  of  Park  to  the  land,  but  the  land  itself.  It  is  true  that  it 
uses  the  word  "quitclaim,"  in  connection  with  other  words  by  which  title 
may  be  passed  under  a  deed  of  conveyance;  but  we  do  not  think  this  word  re- 
stricts the  conveyance  in  any  manner  whatever.  The  words  used  in  the  or* 
dinary  form  of  quitclaim  at  common  law  are  "remise,  release,  and  forever 
quitclaim  all  the  right,  title,  and  interest,"  of  the  party  making  the  deed.. 
The  use,  in  addition  of  other  words,  such  as  "give,  grant,  bargain,  and  sell," 
would  not  change  the  character  of  the  conveyance  if  the  interest  sold  was  still 
described  as  the  "right  and  title"  of  the  grantor.  It  would  still  be  a  convey* 
ance  of  that  interest,  and  not  of  the  land  described  in  the  deed.  But  each  of 
the  words  of  conveyance  found  in  deeds  which  purport  to  convey  land,  and 
not  the  vendor^s  title,  had  at  common  law  its  own  signification  and  legal  ef- 
fect. The  word  "give"  was  used  in  conveying  a  fee-tail;  the  word  "grant" 
to  convey  an  incorporeal  hereditament;  the  term  "bargain  and  sell"  evidenced 
a  contract  to  convey  which  made  the  bargainer  to  hold  for  the  use  of  the  bar* 
gainee,  and  the  statute  of  uses  vested  the  title  in  the  usee.  A  release  waa 
used  only  when  the  releasee  was  in  possession,  and  the  releasor  conveyed  to 
him  his  own  title.  The  signification  of  these  termtf  has  been  somewhat  modified ; 
and,  in  America  at  least,  the  words  "grant"  or  "bargain  and  sell"  may  convey 
full  fee-simple  title  to  any  species  of  property.  A  release  may  be  used  to  convey 
a  title  to  one  who  has  no  previous  right  in  the  land,  and  is  in  most  states 
equivalent  to  the  word  "quitclaim."  It  is  customary  in  all  or  the  most  of 
these  terms  in  deeds  intended  to  pass  property  by  fee-simple  title,  and  the  law 
in  such  cases  is  that  the  party  receiving  the  deed  has  his  election  in  what  way 
to  take  it.  Hil.  Beal  Prop.  491,  492.  If  the  words  used  are  "grant,  bargain,, 
and  sell,  release  or  confirm,"  he  may  take  whatever  estate  either  of  these 
words  would  convey.  The  mere  fact  that  his  right  under  one  of  the  words 
would  be  of  less  value  than  under  another  does  not  limit  the  deed  to  what  the 
former  would  convey.  If  one  grants,  bargains,  and  releases,  the  grantor 
takes  his  title  as  well  by  grant,  bargain,  and  sale  as  by  release.  It  is  clear» 
therefore,  that  the  use  of  the  word  "quitclaim"  in  the  present  deed  did  not 
make  it  any  the  less  a  conveyance  of  the  lot  in  controversy,  or  restrict  it  so  as 
to  make  it  upon  its  face  convey  no  more  than  the  interest  of  the  grantor  in 
the  property. 

We  think  that  the  court  having  found  that  Moody  bought  without  notice 
of  Mrs.  Richardson's  claim,  and  paid  value  for  the  property,  should  have  been 
adjudged  a  bonaflde  purchaser  without  notice  under  the  deed  received  by  him 
from  Park,  and  that  for  this  reason  the  judgment  rendered  by  the  court  be* 
low  in  favor  of  the  appellees  was  correct.  This  relieves  from  the  necessity 
of  inquiring  whether  the  subsequent  vendees,  claiming  through  Moody,  might 
not  have  been  treated  as  hofiaflde  purchasers,  having  taken  warranty  deeds» 
notwithstanding  their  line  of  title  through  use  of  a  quitclaim  character. 
Nor  need  we  inquire  as  to  whether  the  ruling  of  the  court  was  correct  upon 
the  question  of  laches  and  stale  demand.  For  the  reasons  already  assigned,, 
the  judgment  is  affirmed. 


Moore  9.  Steele  and  others. 

{Supreme  OouH  of  TexoM.    February  25, 1S87.) 

Pabtn  EB8HIP— Dissolution— Assignmemt. 

A  partner  who  furnishes  the  money  to  purchase  cattle  for  a  partnership,  which  are 
to  be  owned  in  equal  shares,  and  afterwards  sells  his  andiviaed  half  interest  in  the 
cattle  without  mailing  any  sale  of  his  interest  in  the  partnership  or  of  his  doim 
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Bgainsi  his  puHi^et,  thereby  dissolves  the  partnership,  and  loses  his  lien  on  the 
cattle  owned  by  his  partner,  nor  does  the  transfer  by  nim  of  his  share  of  the  part- 
nership property  transfer  any  equity  he  might  have  against  his  partner. 

Appeal  from  Brazos  county. 

Suit  brought  bv  Jane  Gallen  against  A.  G.  Steele  and  Tom  Moore,  and  upon 
their  promissory  note;  Margaret  Moore,  appellant,  and  I.  Y.  Chinski  inter- 
vening.   Judgment  for  plaintiff.    Margaret  Moore  appeals. 

J,  3.  Thomas,  for  appellant.    Boone  dh  Cobbs,  for  appellees. . 

Gaines,  J.  Mrs.  Jane  Gallen  brought  this  suit  against  Tom  Moore  and  A. 
G.  Steele  upon  a  promissory  note  executed  by  them  payable  to  her,  and  sued 
out  a  writ  of  attachment,  which  was  levied  upon  a  certain  stock  of  cattle 
which  had  belonged  to  the  makers  as  partners,  and  also  upon  certain  indi- 
vidual property  of  Tom  Moore  which  had  been  mortgaged  to  secure  the  debt. 
Appellee  Chinski  intervened  in  the  suit,  and  claimed  a  lien  upon  one-half  of 
the  partnership  cattle  by  virtue  of  a  mortgage  executed  to  him  before  the 
levy  by  one  F.  M.  Steele,  who  had  previously  purchased  from  A.  G.  Steele. 
He  asked  that  F.  M.  Steele  be  made  a  party,  and  that  he  have  judgment  against 
him,  and  that  his  mortgage  be  foreclosed.  Appellant  also  intervened,  and 
set  up  a  purchase  of  all  the  property  levied  on  as  Tom  Moore^s,  including  his 
interest  in  the  partnership  before  the  levy  of  the  attachment;  and  sought  to 
have  the  interest  which  originally  belonged  to  Steele  sold  to  satisfy  the  debt 
before  subjecting  the  property  purchased  by  her  to  its  payment.  The  court 
gave  judgment  against  Tom  Moore  as  principal,  and  A.  G.  Steele  as  surety, 
on  the  note,  and  foreclosed  the  mortgage  and  attachment  lien  upon  Tom 
Moore's  individual  cattle,  and  a  half  interest  in  the  partnership  cattle;  but 
also  gave  judgment  against  F.  M.  Steele  in  favor  of  Steele,  and  foreclosed  his 
mortgage  upon  the  other  half  of  the  partnership  cattle. 

There  is  no  statement  of  facts  in  the  record,  but  the  court's  findings  of  the 
issues  of  fact  appear  in  the  transcript,  and  are  as  follows: 

(1)  Upon  an  understanding  that  A.  G.  Steele  would  sign  the  note  sued  on, 
of  date  the  twenty- ninth  of  May,  1888,  the  plaintiff  lent  the  $6,000  to  Thomas 
Moore,  and  took  a  mortgage  on  Moore's  individual  property,  600  head  of  cat- 
tle and  50  head  of  horses  branded  700.  Steele  signed  the  note  as  a  surety, 
and  Mrs.  Callen  accepted  him  as  such.  The  credit  was  extended  by  her  to 
Moore,  with  the  sureties  offered. 

(2)  The  $6,000  were  borrowed  by  Moore  with  an  understanding  with  Steele, 
his  co-defendant,  that  it  should  be  used  by  them  in  the  purchase  of  cattle,  and. 
they  contemplated  a  copartnership  in  the  cattle  business  at  the  time  the  money 
was  borrowed.  Mrs.  Callen  knew  nothing  of  the  contemplated  partnership 
at  the  time  she  lent  the  money. 

(3)  On  June  12,  1883,  the  $6,000  were  deposited  in  bank  in  the  city  of 
Houston  as  a  partnership  fund,  in  the  name  of  Steele  &  Moore,  and  the 
money  was  used  by  them  in  the  purchase  of  cattle,  among  whieh  cattle  are 
the  cattle  levied  on  by  plaintiff's  attachment  in  the  "H  F  L"  brand. 

(4)  Of  the  cattle  mortgaged  by  Moore  to  plaintiff,  there  are  now  $4,000  or 
$4,500  worth  also  attached  by  plaintiff. 

(5)  Moore  also  had  other  cattle  in  the  "H  F  L"  brand,  which  plaintiff  has. 
levied  on  under  her  attachment. 

(6)  On  the  seventeenth  day  of  April,  1886,  Thomas  Moore  sold  to  his 
mother  all  of  his  undivided  half  interest  in  the  said  partnei^hip  cattle,  and 
all  other  cattle  owned  by  him,  to  pay  her  a  debt  of  $1,600,  she  accepting  tho 
same  with  a  full  knowledge  of  his  business  relations  with  Steele,  and  of  the 
debt  due  plaintiff,  and  she  accepting  his  responsibility  in  relation  to  plain- 
tiff's debt.  At  the  same  time  Moore  sold  her  his  interest  in  the  Moore  home- 
stead, which  interest  is  worth  four  or  five  hundred  dollars.    This  interest  has 
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not  been  attached.    Moore  was  then  about  leaving  the  country,  or  had  fled 
the  country,  since  which  he  has  returned,  and  is  now  in  court. 

(7)  After  Moore  had  sold  out  and  left,  but  before  he  returned,  A.  G. 
Steele  sold  out  his  share  of  the  partnership  property  to  his  father,  F.  M. 
Steele,  for  a  valuable  and  adequate  consideration,  (82,650.)  as  per  bill  of  sale, 
dated  May  12,  1886.  The  sale  by  A.  G.  Steele  to  his  father  was  made  to 
avoid  any  liability  he  might  be  under  to  pay  the  plaintiff's  note,  whether  as 
surety  or  partner.  F.  M.  Steele  is  aifected  with  notice  of  the  existence  of 
the  partnership  between  Moore  and  Steele,  but  he  did  not  know  of  plaintiff's 
debt,  or  the  intention  of  A.  G.  Steele  to  avoid  its  payment. 

(8)  F.  M.  Steele  was  owing  intervener,  I.  Y.  Chinski,  81,648.40,  with  in- 
terest, and  $2,000  borrowed  of  him  with  which  to  buy  A.  G.  Steele's  stock, 
evidenced  by  notes;  and  to  secure  Chinski  he  executed  to  him  the  instrument 
in  evidence  purporting  to  be  a  bill  of  sale  of  the  stock  for  83,800,  dated 
twenty-fourth  day  of  May,  1886,  though  it  was  intended  to  be  a  mortgage  to 
secure  said  amount,  and  12  per  cent,  interest  from  its  date,  now  amounting 
to  83,969.60.  Chinski  had  no  actual  knowledge  of  the  partnership  between 
Moore  and  A.  G.  Steele,  but  is  affected  with  notice  of  it  by  the  recitals  of  the 
bill  of  sale  to  F.  M.  Steele  and  himself.  Chinski  had  no  actual  or  construc- 
tive knowledge  of  plaintiff's  debt,  or  the  manner  in  which  the  loan  was  ob- 
tained from  Mrs.  Callen,  or  of  the  partnership  in  contemplation  at  the  time  of 
the  loan. 

(9)  The  interest  of  A.  G.  Steele  obtained  in  the  86,000  (one-half  of  it)  re- 
mains unsettled  between  him  and  Thomas  Moore. 

(10)  Both  Thomas  Moore  and  A.  G.  Steele  are  insolvent. 

Now,  it  is  claimed  that  the  court  erred  in  refusing  to  subject  A.  G.  Steele's 
half  of  the  partnership  cattle  to  the  payment  of  plaintiff's  Judgment  before 
directing  a  sale  of  the  property  transferred  by  Tom  Moore  to  appellant.  In 
support  of  the  assignments,  it  is  contended  by  appellant's  counsel  that,  for 
the  payment  of  the  claim  against  A.  G.  Steele  growing  out  of  the  transaction 
jbetween  them,  Tom  Moore  had  a  lien  on  the  partnership  cattle,  which  passed 
to  appellant  by  the  sale  to  her,  and  that,  before  a  settlement  of  account  be- 
tween them,  Steele  could  not  assign  his  interest  in  the  cattle. 

The  interest  of  a  partner  in  the  property  belonging  to  a|lrm  is  only  his  pro- 
poilion  of  what  is  left  after  paying  the  partnership  debts,  and  it  is  the  right 
of  every  member  of  the  Arm  to  have  the  partnership  indebtedness  satisfied 
from  its  assets  before  any  division  can  be  had.  It  is  held  that  a  partner  who 
has  paid  the  debts  of  a  firm  has  a  lien  upon  the  partnership  property  for  his 
jreimbursement,  (Hill  v.  Beach,  12  N.  J.  £q.  31,)  and  also  one  who  has  ad- 
vanced money  to  the  firm  beyond  his  share  of  the  capital  is  entitled  to  retain 
.the  amount  due  him  before  the  other  partners  are  entitled  to  recover  any  of 
the  assets,  {Uhler  v.  Semple,  20  N.  J.  Eq.  288.)  The  findings  of  the  court  do 
not  make  clear  the  exact  nature  of  the  transaction  between  A.  G.  Steele  and 
Tom  Moore,  nor  do  we  think  it  important  that  this  should  be  determined. 
When  the  latter  sold  to  appellant  he  sold,  not  his  interest  in  the  partnership, 
nor  his  claim  against  his  partner,  Steele.  He  sold  simply  one-half,  undivided, 
of  the  cattle.  In  this  disposition  of  the  property  Steele  evidently  acquiesced, 
for  he  subsequently  sold  to  F.  M.  Steele  his  undivided  half  interest  in  the 
same.  The  effect  of  Moore's  sale  was  to  dissolve  the  partnership,  (Pars. 
Partn.  [3d  £d.J  pp.  433,  434;)  and  we  think  it  had  the  fui-ther  effect  to  take 
from  the  property  the  character  of  firm  assets,  and  to  make  the  purchaser 
and  A.  G.  Steele  merely  joint  owners  in  the  cattle.  Having  elected  to  treat 
the  property  as  if  all  equities  were  settled  between  the  partners,  and  to  ap- 
propriate to  himself  what  would  have  been  his  share  if  all  claims  against  the 
firm  or  between  the  partners  had  been  settled,  we  think  he  was  estopped  to 
set  up  that  he  had  any  claim  against  his  partner's  half  of  the  property  to  re- 
imburse him  for  any  advancement  made  to  the  firm,  or  any  liability  incurred 
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hy  him  on  that  account.  But,  if  he  had  such  claim,  we  do  not  see  that  a 
mere  sale  of  an  interest  in  the  property  would  transfer  this  equity  to  the  pur- 
chaser. The  court  found  that  the  note  sued  on  was  not  a  partnership  debt. 
If  Tom  Moore  had  any  equity  on  account  of  the  transaction,  it  was  only  to  be 
reimbursed  for  money  advanced  for  the  firm;  and  it  follows  from  what  we 
have  said  that,  after  the  sale  to  appellant,  neither  he  nor  she  was  in  a  position 
to  assert  this  equity. 
We  find  no  error  in  the  judgment,  and  it  is  affirmed. 


YoGELSANG  V.  NuLL  and  others. 
(Supreme  Oovrt  of  Texcu,    March  4, 1887.) 

L  iKTAlfOT— AVOIDIHO  BxJBD—AOKNOWLKDGMSnX— BerOPPBL. 

An  officer,  in  taking  the  acknowledgment  of  an  infant  to  a  deed,  inquired  if  she 
was  of  age,  and  one  of  the  other  grantors  answered,  ahead  of  her,  that  she  was,  and 
the  infant  remained  silent,  and  signed  the  deed,  wuich  was  afterwards  delivered  to 
the  grantee.  The  grantee  was  not  present  when  the  acknowledgment  was  taken, 
and  received  the  deed  in  ignorance  of  what  had  then  been  said  to  the  officer,  and 
without  making  any  inquiry  as  to  the  age  of  the  infant.  Held,  that  the  infant 
might  avoid  the  deea,  and  recover  the  property,  as  the  grantee  could  not  be  re- 
garded as  taking  the  property  upon  the  implied  representation  that  she  was  of  age; 
nor  could  the  officer  oe  regarded  as  his  agent,  so  as  to  charge  him  with  notice  of 
grantor's  minority  from  what  occurred  at  the  aoknowledgment. 
2.  Same— P&iNGiPAL  Am)  Aoknt. 

In  an  action  by  one  to  set  aside  a  deed  made  while  she  was  an  infant,  and  to  r^ 
cover  the  property  conveyed.  It  appearing  that  the  grantee  had  paid  the  purchase 
money  to  the  infant's  agent,  but  the  agent  had  never  paid  it  over  to  her,  held,  that 
the  infant  was  not  bound  to  restore  the  purchase  money  before  rescinding  the  deed, 
as  her  appointment  of  the  agent/was  not  binding  on  her,  but  voidable,  and  her  act, 
in  bringmg  suit  to  recover  the  property,  was  an  avoidance  of  the  appointment. 

Appeal  from  district  court,  Fayette  county. 
Broum  dk  Bunn^  for  appellant. 

WiLUB,  0.  J.  Appellees  brought  this  suit  against  Vogelsang  to  recover  an 
undivided  one-sixth  i ntereet  in  two  tracts  of  land  lying  in  Fayette  county.  De- 
fendant pleaded  a  general  denial,  claimed  that  he  was  sole  owner  of  both 
tracts,  and  asked  that  he  be  quieted  in  the  title  and  possession  of  the  same. 
Judgment  was  rendered  for  the  appellees  for  one-eighth  of  one  of  the  tracts, 
and  commissioners  were  appointed  to  partition  it.  From  this  judgment  the 
present  appeal  was  taken.  The  cause  was  submitted  to  the  Judge,  who  found 
thac  the  plaintiffs  had  no  interest  in  one  of  the  tracts  mentioned  in  the  peti- 
tion; and  as  to  the  other  tract  found  substantially  as  follows:  That  it  had 
been  the  community  property  of  Levi  Hart  and  his  wife;  that  Mrs.  Hart  died 
leaving  four  children  to  inherit  her  communityf  half  of  the  land,  of  which 
children  Mrs.  Null  was  one;  that  on  the  second  October,  1888,  Mary  Null, 
then  Mary  Hart,  being  unmanled,  and  only  19  years  of  age,  signed  and  ac- 
knowledged a  deed  conveying  the  land  to  F.  A.  Edwards,  for  the  considera- 
tion of  81,280  cash,  and  notes  for  $380.  This  deed  had  previously  been  signed 
by  her  father,  her  step-mother,  her  sisters,  ffnd  their  husbands.  Previous  to 
acknowledging  the  deed,  she  had  been  urged  by  some  of  the  grantees  of  the 
instrument  to  declare  to  the  officer  who  should  take  her  acknowledgment 
tiiat  she  was  21  years  of  age.  This  she  refused  to  do,  but,  when  the  officer 
asked  her  age,  one  of  these  grantors  spoke  ahead  of  her,  and  said  that  she  was 
over  21  years  old.  She  made  no  reply,  but  remained  silent,  and  signed  the 
deed.  On  the  eleventh  of  October,  1883,  she  signed  and  acknowledged  an- 
other deed  for  the  same  lands,  in  company  with  the  grantors  of  the  former 
instrument  and  the  husband  of  one  of  her  sisters  who  had  not  signed  the  for- 
mer deed.  This  last  conveyance  was  acknowledged  by  her  without  anything 
being  said  as  to  her  age,  by  herself  or  any  one  else.    Her  father  and  brother* 
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in-law  delivered  these  deeds  to  Edwards,  and  received  from  him  the  consider- 
ation for  the  land;  but  no  part  of  it  was  ever  paid  to  Mrs.  Null,  or  reached 
her  in  any  way.     The  appellant  holds  the  land  under  Edwards. 

We  cannot  regard  this  as  a  case  where  an  infant  has  induced  another  person 
to  receive  a  deed  upon  a  false  representation  made  by  her  that  she  was  of  full 
age  at  the  time  of  executing  the  Instrument.  Granting  that  we  are  to  treat 
as  her  own  the  undisputed  statement  made  in  her  presence  by  another  that 
she  was  21  years  of  age,  there  is  nothing  in  the  record  to  show  that  Edwards, 
the  grantee,  was  misled  by  her  conduct,  and  induced  thereby  to  receive  the 
deed,  and  pay  the  purchase  money  of  the  land.  He  does  not  seem  to  have 
asked  any  questions  about  the  matter.  The  two  deeds,  with  the  signature  of 
Mrs.  Null  attached  to  them,  were  tendered  to  Edwards  by  Mrs.  Null's  father 
and  brother-in-law,  and  he  seems  to  have  accepted  them  without  a  question, 
and  to  have  paid  the  purchase  money  to  the  party  from  whom  he  received  the 
deeds.  He  was  not  present  when  they  were  signed,  and  does  not  appear  to 
have  directed  any  inquiry  to  be  made  as  to  the  capacity  of  Mrs.  Null  to  make 
a  valid  conveyance.  The  officer  put  the  question  to  her  as  to  how  old  she 
was,  but  it  does  not  appear  that  In  so  doing  he  was  acting  on  behalf  of  the 
grantee  in  the  deed.  The  law  did  not  of  itself  constitute  him  agent  of  the 
grantee,  and  the  finding  of  the  court  does  not  show  that  he  had  been  requested 
by  anybody  to  make  the  inquiry.  He  doubtless  asked  the  question  because- 
he  conceived  it  to  be  his  duty  as  an  olficer  not  to  take  the  acknowledgment  of 
a  minor  to  a  conveyance  of  land.  For  these  reasons  we  must  regard  the  deed 
as  one  executed  by  the  minor  without  any  false  representations  made  to  the- 
grantee  in  reference  to  her  age,  and  received  by  him  without  making  any  in- 
quiry whatever  upon  the  subject. 

Under  the  decisions  of  this  court,  the  deed  was  voidable  at  the  instance  of 
the  minor  upon  attaining  her  majority.  Cumminga  v.  PowelU  8  Tex.  81; 
Stuart  V.  Baker ^  17  Tex.  417;  Bingham  v.  Barley ^  55  Tex.  281.  According- 
to  these  decisions,  it  was  necessary,  however,  for  her  to  tender  to  the  appellant 
any  purchase  money  she  may  have  received  for  her  interest  in  the  land.  The 
district  judge's  finding  is  that  no  part  of  the  purchase  money  ever  reached 
Mi-8.  Null,  either  by  payment  or  otherwise.  The  appellant,  however,  contends 
that  by  returning  the  deeds  to  her  brother-in-law,  to  be  handed  to  Edwards, 
she  made  him  her  agent  to  receive  her  portion  of  the  consideration,  and  the 
case  must  be  treated  as  if  it  actually  came  to  her  hands.  But  this  propositioiiF 
necessarily  involves  the  principle  that  an  infant  may  bind  himself  by  the  acts- 
of  an  agent  so  that  they  cannot  be  disaffirmed  upon  his  reaching  full  age,  which 
is  contrary  to  the  settled  law  upon  this  subject.  He  cannot  make  an  agent  to- 
perform  an  act  to  his  own  injury;  he  may  constitute  (me  to  do  an  act  for  his^ 
benefit.    Story,  Ag.  §  9;  2  Kent,  Gomm.  236. 

Whether  the  act  be  beneficial  or  injurious  is  left  to  the  discretion  of  the  in- 
fant when  he  arrives  at  full  age,  for  then  he  is  considered  in  law  as  capable 
of  exercising  a  proper  judgment  upon  the  question.  He  must  then  elect  to 
affirm  or  avoid  it,  as  he  may  do  in  reference  to  other  acts  done  in  infancy  which 
are  voidable  in  their  nature.  Whitney  v.  Dutch^  14  Mass.  457.  The  law  die* 
ables  infants  from  making  binding  contracts  in  order  to  save  them  from  im- 
position. This  object  would  not  be  attained  if  they  could  place  their  property 
in  the  hands  of  agents,  who  could  dispose  of  it  in  a  manner  not  permitted  to 
the  infants  themselves.  The  selection  of  a  proper  agent  requires  the  exercise 
of  as  much  discretion  as  the  making  of  a  contract.  To  bind  an  infant  by  the- 
act  of  an  agent,  when  he  would  not  be  bound  if  the  act  were  done  by  himself,, 
is  to  allow  him  to  be  overreached  indirectly,  and  so  do  away  with  the  safe- 
guards provided  by  law  for  his  protection.  Here  the  agent  received  Mrs.  Nall'» 
share  of  the  purchase  money  of  the  land,  but  did  not  pay  it  over  to  her.  The 
purchaser  of  the  land  placed  it  in  the  power  of  the  agent  to  do  her  this  injuiyr 
and  ran  the  risk  of  her  receiving  the  money,  or  of  her  disaffirming  the  agency 
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Altogether.  She  disafSrined  both  the  sale  of  the  land,  and  the  authority  of  the 
Agent  to  receive  the  money  for  her,  by  commencing  this  suit,  and  in  our  opin- 
ion the  court  did  not  err  in  allowing  her  to  recover  the  judgment  rendered  in 
her  favor,  and  the  judgment  is  affirmed. 


Smith  t>.  Harden  and  others. 

(Supreme  Oovrt  of  Texoi.    March  8,  1887.) 

JuDOB— Disqualification— JuHisDicndN. 

The  Texas  constitation  not  forbidding  suits  in  which  the  county  judge  is  disquali- 
fied to  be  brought  in  the  county  court,  but  giving  the  district  court  jurisdiction  of 
such  cases,  when  such  an  action  is  brought  in  the  county  court  it  should  be  trans- 
ferred to  the  district  court,  and  it  is  not  necessary  to  dismiss  it,  and  begin  anew  in 
the  district  court. 

Appeal  from  district  court,  Brazoria  county. 
Hickey  cfe  Ballowe,  for  appellants. 

Willie,  C.  J.  There  is  nothing  in  the  constitution  forbidding  the  suit  in 
which  the  county  judge  may  be  disqualified  to  be  brought  in  the  county  court. 
Zt  gives  the  district  court  original  jurisdiction  of  such  causes,  but  does  not 
take  jurisdiction  from  the  county  court,  for  it  provides  for  their  transfer  in 
case  they  should  have  been  instituted  in  that  court.  This  is  the  proper  direc- 
tion for  such  suits  to  take,  if  brought  in  the  county  court  when  its  judge  is 
disqualified.  When  this  is  done,  the  original  jurisdiction  of  the  district  court 
attaches  immediately,  and  the  cause  proceeds  as  if  originally  instituted  there. 
Even  if  this  suit  had  been  improperly  begun  in  the  county  court,  it  reached 
its  proper  forum  when  transferred  to  the  district  court;  and  there  was  no 
necessity  to  dismiss  from  the  latter,  for  the  sole  purpose  of  beginning  it  anew 
therein,  and  placing  it  in  the  same  condition  it  was  in  at  the  date  of  dis- 
missal. The  case  is  different  from  that  where  a  suit  reaches  a  court  by  ap- 
peal from  another  tribunal.  There  the  jurisdiction  depends  upon  the  power 
•of  the  lower  court  to  hear  and  determine  the  cause.  But  the  district  court 
was  the  only  court  that  oould  hear  and  determine  this  suit.  The  jurisdiction 
exercised  was  original,  and  not  apellate.  The  county  court  could  receive, 
but  not  retain,  the  cause.  The  only  order  it  could  make  was  to  transfer  it, 
and  tills  was  done,  and  the  original  jurisdiction  of  the  district  court  brought 
into  exercise,  by  one  of  the  means  provided  by  the  constitution.  We  think 
the  cause  might  have  been  tried  upon  the  original  petition,  and  that  there  was 
no  necessity  for  the  amendment.  But  had  the  court  no  right  to  proceed  with 
the  cause  upon  the  transfer  from  the  county  court  it  certainly  could  do  so 
upon  the  amended  petition.  This  set  up  everything  necessary  to  bring  the 
case  within  the  jurisdiction  of  the  district  court,  and,  from  the  date  of  its  filing, 
that  court  had  undoubted  jurisdiction  under  that  provision  of  the  constitution 
T>y  which  this  is  directly  conferred  where  the  county  judge  is  disqualified.  It 
mattered  not  that  the  petition  claimed  to  have  been  filed  by  leave  of  the  court. 
.Such  a  recital  as  this  or  any  other  was  unnecessary,  and  could  not  vitiate. 
The  petition  showed  on  its  face  that  it  was  a  proper  proceeding,  in  a  proper 
^court.  Legal  process  issued  upon  it,  which  was  properly  serv^,  and  every- 
ithing  necessary  in  the  way  of  pleading  and  parties  was  before  the  court,  and 
it  rightly  proceeded  to  determine  the  cause.  The  appellant  bnefly  says  that, 
3>y  reason  of  the  manner  in  which  jurisdiction  was  claimed,  he  was  deprived 
tof  his  right  to  plead  as  indorsee  that  the  suit  was  not  brought  to  the  first 
term  of  the  court  after  the  cause  of  action  accrued.  But  it  seems  that  tlie 
amended  petition  was  filed  to  the  proper  term;  and,  if  not,  the  note  was  duly 
protested,  and  this  did  away  with  the  necessity  of  a  suit  to  the  first  term  to 
fix  the  liability  of  the  indorsee. 

There  is  no  error  in  the  judgment,  and  it  is  alfiimed,  but  without  damages^ 
for  delay. 
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Ashe  v.  Youkost  and  another. 
(Supreme  Court  of  Texas.    March  8, 1887.) 

C0SI»~LlABILITT  FOB— OUABDIAN  AND  WaBD. 

Under  Rev.  St.  Texas,  art.  2427,  providing  that  "each  party  to  a  suit  shall  he  liahle 
for  all  costs  incurred  by  him,  and,  in  case  the  costs  cannot  toe  collected  of  the  party 
against  whom  the  same  have  been  adjudged,  execution  may  issue  against  any  party 
in  such  suit  for  the  amount  of  costs  Incurred  by  such  party,  but  no  more,'^  wliere 
an  action  is  brought  against  infants,  and  a  guardian  ad  litem  is  appointed  to  defend 
for  them,  the  plaintifi^  although  successful  in  the  suit,  is  liable  for  a  reasonable  fee 
to  the  guardian  ad  lUeo^  where  execution  issued  for  the  fee,  against  the  infants,  is 
returned  unsatisfied.  Such  fee  is  to  be  r^arded  as  costs  *'  incurred  "  by  the  plaintiff 
within  the  meaning  of  the  statute,  and  the  infants  being  unable  to  pay,  the  plaintiff 
is  liable. 

Appeal  from  district  court,  Harris  county. 

C.  Anson  Jones,  for  appellant.    S.  P.  HamhUnt  for  appellees. 

Stayton,  J.  The  appellant,  being  in  possession  of  and  claiming  certain 
real  estate,  brought  this  action  against  the  appellees,  who  are  minors,  to  re- 
moye  cloud  from  his  title.  The  district  court,  as  required  by  the  statute  to 
do,  appointed  a  guardian  adlitem  for  the  minors,  who  set  up  a  claim  for  the 
minors  to  the  property,  and  defended  the  action  in  the  district  court,  and  in 
this  court  on  a  former  appeal.  On  the  last  trial  a  Judgment  was  rendered  in 
favor  of  the  appellant,  and  the  court  fixed  and  allowed  the  guardian  ad  litem 
a  fee  of  8115  for  his  services.  The  Judgment  provided  that  execution  should 
issue  against  the  appellees  for  this  sum,  as  a  part  of  the  taxed  costs,  and  that 
in  the  event  that  execution  against  them  be  returned  nulla  bona,  that  then 
execution  should  issue  against  the  appellant  for  that  sum.  There  was  a  mo- 
tion to  retax  the  costs  as  to  this  item,  which  was  overruled,  and  on  that  mo- 
tion it  was  made  to  appear  that  the  appellees  were  insolvent,  and  that  the 
costs  could  not  be  collected  from  them.  The  only  question  presented  by  the 
assignments  of  error  is  as  to  the  correctness  of  the  ruling  making  the  appel- 
lant liable  for  the  costs  taxed  for  the  services  of  the  guardian  ad  litem. 

The  statute  provides  that  '*in  all  cases  where  a  minor  may  be  a  defendant 
to  a  suit,  and  it  shall  be  shown  to  the  court  that  such  minor  has  no  guardian 
within  the  state,  it  shall  be  the  duty  of  the  court  to  appoint  a  gufiSdian  ad 
litem  for  such  minori  for  the  purpose  of  defending  such  suit,  and  to  allow  him 
a  reasonable  compensation  for  his  services,  to  be  taxed  as  part  of  the  costs 
of  the  suit."  Bev.  St.  art.  1211.  While  a  Judgment  rendered  against  minors 
not  having  a  guardian,  without  the  appointment  of  a  guardian  ad  litem  to* 
represent  them,  would  not  be  void  if  the  court  had  acquired  Jurisdiction  over 
the  persons  of  the  minors,  yet  the  due  administration  of  Justice  requires  the 
appointment  in  such  cases,  and  a  failure  in  this  respect  will  require  a  reversal 
on  appeal.  Taylor  v.  Rowland,  26  Tex.  295.  If  a  Judgment  be  rendered, 
against  minors  represented  by  a  guardian  ad  litem,  it  is  proper  that  the  cost& 
taxed  for  services  of  the  guardian,  as  other  costs,  should  be  taxed  against  the 
minors,  and  collected  out  of  their  estates,  unless  there  be  some  equitable  con- 
sideration which  would  authorize  the  court  to  impose  the  costs  upon  the  suc-^ 
cessf  ul  party.  Rev.  St.  arts.  1421, 1484.  That  was  done  in  this  cause,  and  it  is 
only  in  the  event  that  the  costs  cannot  be  collected  out  of  the  minors'  estates- 
that  execution  is  awarded  against  the  appellant.  The  petition  alleged  that 
the  defendants  were  minors  without  guardian.  The  cause  could  not  legally^ 
be  tried  unless  they  were  represented  by  guardian  ad  litem.  The  trial  was- 
sought  for  the  benefit  of  the  appellant,  and,  under  this  state  of  facts,  it  would 
seem  that  the  filing  of  the  petition  was,  in  effect,  a  request  that  the  court  should 
appoint  a  guardian  ad  litem  for  the  defendants,  as  much  as  was  it  a  request  to 
the  clerk  to  issue  proper  citations,  and  that  thus  the  compensation  to  be  paid 
to  the  attorney  appointed  for  services  in  the  case,  authorized  to  be  taxed  as 
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part  of  the  costs  of  the  suit,  are  to  be  deemed  costs  incurred  by  the  appellant. 

The  statute  provides  that  "each  party  to  a  suit  shall  be  liable  for  all  costs  in- 
curred by  him,  and,  in  case  the  costs  cannot  be  collected  of  the  party  against 
whom  the  same  have  been  adjudged,  execution  may  issue  against  any  party 
in  such  suit  for  the  amount  of  costs  incurred  by  such  party,  but  no  more. " 
Kev.  St.  art.  2427.  The  word  "incurred,"  as  here  used,  means  "brought 
on,"  "occasioned,"  or  "caused."  As  the  cause,  without  reference  to  whether 
there  was  any  defense,  could  not  legally  have  been  tried  without  the  appoint- 
ment of  a  guardian  ad  litem,  and  the  exercise  by  him  of  the  duties  imposed 
by  the  appointment,  the  acts  of  the  appellant  may  well  be  said  to  have  brought 
on,  occasioned,  or  caused  the  costs  taxed  as  compensation  to  the  guardian. 
Such  costs  were  the  known,  necessary,  and  contemplated  result,  as  much  as 
was  the  issuance  and  service  otf  all  necessary  process  requisite  to  properly 
bring  the  defendants  before  the  court.  Expenses  which  may  or  not  be  neces- 
sary for  a  minor  defendant  to  incur  to  present  and  protect  its  rights,  such  as 
fees  to  clerks,  sheriffs,  and  other  ministerial  officers,  witness  fees,  and  other 
like  things,  though  remotely  induced  by  the  fact  that  a  suit  is  brought,  can- 
not, however,  be  said  to  have  been  incurred  by  a  plaintiff.  The  compensation 
fixed  by  the  court  is,  by  the  statute,  made  a  part  of  the  taxable  cost;  and  it 
has  been  held  by  courts  of  equity,  in  the  absence  of  such  a  statute,  that 
compensation  to  a  guardian  ad  litem  may  be  allowed  and  charged,  in  some 
cases,  against  the  successful  party  as  taxable  costs,  ( Tourie  v.  Nelson,  1  Tenn. 
Ch.  617;  Carter  v.  Montgomery^  2  Tenn.  Ch.  455;  Sutphen  v.  Fowler,  9 
Paige,  282;)  but  this  class  of  cases  are  not  applicable  to  the  one  before  us. 

Por  the  reasons  before  given,  we  are  of  the  opinion  that  the  appellant  is  re- 
sponsible for  the  item  of  cost  taxed  by  the  court  for  the  services  of  the  guar- 
dian ad  litem.    The  Judgment  will  be  affirmed. 


Gulf,  C.  &  S.  F.  By.  Co.  d.  Wheat. 
{Supreme  Court  of  Texas.    March  11, 1S87.) 

.  CoiminjAlfCB— DlLIGENCB. 

An  action  was  set  for  trial  for  October  7th ;  snbpoenas  for  the  witnesses  were  Issned 
on  September  24th,  and  were  returned  September  27th  "  not  found,"  and  no  others 
were  issued  before  the  case  was  called  for  hearing.  Held,  this  did  not  constitute  suf- 
ficient diUgence  to  entitle  the  party  to  a  continuance  on  account  of  the  absence  of 
the  witnesses. 
I.  Same — Depositions. 

Interrogatories  were  filed  on  September  27th  to  take  the  depositions  of  witnesses  re- 
siding in  other  counties,  commissions  to  take  the  depositions  issued  October  1st,  and 
it  appeared  that  they  bad  been  placed  in  the  hands  of  proper  officers,  but  it  did 
not  appear  wlien  this  had  been  done.  The  case  was  set  for  trial  for  October  7th.  Held 
not  sufficient  diligence  to  entitle  the  party  to  a  continuance,  because  the  depositions 
had  not  been  received. 
1.  Same— Absence  op  Witness. 

The  fact  that  a  witness  resident  in  another  county  went  home  on  the  day  of  trial, 
on  account  of  sickness  in  his  family,  and  expecting  to  return  the  next  day  in  time 
to  testify,  but  was  unable  to  do  so,  does  not  entitle  a  party  to  a  continuance.  The 
law  provides  how  the  evidence  oi  a  witness  living  in  another  county  may  be  ob- 
tained, and  a  partj'  failing  to  use  those  means  to  preserve  the  evidence  of  such  a  wit- 
ness cannot  be  said  to  have  used  due  diligence, 
s.  Tenancy  in  Common — Rights  against  Third  Pabtibb — Partition. 

If,  by  agreement  between  tenants  in  common,  one  is  permitted  to  have  the  exclu- 
sive use  and  possession  of  a  tract  of  the  land  which  they  together  own,  while  the  other 
has  such  use  and  possession  of  other  lands  so  owned,  then  each  may  recover  for 
any  injury  done  to  that  tract  which  he  has  the  right  exclusively  to  use  or  possess.^ 

Appeal  from  district  coart.  Fort  Bend  county. 

Jones  di  Qamett,toT  appellant.    Peareson  dSf  McCamlyt  for  appellee. 

^See  Kites  T.  Church,  (Mass.)  8  N.  E.  Bep.  743,  and  note. 
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Stayton,  J.  The  fall  term  of  the  district  court  for  Fort  Bend  county  is 
required  by  law  to  commence  on  the  first  Monday  after  the  third  Monday  in 
September.  This  action  was  filed  to  that  term,  and  the  citation  commanded 
the  ofiicer  to  summon  the  defendant  to  appear  on  that  Monday  without  giving 
the  day  of  the  month  on  which  that  would  fall,  and  it  commanded  the  officer 
'*to  have  the  writ  then  and  there,"  with  an  indorsement  thereon  showing 
how  he  had  executed  the  writ.  A  motion  was  made  to  quash  the  citation  on 
the  ground  that  it  was  not  *'  made  returnable  to  the  first  day  of  the  next  term 
of  the  court  after  the  issuance  thereof, "  and  because  the  particular  day  to 
which  the  writ  was  returnable  was  not  specified.  The  writ  required  the  de- 
fendant to  be  summoned  to  appear  at  the  next  regular  term  of  the  court,  to 
be  held  at  the  court-house  in  the  town  of  Richmond  on  the  Monday  fixed  by 
law,  was  issued  on  August  31st,  and  returned  on  September  8th,  and  was  in 
every  respect  sufficient.  Cave  v.  City  of  Houston,  65  Tex.  621.  The  court 
began  on  September  27th,  and  this  cause  was  set  for  trial  on  October  7th,  and 
when  called  an  application  for  continuance  was  filed  based  on  the  absence  of 
witness  and  depositions.  The  citation  was  served  August  31st,  and  not  until 
September  24th  were  subpoenas  issued  for  any  witnesses,  and  the  subpoenas 
were  returned  on  the  first  day  of  the  court  showing  that  the  witnesses  could 
not  be  found.  No  subpoena  was  afterwards  issued,  though  tlie  case  was  set  for 
trial  on  October  7th.  The  court  held  that  sufficient  diligence  had  not  been 
shown.  It  was  made  to  appear  that  one  of  the  witnesses  left  the  county 
temporarily  on  the  twenty-second  September,  and  that  he  had  not  returned. 
Interrogatories  were  filed  to  take  the  depositions  of  witnesses  living  in  other 
counties,  but  this  was  not  done  until  September  27th.  The  application 
showed  that  commissions  issued  on  October  1st,  and  that  they  had  been  placed 
in  hands  of  proper  officers  to  take  the  depositions,  but  it  did  not  state  when 
the  commissions  were  placed  in  the  hands  of  officers  to  take  the  depositions. 

The  court  held  that  the  diligence  shown  in  this  respect  was  not  sufficient, 
and  we  cannot  say  that  the  court  erred  in  overruling  the  application  for  a 
continuance.  The  trial  commenced  on  October  7th,  and  on  that  day  the  de- 
tendant  had  present  as  a  witness  one  Riley,  its  master  mechanic,  who  resided 
An  Galveston  county.  This  witness,  on  the  evening  of  the  seventh  October, 
^ent  to  his  home  in  Galveston,  on  account  of  the  sickness  of  some  member  of 
liis  family,  expecting  to  return  and  testify  in  the  case  on  the  next  day,  but 
was  unable  to  do  so.  No  steps  had  been  taken  to  take  the  deposition  of  the 
witness.  On  the  eighth  October  an  application  was  made  to  continue  the 
case  on  account  of  the  absence  of  this  witness,  and  it  was  overruled,  and  we 
think  there  was  no  error  in  this.  The  law  provides  how  the  evidence  of  wit- 
nesses not  residents  of  the  county  in  which  the  trial  is  to  take  place  may  be 
obtained,  and  one  who  fails  to  avail  himself  of  the  means  which  the  law  fur- 
nishes  to  preserve  evidence  cannot  be  said  to  have  used  due  diligence. 

The  charge  given  at  request  of  the  plaintiff  was  not  subject  to  the  objec- 
tions  now  made  to  it,  and,  taken  in  connection  with  the  charges  given  at  the 
request  of  the  defendant,  fairly  submitted  the  case  to  the  jury.  The  evidence 
is  conflicting  as  to  the  origin  of  the  fire  which  burnt  the  grass  in  the  plain- 
tiff's pasture,  but  the  only  witness  who  professed  to  know  how  it  originated 
leaves  no  doubt  upon  that  question.  It  was  for  the  jury  to  pass  upon  the 
credibility  of  the  witnesses,  and  to  determine  the  weight  to  be  given  to  their 
testimony;  and  the  evidence  offered  by  the  plaintiff  being  sufficient  to  show 
that  the  fire  was  caused  by  the  escape  of  fire  from  the  defendant's  train,  and 
that  its  railway  was  in  such  condition  as  to  cause  the  fire  to  spread  and  ex- 
tend to  the  plaintiff's  land,  we  cannot  reverse  the  judgment  on  this  ground. 

This  action  was  brought  by  the  appellee,  as  the  survivor  of  the  community 
of  herself  and  her  deceased  husband,  qualified  under  the  statute  to  administer 
the  community  estate,  to  recover  for  an  injury  done  to  the  community  estate. 
The  entire  pasture,  a  part  of  which  was  burned  over,  embraced  over  3,700 
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acres.  The  estate  and  one  Pentecost,  together  owned  several  tracts  of  land, 
and  one  of  these  tracts  containing  over  2,000  acres,  was  in  the  pasture  burned, 
and  in  this  tract  Pentecost  had  an  undivided  interest  of  about  272  acres.  Pen- 
tecost was  in  possession  of  other  lands  in  which  the  estate  had  an  interest,  and 
was  using  that  as  was  the  appellee  using  the  tract  embraced  in  the  pasture. 
Prior  to  the  death  of  the  husband  of  appellee,  he  and  Pentecost  had  an  agree- 
ment for  the  partition  of  the  land  which  they  held  as  tenants  in  common,  un- 
der which  the  former  was  to  have  the  interest  of  Pentecost  in  the  lands  in  the 
pasture  burned,  and  the  latter  was  to  have  lands  outside.  After  the  death  of 
the  husband  of  appellee,  the  partition  was  affected  in  accordance  with  the  prior 
understanding.  The  fire  having  passed  over  the  tract  in  which  Pentecost 
formerly  had  an  undivided  interest  of  about  272  acres,  it  was  urged  in  the  dis- 
trict court  that  the  appellee  ought  not  to  be  permitted  to  recover  for  injury 
done  to  so  much  of  the  land.  There  was  no  foundation  for  this  objection. 
The  fact  that  the  partition  with  Pentecost  may  have  been  made  after  the  death 
of  the  husband  of  the  appellee  does  not  affect  the  character  of  title  to  the  land. 
Whether  the  actu^  partition  was  made  before  or  after  the  death  of  the  hus- 
l)and  of  appellee,  the  interest  in  any  land  embraced  in  the  pasture,  and  ac- 
•quired  for  Pentecost,  would  be  community  property.  If  the  partition  had  not 
been  made  until  after  the  destruction  of  the  grass  by  fire,  under  the  facts 
«hown  the  rights  of  the  parties  would  be  the  same.  If  by  agreement  between 
tenants  in  common  one  is  permitted  to  have  the  exclusive  use  and  possession 
of  a  part  of  the  land  which  they  together  own,  while  the  other  has  such  use 
and  possession  of  other  lands  so  owned,  then  either  may  recover  for  any  injury 
done  to  that  which  he  has  right  exclusively  to  use  or  possess. 

No  objection  was  made,  nor  is  now  urged,  as  to  the  admissibility  of  the  evi- 
dence introduced  to  show  the  extent  of  the  injury  or  amount  of  damages,  and 
we  are  of  opinion  that  it  was  sufficient  to  sustain  the  verdict.  We  do  not  see 
that  the  remarks  of  counsel  for  appellee,  in  reply  to  the  argument  of  counsel 
for  the  appellant,  could  have  influenced  the  verdict.  What  has  been  said  ren- 
ders it  unnecessary  to  consider  seriatim  the  assignments  of  error  further. 

There  is  no  error  in  the  judgment,  and  it  will  be  affirmed. 


Central  &  M.  R.  Co.  v.  Morris  and  another. 
{Supreme  Court  of  Texas.     March  8,  1887.) 
1.  Wbitb— Return— Pbincipal  and  Agent. 

Two  separate  citations  having  been  issued  against  one  person  as  the  agent  of  two 
diflerent  corporations,  the  return  of  the  officer  upon  eacn  citation  that  he  had  de- 
livered a  copy  of  *'  this  writ"  does  not  admit  of  the  construction  that  he  delivered 
but  one  copy  to  the  agent,  the  writs  being  different  in  wording.  It  is  to  be  pre- 
sumed from  the  return  that  one  was  delivered  for  each  of  the  corporations. 
:2.  Same— <.*0BT8. 

Where  a  statute  provides  that  one  citation  shall  issne  for  all  the  defendants  liv- 
ing in  the  same  county,  if  a  plaintiif  issues  more  than  one  citation,  he  becomes  re- 
sponsible for  the  additional  costs,  but  such  issuance  does  not  render  the  service  of 
tne  citations  void. 
•3.  Same— DBFEor  in  Form. 

Process  issued  against  a  railway  company,  when  the  petition  is  filed  against  a 
railroad  company,  is  not  on  that  account  defective. 
•4..  Appearance— Effect  of— Constitutional  Law. 

Under  Rev.  St.  Tex.  art.  1243,  providing  that,  if  the  citation  or  service  is  quashed 
upon  motion  of  the  defendant,  heshall  be  deemed  to  have  entered  his  appearance  to 
the  succeeding  term  of  the  court,  whenever  a  defendant  appears  and  moves  to  quash 
the  service  he  is  considered  as  having  appeared  to  the  merits  at  the  next  term, 
whether  his  motion  be  sustained  or  overruled.  He  having  the  option  in  such  a 
case  to  move  to  set  aside  the  service,  or  to  appeal  iirom  any  judgment  rendered 
against  him,  it  is  not  an  unconstitutional  act  on  the  part  of  the  legislature  to  de- 
clare that  his  appearance  to  quash  the  service  shall  be  deemed  a  good  appearance 
for  the  next  term. 
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5.  Railboad  GoMPAiriES— Chabter  Frakcriseb. 

A  railroad  company  cannot  transfer  or  lease  the  right  to  operate  its  road  so  as  to 
absolve  itself  from  its  duties  to  the  public,  without  legislative  auttiority ;  nor  wilF 
a  lease  duly  authorized  by  law  release  the  company  from  liability  for  a  failure  to 
discharge  its  charter  obligations,  unless  the  law  giving  the  power  to  lease  oontaina 
also  a  proviso  to  thai  effect. 

6.  Sams—Coupetiiio  Liiteb. 

Const.  Tex.  art.  10,  §  5,  providing  that  no  railroad,  nor  the  lessees  thereof,  ahaU* 
consolidate  with  any  other  having  a  parallel  or  competing  line,  is  a  restriction  upon 
the  power  of  railroads,  and  is  not  to  be  construed  as  an  implied  grant  of  the  nght 
of  a  railroad  to  lease  its  line  to  another  road. 

7.  Cabbiebb— Refusal  of  Trakbpobtation— Pleading. 

In  an  action  against  a  railroad  to  recover  damages  for  its  refusal  to  transport 
plaintiffs  lumber,  it  is  not  necessary  to  allege  what  place  the  lumber  was  tend- 
ered  for  transportation  to,  or  its  market  value  at  such  place,  had  it  been  transported 
by  the  railroad,  the  action  being,  not  for  failure  to  carry  one  specific  lot  of  lumber^ 
but  plaintiff's  lumber  generally. 

8.  Jury— RioHT  to  Juby  Tbial— Judgmekt  by  Default. 

Under  Rev.  St.  Tex.  arts.  1284-1286,  providing  for  a  Jury  for  defendants  in  case 
judgment  is  rendered  by  default,  but  not  expressly  giving  the  same  right  to  plain- 
tiff, held  that,  as  at  common  law,  plaintiff  was  entitled  to  a  jury  to  assess  damagea^ 
when  judgment  was  entered  by  default ;  that  the  cause  of  action  was  not  liquidate ;. 
and  that,  as  the  bill  of  rights,  ^  15,  preserves  to  all  parties  the  common-law  right  of 
trial  by  Jtiry,  it  is  immaterial  that  the  sections  above  do  not  expressly  confer  the- 
right  on  plaintiff. 

Error  to  district  court,  Montgomery  county. 

BalUnger,  Molt  d:  Terry,  for  plaintiff  in  error.  ffiUchesan,  Carrington  dk 
Sears,  for  defendants  in  error. 

Gaines,  J.  This  suit  was  brought  in  the  first  instance  by  Morris  &  Craw- 
ford against  the  Central  &  Montgomery  Railroad  Company  and  the  Gulf,  Col- 
orado &  Santa  Fe  Railway  Company,  to  recover  damages  for  a  failure  by  the 
defendants  to  transport  the  lumber  of  plaintiffs,  upon  demand.  The  original 
petition  was  filed  January  9,  1883.  At  the  first  term  of  the  court  the  cause 
was  continued  by  operation  of  law;  at  the  second,  as  upon  '*  affidavit  of  defend- 
ant," (but  which  defendant  the  record  does  not  disclose;)  and  at  the  third 
term  the  suit  was  dismissed  as  to  the  Gulf,  Colorado  &  Santa  Fe  Bailwa^r 
Company,  and  judgment  by  default  taken  against  the  Central  &  Montgomeiy 
Company  for  want  of  an  answer.  That  company  now  brings  the  case  to  thl» 
court  by  a  writ  of  error. 

We  shall  discuss  only  the  controlling  questions  in  the  case,  and  in  doing  so 
shall  not  observe  the  order  of  the  assignments  laid  down  in  the  brief  for  plain* 
tiff  in  error. 

The  eighth  assignment  is  that  "the  court  erred  in  rendering  Judgment 
against  this  defendant,  because  the  record  shows  no  legal  service  of  citation 
or  process  on  this  defendant. "  At  the  first  term  of  the  court  there  was  a  mo- 
tion  to  quash  the  citation  by  each  of  the  defendant  companies.  That  of  the 
Gulf,  Colorado  &  Santti  Fe  Company  was  sustained.  The  motion  of  the  other 
company  was  overruled,  and  an  exception  taken  by  it,  and  noted  on  the  rec^ 
ord.  The  cause  was  thereupon  continued  by  operation  of  law.  On  the  fifth 
of  May,  1883,  two  alias  citations  were  issued,  which  are  copies  of  each  other, 
except  that  in  one  the  sheriff  is  commanded  to  deliver  to  the  defendant  the 
Central  &  Montgomery  Railroad  Company,  or  their  local  agent  at  Montgom- 
gomeiy,  one  R.  A.  Messick,  a  true  copy  of  this  citation ;  in  the  other,  in  the 
corresponding  part  of  the  writ,  the  name  of  the  other  defendant  company  i» 
used.  The  sheriff's  return  is  the  same  upon  each  citation,  and  is  to  the  effect 
that  he  executed  it  "by  delivery  to  R.  A.  Messick  at  his  office,  during  office 
hours,  in  the  town  of  Montgomery,  as  local  agent  in  Montgomery,  Montgom- 
ery county,  Texas,  of  the  within  named  defendants,  in  person,  a  true  copy  of* 
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this  writ."  The  petition  alleged  that  Messick  was  the  agent  of  both  compa- 
nies»  and  it  would  seem  to  us  in  such  case  that,  although  the  citations  may 
be  exactly  the  same,  a  copy  for  each  of  the  defendants  should  be  left  with 
such  agent.  It  is  reasonable  to  presume  that  the  law  contemplated  that  the 
agent  should  transmit  the  copy  served  upon  him  to  his  superiore,  and  there- 
fore a  writ  for  each  would  be  necessary  for  the  purpose.  Now,  if  the  alias 
citations  which  were  issued  had  been  identical  in  language  throughout,  the 
sheriff's  return  would  have  admitted  of  the  construction  that  he  had  deliv- 
ered but  one  copy,  because  a  copy  of  the  one  would  have  been  a  copy  of  the 
other.  But  in  this  case  there  is  a  distinctive  difference  between  the  two  ci^ 
tations  actually  issued;  so  that  by  the  return  indorsed  upon  each,  that  a  copy 
of  "this  writ"  had  been  delivered  to  the  agent,  we  know  that  a  copy  of  the 
citation  for  each  defendant  was  served  uj>on  the  agent.  This  would  seem  to 
be  sufficient.  The  fact  that  one  citation  issued  for  each  defendant,  when  the 
statute  directed  that  one  should  issue  for  all  the  defendants  living  in  the  same 
county,  might  render  plaintiff  responsible  for  the  additional  costs,  but  would 
not  render  the  service  void.  See  Thompson  v.  Griffis,  19  Tex.  115.  The  alia» 
citation  directed  the  sheriff  to  serve  Messick  as  agent  of  defendant  the  Cen- 
tral &  Montgomery  (Company.  The  return  describes  him  as  agent  of  both  de- 
fendants. The  agency  having  been  averred  In  the  petition,  and  the  agent  to^ 
be  served  being  expressly  named  in  the  citation,  we  do  not  see  that  anything 
more  was  necessary  to  appear  in  the  return  than  that  the  sheriff  had  delivered 
a  copy  of  the  writ  to  the  person  whom  he  was  directed  to  serve.  It  is  also 
urged  that  the  citation  is  defective  because  it  commands  the  sheriff  to  sum-^ 
mon  the  Central  So  Montgomery  "Eisalioay  Company,  whereas  the  petition  is 
filed  against  the  Central  &  Montgomery  BailroacZ  Company.  It  has  been  de- 
cided by  this  court  that  such  a  variance  is  immaterial.  Galveston,  H,  ds  /Sf. 
A,  Ry,  Co.  V.  Donahoe,  56  Tex.  162. 

But  let  it  be  conceded,  for  the  sake  of  the  argument,  that  the  alias  citation* 
and  service  upon  the  alleged  agent  were  not  good.  At  the  first  term  of  the* 
court  the  plaintiff  in  error  moved  to  quash  the  service  upon  it,  and  its  motion 
was  overruled.  The  statute  merely  provides  that,  if  the  citation  or  service  is 
quashed  upon  motion  of  the  defendant,  he  shall  be  deemed  to  have  entered  his< 
appearance  to  the  succeeding  term  of  the  court.  Rev.  St.  art.  1248.  The  result 
of  this  rule  is  that,  whenever  he  appears  and  moves  to  quash  the  service,  he- 
is  considered  as  having  appeared  to  the  merits  at  the  next  term,  whether  hisi 
motion  be  sustained  or  overruled.  If  properly  overruled,  he  is  in  court  fromt 
the  time  of  the  service.  If  improperly  overruled,  and  the  cause  be  continued, 
he  is  not  prejudiced  by  the  action  of  the  court,  for  the  reason  that  the  contin*-- 
uance  is  the  only  advantage  he  would  have  obtained  if  his  motion  had  beem 
granted.  The  error  in  such  case  is  immaterial,  and  is  not  a  ground  for  the- 
reversal  of  the  judgment.  It  is  the  option  of  a  defendant  who  thinks  he  is* 
not  duly  served  with  process  either  to  move  to  set  it  aside,  or  to  appeal  from^ 
the  judgment  should  one  be  rendered  against  him.  There  is  no  compulsion^ 
upon  him  to  pursue  the  former  course.  Should  he  see  proper  to  do  so,  it  is- 
not  seen  that  the  legislature  has  infringed  any  of  his  constitutional  rights  by 
declaring,  in  effect,  that  his  appearance  to  quash  the  writ  or  service  shall  at 
all  events  be  deemed  a  good  appearance  for  the  next  term,  should  the  cause 
be  continued.  The  statute  is  a  salutary  one.  It  tends  to  the  speedy  disposi- 
tion of  causes,  to  the  saving  of  costs,  is  conservative  of  the  rights  of  the  par- 
ties, and  should  be  liberally  construed  and  applied.  We  are  of  opinion,  there- 
fore, that  plaintiff  in  error  was  properly  in  court,  so  far  as  the  original  petition 
was  concerned. 

But  after  the  cause  was  continued  at  the  first  term,  and  after  the  issuance 
and  service  of  the  alias  citation,  an  amended  original  petition  was  filed.  It  is 
not  contended  that  the  amendment  was  puch  as  required  notice  to  defendant 
before  judgment  by  default  could  be  rendered  upon  it.    It  is  especially  urged 
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that  the  original  petition  showed  no  cause  of  action  against  plaintiff  in  error, 
and  that  when  such  is  the  case  the  defendant  should  be  served  with  notice  of 
any  amendment  which  makes  the  petition  good.  When  no  cause  of  action  is 
set  up,  it  would  seem  that  the  defendant  might  well  conclude  the  court  would 
not  render  judgment  upon  the  petition,  and  therefore  gave  himself  no  further 
•concern  about  the  case.  Hence  it  is  to  be  inferred  that  he  might  not  be  re* 
quired  to  take  notice  of  any  amendments  to  it,  but  that  new  process  should  is- 
sue. But  we  do  not  feel  called  upon  to  decide  that  question,  because  we  are 
•of  opinion  that  the  original  petition  in  this  case  did  show  a  cause  of  action. 
It  alleged  that  both  of  the  defendant  companies  were  corporations,  organ- 
ized under  the  laws  of  the  state,  and  were  common  carriers;  that  the  Gulf, 
Colorado  &  Santa  Fe  Company,  about  January,  1882,  took  control  of  the  road 
.and  property  of  the  Central  &  Montgomery  Company  under  a  purchase,  or 
claim  of  purchase,  and  had  since  operated  the  road;  that  during  the  season 
plaintiffs  had  delivered  large  quantities  of  lumber  at  the  depot,  and  demanded 
transportation,  which  had  been  refused;  and  closed  with  very  specific  allega- 
tions of  damages.  It  is  urged,  among  other  things,  that  the  points  to  which 
the  lumber  was  to  be  carried,  and  a  tender  of  the  freight  upon  it,  should 
have  been  averred.  In  an  ordinary  case,  it  might  be  that  these  allegations 
.  are  proper  and  necessary.  But  here  the  complaint  is  not  of  damage,  by  reason 
of  a  failure  to  carry  any  specific  lot  of  lumber:  but  it  is  for  the  continued 
withholding  and  refusal  of  facilities  for  shipping  lumber  to  any  place,  whereby 
almost  the  entire  product  of  plaintiffs*  milLs  were  kept  from  market  and  sale. 
Plaintiffs,  under  the  circumstances,  could  make  no  contracts  to  deliver,  be- 
cause they  could  not  get  the  necessary  transportation,  and  hence  could  not 
liave  averred  the  points  to  which  it  was  to  have  been  carried.  The  reason 
for  the  refusal  of  transportation  is  alleged  to  be  that  the  Gulf,  Colorado  & 
:Santa  Fe  Company  desired  that  the  lumber  should  accumulate  until  they  com- 
pleted a  junction  between  their  road  and  the  other  defendant,  so  that  it  would 
«eam  the  profit  on  the  transportation  beyond  the  proposed  point  of  connection. 
This  shows  that  the  refusal  to  carry  was  not  on  account  of  the  non-payment 
•of  freights,  and  we  think,  therefore,  that  a  tender  was  not  necessary  to  be 
.alleged. 

A  more  serious  question  is  whether  the  allegations  of  the  petition  do  not 
show  that  whatever  liability  accrued  was  that  of  the  Gulf,  Colorado  &  Santa 
Fe  Ck)mpany  only.  In  order  to  set  forth  a  cause  of  action  against  both  de- 
fendants, the  original  petition  avers  that  the  Gulf,  Colorado  &  Santa  Fe  Rail- 
way Company  and  its  officers  and  agents,  '*have,  or  claim  to  have,  purchased, 
and  to  own  and  operate  and  control,  the  defendant  Central  &  Montgomery 
BaiU*oad,  and  have  taken  charge  of,  and  are  exercising  ownership  over,  all  its 
/property  and  effects,  and  undei-taken  to  perform  its  functions  and  operate 
:its  franchises."  It  Is  well  established  that  a  railroad  company  cannot  trans- 
fer or  lease  the  right  to  operate  its  road,  so  as  to  absolve  itself  from  the 
^duties  to  the  public,  without  legislative  authority;  nor  will  a  lease  duly  au- 
thorized by  law  release  the  company  from  a  failure  to  discharge  its  diarter 
•obligations,  unless  the  law  giving  the  power  contain  a  proviso  to  this  effect. 
JLbhott  V.  Horse-car  Co.,  80  JT.  Y.  27;  Ohio  d-  M,  R,  Co.  v.  Dunbar,  20  111. 
«628;  Nelson  v.  Vermont  <fe  C.  R.  Co.,  26  Vt.  717;  Macon  <ft  A.  R.  Co.  v. 
Mayes,  49  Ga.  355;  Railroad  Co.  v.  Brown,  17  Wall.  445;  Illinois  Cent.  R. 
Co.  V.  Barron,  5  Wall.  90;  1  Rorer,  R.  R.  605  etseq.;  1  Redf.  Rys.  c.  22,  pp. 
687,  616;  Pierce,  Rys.  283,  496. 

We  have  not  found  any  law  in  this  state  which  confers  upon  a  railroad 
company  the  power  even  to  lease  its  road.  Section  5  of  article  10  of  the  con- 
stitution provides  that  no  railroad  corporation,  nor  the  lessees  of  such  corpo- 
ration, shall  consolidate  with  any  other  having  a  parallel  or  competing  line. 
This  is,  however,  a  restriction  upon  the  power  of  such  corporations,  and  is 
not  to  be  construed  as  a  grant  of  authority  to  lease.   A  similar  provision  in  a 
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statute  of  New  York  was  held  by  the  court  of  appeals  of  that  state  not  to  au- 
thorize a  lease.    Abbott  v.  Boise-car  Co.,  80  N.  Y.  27. 

But  a  purchase  of  the  property  and  franchises  of  a  railroad  company  may 
take  place  under  judicial  process,  or  the  power  given  in  a  deed  of  trust,  which^ 
we  have  no  doubt  would  work  a  transfer  to  the  purchaser  of  its  statutory  and 
common-law  obligations  to  the  public.  Eev.  St.  art.  4260  et  seq.  The  words 
just  quoted  from  the  original  petition,  "have,  or  claim  to  have,  purchased," 
are  consistent  with  the  idea  of  such  a  transfer,  and  it  is  probable  that,  if  the 
clause  in  which  they  appear  stood  alone,  we  would  be  bound  to  give  them  a 
construction  least  favorable  to  the  pleader.  But  the  rules  of  practice  laid  dowa 
by  this  court  for  the  government  of  the  district  courts  provide  that,  in  pass- 
ing upon  a  general  exception,  every  reasonable  intendment  arising  upon  the 
pleading  excepts  to  shall  be  indulged  in  favor  of  its  sufficiency.  47  Tex.  619, 
rule  17.  Taking  all  the  allegations  together,  and  especially  those  averring- 
the  continued  existence  of  the  Central  &  Mon^mery  Company  as  a  commoa 
carrier,  we  think  the  reasonable  intendment  is  that  the  pleader  sought  to  ex- 
clude the  idea  that  any  such  sale  as  the  statutes  contemplate  has  taken  place^ 
We  are  of  opinion,  therefore,  that  the  original  petition  sets  forth  a  cause  of 
action  good  upon  general  demurrer. 

The  amended  petition  sets  up  substantially  the  same  facts  as  originally 
pleaded  by  the  plaintiffs.  The  allegations  of  damages  are  admitted  by  coun- 
sel for  plaintiff  in  error  to  be  almost  Identical  in  language,  and  the  same  in 
substance,  in  both  pleadings.  The  averments  of  the  latter  are  more  specific, 
but  no  new  ground  of  action  is  alleged.  It  was  not  necessary,  therefore,  that 
defendant  should  have  notice  of  the  filing  of  the  amended  petition  in  order  to* 
authorize  the  court,  upon  demand  of  plaintiffs,  to  proceed  to  judgment. 

The  fourth  assignment  is  that  "the  court  erred  in  rendering  judgment 
against  this  defendant  because  plaintiff's  first  amended  original  petition  does 
not  state  any  legal  or  intelligent  basis  for  estimating  the  damages.  It  does 
not  allege  to  what  place  or  places  the  lumber  was  tendered  for  transportation, 
or  the  market  value  of  the  lumber  at  sucli  place  or  places  at  the  time  when 
the  lumber  would  have  arrived  had  defendant  transported  the  same  when  tend- 
ered, and  does  not  allege  the  market  value  of  the  lumber  at  Montgomery  at 
the  time  same  was  tendered  for  transportation."  It  seems  to  us  that  the- 
damages  are  properly  alleged.  The  action  was  brought  not  on  account  of  any 
one  specific  failure  to  transport  any  one  lot  of  lumber.  In  such  u  case  the- 
difference  between  the  price  of  the  lumber  at  the  point  of  departure  and  the 
price  at  the  place  of  destination,  less  the  freight,  is  the  proper  measure.  But 
here  was  a  case  of  a  continuous  failure  to  carry  the  lumber  as  demanded. 
Plaintiffs  could  not  have  contracted  to  deliver  at  any  point  for  the  want  of 
facilities  of  transportation.  What  could  have  been  realized  upon  the  lumber 
if  transportation  had  been  furnished,  and  the  loss  which  occurred  by  reason 
of  its  having  to  be  stacked  at  a  place  where  it  could  not  be  sold,  and  all  the 
incidental  expenses,  are  very  spedfkally  stated. 

The  fifth  assignment  is  that  ''the  court  erred  in  rendering  judgment  for  the- 
plaintiffs,  because  its  charge  to  the  jury  contains  no  intelligible  rule  for  meas- 
uring the  damages. "  The  court  erred  in  charging  the  jury  that  "the  measure 
of  damages  was  the  difference  in  value  of  such  lumber  so  Offered  at  such 
places  at  the  time  of  such  offer  for  shipment  and  the  fair  and  reasonable  mar- 
ket value  thereof  at  the  time  and  place  from  which  it  reasonably  ought  to  have 
transported  it,  because  such  charge  is  insensible,  and  gave  the  jury  no  intel-^ 
ligent  rule."  This  charge  is  clearly  erroneous  by  reason  of  some  clerical 
misprision,  as  must  be  presumed.  This,  however,  is  an  error  to  the  prejudice 
of  plaintiffs,  and  not  of  defendant;  and  hence  the  latter  cannot  'coniplain. 
Taking  the  whole  of  the  instructions  together,  they  were  altogether  favorable 
to  the  railroad  company.  If  not  full,  defendant  should  have  been  pi-esent  by 
counsel,  and  asked  special  instructions.    It  can  daim  no  immunity  from  these? 

Digitized  by  VjjUUV  IC 


462  '  SOUTHWESTERN  REPORTER.  [TcX. 

xules  of  practice  by  reason  of  its  failure  to  appear  and  make  defense  to  the 
action.  Without  a  statement  of  facts,  we  cannot  say  there  is  any  error  in 
4ihe  charge  by  which  the  defendant  was  prejudiced. 

The  seventh  and  ninth  assignments  of  error  raise  the  same  question.  We 
^opy  the  latter:  "The  Judgment  is  erroneous  and  illegal  because  rendered  on 
the  verdict  of  a  jury  assessing  plaintiffs*  damages,  when,  under  the  law,  the 
•court  was* required  to  assess  the  damages,  and  because  the  damages  were 
never  assessed  by  the  court."  Rev.  St.  arts.  1284-1286,  provide  for  a  jury 
ior  defendants  in  case  judgment  is  rendered  by  default,  but  do  not  expressly 
give  this  privilege  to  the  plaintiff.  These  enactments  are  certainly  peculiar. 
After  default  the  defendant  may  demand  a  trial  by  jury ,  even  upon  a  liquidated 
•demand,  though  we  are  at  a  loss  to  determine  what  function  the  jury  can  be 
called  upon  to  perform  in  such  case.  We  are  of  the  opinion,  however,  that, 
mnder  the  course  of  procedure  at  common  law,  when  a  judgment  was  rendered 
by  default,  and  the  cause  of  action  was  not  liquidated,  a  jury  was  always  called 
to  assess  the  damages.  If  this  be  so,  the  right  is  preserved  by  the  fifteenth  sec- 
tion of  our  bill  of  rights,  and  cannot  be  infringed  by  any  act  of  the  legislature. 
ll*n  a  very  numerous  class  of  cases,  the  amount  of  damages  is  the  important 
question  to  be  determined,  and  the  one  in  which  plaintiffs  have  the  most  inter- 
est in  a  trial  by  jury.  The  plaintifb  in  this  case  had,  at  a  term  before  that  at 
which  the  judgment  was  rendered,  demanded  a  jury,  and  paid  the  fee  therefor. 
We  think  they  were  entitled  to  have  the  damages  assessed  by  a  jury,  and  that 
the  court  did  not  err  in  extending  to  them  this  privilege.  We  are  of  the  fur- 
ther opinion  that  the  court  did  not  err  in  dismissing  as  to  the  Gulf » Colorado  A 
Santa  Fe  Railway  Company.  The  petition  did  not  allege  any  joint  obligation 
to  plaintiffs  on  part  of  the  two  defendants.  It  claimed  that  by  reason  of  the 
facts,  and  the  relations  between  the  defendants,  it  had  a  claim  against  both. 
If  the  facts  stated  in  the  petition  are  true,  they  had  the  right  to  proceed 
.i^ainst  either  in  separate  actions. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 


Latham,  Adm'r,  o.  Houston  Flottr-Mills  and  others. 

{Supreme  Court  of  Texa*.    March  11,  1887.) 

1.  Fromjbbort  Noteb— Construction— Cobpobatiow. 

A  promissory  note  providiDg  that  "w*  promise  to  pay,"  etc.,  and  signed  "Houb- 
TON  Floub-Millb  Co.,  D.  P.  Shbphbbd,  President,"  is  the  separate  obligation  of 
the  corporation,  and  not  the  joint  promise  of  it  and  the  individual  who  signed  as 
president.^ 

2.  Same— Indob8eb»— Pabol  Oohtbaot. 

Blank  indorsers  of  a  promissory  note  cannot,  by  a  parol  agreement  between 
themselves  aud  the  maker,  alter  the  liability  of  the  latter  as  fixed  by  the  language 
•of  the  note. 

Appeal  from  district  court,  Harris  county. 

Jones  dk  Qamett^  for  appellant    B.  P.  Hamblen,  for  appellee. 

Willie,  0.  J.  In  the  view  we  take  of  this  case,  it  will  not  be  necessary 
ior  us  to  detern^ine  whether  or  not  the  rule  of  the  common  law  that,  where  a 
contract  is  joint  only,  the  estate  of  a  surety  is  discharged  by  his  death,  has 
been  in  force  in  this  state  since  the  adoption  of  the  Bevised  Statutes.  The 
note  upon  which  the  suit  is  brought  is  as  follows: 

"Houston,  Texas,  August  20, 1885. 
"One  year  (with  privilege  of  two)  after  date  we  promise  to  pay  to  the  or> 
•der  of  Dr.  D.  F.  Stuart  five  thousand  dollars,  (•5,000,)  at  our  office  in  Hoos- 

^See  Robinson  y.  Kanawha  Val.  Bank,  (Ohio,)  S  N.  B.  Rep.  686,  and  note;  Heffner  v, 
Brownell,  (Iowa,)  31  N.  W.  Rep.  947. 
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4x>n,  Texas,  with  interest  at  rate  of  ten  (10)  per  centum  per  annum  from  date 
nntil  paid,  interest  payable  semi-annually. " 

It  is  signed  "Houston  Flour-Mills  Co.,  D.  P.  Shepherd,  President." 
This  manner  of  signing  the  obligations  of  a  corporate  body  has  been  fre* 
•quently  recognized  to  be  the  same  as  if  the  word  "by"  was  inserted  between 
4;he  name  of  the  corporation  and  the  name  of  the  officer  signing  the  contract. 
It  is  the  separate  obligation  of  the  corporation,  and  not  the  joint  promise  of 
the  corporation  and  the  individual,  who  has  evidently  signed  his  name  as  an 
•officer  authorized  so  to  do.  The  signature  of  the  corporation  has  to  be  made 
by  some  one  of  its  officers  or  agents,  and  the  fact  that  the  office  of  the  indi- 
iridual  signing  next  to  the  corporate  name  is  stated  shows  that  he  is  the  officer 
(by  whom  the  signatures  were  made  for  the  corporation,  and  that  he  did  not 
Intend  to  become  personaliy  bound  for  the  payment  of  the  note.  Atkins  v. 
Broum^  59  Me.  90;  CaaUe  v.  Belfast  Foundry  Co.,  72  Me.  167;  Diaper  v. 
Massachusetts  Steam-heating  Co.,  5  Allen,  888. 

That  this  is  the  character  of  the  note  in  suit  is  made  the  more  clearly  to 
^appear  by  the  use  of  the  words  "at  our  office"  in  designating  the  place  of  pay- 
ment. In  the  connection  in  which  these  words  are  used,  they  must  mean, 
«nd  do  not  peremptorily  include,  both  that  and  the  priyate  office  of  Shepherd, — 
the  office  of  the  company.  They  show»  further,  that  the  person  executing 
the  note  treated  the  corporation  as  being  of  the  plural  numt)er.  If  the  instru- 
ment had  been  the  note  of  a  natural  person,  signed  by  him  alone,  the  use  of 
""wd"  instead  of  "I"  would  not  have  rendered  it  anything  else  but  the  separ 
rate  contract  of  the  maker.  The  instrument  would  have  been  the  same  in 
■every  respect  as  if  the  pronoun  "I"  had  been  used.  Whitmore  v.  Nickerson, 
125  Mass.  496;  Holmes  v.  Sinclair,  19  Hi.  71.  As  the  sepajate  and  sole  con- 
tract of  the  corporation,  the  note  must  be  construed  as  if  it  read:  "We,  the 
Houston  Flour-Mills  €k>mpany.  promise  to  pay  at  our  office,"  etc.,  and  was 
signed  "Houston  Flour-Mills  Co.,  by  D.  P.  Shepherd,  President"  This 
being  the  nature  of  the  contract  between  the  payee  and  the  corporation,  the 
question  is,  what  was  the  character  of  the  obligation  assumed  by  Shepherd 
and  Latham  when  they  placed  their  names  upon  the  back  of  the  note?  This 
was  done  before  delivery,  and  their  names  appear  before  that  of  tlie  pavee 
upon  the  back  of  the  instrument.  In  such  cases  the  obligation  assumea  is 
considered  open  to  explanation  by  parol  evidence,  and  may  be  proved  to  l)eof 
any  character  consistent  with  the  nature  of  the  transaction.  Cook  v.  South- 
wick,  9  Tex.  615;  Moies  v.  Bird,  11  Mass.  481.  When  the  proof  is  not  other- 
wise, our  decisions  seem  to  treat  such  indorsers  as  original  promissors  or 
sureties,  entitled  to  the  same  rights,  and  subject  to  the  same  liabilities.  Cook 
V.  Southtoick,  supra;  Carr  v.  Rowland,  14  Tex.  275.  The  proof  in  this  case 
shows  that  Shepherd  and  Latham  did  intend,  in  indoraing  the  note,  to  be- 
come sureties  for  its  payment  by  the  corporation.  We  have,  then,  the  case 
«f  the  note  of  one  individual  indorsed  by  two  sureties,  and  the  question  for 
determination  is  what  is  the  liability  of  these  parties  to  the  payee?  If  the 
note  were  the  obligation  of  a  natural  person,  and  the  promise  were  made  in 
the  singular  number,  and  the  names  of  two  sureties  were  signed  to  it  along 
with  the  principal,  it  would  be  the  joint  and  several  note  of  the  three  makers. 
1  Daniel,  Neg.  Inst,  g  94.  If  the  note  purported  on  its  face  to  be  what  the 
law  construes  it  to  mean,  i.  e.,  the  individual  contract  of  the  Houston  Flour- 
mills  Company,  and  the  names  of  Shepherd  and  Latham  were  signed  to  it  as 
sureties,  a  like  construction  would  b(B  given  the  instrument,  for  in  this  re- 
spect there  can  be  no  distinction  drawn  between  natural  and  artificial  per- 
sons. 

With  the  present  reading  of  the  note,  were  the  names  of  other  parties, 
whether  sureties  or  principals,  signed  to  it  in  addition  to  that  of  the  corpora- 
tion, the  note  might  be  construed  as  joint  only.  But  while  the  indorsement 
of  a  note  by  a  stranger  may  subject  the  indorsers  to  as  great  a  liability  as  if 
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their  names  were  written  at  the  foot  of  it,  such  an  indorsement  does  not 
change  or  modify  the  obligation  assumed  by  the  principal  on  the  face  of  the 
instrument.  His  contract  is  evidenced  by  the  language  of  the  note.  Tlie 
contract  of  the  irregular  indorsers  is  what  may  be  written  above  their  names 
consistently  with  the  transaction.  What  may  be  there  written  is  that  which 
the  law  implies  from  the  indorsement,  or  which  the  parties  have  agreed  on  as 
to  the  liability  of  the  indorsers.  This  cannot  affect  the  individual  liability  of 
the  maker,  for  what  he  has  agreed  to  do  is  written  in  the  note  itself,  and  is- 
not  inferred  to  be  different  by  reason  of  any  contract,  either  express  or  im- 
plied, made  between  others,  and  contained  in  another  writing,  or  resting  in 
parol.  It  is  on  the  ground  that  the  contract  of  the  indorsers  is  not  to  be  found, 
in  the  note  alone  that  it  is  held  subject  to  proof  by  extrinsic  evidence.  If 
parol  testimony  is  admissible  to  show  that,  by  reason  of  the  indorsement  of 
the  sureties,  the  maker  is  not  liable  to  the  same  extent,  in  the  same  manner,- 
or  in  the  same  capacity  as  the  note  fixes  his  liability,  then  his  written  con- 
tract is  varied  by  parol  evidence,  which  is  against  a  cardinal  principle  of  law. 
If  two  or  more  parties  make  a  joint  and  several  note,  and  two  others  indorse 
it  with  an  agreement,  either  verbal  or  written,  that  the  makers  shall  be  only 
jointly  bound  with  them  for  its  payment,  this  would  not  affect  the  several, 
character  of  the  note.  If  one  party  makes  a  note,  and  another  indorses  it,, 
they  in  law  become  jointly  and  severally  liable  for  its  payment.  Good  v^ 
Martin,  95  U.  8.  91;  Story,  Prom.  Notes,  §  68. 

But,  suppose  the  indorsers  should  contract  that  their  liability  should  be- 
joint  only,  we  think  this  would  not  release  the  nuaker  from  his  several  liabil* 
ity.  It  is  perfectly  plain  that  this  could  not  be  done  by  parol  or  by  implica*- 
tion  in  either  of  the  supposed  instances,  which  is  sufficient  for  the  purposes- 
of  this  case.  The  present  note,  being  the  individual  contract  of  the  corpora- 
tion, was  not  changed  by  the  indorsement  of  Shepherd  and  Latham  into  a. 
joint  contract  of  these  parties  and  the  corporation.  The  pronoun  ''we,'' 
which  by  the  terms  of  the  note--these  being  the  terms  of  the  contract  between 
the  company  and  the  payee — meant  the  company  alone,  cannot  have  a  differ- 
ent meaning  given  to  it  by  reason  of  any  obligation  assumed  by  the  sureties 
alone.  It  must  still  be  referred  to  the  party  signing  the  note,  and  not  to  it  as- 
wAl  as  to  others  whose  contract  it  does  not  fully  establish.  But  there  was 
parol  evidence  admitted  which  tended  strongly  to  show  that  the  true  state  of 
the  contract  of  the  indorsers  was  in  accordance  with  our  construction.  Shep- 
herd himself,  testifying  for  the  defendants,  said  that  they  were  sureties  for 
the  payment  of  the  note,  and  that  ''we"  in  the  note  referred  to  the  corpora- 
tion alone.  Without  attempting  to  pass  upon  the  effect  of  the  evidence  as  Uy 
the  corporation,  it  certainly  tended  to  show  what  contract  the  indorsers  in*^ 
tended  to  make  with  the  payee  of  the  note.  They  did  not  intend  to  be  em- 
braced  within  the  term  "we,"  but  to  bind  themselves  as  in  case  of  irregular 
indorsers  upon  the  note  of  a  single  individual.  They  did  not  propose  to  vaix 
the  obligation  of  the  principal,  had^t  been  in  their  power  to  do  so,  from  am 
individual  note  to  that  of  one  made  jointly  with  another,  but  their  intention 
was  to  become  severally  as  well  as  jointly  bound  with  the  principal,  as  cer- 
tainly as  if  such  had  been  the  agreement  written  above  their  names.  We 
think  that  this  was  the  effect  of  the  contract.  Latham's  estate  was  not  re- 
lieved from  that  obligation  by  reason  of  his  death. 

The  court  below  was  correct  in  'finding  for  the  plaintiff  against  all  the  do-- 
fendants,  and  the  judgment  is  affirmed. 
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WooTTERS  and  others  v.  Kauffman  and  others. 

{Supreme  Court  of  Texas.    March  11,  1887.) 

1.  CUSTOSC  WJ)  UbAOIC — EVIDENCK. 

Where  there  is  the  testimony  of  only  one  witness  in  proof  of  a  custom,  and  he  is 
contradicted  by  other  witnesses,  the  custom  cannot  be  considered  as  proved. 

2.  Samb— Sufficiency— Pbitccipal  and  Agent. 

Evidence  of  a  usa&:e  adopted  by  cotton  factors,  during  the  existence  of  a  panic,  of 
shipping  cotton  to  Europe  without  the  consent  of  the  owner  of  the  cutton,  is  not  ad- 
missible to  prove  the  existence  of  such  a  custom  binding  on  the  owner,  it  appearing 
that  such  shipments  had  been  resorted  to  only  temporarily  during  the  existence  of 
the  panic,  and  that  the  owner  had  expressly  refused  to  allow  his  cotton  to  be  so 
shipped.  Factors  cannot,  because  of  com  mercial  depression,  adopt  a  usage  of  trade 
which  extends  their  authority  over  the  property  confided  to  their  care,  unless  a 
knowledge  of  such  a  change  in  their  way  of  doing  business  be  brought  directly  home 
to  their  principals. 
8.  JuDGMSNi"— Rendition  and  Entry. 

Under  the  Texas  statutes  providing  that  there  shall  be  but  one  final  Judgment 
in  any  case,  although  there  may  be  several  defendants  to  an  action,  no  nnal  judg- 
ment can  be  rendered  against  one  of  them  until  it  is  rendered  against  all,  however 
independent  of  each  other  their  respective  defenses  may  be;  so,  where  the  court  de- 
clined to  enter  judgment  as  to  one  defendant,  and  continued  the  case  as  to  him, 
this  made  the  judgment  entered  against  the  other  defendant  void. 

Appeal  from  district  court,  Galveston  county. 

Geo.  Mason  and  D.  A.  Nunn,  for  appellants.  Waul  <&  Walker^  for  appel- 
lees. 

Gaines,  J.  J.  C.  Wootters  &  Co.  brought  this  action  to  recover  of  Duble 
&  Wootters  and  Julius  Kauffman  the  value  of  certain  cotton  alleged  to  liave 
been  consigned  to  Duble  &  Wootters,  as  cotton  factors,  in  the  city  of  Galves- 
ton, for  sale,  and  to  have  been  delivered  to  Kauffman  for  shipment  to  Liver- 
pool, and  sale  in  that  market.  Plaintiffs  claim'  that  the  delivery  of  the  cotton 
to  Kauffman  was  without  their  authority,  and  was  therefore  illegal,  and  seek 
to  hold  the  defendants  responsible  for  the  alleged  conversion.  The  judgment 
and  verdict  were  in  their  favor  against  J.  H.  Wootters,  as  surviving  paitner  of 
Duble  &  Wootters ;  but  against  them  in  favor  of  the  other  defendants,  Vho  had 
been  made  parties  as  the  widow  and  heirs  of  Julius  Kauffman,  who  died  since 
the  institution  of  the  suit.  That  a  cotton  factor  in  Galveston,  to  whom  cot- 
ton lias  been  conveyed  for  sale,  has  no  right,  in  the  absence  of  direct  au- 
thority from  the  consignor,  to  ship  it  to  a  foreign  market  for  disposition,  and 
that  one  who  receives  it  from  the  factor  for  that  purpose  is  responsible  to  the 
owner  for  its  value,  are  propositions  that  are  settled  by  the  decision  of  this 
court  in  the  case  of  Kauffman  v.  Beasley^  54  Tex.  56fS.  To  avoid  the  effect 
of  these  rules  of  law,  on  the  trial  in  the  court  below,  the  widow  and  heirs  of 
Kauffman  sought  to  show  that  during  the  season  in  which  the  cotton  was 
shipped,  a  custom  existed  in  the  city  among  factors  to  receive  advances  upon 
cotton  consigned  to  them,  and  to  send  it  to  foreign  markets  for  sale.  The 
one  person  offered  to  prove  this  was  the  witness  Runge,  whose  testimony 
was  admitted  over  the  objections  of  the  plaintiffs.  This  ruling  of  the  court 
was  excepted  to,  and  is  now  assigned  as  error. 

Of  the  insufficiency  of  the  evidence  upon  this  point,  taking  it  all  together, 
there  can  be  no  question.  It  has  been  held  by  courts  of  high  authority  that 
a  custom  cannot  be  established  by  the  testimony  of  a  single  witness.  Wood 
V.  Hickok,  2  Wend.  601;  Halweraon  v.  Cole,  1  Speers,  821;  Baivlay  v. 
Kennedy,  3  Wash.  0.  C.  350.  But  to  this  line  of  decision  the  latter  cases 
seem  not  to  have  adhered.  It  is  admitted  by  these  more  recent  authorities 
that  from  the  nature  of  the  case,  if  a  general  custom  exist,  more  than  one 
witness  can  always  be  found  to  establish  it;  yet  it  is  urged  that  this  is  not  of 
itself  a  sufficient  reason  for  making  an  exception  to  the  general  rule  that  a 
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fact  ID  issue  may  be  proved  by  the  oath  of  one  person  alone.  Bohinson  v. 
U.  8.,  13  Wall.  363;  Vail  v.  Hice.  5  N.  Y.  155;  Jones  v.  Hoey,  128  Mass. 
585;  Partridge  y.  Forsyth,  29  Ala.  200.  These  cases  just  cited  would  seem 
to  lay  down  the  better  doctrine.  But  all  the  courts  agree  that,  if  the  testi- 
mony of  the  one  witness  in  support  of  a  custom  be  contradicted  by  others, 
the  custom  cannot  be  held  established.  It  is  reasonable  to  presume  that  if 
such  general  usage  exist  as  is  essential  to  show  a  custom  in  apailicular  branch 
of  business,  that  every  one  engaged  in  such  business  should  know  it;  and 
hence,  if  the  fact  be  called  in  question,  more  than  one  witness  could  be  brought 
to  support  it.  See  Lawson,  Usages,  p.  98,  §  54,  and  cases  there  cited.  In  this 
case  three  cotton  factors  of  the  city  testified  that  no  such  custom  existed,  and 
no  witness  was  called  by  defendants  to  support  the  testimony  of  Bunge  upon 
this  point.    The  evidence  was  therefore  insufficient. 

But  whether  it  be  admissible  or  not  is  another  question..  We  give  the  in- 
terrogatory and  the  answer  of  the  witness  which  were  objected  to:  "Was  it 
generally  understood  by  those  engaged  in  the  cotton  business  in  Galveston, 
and  those  dealing  with  them  in  the  country,  and  sending  consignments  of 
cotton,  that  this  panic  prevailed,  was  affecting  trade,  and  that  factors,  for 
want  of  market  at  home,  were  shipping  cotton  abroad,  and  taking  advances 
on  consignments?  Ansioer.  Yes,  the  panic  was  generally  known,  and  the 
adverse  influences  it  had  on  cotton  and  trade  generally;  and  people  in  business 
knew  that  large  consignments  were  going  forward,  either  because  parties 
could  not  sell,  or  because  they  wanted  to  speculate  for  higher  prices.  The 
shipping  was  done  for  the  purpose  of  getting  cash  advances."  In  answer  to 
a  question  by  the  court,  witness  said:  "That  was  the  general  usage  of  those 
engaged  in  cotton  business  at  that  time,  to- wit,  time  of  panic." 

A  custom,  in  order  to  affect  the  ordinary  rules  of  law  applicable  to  con- 
tracts in  a  particular  business,  must  not  be  temporary,  but  must  be  general 
as  to  the  particular  trade,  and  so  well  established  that  every  one  dealing  in 
that  trade  is  presumed  to  know  it:  Lawson,  Usages,  40,  44.  The  witness 
says  the  panic  was  generally  known,  and  the  adverse  influence  it  had  upon 
cotton,  and  that  people  in  business  knew  that  large  consignments  were  go- 
ing forward,  and  that  was  the  general  usage  of  those  engaged  in  cotton  busi- 
ness during  the  time  of  panic.  He  does  not  say  that  the  factors  had  adopted 
a  rule  of  shipping  cotton  abroad,  that  their  customers  knew  this  and  had  ac- 
quiesced in  it,  nor  does  he  testify  to  any  facts  from  which  it  must  be  pre- 
sumed that  the  consignors  of  cotton  knew  that  such  a  rule  prevailed.  His 
testimony  is  consistent  with  the  theory  that  the  factors  were  pressed  for 
money,  and  when  so  pressed  used  their  customers'  cotton  or  their  own  in  order 
to  obtain  it.  Such  a  course  of  business,  brought  about  by  extraordinary  circum- 
stances, such  as  a  commercial  panic,  ought  not  to  be  held  sufficient  to  make 
transactions  good  which  are  otherwise  contrary  to  law.  Can  factors,  brokers, 
and  other  classes  of  agents,  dealing  in  the  property  and  credits  of  others,  be- 
cause of  a  commercial  depression,  adopt  by  express  or  implied  consent  a  usage 
of  trade,  so  as  to  extend  their  authority  over  the  property  confided  to  their 
care?  Certainly  not,  unless  a  knowledge  of  the  change  in  their  way  of  doing 
business  be  brought  directly  home  to  their  principals.  In  a  recent  case  the 
supreme  court  of  the  United  States  say:  "  •  ♦  ♦  The  finding  of  the  circuit 
court  that  the  transactions  between  the  factors  and  the  plaintiffs  were  accord- 
ing to  the  general  usage  of  trade  between  banks  and  cotton  factors  in  St. 
Louis  cannot  aid  the  plaintiff,  because  the  usage  attempted  to  be  set  up  was 
not  shown  to  have  been  known  to  the  defendants,  or  to  other  owners  of  cot- 
ton, and  l)ecause  it  was  contrary  to  kiw  in  that  it  undertook  to  alter  the  nature  ' 
of  the  contract  between  the  factors  and  their  principals,  which  authorizes 
them  to  sell,  but  not  to  pledge,"  etc.  Allen  v.  8t  Louis  Nat.  Bank,  7  Sup. 
Ct.  Rep.  460.  In  the  case  before  us,  plaintiffs  had  been  consigning  cotton  to 
Duble  &  Woottera  long  before  the  panic  prevailed,  and  had  expressly  refused 
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to  allow  their  cotton  to  be  sent  to  Europe  for  sale.  The  testimony  of  the  wit- 
ness certainly  fails  to  show  any  knowledge  on  their  part  of  the  alleged  cus- 
tom. For  these  reasons  we  think  the  testimony  objected  to  was  inadmissible, 
and  that  the  court  erred  in  not  excluding  it.  It  follows  from  what  we  have 
said  that  the  court  also  erred  in  charging  the  jury  upon  the  effect  of  the  al- 
leged custom.  There  being  no  sufficient  legal  evidence  to  warrant  any  in- 
struction upon  the  point,  the  charge  complained  of  in  the  tenth  assignment 
was  calculated  to  mislead  the  jury  to  the  prejudice  of  plaintiffs,  and  should 
not  have  been  given. 

The  eleventh  assignment  of  error  is:  The  court  erred  in  charging  the  jury 
as  follows:  ''If  you  believe  from  the  evidence  that  J.  C.  Wootters,  the  plain- 
tiff, gave  any  express  or  implied  authority  to  the  firm  of  Duble  &  Wootters 
to  deal  with  the  cotton  as  tlieir  own,  or  get  advances  on  it  from  shippers  to 
foreign  markets,  then  the  plaintiff  cannot  recover  from  the  defendants  Clara 
Kauffman  or  Julius  Kauffman.  but  would  have  to  look  alone  to  the  defend- 
ant John  H.  Wootters,  as  surviving  partner  of  Duble  &  Wootters."  This  as- 
signment is  also  well  taken.  The  court  should  have  instructed  the  jury  what 
was  meant  by  "implied  authority,"  or  from  what  fact,  or  state  of  facts,  au- 
thority to  Duble  &  Wootters  to  ship  the  cotton  would  be  implied.  Wfi  are  of 
opinion  that  if  Duble  &  Wootters  had  in  their  hands  belonging  to  plaintiffs, 
or  owed  plaintiffs,  a  sufficient  sum  of  money  to  cover  the  freight  and  charges 
paid  by  the  former  upon  the  cotton,  then  plaintiffs  were  entitled  to  recover 
the  full  value  of  the  cotton,  without  any  deduction  for  such  freight  and 
charges.  The  court  should  have  so  charged;  and  therefore  the  seventh  and 
eighth  assignments  of  error  are  well  taken. 

The  charge  complained  of  in  the  sixth  assignment  is  correct  as  far  as  it 
goes,  and  is  not  obnoxious  to  the  objections  urged  against  it.  We  do  not 
think  the  court  erred  in  rejecting  the  evidence  of  the  agreement  of  counsel  on 
the  former  trial  to  the  effect  that  it  was  admitted  by  defendants  that  Julius 
Kauffman,  deceased,  received  the  cotton  sued  for  by  plaintiffs.  The  agree- 
ment was  oral,  and,  although  it  was  unsupported  in  the  statement  of  facts 
which  was  signed  by  the  counsel  for  the  purpose  of  appealing  from  the  for- 
mer judgment,  it  cannot  be  deemed  a  written  agreement,  as  required  by  the 
rules  of  practice  prescribed  by  this  court.  Standing  as  a  mere  parol  admission 
of  a  fact  made  during  the  introduction  of  testimony,  and  notice  of  its  with- 
drawal having  been  given  before  the  second  trial,  it  was  not  binding  upon 
defendants.  1  Phil.  Ev.  (Cow.  &  H.  and  Edw.  notes,)  436.  Not  being  in 
writing,  it  cannot  be  enforced  as  an  agreement.  The  statement  of  facts  is 
not  made  up  for  the  purpose  of  a  new  trial,  and  cannot  be  used  as  evidence, 
except,  possibly,  in  cases  where  no  other  evidence  can  be  produced. 

It  Is  insisted  on  behalf  of  appellees  that  the  judgment  should  be  affirmed 
without  reference  to  the  errors  complained  of  by  appellants,  and  in  support  of 
that  position  it  is  urged  (1)  that  Clara  Kauffman,  the  widow  of  Julius  Kauff- 
man, has  never  been  properly  brought  before  the  court,  and  (2)  that  the  judg- 
ment on  the  former  trial  in  favor  of  Julius  Kauffman  is  conclusive  of  the  case 
as  against  his  representatives.  We  do  not  see  that  a  failure  to  have  due  serv- 
ice of  citation  made  upon  Mrs.  Kauffman  would  be  any  reason  for  affirming 
the  judgment.  By  her  appearance  to  quash  the  service,  she  was  in  court  to 
the  next  term  for  all  purposes.  Besides,  it  is  shown  by  the  record  that  she 
appeared  and  filed  an  answer  to  the  merits.  Upon  the  former  trial  there  was 
a  verdict  and  judgment  in  favor  of  the  original  defendant,  Julius  Kauffman, 
against  plaintiffs;  but  the  court  in  effect  set  aside  the  verdict,  and  continued 
the  cause  as  to  the  other  defendants,  upon  the  ground  that  the  finding  of  the 
jury  as  to  them  was  too  uncertain  to  form  the  basis  of  a  judgment.  This  was 
held  not  to  be  a  final  judgment  upon  the  former  appeal  in  this  case.  Woot- 
ters V.  Kauffman,  Galveston  term,  1B81.  As  we  take  it,  the  effect  of  this 
decision  is  to  hold  that  but  one  final  judgment  can  be  rendered  in  a  case,  and 
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that  since  the  court  had  declined  to  enter  a  judgment  as  to  Duble&Wootters, 
and  had  continued  the  cause  as  to  them,  this  made  the  Judgment  as  to  Kauff- 
man  a  nullity.  To  hold  that  judgment,  upon  the  present  appeal,  conclusive 
of  the  rights  of  plaintiffs  as  against  Kaulfman's  heirs,  would  be  to  overrule 
the  decision  upon  the  former  appeal,  and  to  deprive  appellants  of  all  relief  for 
any  errors  that  may  have  been  committed  by  the  court  below  upon  either 
trial.  Our  statutes  provide  that  there  shall  be  but  one  final  judgment  in  any 
case.  It  follows  from  this  that,  if  there  be  several  defendants  to  a  suit,  no 
final  judgment  can  be  rendered  against  one  until  it  is  rendered  against  all, 
however  independent  of  each  other  their  respective  defenses  may  be.  Hence 
a  new  trial  as  to  one  is  a  new  trial  as  to  all,  as  has  been  decided  by  this  court 
in  Long  v.  Qarr^tt,  45  Tex.  400;  and  a  continuance  as  to  one  defendant  is  a 
continuance  as  to  the  others,  although  the  court  may  attempt  to  render  final 
judgment  against  the  latter.    Martin  v.  Crow,  28  Tex.  614. 

In  Hulme  v.  Janes,  6  Tex.  242,  suit  was  brought  against  three  defendants. 
Judgment  by  default  was  rendered  against  two  who  had  accepted  service,  but 
no  disposition  of  the  case  was  made  as  to  the  third,  who  was  not  served. 
Chief  Justice  Hemphill,  in  delivering  the  opinion,  said:  "The  judgment  is 
void  as  sgainst  Burtridge,  and,  as  it  is  inadmissible  in  its  nature,  it  is  neces- 
sarily void  as  to  the  other  defendants.*'  The  same  may  be  said  as  to  the 
former  judgment  in  favor  of  Kauffman  in  this  case.  See,  also,  Whitaker  v. 
Gee,  61  Tex.  217;  Linn  v.  Aramhotdd,  55  Tex.  611. 

We  are  cited  to  no  case  in  conflict  with  this  doctrine.  The  syllabus  in  the 
case  of  Roberta  v.  Heffner,  19  Tex.  130,  says,  broadly,  that  a  new  trial  may 
be  granted  as  to  one  defendant  in  an  action  of  trespass  and  not  as  to  the 
others.  An  examination  of  the  opinion,  however,  shows  that  the  point  was 
neither  raised  nor  decided. 

^In  Saffold  v.N'avano,  15  Tex.  76,  it  is  held  that  where  there  are  several 
defendants,  and  one  of  them  is  not  served,  but  judgment  final  is  rendered 
against  all,  the  judgment  may  be  reformed  in  the  supreme  court,  dismissing 
as  to  the  one  not  served,  and  affirmed  as  to  the  others. 

In  Burton  v  Vamell,  5  Tex.  139,  judgment  by  confession  was  taken 
against  one  of  two  defendants,  but  no  disposition  of  the  case  was  made  as  to 
the  other,  who  was  not  served.  The  court  say  there  was  no  error,  but  finally 
decided  that  if  there  was  it  could  not  be  taken  advantage  of  by  the  defendant 
who  had  confessed  judgment. 

If  the  judgment  in  favor  of  Kauffman,  the  defendant  on  the  former  trial, 
were  still  in  force,  we  might  affirm  the  judgment  now  appealed  from  on  the 
ground  that  no  other  could  legally  be  rendered  as  to  his  representatives.  But 
we  are  of  opinion  that  is  not  a  valid  and  subsisting  judgment,  and  that  the 
court  did  not  err  in  excluding  it,  upon  the  objection  of  plaintiffs. 

It  is  not  necessary,  in  view  of  the  disposition  we  shall  make  of  the  case,  to 
consider  the  errors  assigned  by  appellant  John  H.  Wootters,  the  surviving 
partner  of  Duble  &  Wootters.  The  questions  not  considered  will  probably 
not  arise  upon  another  trial. 

For  the  errors  pointed  out,  the  judgment  is  reversed,  and  the  case  remanded. 


Obman  v.  Statb*^ 

(Cbwi  cf  Appeals  of  Textu,    December  17,  1886.) 

1.  Cbiminal  Pbacticb— Evibbnce— Attobnxy  akd  Olibnt  ~  Privilsgbd  GoMicinracA- 

TION8. 

Privilesed  comiunnications  in  criminal  caseii  are  subject  to  two  mleB:    (1)  To  be 
privileged,  they  must  pass  between  the  client  and  his  attorney  in  professional  con- 

^  Reported  by  Messrs.  Jackson  <&  Jackson,  official  reporters  of  the  Texas  coort  of  ap- 
peals. 
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fidence,  and  in  the  legitimate  course  of  the  latter's  legitimate  employment.  (2)  If 
the  communications  are  made  by  the  client  to  the  attorney  before  the  commission 
of  the  crime,  and  for  the  purpose  of  being  gnidedor  helped  in  the  comniission,  they 
are  not  privileired,  and  this  second  rule  is  not  affected  by  the  fact  that  the  attorney. 
was  wholly  without  blame.^ 
2.  Manslaughter— Self-Defense — Instructions. 

See  the  opinion  tn  exteruo  for  charges  upon  manslaughter  and  self-defense  Jidd 
erroneous,  but  with  respect  to  manslaughter  immaterial,  because  corrected  by  a 
subsequent  charge. 

Appeal  from  district  court,  McLennan  county. 

Under  an  indictment  charging  him  with  the  murder  of  William  F. 
Houghston,  in  McLennan  county,  Texas,  on  the  eighth  day  of  September, 
1885,  the  appellant  was  convicted  of  murder  in  the  second  degree,  and  his 
punishment  was  assessed  at  a  term  of  14 years  in  the  state  penitentiary. 

The  proof  for  the  state  showed  that  the  deceased  was  shot  from  his  seat 
on  a  carriage-box  by  the  defendant,  on  one  of  the  streets  of  the  city  of  Waco, 
on  the  day  alleged  in  the  indictment.  Defendant,  en  route  up  the  street,  met 
the  deceased  driving  down  the  street,  stepped  from  the  pavement  to  a  point  near 
the  carriage,  stopp^  it,  and  demanded  bf  deceased  to  retract  a  statement  made 
on  that  morning.  Upon  the  deceased  refusing,  the  defendant  raised  his 
hands  and  flred  two  shots  with  a  pistol,  and  deceased  fell  to  the  ground,  and 
soon  expired.    No  arms  were  found  about  the  person  of  deceased. 

The  testimony  for  both  the  state  and  defense  concurred  to  the  effect  that 
on  the  morning  of,  but  before,  the  shooting,  the  deceased,  somewhat  under  the 
influence  of  whisky,  called  twice  at  defendant's  saloon,  and  asked  for  defend- 
ant, denouncing  him  in  the  most  violent  terms,  and  iterating  and  reiterating 
his  determination  to  kill  defendant  before  noon  on  that  day.  Among  other 
things,  he  said  on  both  visits  that  defendant  had  accused  him  of  cohabit- 
ing with  a  negress;  that  the  negress  was  in  every  way  the  equal  of  defend- 
ant's mother  and  sistera,  who  had  provided  defendant  with  all  he  possessed 
by  means  of  the  revenues  they  derived  from  their  prostitution  with  negro 
men.  All  of  these  facts  were  brought  to  the  defendant's  knowledge  prior  to 
the  shooting.  It  was  further  proved  that  before  the  shooting,  and  imme- 
diately after  he  was  informed  of  the  deceased's  visits,  threats,  and  charges 
against  his  mother  and  sisters,  the  defendant  went  to  theojfficeof  an  attorney, 
stated  the  facts  to  him,  and  asked  what  penalty  he  would  subject  himself  to 
if  he  killed  deceased.  The  attorney  read  him  the  statute  relating  to  homicide 
because  of  insulting  language  to  a  female  relative,  and  advised  him  to  avoid 
a  difficulty  with  deceased. 

Independent  defensive  testimony  was  to  the  effect  that,  when  he  left  de- 
fendant's saloon  the  last  time,  deceased  drove  slowly  along  the  street  in  front 
of  defendant's  house,  his  right  side  being  towards  the  house.  At  that  time  he 
held  a  pistol  in  his  right  hand,  on  his  seat,  close  to  his  person.  After  a  time 
he  drove  back  over  the  same  street,  his  left  side  being  exposed  to  the  house. 
His  right  hand  was  held  in  the  position  in  which  it  was  held  when  he  passed 
up,  but  was  invisible  to  the  witnesses.  The  meeting  occurred  further  down 
the  street,  a  few  minutes  later.  The  witnesses  could  not  hear  the  words  that 
pa.ssed,  but  saw  deceased  throw  out  his  right  hand  as  though  to  present  a 
weapon,  at  which  moment  the  defendant  fired. 

T.  A,  Blair  and  Herring  A  Kelly y  for  appellant. 

The  trial  court  erred  in  requiring  the  witness  Herring  to  testify  to  the  con- 
ference between  himself  and  defendant  shortly  before  the  shooting.    The 

>  As  to  what  are  privileged  communications  between  attorney  and  client,  see  French 
V.Hall,  7  Sup.  Ct.  Rep.  170;  Kaut  v.  Kessler,  (Pa.)  7  Atl.  Rep.  586;  Todd  v.  Munson, 
(Conn.)  4  Atl.  Rep.  99;  Hanlon  v.  Doherty,  (Ind.)  9  N.  E.  Rep.  782 ;  People  v.  Barker, 
(Mich.)  27  N.  W.  Rep.  639;  Brighani  v.  McDowell,  (Neb.)  Id.  384,  and  note;  Romberg 
V.Hughes.  (Neb.)  26 N.  W.  Rep.  351,  and  note. 
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statements  then  made  to  the  said  Herring,  who  was  an  attorney  at  law,  were 
privileged  communications,  and  therefore  not  admissible.    The  evidence  dis- 
closed a  case  of  justifiable  homicide,  and  therefore  was  against  the  verdict. 
Asst.  Atty.  Gen,  Burts,  for  the  State. 

Hurt,  J.  Appellant  was  convicted  of  murder  of  the  second  degree,  and 
sentenced  to  the  penitentiary  for  14  years,  for  the  killing  of  W.  F.  Hougliston, 
in  the  city  of  Waco,  on  the  eighth  day  of  September,  1885.  We  will  here  in- 
sert such  facts  as  will  present  in  a  clear  light  the  first  error  assigned  by  coun- 
sel for  appellant: 

Appellant  was  a  man  of  family,  having  a  wife,  mother,  and  sister.  He  was 
a  saloon  keeper,  and  his  residence  was  about  the  distance  of  one  block  from 
his  saloon.  Deceased  was  a  hack  driver,  and  it  appears  was  living  with  a 
negro  woman.  Appellant  and  deceased  were  upon  friendly  terms,  and  were 
heard  to  joke  each  other  a  short  while  before  the  day  of  the  kiUing. 

Early  in  the  morning,  between  5  or  6  and  9  o'clock  of  the  day  of  the  killing, 
the  deceased  went  to  the  saloon  of  appellant  two  or  three  times,  looking  for 
appellant,  and  stated  openly,  boldly,  loudly,  and  repeatedly,  so  that  the  per- 
sons doing  business  near  appellant's  saloon  heard  him,  that  appellant  had  ac- 
cused him  of  lying  up  with  a  negro  woman;  that  appellant  was  a  d — d  son  of 
a  b — h,  and  that  he  intended  to  kill  appellant  before  12  o'clock  that  day;  that 
said  negro  woman  was  as  good  as  appellant's  mother  or  sister;  and  that  ap- 
pellant's mother  and  sister  were  negro  f — ^k — ng  bitches,  and  that  they  had 
in  this  way  accumulated  and  made  all  the  property  that  appellant  had.  De- 
ceased had  a  pistol  with  which  lie  said  he  was  going  to  do  appellant  up.  He 
said:  "We  hack  drivers  are  hell  when  we  get  started,  and  we'll  do  what  we 
say  we  will." 

On  one  of  the  occasions  spoken  of,  deceased  drove  up  to  appellant's  saloon 
with  two  negroes  in  his  hack,  and  said  those  negroes  had  had  sexual  inter- 
course with  appellant's  mother  and  sister,  and  that  he  was  going  to  make 
them  tell  appellant  so.  Deceased  drove  by  appellant's  residence,  and  drove 
near  the  house,  and  looked  in,  and  appeared  to  be  mad,  and  was  holding  his 
lines  in  his  left  hand,  with  a  pistol  in  his  right  hand  by  the  side  of  his  right 
leg.  He  passed  by,  and  was  soon  seen  by  another  witness,  stiU  having  the 
pistol  down  by  the  side  of  his  leg.  He  soon  returned,  and  as  he  was  passing 
by  appellant's  residence,  holding  his  reins  in  his  left  hand,  with  his  right 
hand  down  by  his  side,  on  the  opposite  side  from  appellant,  he  met  appellant, 
who  was  going  from  his  saloon  to  his  residence,  and  appellant  &sked  deceased 
if  he  would  take  back  what  he  had  said  about  his  mother  and  sister.  De- 
ceased said,  "No,"  and  at  that  moment  appellant  was  seen  to  throw  up  his 
left  hand,  and  then  the  shooting  occurred.  Deceased  received  two  shots, 
from  which  he  instantly  died.  The  horse  ran  away  with  the  hack  of  deceased. 
There  was  a  woman  in  the  hack. 

After  deceased  went  to  appellant's  saloon,  as  before  stated,  in  appellant's 
absence,  appellant  went  from  his  home  to  the  saloon, — about  9  o'clock, — and 
ordered  his  breakfast.  (There  was  a  restaurant  in  connection  with  the  sa- 
loon.^ He  sat  down  to  eat  his  breakfast,  and  just  as  he  sat  down  he  was  told 
that  the  deceased  had  been  there  looking  for  him,  and  was  also  told  that  de- 
ceased said  his  (appellant's)  mother  and  sister  were  negro  f — k  — ng  bitches, 
and  that  they  had  made  in  that  way  ail  the  property  appellant  had.  Appel- 
lant got  up  without  eating  his  breakfast,  and  said:  "Ko  man  can  say  that 
about  my  mother  and  sister  and  liva"  He  sat  down  behind  the  counter,  with 
his  face  in  his  hands,  and  appeared  to  be  crying  and  in  trouble.  He  then  went 
out,  and  a  while  afterwards  came  back,  and  got  his  pistol,  and  put  it  in  his 
pocket.  After  appellant  was  informed  of  what  deceased  had  said  about  his 
mother  and  sister,  he  went  to  consult  his  attorney  (M.  D.  Herring)  about  the 
matter,  concerning  what  the  punishment  would  be  for  killing  in  such  cases. 
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He  appeared  to  be  Intensely  excited;  more  so  than  the  attorney  had  ever  seen 
him  before,  and  he  had  known  him  from  his  childhood.  He  told  his  attorney 
what  Houghston  had  said  about  his  mother  and  sister,  as  before  stated,  and 
asked  him  what  the  law  was  if  he  killed  Houghston.  The  attorney  read  him 
the  statute  concerning  killing,  upon  the  use  of  insulting  words  towards  a  fe- 
male relative,  and  advised  him  to  have  no  trouble  with  Houghston.  He  said 
that  was  all  he  wanted  to  know,  and  started  away,  with  his  eyes  filled  with 
tears.  The  killing  occurred  soon  afterwards.  Appellant  went  to  the  court- 
house, and  surrendered  himself,  immediately  after  the  killing. 

M.  D.  Herring  was  called  as  a  witness  for  the  state,  while  he  was  conducting 
the  defense  on  the  trial  of  the  case,  and,  over  objections  of  defendant,  testified, 
in  substance,  as  follows:  "Appellant  came  to  my  office  on  the  morning  of  the 
killing,  and  said  he  wanted  to  consult  me  privately,  and  requested  my  law 
partner,  Mr.  Kelley,  to  step  into  the  other  room  of  our  office,  which  he  did. 
Appellant  appeared  to  be  intensely  excited ;  more  so  than  I  ever  seen  him  before. 
I  had  known  him  from  his  childhood.  He  told  me  that  he  had  just  heard 
that  deceased,  Houghston,  had  been  to  his  (appellant's^  saloon,  and  said  that 
his  (appellant's)  mother  and  sister  were  whores,  and  tnat  they  had  been  co- 
habiting (he  used  a  vulgar  phrase)  with  negroes,  ^nd  that  they  made  in  that 
way  all  appellant  had,  and  asked  me  what  the  law  was  if  he  killed  Houghston. 
I  then  read  him  the  statute  of  the  state  concerning  killing  upon  the  use  of  in- 
sulting words  towards  a  female  relative,  and  I  advised  him  not  to  have  any 
trouble  with  Houghston ;  that  he  was  a  trifling,  worthless  fellow.  Appellant 
then  got  up  to  leave,  saying  that  was  all  he  wanted  to  know,  and,  as  he  started 
off,  I  noticed  that  his  eyes  were  filled  with  tears,  and  I  again,  and  then  agam, 
advised  him  to  have  no  trouble  with  Houghston ;  that  he  (appellant)  had  had 
trouble  enough;  but  he  paid  no  attention  to  me,  but  went  away.  Soon  after 
I  started  out  to  pay  some  dues  at  the  T.  B.  A.  office,  and  while  on  the  street 
saw  a  runaway  carriage  and  horses,  and  immediately  thereafter  learned  that 
appellant  had  killed  Houghston." 

This  evidence  was  objected  to  because  the  consultation  with  witness,  and 
his  advice  thereon,  was  privileged;  because  appellant  consulted  witness  as  his 
attorney  and  confidential  adviser.  Was  the  evidence  of  M.  D.  Herring,  under 
the  surrounding  facts,  privileged  communications,  and  hence  not  competent? 

"Communications  from  clients  to  attorneys  are  privileged  on  the  ground  of 
public  policy,  with  a  view  to  the  safe  and  proper  administration  of  justice. 
The  protection  is  not  qualified  by  any  reference  to  proceedings  pending  or  in 
contemplation.  It  is  adopted  out  of  regard  to  the  interest  of  justice,  and 
from  the  necessity  of  free,  unrestrained  intercourse  between  counsel  and  cli- 
ent. It  is  better,  in  our  judgment,  to  adhere  to  the  rule  in  a  broad  and  lib- 
eral sense  than  to  weaken  its  force  by  exceptions."  Crisler  v.  Garland,  11 
Smedes  &  M.  136. 

After  a  very  careful  examination  of  all  the  authorities  accessible  to  us,  we 
are  led  to  the  conclusion  that  the  above  rule  applies  alone  to  ci vi  1  cases.  What, 
therefore,  is  the  nile  in  criminal  cases ?  In  Queen  v.  Cox,  decided  on  Decem- 
ber 20,  1884,  (5  Amer.  Crim.  Bep.  140,)  most,  if  not  all,  the  English  cases 
bearing  upon  the  question  at  issue  were  cited  and  commented  upon  by  the 
court.  In  that  case  Judge  Stbvbns  wrote  a  very  lengthy  opinion,  very  care- 
fully comparing  the  decisions  which  had  before  been  made  upon  this  subject. 
In  a  great  many  cases  he  gives  a  concise  statement  of  the  facts  under  which 
the  question  was  presented,  and  from  his  opinion,  and  the  cases  therein  cited, 
we  state  the  following  as  the  rules:  (1)  To  be  privileged,  the  communica- 
tions must  pass  between  the  client  and  his  attorney  in  professional  confidence, 
and  in  the  legitimate  course  of  professional  employment  of  the  attorney.  (2) 
If  the  communications  are  by  the  client,  made  to  the  attorney  before  the  com- 
mission of  the  crime,  and  for  the  purpose  of  being  guided  or  helped  in  its 
oommission,  they  are  not  privileged.    (3)  Nor  does  the  fact  that  the  attorney 
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was  wholly  without  blame  in  any  particular  whatever  affect  the  second  rule. 
We  are  aware  that  this  third  rule  is  in  conflict  with  quite  a  number  of  able 
opinions,  bat  it  is  supported  by  the  above  case,  and,  we  believe,  by  the  weight 
of  authority. 

Now,  let  us  concede  (it  being,  in  fact,  absolutely  true)  that  M.  D.  Herring, 
the  attorney,  was  wholly  without  blame,  no  party  in  any  respect  to  the  homi- 
cide, yet  was  it  not  the  object  of  appellant,  in  his  communication  with  his 
attorney,  to  obtain  information  with  respect  to  a  contemp^ted  crime?  And 
did  he  not  obtain  such  information  as  would  induce  rather  than  prevent  him 
from  the  commission  of  the  crime?  It  is  true  that  the  advice  of  the  attorney 
WHS  strongly  calculated  to  prevent  the  crime,  but  from  the  conduct  of  appel- 
lant It  clearly  appears  that  he  was  seeking  law,  and  not  advice  as  to  what  he 
would  do.  This,  it  seems  to  us,  was  very  firmly  settled  in  his  mind,  and  es- 
pecially if  the  law  should  be  to  his  liking;  for,  after  the  statute  had  been  read 
to  him  by  which  he  was  informed  that  the  killing  would  be  reduced  from  mur- 
der to  manslaughter,  he  seems  to  have  been  satisfied,  and  was  willing  to  kill 
Houghstqn,  and  risk  such  punishment.  Let  us  suppose  that  Herring  had  in- 
formed him  that  he  would  be  guilty  of  murder  of  the  first  or  of  the  second 
degree,  stating  to  him  the. punishment  for  each  offense,  would  it  have  been  as 
probable  that  he  would  have  killed  Houghston  as  under  the  law  as  truly  given 
to  him  by  Herring?  Under  the  facts  surrounding  the  interview  between  ap- 
pellant and  Herring,  we  unhesitatingly  answer  that  it  would  not.  Then, 
under  the  circumstances  attending  this  interview,  it  is  evident  that  its  effect 
was  to  induce  (though  not  so  intended  by  Herring)  the  appellantto  kill  Hough- 
ston, and  risk  being  convicted  of  manslaughter.  This  being  the  effect,  the 
communications  between  Herring  and  appellant  were  not  privileged.  Queen 
V.  Coxt  5  Amer.  Grim.  Rep.  140,  and  cases  therein  cited. 

Appellant  relied  upon  insulting  language  towards  female  relatives  (his 
mother  and  sister)  to  reduce  the  homicide  from  murder  to  manslaughter. 
Upon  this  subject  the  learned  judge,  wlien  applying  the  law  directly  to  the 
case,  submitted  to  the  jury  the  following  instruction;  "If  you  believe  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  defendant  did  unlawfully 
kill  William  Houghston  by  shooting  him  with  a  pistol,  and  that  the  same  was 
done  under  the  immediate  influence  of  sudden  passion,  (as  hereinbefore  de- 
fined,) arising  from  an  adequate  cause,  such  as  insulting  words  or  conduct  of 
the  said  Houghston  towards  female  relatives  of  defendant,  you  will  find  de- 
fendant guilty  of  manslaughter." 

The  objection  to  the  charge  urged  by  appellant  is  that  it  requires  the  killing 
to  take  place  under  the  immediate  influence  of  midden  passion.  If  this  be 
error,  it  is  not  cured  in  any  other  part  of  the  charge,  but,  on  the  contrary,  it 
also  occurs  in  the  definition  referred  to  in  tliis  part  of  the  charge.  Under  the 
facts  of  this  case,  or,  in  other  words,  under  the  grounds  relied  upon  by  the  de- 
fendant to  reduce  the  killing  to  manslaughter,  is  it  error  to  instruct  the  jury 
that  the  killing  must  take  place  under  the  immediate  influence  of  sudden  pas- 
sion ?  If  the  defendant  hears  of  or  witnesses  the  insulting  language  or  con- 
duct, he  must  act  at  once;  in  which  case  the  passion  would  be  sudden, — 
springing  at  once  from  the  cause  of  provocation.  But  let  us  suppose,  as  was 
the  fact  in  this  case,  that  the  defendant  was  not  present,  did  not  hear  the  in- 
sulting language,  nor  witness  the  insulting  conduct:  most  evidently  his  passion 
could  not  suddenly  arise  from  the  provocation, — provoking  cause.  Now,  the 
provocation — ^the  adequate  cause — must  produce  the  passion,  and  for  the  pas- 
sion to  be  sudden  it  must  spring  directly  and  instantly  from  the  provocation. 
How  could  this  be  the  case  when  defendant  may  not  have  been  informed  of 
the  provocation  for  several  days,  weeks,  or  months  after  the  giving  of  the 
provocation?  Again,  must  the  passion  suddenly,  instantly,  arise  in  the  mind 
of  the  defendant  upon  being  informed  of  the  insulting  language  or  conduct,  and 
remain  up  to  the  time  of  the  homicide?    Owing  to  the  peculiar  nature  of  this 
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provocation,  and  when  the  question  is  viewed  in  the  ligljt  of  article  597,  Pen. 
Code,  we  are  of  the  opinion  that  the  last  question  must  be  answered  in  the  nega- 
tive. The  language  used  by  Houghston  towards  the  mother  and  sister  of  appel- 
lant was  calculated  to  arouse  the  passion  of  any  human  being,  save  a  complete 
moral  wreck;  and  while  with  some  persons,  upon  being  informed  of  such  lan- 
guage, the  passion  would  spring  at  once  into  existence,  with  another  tbe  more 
he  reflected,  the  higher,  the  greater,  would  be  the  passion;  for  upon  reflection 
the  insult,  with  all  its  blighting  consequences,  (not  only  the  inmiediate,  but  for 
all  time  to  come,)  would  be  comprehended.  Hence  there  may  be  cases,  owing 
to  the  provocation  and  disposition  of  the  party  offended,  in  which  the  passion 
may  not  suddenly  arise  upon  being  informed  of  the  insulting  language  or  con- 
duct, but  after  reflection,  and  before  the  killing,  he  may  be  completely  under 
the  control  of  the  passion  produced  by  such  provocation;  and  especially  would 
this  be  the  cas?  upon  meeting  with  the  party  giving  such  an  insult. 

Now,  let  us  briefly  notice  article  599.  Insulting  words  or  conduct  towards 
a  female  relative  of  the  party  killing  is  deemed  an  adequate  cause, — cause  to 
produce  the  passion .  The  cause  is  the  \^rds  or  conduct.  There  must  be  pas- 
sion produced  by  the  cause.  When  must  the  passion  arise?  If  the  defend- 
ant is  not  present,  does  not  hear  the  words,  or  witness  the  conduct,  we  an- 
swer, before  the  killing.  Article  699  provides  that  when  it  is  sought  to  re- 
duce the  homicide  to  manslaughter  by  reason  of  this  character  of  provocation 
or  cause,  it  must  appear  that  the  killing  took  place,  if  the  defendant  hears  the 
words  or  witnesses  the  conduct,  immediately  upon  the  happening  of  the  con- 
duct or  the  utterance  of  the  language;  but  if  defendant  was  not  present,  did 
not  hear  the  words,  or  witness  the  conduct,  so  soon  thereafter  as  the  defend- 
ant may  meet  the  person  killed,  after  being  informed  of  such  insults.  We 
are  of  the  opinion  that  in  a  case  in  which  defendant  was  not  present,  did 
not  hear  the  words,  or  witness  the  conduct,  to  reduce  the  homicide  to  man- 
slaughter, it  must  appear  that  the  party  killed  used  insulting  words  or  con- 
duct towards  a  female  relative;  that  before  the  homicide  defendant  was  in- 
formed of  such  insults;  that  he  killed  by  reason  of  the  passion  produced  by 
the  insult,  the  words,  or  conduct,  and  from  no  other  cause. 

But  it  may  be  contended  that,  if  error  is  conceded  in  the  charge  just  men- 
tioned, this  is  cured  by  another  part  of  the  charge,  to-wit:  **By  the  expres- 
sion, 'under  the  immediate  influence  of  passion,'  is  meant  the  act  must  be 
directly  caused  by  the  passion  arising  out  of  the  provocation,  which  may 
have  been  given  at  the  time  or  before  the  killing.  It  is  not  enough  that  the 
mind  is  merely  agitated  by  the  passion  arising  from  some  other  provocation, 
or  a  provocation  given  by  some  other  person  than  the  party  killed. "  To  my 
mind  the  evident  object  of  this  part  of  the  charge  was  for  the  purpose  of  in- 
structing the  jury  that  the  killing  must  be  caused  directly  by  the  provocation, 
(whether  given  at  the  time  or  not;)  that,  though  the  mind  may  be  agitated  by 
passion,  yet,  unless  agitated  by  passion  arising  from  a  certain  provocation, 
and  that  said  provocation  must  have  been  given  by  the  party  killed,  the  law 
would  not  reduce  the  crime  to  manslaughter.  In  this  part  of  the  charge 
there  is  no  attempt  on  the  part  of  the  learned  judge  to  convey  the  idea  that 
the  passion  may  arise  at  any  time  before  the  killing.  This  was  not  the  sub- 
]  *ct  nor  object  of  the  charge  under  discussion.  The  writer  is  of  the  opinion 
tliat  there  is  reversible  error  in  this  part  of  the  charge  just  discussed.  My 
brethren  do  not  agree  to  this. 

There  was  evidence  calling  for  a  charge  upon  the  law  of  self-defense,  and, 
among  other  things,  the  learned  judge  submitted  tbe  following:  ^Homicide  is 
justifiable  in  the  protection  of  the  person  against  any  unlawful  and  violent 
attack;  but  in  such  case  all  other  means  must  be  resorted  to  for  the  preven- 
tion of  the  injury,  and  the  killing  must  take  place  while  the  person  killed  is 
in  the  very  act  of  making  such  unlawful  and  violent  attack."  The  learned 
judge  begins  the  law  of  self-defense  with  this  general  proposition,  and  it  will 
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be  seen  that  it  is  unconditional,  and  does  not  refer  to  any  other  danse  of  the 
charge  upon  this  subject.  The  true  rule  upon  this  subject  is  this:  If,  to  pro- 
tect the  person  against  an  unlawful  and  violent  attack,  and  such  unlawful 
and  violent  attack  is  not  mutual,  or  is  not  such  as  is  described  in  article  568, 
Fen.  Ckxle,  then  the  partj  must  resort  to  all  other  means  to  prevent  the  in- 
jury, and  the  killing  must  take  place  while  the  person  killed  is  in  the  very  act 
of  making  such  unlawful  and  violent  attack.  Referring  to  the  evidence  bear- 
ing upon  this  subject,  it  is  seen  that  this  charge  was  not  called  for,  and  should 
not  have  been  given  at  all, — ^not  even  if  correctly  given.  For,  if  deceased  made 
an  attack  upon  the  person  of  defendant,  it  was  a  murderous  attack,  coming 
clearly  within  the  provisions  of  article  568,  and,  in  order  to  protect  himseS 
from  such  attack,  he  is  not  required  to  resort  to  other  means  to  prevent 
the  threatened  injury,  nor  to  kill  his  adversary  while  in  the  very  act  of  mak- 
ing such  attack,  but  may  kill  at  once.  While  it  is  true  that  the  law  of  self- 
defense  in  preventing  murder  is  correctly  stated  in  the  twentieth  paragraph 
of  the  charge  by  simply  giving  in  charge  to  the  jury  the  statute,  still  there  is 
no  qualification  made  to  the  obnoxious  charge  contained  in  the  sixteenth  par- 
agraph except  by  inference.  The  jury  may  have  made  the  proper  inference, 
and  engrafted  upon  the  sixteenth  paragraph  the  proper  limitations  and  quali- 
fications, but  this  never  should  be  required  of  a  jury.  As  the  sixteenth  para- 
graph of  the  charge  heads  the  law  of  self-defense,  and  is  general  and  with- 
out qualification,  it  is  highly  probable  that  the  jury  qualified  all  subsequent 
paragraphs  of  the  charge  upon  self-defense  with  the  instructions  contained  in 
the  sixteenth  paragraph.  This  view  is  strongly  su^^ported  by  the  fact  that 
there  could  be  no  controversy  as  to  the  nature  of  the  attack,  if  any,  made  by 
deceased  upon  defendant,  it  being  nothing  lesstha^  a  felonious  attack,  or  with 
intent  to  murder,  and  nothing  short  of  this.  Again,  if  the  evidence  tended 
to  show  an  attack  of  less  magnitude  than  to  murder,  then  a  majority  of  this 
court  holds  that  the  court  should  have  instructed  the  jury  that  if  the  attack 
produced  in  the  mind  of  defendant  a  reasonable  expectation  or  fear  of  death, 
or  some  serious  bodily  injury,  then  the  defendant  would  not  be  required  to  re- 
sort to  other  means  to  prevent  the  threatened  injury,  nor  kill  while  his  ad- 
versary was  in  the  very  act  of  making  the  attack,  but  might  kill  instantly. 
There  is  no  such  charge  as  this  submitted  to  the  jury.  We  are  of  tlie  opinion 
that  notwithstanding  the  charge  of  the  court  of  which  we  have  been  treating 
was  not  at  the  time  excepted  to,  nor  instructions  requested,  yet,  when  viewed 
with  reference  to  the  whole  record,  there  is  strong  probability  of  injury  to 
defendant. 
The  judgment  is  reversed,  and  the  cause  is  remanded. 


Elsner  tj.  State.i 
{Court  of  Appeals  of  Tezof,    January  22,  1887.) 

1.  Labckitt—Pabol  EviDBNciB— Record  of  Brand. 

On  a  trial  for  the  iarceny  of  a  horse,  the  state,  over  objection,  was  permitted  to 
make  parol  proof  the  fact  that  the  brand  of  the  alleged  owner  was  recorded.  HM 
error,  the  record  of  the  brand,  or  an  authenticated  copy  of  the  record,  being  the 
primary  evidence  of  the  same. 

2.  Same— EviDBircB—RBOORDB. 

Records  are  proved  in  this  state  either  by  their  own  production  in  court  or  by  ex- 
emplified, certified,  or  sworn  copies  of  the  same, 
8.  Same— Brand  of  Animal. 

Inasmuch  as  the  statute  declares  that  the  brand  of  a  horse  shall  be  duly  recorded 
before  it  can  be  received  as  evidence  of  title,  there  was  error  in  permitting  parol 
proof  of  the  record,  although  the  fact  so  proved  was  merely  the  fact  that  the  brand 

^Reported  by  Messrs.  Jackson  <&  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peals. 
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was  recorded.  Parol  proof  of  the  record  of  the  brand,  if  it  could  be  made  without 
proving  the  brand  i  tself,  wonld  be  no  proof  of  title.  Legal  proof  of  the  brand  would 
have  sufficed  in  this  case,  upon  the  question  of  ownership,  but  parol  proof  of  th» 
record  was  reversible  error. 

Appeal  from  district  ooart,  Travis  county. 

This  conviction  was  for  the  larceny  of  a  horse,  and  the  penalty  assessed 
was  a  term  of  five  years  in  the  penitentiary.  The  one  question  involved  in 
this  appeal  was  the  manner  of  proof  to  support  the  allegation  of  ownership. 
Having  proved  the  brand  on  the  stolen  horse,  the  state  was  permitt^  to  prove 
by  a  witness  on  the  stand  that  that  brand  was  recorded  as  the  brand  of  the 
alleged  owner. 

D.  H.  Hewlett,  for  appellant,  assigned  the  error  discussed  by  the  court. 

Asst.  Atty,  Gen.  Burts,  for  the  State. 

Hurt,  J.  The  indictment  alleges  the  ownership  of  J;he  stolen  horse  to  have 
been  in  H.  B.  Shafer.  The  only  evidence  in  the  record  tending  to  prove  this 
allegation  of  ownership  is  the  brand  upon  the  animal.  The  stote  undertook 
to  prove  by  parol  evidence  that  the  brand  on  the  horse  was  a  recorded  brand. 
To  this  character  of  proof  the  defendant  objected,  for  the  reason  that  the  rec- 
ord of  the  brand,  or  a  certified  copy,  furnished  the  best  evidence.  Notwith- 
standing the  objection,  the  testimony  was  admitted,  and  this  ruling  is  as- 
signed as  error.  Article  4556  of  the  Revised  Statutes  provides  that  every 
owner  of  cattle,  hogs,  sheep,  or  goats  shall  select  an  ear-mark  or  brand  and 
that  the  same  shall  be  recorded.  Article  4560  requires  the  clerks  of  the  county 
courts  to  keep  a  well-bound  book,  in  which  they  shall  record  the  marks  or 
brands  of  each  person  who  may  apply  to  them  for  that  purpose,  noting  in  every 
instance  the  date  on  which  the  brand  or  mark  is  recorded,  wbich  record  shall 
be  subject  to  the  examination  of  every  citizen  of  the  county,  at  all  reasonable 
oflice  hours,  free  of  charge  for  such  examination.  Article 4561  provides  that 
"no  brands,  except  such  as  are  recorded  by  the  officers  named  in  this  chapter, 
shall  be  recognized  in  law  as  any  evidence  of  ownership  of  the  cattle,  horses, 
or  mules  upon  which  the  same  may  be  used." 

It  will  observed  that  none  of  these  provisions  requires  the  owner  of  horses 
to  have  his  horae  brand  recorded.  But  the  law  does  make  provisions  for  and 
require  county  clerks  to  record  all  brands  when  applied  to  for  that  purpose. 
Though  the  owner  is  not  required  to  have  the  brands  used  on  his  horses  re- 
corded, still  it  is  made  essential  that  they  be  recorded  before  the  brand  is  ad- 
missible as  evidence  of  ownership.  This  being  the  case,  we  are  of  opinion 
that  the  objection  of  the  defendant  was  a  proper  one,  and  should  have  been 
sustained.     1  Greenl.  Ev.  §§  82-86. 

As  to  the  proof  of  records.  This  is  done  either  by  the  mere  production  of 
the  record,  without  more,  or  by  a  copy.  Copies  of  records  are  exemplifica- 
tions; copies  made  by  an  authorized  officer;  sworn  copies.  1  Greenl.  Ev.  § 
501.  Under  the  law  of  this  state,  certified  copies  will  suffice.  With  Green- 
leaf  is  also  found,  on  this  question,  Wharton  in  his  work  on  EvideuQe,  §  68. 

It  may  be  contended  that  tts  the  fact  proved  was  simply  that  the  brand  was 
recorded,  and  not  the  contents  or  specific  details  of  the  brand,  the  rule  above 
does  not  apply.  To  this  it  is  answered  that  the  law  requires  that  the  brand 
used  on  the  horse  shall  be  recorded  before  the  brand  itself  is  put  in  evidence 
to  establish  title.  Proof  that  a  brand  was  recorded  would  certainly  be  no  evi- 
dence of  title.  f.t  would  therefore  be  impossible  to  simply  introduce  the  rec- 
ord of  the  brand,  without  at  the  same  time  making  proof  of  the  contents  or 
description  of  the  brand.  If  even  this  could  be  done,  the  evidence  would  not 
then  be  sufficient,  for  it  would  not  establish  that  the  brand  on  the  horse  (the 
means  by  which  ownership  is  sought  to  be  established)  was  recorded ;  and 
unless  this  be  done  the  brand  "shall  not,"  says  the  statute,  be  recognized  as 
any  evidence  of  ownership. 
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The  allegation  of  ownership  in  H.  B.  Shafer  being  a  material  averment  of 
the  indictment,  and  there  being  no  other  evidence  that  the  horse  alleged  to 
have  been  stolen  was  in  fact  the  property  of  the  said  Shafer,  the  state  was 
driven  to  rely  upon  the  brand  for  a  conviction.  This  was  permissible  if  the 
brand  was  recorded  as  required  by  the  statute,  and  this  it  was  proposed  to 
show,  and  was  shown,  by  parol  testimony.  This  was  error  requiring  a  re- 
versal of  the  judgment. 

It  is  not  intimated  that  this  parol  evidence  would  have  been  competent, 
«ven  though  there  had  been  other  testimony  to  support  the  allegation  of  own- 
ership. Neither,  on  the  other  hand,  is  it  said  that  this  error  would  in  all 
cases  be  an  injury  demanding  a  reversal.  There  might  be  cases  in  which  the 
other  proof  of  ownership  was  so  overwhelming  as  to  render  the  error  harm- 
less. 

For  the  error  indicated,  the  judgment  is  reversed,  and  the  cause  is  re- 
manded. 


Poole  t>.  State.* 
(Court  of  Appeals  of  Texas.    January  22,  1887.) 

DlBTRIGT  AND  PROSECUTING  AtTORNKYB — EXTORTION — INDICTMENT. 

Indictment  in  this  case  charges,  in  effect,  that  the  defendant,  while  county  attor- 
ney of  Newton  county,  received  a  fee  to  dismiss  a  certain  prosecution  pending  in 
the  justice's  court,  which  fee  was  paid  on  behalf  of  the  party  accused.  If  the  in- 
dictment attempts  to  charge  theonTense  under  article  352  of  the  Penal  Code,  it  is 
defective  in  that  it  fails  to  charge  the  acceptance  of  a  fee  in  excess  of  that  allowed  by 
Jaw.  If  it  attempts  to  charge  the  oifense  under  the  act  of  February,  1883,  it  is  de- 
fective in  that  it  does  not  charge  directly  that  the  defendant  received  a  fee  when  he 
was  entitled  to  none  for  the  service. 

Appeal  from  district  court,  Newton  county. 

This  conviction  was  for  extortion,  and  the  penalty  imposed  was  a  fine  of 

No  appearance  for  the  appellant.    AssL  Atty.  Gen.  Burta^  for  the  State. 

Hurt,  J.  This  case  was  a  conviction  for  extortion.  From  the  indictment 
it  is  doubtful  whether  it  was  drawn  under  article  352  of  the  Penal  Code,  or 
under  the  act  of  February,  1883.  If  it  was  meant  to  charge  the  offense  under 
article  352,  it  was  defective  in  not  charging  that  appellant  received  higher 
fees  than  are  allowed  by  law.  If  it  was  intended  to  cliarge  a  violation  of  the 
act  of  1883,  it  was  equally  defective  in  that  it  does  not  allege  tliat  he  received 
fees  when  by  law  he  was  entitled  to  none  for  the  service  performed.  From 
the  statement  of  facts,  it  appears  that  appellant  held  the  otfice  of  county  at- 
torney for  Newton  county,  and  that  a  prosecution  was  pending  before  the 
justice  of  the  peace  of  precinct  No.  1,  against  one  Louis  Starke,  for  the  of- 
fense of  threats  to  kill.  It  was  in  evidence  that  W.  H.  Starke  paid  appellant 
five  dollars  to  dismiss  said  prosecution ;  that  the  amount  was  received  by  him 
as  a  fee;  and  that  he  thereupon  dismissed  the  case.  The  indictment  formally 
charges  these  facts,  except  there  is  no  added  allegation  that  appellant  received 
the  money  as  fees  when  he  was  entitled  to  none  for  such  service.  This  is 
necessary  to  the  indictment's  sufiiciency.  Willson,  Crim.  Forms,  No.  156, 
p.  85. 

The  judgment  is  reversed,  and  this  prosecution  under  this  indictment  is  dis- 
missed. 

1  Reported  by  Messrs.  Jackson  <&  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peals. 
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Terry  v.  State.* 
(Omtrt  of  Appeals  of  Texas,    January  22,  1887.) 

1.  Brbacu  of  the  Peace — Charge  07  the  Court. 

The  private  character  of  a  residence  is  not  even  temporarily  affected  by  the  as- 
semblage of  a  large  number  of  invited  guests  to  witness  a  marriage  ceremony.  See 
the  statement  of  the  case  for  a  special  requested  instruction,  upon  a  trial  for  dis- 
turbing the  peace -by  cursing  in  a  private  house,  held  to  have  been  properly  refused. 

2.  Crimiwal  Practicb— Appeal— Record— Venue— Evidence. 

Venue  of  the  offense  is  an  issue  indispensable  to  the  legality  of  a  conviction,  and 
must  affirmatively  appear  by  the  recora  on  appeal  to  have  been  proved. 

Appeal  from  district  court,  Trinity  county. 

This  was  a  conviction  for  disturbing  the  peace  by  cursing  and  swearing, 
and  by  displaying  a  knife  in  an  angry  and  threatenin^r  manner,  in  a  private 
house.  A  fine  of  one  dollar  was  the  penalty  assessed.  The  proof  showed 
that  the  defendant  cursed  in  a  loud  and  boisterous  manner,  and  displayed  a 
knife,  in  the  private  residence  of  one  Gibson,  during  the  progress  of  a  mar- 
riage ceremony.  Under  this  state  of  case,  the  defense  asked  the  court  to  in- 
struct the  jury  as  follows:  "Under  an  indictment  charging  a  disturbance  of 
the  peace  to  have  been  committed  in  a  private  house,  a  defendant  cannot  be 
convicted  for  disturbing  the  peace  in  a  public  place.  When  a  private  resi- 
dence is  thrown  open  to  invited  guests,  upon  an  occasion  of  a  wedding,  and 
a  crowd  is  gathered  at  such  private  residence,  during  the  time  such  crowd  is 
assembled  said  residence  is  a  public  place." 

/.  P.  StepTienson  and  Earl  Adams,  for  the  appellant,  urged  as  error  the  re- 
fusal of  the  special  instruction. 

Aast.  Atty.  Gen,  Burts,  for  the  State. 

WiLLBON,  J.  It  was  not  error  for  the  court  to  refuse  the  special  instruc- 
tion requested  by  defendant.  The  fact  that  the  private  residence  where  the 
disturbance  occurred  was  at  the  time  a  place  where  numerous  persons  had, 
upon  the  invitation  of  the  owner  of  the  house,  assembled  on  the  occasion  of  a 
wedding,  did  not  divest  the  residence  of  its  private  character,  and  deprive  it 
of  the  protection  afforded  by  the  statute  under  which  this  conviction  was  ob- 
tained. There  is  no  error  in  the  charge  of  the  court.  In  the  statement  of 
facts  before  us  there  is  no  evidence,  either  direct  or  circumstantial,  that  the 
offense  was  committed  in  the  county  of  the  prosecution,  and,  for  the  want  of 
proof  of  venue,  the  judgment  must  be  reversed,  and  the  cause  remanded. 


Harris  e.  State.^ 

((hurt  of  Appeals  of  Texas,    January  22,  1887.) 

Cabbyivo  Wbapowb— Brabs  Knuckles. 

**  Brass  knuckles  "  is  the  designation  applied  to  a  certain  weapon  enumerated  in 
the  statute  denouncing  a  penalty  for  carrying  deadly  weapons.  The  substance  of 
which  such  weapon  is  manufactured  ia  immaterial. 

Appeal  from  county  court.  Freestone  county. 

The  opinion  discloses  the  case.    The  penalty  assessed  was  a  fine  of  S25. 

Gardner  &  JStJieridgef  for  appellant.    Aast.  Atty.  Gen.  Burts,  for  the  State. 

WiLi-soN,  J.  This  is  a  conviction  under  article  318  of  the  Penal  Ck)de  for 
carrying  on  the  person  hraea  knuckles.  The  information  charges  the  offense 
properly,  and  describes  the  arm  unlawfully  carried  as  brass  knuckles,  which 
is  one  of  the  arms  specifically  named  in  the  statute  creating  the  offense.    It 

'fiaported  by  Meesrs.  Jackson  <&  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
I>eal8. 
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appeared  in  evidence  that  the  arm  carried  by  defendant  was  made  of  $teel,  and 
was  not  in  fact  made  of  brass.  The  said  weapon,  however,  was  the  same  as 
that  commonly  known  as  ''brass  knuckles,"  in  shape,  size,  use,  etc.  The 
only  question  in  the  case  is,  are  knuckles  made  of  steel,  or  any  other  material 
except  brass t  within  the  meaning  of  the  term  "brass  knuckles,'*  used  in  the 
statute?  The  trial  judge  held  that  brass  knuckles  meant  steel  or  any  other 
metal  knuckles.  In  this  view  we  concur.  We  understand  the  words  ''brass 
knuckles,"  as  used  in  the  statute,  to  signify  a  certain  weapon  used  for  offense 
and  defense,  worn  upon  the  hand  to  strike  with,  as  if  striking  with  the  (ist. 
This  weapon,  when  first  known  and  used,  was  commonly  made  of  brass,  but 
is  now  made  of  steel,  platinum,  or  other  heavy  metal,  as  well  as  brass,  but  is 
still  known  and  called  "brass  knuckles, "no  matter  what  metal  it  is  made  of. 
"Brass  knuckles"  is  the  name  of  the  particular  weapon,  as  "slung-shot," 
"sword-cane,"  "bowie-knife,"  are  names  of  certain  other  weapons.  The 
word  "brass"  is  used  to  designate  the  weapon,  not  to  specify  the  metal  of 
which  it  must  be  made.  It  is  the  evident  intention  and  spirit  of  the  statute 
to  suppress  the  carrying  of  this  dangerous  and  deadly  weapon,  and  this  spirit 
and  intent  of  the  law  would  be  largely,  if  not  entirely,  defeated  by  holding 
that  the  weapon  must  be  made  of  brass,  because  the  same  weapon  can  be  and 
is  manufactured  more  cheaply  of  other  metals,  while  at  the  same  time  it  is 
just  as  dangerous  and  as  deadly  as  if  made  of  brass. 
We  find  no  error  in  the  conviction,  and  the  judgment  is  affirmed. 


Jones  v.  Statb.^ 

{Court  of  Appeals  of  Texas.    January  22,  1887.) 

1.  Falsb  Prrtenses— False  Packing— Charge  op  the  Court. 

The  false  packing  of  a  bale  of  cotton,  with  intent  to  defraud  the  purchaser,  is  one 
of  the  methods  of  swindling  denounced  by  article  470  of  the  Penal  Code.  Whether 
the  false  substance  was  placed  in  the  cotton  before  or  after  it  was  ginned  and  baled 
is  immaterial.  See  the  opinion  for  a  charge  of  the  court  on  the  subject  held  cor- 
rect in  the  abstract,  but  erroneous  as  being  upon  the  weight  of  evidence. 

2.  Same— lysTRUcTioNS. 

The  charge  of  the  court  should  be  limited  to  the  case  as  made  bv  the  indictment 
and  the  evidence.  The  charge  in  this  case  recited  article  470,  Penal  Code,  in  its  en- 
tirety. That  article  defines  two  separate  and  distinct  offenses,  with  but  one  of 
which  the  defendant  was  charged  in  the  indictment,  or  inculpated  by  the  evidence, 
wherefore  the  charge  was  erroneous. 

3.  Criminal  Practice— Modify  Requests  fob  Charge. 

Trial  courts  are  specially  empowered  to  modify  requested  instructions  before  giv- 
ing them  to  the  jury. 

Appeal  from  county  court,  Freestone  county. 

This  conviction  was  for  false  packing  by  putting  sand  in  a  bale  of  cotton 
with  intent  to  defraud  tlie  purchaser.    The  penalty  assessed  was  a  fine  of  $15. 

Tlie  evidence  disclosed  conclusively  that  when  he  deposited  the  cotton  at 
the  gin  to  have  it  ginned  and  baled,  the  defendant  deliberately  threw  a  quan- 
tity of  sand  in  it.  The  ginner  testified  that,  while  the  process  of  ginning 
would  remove  much  of  the  sand,  a  large  percentage  of  it  would  remain  in 
the  bale,  and  to  that  extent  increase  its  weight.  It  was  further  shown 
that  defendant  afterwards  admitted  that  he  put  the  sand  in  the  cotton,  re- 
marking that  as  P.,  the  man  to  whom  it  was  to  be  sold,  charged  him  three 
prices  for  goods,  he  thought  it  right  to  "get  even  with  him."  It  was  proved 
for  the  defense  that,  in  purchasing  cotton,  P.  would  pay  no  more  for  clean 
than  for  dirty  cotton. 

Ko  appearance  for  appellant.    Asst,  Atty,  Gen,  Burts,  for  the  State. 

^  Reported  by  Messrs.  Jackson  A  Jackson,  offlcial  reporters  of  the  Texas  court  of  ap- 
peals. 
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WiLLSON,  J.  This  conviction  is  under  article  470  of  the  Penal  Code.  It 
is  charged  in  the  indictment  that  the  defendant,  with  intent  to  defraud,  put 
into  a  bale  containing  cotton,  a  commodity  usually  sold  by  weight,  sand  and 
dirt,  mixed  with  the  said  cotton,  the  same  being  an  article  of  less  value  than 
the  said  cotton,  with  which  the  said  bale  was  apparently  packed.  It  is  shown 
very  conclusively  by  the  evidence  that  defendant  did  put  sand  into  said  cot- 
ton, but  he  did  so  while  the  cotton  was  in  the  seed,  before  it  had  been  ginned; 
and  it  is  also  sufficiently  shown  by  the  evidence  that  in  doing  the  act  his  in- 
tention was  to  increase  the  weight  of  the  cotton,  and  thereby  defraud  the 
purchaser  of  said  cotton. 

In  his  charge  to  the  jury  the  trial  judge,  among  other  instructions,  gave 
the  following:  "It  matters  not  at  what  time  the  sand  or  dirt  was  put  into  the 
cotton,  provided  it  was  done  by  the  defendant,  and  so  done  for  the  purpose 
and  with  the  intent  to  defraud,  and  in  a  manner  calculated  to  accomplish  such 
purpose  at  the  time."  We  believe  this  to  be  a  correct  statement  of  the  law. 
It  is  not  necessary,  to  constitute  the  offense,  that  the  defendant  should  have 
been  present  at  the  time  of  packing  and  baling  the  cotton,  and  at  that  very 
time  should  have  put  the  sand  into  the  bale.  The  sand  was  mingled  with 
the  cotton  by  him,  and  went  into  the  bale  by  his  act  as  effectually  as  if  he  had 
put  it  into  the  bale  when  the  cotton  was  packed.  By  putting  the  sand  into 
the  seed  cotton,  he  put  it  into  the  bale  of  cotton.  Such  we  hold  to  be  the 
meaning  of  the  law.  But  we  are  of  opinion  that  this  paragraph  of  the  charge 
is  upon  the  weight  of  evidence.  It  assumes  as  a  fact  that  the  sand  or  dirt 
was  put  into  the  cotton.  This  was  a  primary  and  most  material  fact  to  be 
proved  by  the  state.  It  was  a  fact  to  be  found  by  the  jury,  and  not  to  be  as- 
sumed by  the  court.  '^The  charge  must  not  comment  upon  the  weight  of 
evidence,  or  assume  facts  which  it  is  the  province  of  the  jury  to  find,  or  lead 
the  jury  to  infer  what  is  the  opinion  of  the  judge  on  the  facts."  Lester  v. 
State,  2  Tex.  App.  440;  Stephenson  V.  State,  4  Tex.  App.  691;  Webb  v.  State, 
8  Tex.  App.  115.  This  instruction  was  promptly  and  specifically  excepted  to, 
and  the  error  is  presented  to  us  by  bill  of  exception.  We  must  hold,  there- 
fore, that  this  error,  whether  in  judgment  material  or  immaterial,  must  have 
the  effect  to  set  aside  the  conviction.  Code  Grim.  Froc.  art.  685;  21  Tex. 
App.  436. 

There  is  still  another  error  in  the  charge  which  is  also  presented  by  proper 
bill  of  exception.  The  charge  copies  the  whole  of  article  470  of  the  Penal 
€ode,  which  article  defines  two  separate  and  distinct  offenses,  (Holden*s  Case, 
18  Tex.  App.  91,)  with  but  one  of  which  offenses  the  defendant  was  charged. 
The  chai'ge  of  the  court  should  have  been  limited  to  the  law  of  the  case, — the 
H^ase  as  made  by  the  indictment  and  the  evidence.  Tooney  v.  State,  5  Tex. 
App.  163. 

It  was  not  error  for  the  court  to  modify  the  special  charge  requested  by  de- 
fendant before  giving  the  same  to  the  jury.  This  power  is  expressly  con- 
ferred upon  the  trial  judge,  and  in  this  instance  was  exercised  in  the  manner 
prescribed  by  the  statute.    Code  Grim.  Proc.  art.  679. 

Because  of  the  errors  in  the  charge  above  mentioned,  the  judgment  is  re- 
versed, and  the  cause  is  remanded. 


Habbell,  alias  Pbyob  o.  State.^ 

{OouH  of  Appeals  of  Tezat,    January  28,  1887.) 

6ail— Scire  Facias— Indictment. 

All  process  and  proceedings,  including  a  bail-bond,  (and  the  subsequent  forfeit- 
ure thereof,)  based  upon  a  void  indictment,  are  themselves  void. 

1  Reported  by  Messrs.  Jackson  <&  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peals. 
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Appeal  from  district  court,  Freestone  county. 

This  appeal  is  prosecuted  from  a  judgment  upon  the  forfeited  appearance 
bond  of  W.  T.  Harrell,  alias  Sam  Pryor,  bailed  under  a  pretended  indictment 
charging  him  with  the  larceny  of  cattle.  The  amount  of  the  bond  and  judg- 
ment was  S200. 

A.  Q,  Anderson,  for  appellant. 

The  alleged  indictment  was  found  by  a  grand  jury  composed  of  more  than 
12  pereons.  It  was  therefore  void,  and  will  not  support  proceedings  of  any 
character.    LoWs  Coise,  18  Tex.  App.  627. 

AssU  Atty.  Gen.  Burts,  for  the  State. 

WiLLSON,  J.  This  appeal  is  from  a  judgment  final  upon  a  forfeited  bail- 
bond.  The  bail-bond  was  executed  under  a  pretended  indictment,  which  had 
been  presented  by  a  body  of  14  persons  assuming  to  act  as  a  grand  juiy.  Such 
pretended  indictment  was  a  nullity,  and  all  process  and  proceedings  thereun- 
der were  void.  Lott  v.  State,  18  Tex.  App.  627;  McNeese  v.  8tate,  19  Tex. 
App.  48^  Ex  parte  Stoain,  Id.  823;  Williams  v.  State,  Id.  265. 

The  judgment  is  reversed,  and  the  proceeding  upon  the  bail-bond  is  dis- 
missed. 


Kennedy  v.  State.* 

{Ooiirt  of  Appeals  of  Texas.    January  26,  1887.) 

CBixiifAL  Practicr— Information— Time. 

An  indispensable  prereqiiisito  to  the  sufficiency  is  that  it  charges  the  offense  to 
have  been  committed  anterior  to  tlie  filing  of  the  same.  The  complaint  cannot  be 
resorted  to  to  supply  such  an  omission. 

Appeal  from  county  court.  Walker  county. 

This  conviction  was  for  a  misdemeanor  larceny,  and  the  penalty  imposed 
was  a  fine  of  $50. 

Abercrombie  i&  Randolph,  for  appellant,  assailed  the  sufficiency  of  the  in* 
formation. 

Asst,  Atty.  Oen.  Burts,  for  the  State. 

WiLLSON,  J.  It  is  alleged  in  the  information  that  the  offense  was  com- 
mitted on  the  fifteenth  day  of  Kovember,  1884,  and  the  information  was  pre- 
sented and  filed  on  said  day.  There  is  no  allegation  that  the  offense  was 
committed  an^^or  to  the  filing  of  the  information.  One  of  the  statutory 
requisites  of  an  information  is  "that  the  time  of  the  commission  of  the  offense 
be  some  date  anterior  to  the  filing  of  the  information.  This  requisite  must 
be  apparent  from  the  information  itself,  and  the  complaint  upon  which  the 
information  is  founded  cannot  be  resorted  to  to  supply  it.  We  must  hold  the 
information  to  be  fatally  defective,  notwithstanding  the  complaint  shows  that . 
it  was  filed  subsequent  to  the  commission  of  the  offense.  Code  Grim.  Proc. 
art.  480;  Williams  v.  8taU,  12  Tex.  App.  226;  Qoddard  v.  State,  14  Tex. 
App.  666;  Wilson  v.  State,  15  Tex.  App.  150. 

The  judgment  is  reversed,  and  the  prosecution  is  dismissed. 

1  Reported  by  Messrs.  Jackson  &  Jackson,  official  reporters  of  the  Texas  oonrt  of  ap* 
peals. 
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Warp  v.  St.  Louis,  I.  M.  &  S.  By.  Co. 
{Supreme  Cburt  of  MiasouH,    February  28, 1887.) 

RaILBOASS— FKKCfBB— -KlLLIHO  GATTLB— PlBADIKO. 

In  an  action  against  a  railroad  company  under  the  Missouri  double  damage  act 
for  the  killing  of  cattle,  a  statement  of  plaintifTs  cause  of  action  that  fails  to  allege 
that  the  cattle  got  on  the  tract  at  a  point  where  the  company  was  by  law  required 
to  fence,  or  where  the  track  passed  through  or  along  or  adjoining  inclosed  or  cul- 
tiyated  fields  or  uninclosed  lands,  where  by  law  it  was  required  to  fence,  is  fatally 
defective.  1 

Appeal  from  circuit  court,  Scott  county. 
T,  J.  Portia,  for  appellant. 

Ray,  J.  This  was  a  suit  for  damages,  under  section  809,  Rev.  St.  1879, 
for  the  killing  of  two  steers  and  a  sow,  the  property  of  plaintiff,  by  the  loco- 
motives and  cars  of  the  defendant.  Suit  was  commenced  before  a  justice  of 
the  peace  in  Scott  county,  where  plaintiff  had  judgment  by  default  for  double 
the  value  of  stock  killed.  Afterwards,  in  due  time,  defendant  filed  its  mo- 
tion to  set  aside  said  judgment,  which  the  justice  overruled,  and  the  defendant 
appealed  to  the  circuit  court.  At  the  return  term  of  the  circuit  court,  when 
the  case  was  reached,  the  defendant  was  called,  and,  not  appearing  to  prose- 
cute said  appeal,  the  plaintiff,  by  the  judgment  of  the  circuit  court,  had  judg- 
ment against  the  defendant  and  its  securities  in  the  appeal-bond  for  the 
amount  appearing  to  have  been  found  and  assessed  by  the  justice  of  the  peace, 
whereupon  the  defendant  filed  its  motions  for  new  trial  and  in  arrest,  which 
being  overruled  by  the  court,  the  defendant  appealed  to  this  court. 

The  material  part  of  plaintiff's  statement  of  cause  of  action  filed  before  the 
justice  is  as  follows:  "Plaintiff  further  states  that  the  places  on  the  railroad 
track  of  defendant  where  the  alleged  injuries  were  received,  and  the  damage 
done,  were  on  the  lower  portion  of  section  98,  in  said  township  and  county, 
on  the  track  of  defendant,  where  no  fences,  as  the  law  requires,  were  erected, 
maintained,  and  kept  up  sufficient  to  prevent  stock  and  cattle  from  getting  on 
the  railroad  track  of  defendant,  and  thai,  in  many  places  at  and  near  where 
the  damage  complained  of  was  done,  the  fencing  was  down,  and  in  many 
places  there  was  no  fence,  and  the  railroad  track  unguarded,  with  nothing  to 
keep  off  or  prevent  stock  from  getting  on  the  track  of  defendant." 

It  will  be  perceived  that  this  statement  speaks  only  of  the  places  where  the 
alleged  injuries  were  received,  and  the  damage  done;  but  nowhere  alleges 
that  the  stock  in  question  got  on  defendant's  railway  track  at  a  point  where 
the  company  was  by  law  required  to  erect  and  maintain  fences;  nor  does  it 
allege  that  plaintiffs  stock  got  on  defendant's  railroad  track  where  the  same 
passes  through,  along,  or  adjoining  inclosed  or  cultivated  fields  or  uninclosed 
lands,  where,  by  law,  it  is  required  to  fence;  and,  under  all  the  decisions  of 
this  court  on  that  question,  the  statement,  in  the  absence  of  such  allegation, 
must  be  held  fatally  defective  and  insufficient.  Asher  v.  8t,  Louis,  I,  M,  cfc 
8.  liy.  Co.,  79  Mo.  432;  Mam  v.  Same,  87  Mo.  278;  Mottoid  v.  Missmin  Pae. 
Ry.  Co.,  82  Mo.  169;  Schulte  v.  Railroad  Co.,  76  Mo.  324;  Hudgens  v.  Han- 
nibal d'  at,  Joseph  JR.  R„  79  Mo.  418;  Nance  v.  Same,  79  Mo.  196;  Davis  v. 
Missouri,  JT.  cfe  T.  R.  R.,  65  Mo.  441;  Cecil  v.  Pacific  R.  Co,,  47  Mo.  246. 

When  the  case  goes  back  for  new  trial,  as  it  must,  this  defect  in  the  state- 
ment, if  the  facts  justify,  can  be  cured  by  a  proper  amendment  of  the  state- 
ment in  this  regard.  For  these  reasons  the  judgment  is  reversed,  and  the 
cause  remanded. 

(All  concur.) 

^  See  Mayfield  v.  St.  Louis  &  8.  P.  R.  Co.,  anU,  201,  and  note. 
v.3s.w.no.6— 31 
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Beyburn  V.  Wallace  and  others. 

{Supreme  Court  of  liUsouri.    Febraary  28,  1887.) 

Estates— Life-Temant  Bound  jtob  Stbbkt  AflSESBMSKiB— Ivtant  Rkmainseb-Man. 

A  life-tenant  is  bound  to  pay  assessments  for  a  sranite  pavement  laid  on  an  as- 
phalt foundation,  in  front  of  the  property,  and  cannot  have  a  portion  of  the  prop- 
erty sold  by  order  of  court  to  pay  them,  when  the  remainder-man  is  an  iniant  only 
eight  years  of  age,  as  such  improvements  as  to  him  cannot  be  considered  perma- 
nent; and  it  is  only  when  the  improvements  are  of  a  permanent  nature,  and  do 
not  require  renewal  from  time  to  time,  that  contribution  for  the  payment  thereof 
can  be  compelled  from  the  remainder-man. 

Appeal  from  St.  Louis  circuit  court. 

Herman  &  Reyhum,  for  appellant.  Baketoell  df  B.  <&  J.  L.  ffomsby,  for 
respondent. 

Black,  J.  This  case  is  here  on  an  appeal  from  the  judgment  of  the  circuit 
court  sustaining  a  demurrer  to  the  petition.  The  petition,  which  is  a  bill  in 
equity,  in  substance  states  that  Mra.  Beyburn,  the  wife  of  the  plaintiff,  died 
in  1879,  seized  of  a  large  real  estate  situate  in  St.  Louis;  that  she  left  surviv- 
ing her  one  child  5  years  old  and  her  husband,  the  plaintiff,  who  is  28  years 
of  age ;  that  by  her  will  she  devised  her  real  estate  to  her  husband  for  life,  in 
case  he  should  remain  unmarried,  but,  in  case  of  his  marriage,  then  to  her 
heirs,  and,  if  she  had  no  heirs  at  his  death,  then  to  her  sisters  and  their  chil- 
dren in  case  of  the  death  of  any  of  them ;  that  the  property  is  to  a  large  extent 
unproductive,  and  the  improvements  not  adapted  to  the  neighborhood  in  wliich 
they  are  situated;  that  the  annual  rents  received  are  some  $5,800,  and  the  re- 
pairs, insurance,  and  general  taxes  reduce  this  amount  to  about  $3,000.  The 
petition  then  shows  that  four  of  the  streets  upon  which  the  property  abuts  have 
been  and  are  being  reconstructed  by  taking  up  the  old  pavement,  renewing 
and  readjusting  the  curbing,  and  paving  the  roadway  with  granite  blocks  laid 
on  a  concrete  foundation;  and  that  two  other  streets  have  been  and  are  being 
reconstructed  in  like  manner,  save  that  the  roadway  is  paved  with  asphalt  on 
concrete  foundations.  For  the  work  thus  done  tax-bills  are  issued,  which  are 
a  lien  upon  the  property  abutting  upon  the  street.  Plaintiff  has  paid  the  tax- 
bills  issued,  amounting  to  $3,700,  and  others  will  be  issued  to  the  amount  of 
83,500.  It  is  alleged  that  the  property  is  and  will  be  greatly  enhanced  by  the 
improvements.  The  plaintiff  and  his  deceased  wife,  and  all  other  persons  hav- 
ing a  contingent  interest  in  the  property,  are  made  defendants.  The  prayer  of 
the  petition  is  that  a  portion  of  the  unproductive  property  be  sold  to  pay  the 
unpaid  tax-bills,  and  to  refund  to  plaintiff  the  amount  he  has  paid  in  excess  of 
27  per  centum. 

The  only  question  is  whether  plaintiff,  as  owner  of  the  life-estate,  should 
pay  the  whole  of  these  taxes,  or  whether  they  should  be  apportioned  between 
him  and  those  entitled  to  the  same  in  remainder.  The  tenant  for  life  is  bound 
to  pay  the  interest  on  incumbrances  on  the  property  out  of  the  rents  and 
profits;  but,  if  he  pay  off  the  incumbrance,  it  is  said  that  he  ia  prima  facie  a 
creditor  of  the  estate  for  the  amount  paid,  deducting  the  interest  he  would 
have  hatl  to  pay  as  life-tenant  during  his  life.  4  Kent,  Comm.  74;  1  Washb. 
Be^l  ]^rop.  (3d  Ed.)  110.  He  must  pay  all  ordinary  taxes;  certainly  so  if 
the  income  is  sufficient  to  enable  him  to  pay  them.  Johnson  v.  8mit?i,  5 
Bush,  102;  Caimft  v.  ChaherU  3  Edw.  Ch.  312;  Pike  v.  WaaselU  94  U.  S. 
714;  Vamey  v.  Stevens,  22  Me.  334.  And,  generally,  he  must  also  pay  the  ex- 
penses of  managing  the  estate.  Peirce  v.  BurrougJis,  58  N.  H.  307;  P^rry, 
Trusts,  §  554;  Prettyman  v.  Walstony  34  111.  192.  This  author  also  says: 
"If,  however,  an  assessment  is  made  against  the  estate  for  something  in  the 
nature  of  permanent  improvement  or  betterment  of  the  whole  estate,  the  as- 
sessment may  be  rateably  and  equitably  divided  between  the  tenant  for  life  and 
the  remainder-man;"  citing  Plympton  v.  Boston  Dispensary,  106  Mass.  546, 
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which  was  a  case  of  an  assessment  of  benefits  for  opening  a  highway  in  the 
vicinity  of  the  property.  In  the  case  of  Cairns  v.  ChaberU  supra,  it  was  in- 
timated that  this  rule  requiring  the  life-tenant  to  pay  the  taxes  ought  not  to 
apply  to  those  extraordinary  taxes  levied  for  mjinicipal  improvements,  and 
permanently  beneficial  to  the  land,  known  as  assessments;  and  accordingly  it 
has  been  held  in  the  various  courts  of  the  state  of  New  York  that  the  remain- 
der-man must  contribute  to  the  payment  of  assessments  for  municipal  improve- 
ments. Gunning  v.  Carman^  3  Redf .  69;  FUet  v.  Borland,  11  How.  Pr.  489; 
Estate  of  Miller,  1  Tuck.  346;  Stilwell  v.  Doughty.  2  Bradf.  (Surr.)  311;  Peck 
V.  Sherwood,  56  X.  Y.  615.  In  someof  thesecases  it  does  not  appear  what  tlie 
improvements  were.  In  one  the  assessment  was  for  a  sewer,  in  another  for 
opening  a  street,  but  in  the  case  last  cited  the  assessment  was  for  flagging  a 
sidewalk.  The  rulings  in  those  cases  were  probably  not  controlled  by  the 
statute  cited  in  Fleet  v.  Borland,  but  it  is  quite  likely  the  statute  had  an 
influence  upon  the  result  reached.  The  supreme  court  of  Pennsylvania,  in 
Hitner  v.  Ege,  23  Pa.  8t.  305,  held  that  the  cost  of  a  brick  sidewalk  should 
be  charged  to  the  tenant  for  life,  and  not  to  the  remainder-man,  and  on  the 
ground  that  it  was  not  a  permanent  improvement;  and  so  a  doweress  must 
pay  the  cost  of  a  foot  pavement  in  front  of  a  lot  occupied  by  her  as  a  residence. 
WhyU  V.  Mayor,  etc,,  o/NashvUle,  2  Swan,  364. 

In  this  case  the  question  arises  between  the  life-tenant  and  remainder-man, 
and  we  are  consideiing  it  in  no  other  aspect.  It  cannot  be  afllrmed  that  con- 
tribution must  be  made  in  all  local  assessments.  Many  of  them  are  of  a  tem- 
porary character,  such  as  board  and  brick  sidewalks.  The  rule,  it  is  believed, 
to  be  extracted  from  the  authorities,  is  that  contributions  must  be  confined  to 
cases  of  assessments  for  improvements  which  in  their  nature  are  permanent, 
and  do  not  require  renewals  from  time  to  time.  This  rule  will  include  bene- 
fits for  opening  and  widening  streets,  and  assessments  for  grading  streets, 
and  the  construction  of  permanent  sewers.  But  in  the  present  case  the  tax- 
bills  were  and  will  be  issued  for  improving  the  surface  of  the  street*, — that 
pai*t  of  them  which  are  subject  to  constant  wear  and  tear;  and  in  the  nature 
of  things  the  pavements  must  require  repairs  and  renewals.  Doubtless  the 
granite  pavement  is  more  lasting  than  the  asphalt,  but  we  do  not  think  either 
€omes  within  the  rule  before  stated.  In  this  particular  case  it  is  conceded 
the  plaintiff  is  only  8  years  of  age,  and,  according  to  the  tables  adopted  in  the 
life  insurance  law  of  this  state,  his  expectation  of  life  is  36  years  and  over. 
It  can  hardly  be  hoped  that  these  pavements  will  last  that  long  without  re- 
newal. It  is  true  the  taxes  are  large,  but  we  cannot  make  the  amount  of 
them  the  criterion. 

The  demurrer  was  properly  sustained,  and  the  Judgment  is  affirmed. 

(All  concur.) 

Lewis,  Adm^r,  etc.,  v.  Carson  and  others. 

{Supreme  Oowni  cf  Missotin.    February  28,  1887.) 

IBxBOirroBS — Salk  of  Land — Account — ^Advakces — Dbbto. 

A.,  durinK  his  life-time,  owned  three-fourths  of  two  and  one-half  acres  of  land  in 
St.  Ijouis,  Missouri.  After  his  death,  B.,  who  had  been  appointetl  administrator  of 
A.  with  the  will  annexed,  purchased  the  other  one-fourth,  paid  off  the  mortgage 
thereon  of  $6,000,  and  he  and  his  sister,  who  were  the  residuary  devisees,  then  sold 
the  tract  for  $17,750.  A.,  in  his  account,  credited  himself  with  $6,700  paid  for  the 
«me-fourth  interest.  $6,000  paid  the  special  legatees,  $5,900  paid  his  sister,  and  $7,500 
paid  himself  as  residuary  leg:atee.  Under  the  will,  B.  had  power  to  sell  real  estate 
if  necessary,  to  pay  the  special  legacies,  but  be  did  not  act  under  such  power,  or  by 
order  of  the  probate  court.  Held,  that  B.  and  his  bondsmen  were  accountable  for 
the  proper  application  of  the  proceeds  of  the  sale  of  the  land. 

Appeal  from  St.  Louis  court  of  appeals.  ^  j 
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U.  A.  ETaeussler  and  i.  Wilcox,  for  appellant.  F.  T.  Farish  and  Collins 
cfe  Jameson,  for  respondents. 

B^AGK,  J.  This  is  a  statutory  proceeding,  commenced  in  the  probate  court, 
against  a  removed  administrator  and  his  surety,  to  ascertain  the  amount  of 
money  and  property  in  his  hands.  The  probate  court  gave  judgment  for  the 
plaintiff  for  the  sum  of  $8,752.55.  A  like  judgment  was  rendered  in  the  cir- 
cuit court  on  an  appeal  prosecuted  by  the  defendants.  That  judgment  was 
reversed  in  the  court  of  appeals,  and  the  plaintiff  appealed.  John  B.  Carson 
died  in  1866.  By  his  will  he  gave  to  two  step-daughters  $2,500  each,  and  to 
a  nephew  $1,000.  The  residue  of  his  property,  real  and  personal,  he  devised 
and  bequeathed  to  his  brother,  James  O.  Carson,  and  sister,  Mrs.  Postlewait. 
Ferguson,  the  nominated  executor,  declined  to  act,  and  letters  of  administra- 
tion with  the  will  annexed  were  granted  to  James  O.  Carson,  one  of  the  resid- 
uary devisees.  He  made  two  settlements,  one  in  1868  and  the  other  1869. 
The  last  was  a  final  settlement,  and  at  which  time  the  administrator  was  by 
the  probate  court  discharged.  Ten  years  later,  and  at  the  suit  of  Mr.  Glover, 
who  then  held  a  debt  due  from  the  estate  to  Mr.  Ferguson,  the  final  settle- 
ment was  set  aside  in  order  that  that  demand  might  be  allowed  and  classed. 
In  1883  the  letters  of  administration  to  Carson  were  revoked  for  failure  to 
give  a  new  bond,  as  previously  ordered  by  the  probate  court,  and  the  plain- 
tiff, public  administrator,  took  charge  of  the  estate. 

The  Ferguson  demand,  held  by  Glover,  ai*ose  as  follows:  At  the  death  of 
John  B.  Carson  there  was  a  suit  pending  against  him  by  Ober  and  others, 
which  was  revived  against  the  administrator.  The  suit  was  prosecuted  through 
the  state  courts,  and  by  the  administrator  appealed  to  the  supreme  court  of 
the  United  States,  resulting  in  a  final  judgment  for  Ober  and  others.  Fer- 
guson, who  was  a  surety  on  the  appeal-bond,  paid  a  balance  due  on  the  judg- 
ment, and  took  an  assignment  of  it  to  Mr.  Glover,  in  whose  name  it  was  al- 
lowed by  the  probate  court  on  the  twenty-first  March,  1879,  in  the  sum  of 
$5,114.92.  This  is  the  only  unpaid  debt  of  the  Carson  estate,  and  is  held  by 
Ferguson,  who  is  a  surety  on  the  administrator's  bond,  and  he  is  a  defendant 
in  this  proceeding. 

The  deceased  left  a  large  personal  and  real  estate.  James  O.  Carson  had 
administered  upon  all  the  personal  propei-ty  of  any  value  at  the  date  of  his 
second  settlement,  and,  as  we  understand  the  record,  the  devisees  have  sold 
all  the  real  estate.  By  the  two  settlements  the  late  administrator  stands 
charged  with  over  $80,000,  and  is  credited  with  a  larger  amount,  so  that  there 
appears  from  them  to  be  due  to  him  $5,636.12.  The  deceased  owned  three- 
fourths  of  two  and  one-half  acres  of  land  on  Grand  avenue,  in  8t.  Louis,  which 
was  Incumbered  by  a  mortgage.  James  0.  Carson,  the  administrator,  pur- 
chased the  other  one-fourth,  paid  off  the  incumbrance,  and  he  and  his  sister, 
the  residuary  devisees,  then  sold  the  whole  of  that  parcel  for  $17,750.  The 
sale  was  not  made  under  any  power  in  the  will,  nor  by  order  of  the  probate 
court.  Still  the  administrator  charged  himself  in  his  second  settlement  with 
the  proceeds.  Among  other  items  he  is  credited  with  the  following  amounts: 
$5,700  paid  for  the  one-fourth  interest  in  the  two  and  one-half  acres,  and  the 
incumbrance  thereon;  $6,000  paid  the  special  legatees;  and  $5,900  paid  to 
Mrs.  Postlewait,  and  $7,500  paid  to  himself,  as  residuary  legatees.  There 
are  other  credits  for  taxes  paid  on  real  estate,  and  the  discharge  of  a  mort- 
gage on  another  parcel  of  land. 

The  principal  question  is  whether  the  removed  administrator  must  ^tand 
charged  in  this  suit  with  the  $17,750,  proceeds  of  the  two  and  one-half  acres, 
and  the  next  relates  to  the  matters  of  credit. 

That  the  personal  property  constitutes  the  primary  fund  out  of  which  the 
debts  are  to  be  paid  is  well  settled.  The  principle  runs  through  the  whole 
administration  law.    But  in  case  of  a  deficiency  of  personal  assets,  the  real 
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estate  must  be  resorted  to,  and  the  heir  or  devisee  takes  subject  to  the  pay- 
ment of  the  debts.  The  law  makes  it  the  duty  of  the  executor  to  inventory 
all  the  real  as  well  as  the  personal  property.  Under  the  order  of  the  probate 
court,  he  may  lease  the  real  estate,  collect  the  rents,  prosecute  actions  for  the 
recovery  of  the  possession,  discharge  mortgages  and  other  liens,  and  deliver 
the  property  to  those  entitled  thereto  when  not  needed  for  the  payment  of 
debts.  Bev.  St.  §§  70, 129, 130, 143.  Although  the  administrator  or  executor 
takes  possession  of  real  estate,  and  collects  the  rents  arising  therefrom  with- 
out an, order  of  the  probate  court,  he  and  his  sureties  on  his  bond  must  ac- 
count therefor.  This  is  no  longer  a  debatable  question  in  this  state.  Gamble 
V.  Gibson,  69  Mo.  692;  2>ise  v.  Morris,  66  Mo.  614. 

In  the  previous  case  of  State  v.  iScfioll,  47  Mo.  84,  the  administratrix, 
without  any  order  of  the  probate  court,  sold  a  leasehold,  the  fixtures  and  good- 
will of  a  saloon,  and  left  the  state  without  accounting  for  the  proceeds,  and 
it  was  held  that,  as  she  assumed  control  of  the  property,  ber  unlawful 
acts  could  not  be  interposed  to  shield  the  sureties,  and  they  were  required  to 
make  good  the  loss  to  the  estate.  Now,  in  this  case,  the  administrator  took 
control  of  all  of  the  real  estate,  and  collected  the  rents.  Assume  that  his  ac- 
counts are  conect  except  as  to  the  charge  for  the  proceeds  of  the  two  and 
one-half  acres  of  land,  apd  the  credits  for  the  one-fourth  interest,  and  the 
amounts  paid  to  the  residuary  devisees,  still  the  estate  would  be  indebted  to 
him.  The  will  provides  that  the  three  special  legacies  shall  be  paid  as  soon 
as  practicable  by  the  executor,  and,  if  necessary,  he  is  authorized  to  sell  real 
estate  to  pay  the  same.  The  administrator  did  not  sell  under  this  power,  as 
he  might  have  done,'  nor  did  he  procure  an  order  of  the  court;  but  he  and  his 
sister,  who  were  the  residuary  legatees  and  devisees,  made  the  deed  in  their 
individual  names,  and  then  the  aidministrator  carried  the  proceeds  into  his 
accounts  as  administrator.  This  constituted  in  part  the  fund  from  which  the 
moitgHges  and  special  legacies  were  paid.  It  must  be  taken  that  the  purpose 
was  to  create  a  fund  to  be  thus  used  by  the  administrator,  for  nothing  to  the 
contrary  appears.  If  heirs  of  a  deceased  person  were  to  raise  money,  and 
place  it  in  the  hands  of  the  administrator,  in  order  to  pay  debts  of  the  estate, 
and  thereby  save  a  resort  to  the  real  estate,  we  cannot  see  why  the  adminis- 
trator and  his  sureties  would  not  be  answerable  for  the  proper  application  of 
the  money.  Although  the  money  was  not  raised  by  virtue  of  his  office  as 
administrator,  still  the  administrator  received  and  applied  it  in  his  official 
capacity.  He  disregarded  his  duty  in  not  settling  under  the  will  or  by  order 
of  the  court,  but  he  received  the  proceeds,  and  disbursed  them,  under  color  of 
his  office.  Under  the  principle  of  the  cases  before  cited,  and  that  of  State  v. 
Purdy,  67  Mo.  94,  we  hold  that  the  administrator  and  his  sureties  are  ac- 
countable for  the  proper  application  of  the  proceeds  of  the  sale  of  the  two  and 
one-half  acres.  It  is  immaterial  whether  he  is  charged  with  the  whole  of  the 
proceeds,  and  credited  with  amount  paid  for  the  one-fourth,  or  charged  sim- 
ply with  the  net  proceeds.    The  result  is  the  same. 

That  it  was  the  duty  of  the  administrator  to  reserve  enough  money  to  pay 
the  debts  before  making  payments  to  the  residuary  devisees  is  clear.  We  do 
not  understand  the  proposition  to  be  denied.  These  payments  to  James  O. 
Carson  and  Mrs.  Postlewait,  and  the  commissions  on  them,  must  be  excluded 
from  the  credits.  The  administrator  appears  to  have  paid  $400  on  account  of 
his  own  notes  given  in  payment  of  interest  on  an  incumbrance  on  the  Locust- 
street  property.  This  was  done  when  he  would  have  had  money  in  his  hands 
but  for  the  wrongful  payments  to  himself  and  the  other  residuary  legatees. 
These  items  must  also  be  excluded. 

The  result  of  this  is  that  the  late  administrator  stands  chargeable  with  an 
amount  equal  to  that  found  by  the  circuit  court,  from  which  no  appeal  was 
taken  by  the  plaintiff.  It  is  therefore  unnecessary  to  examine  the  other  dis- 
puted items  of  the  accounts.    While  this  result  is  reached  upon  different 
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grounds  from  those  taken  by  the  probate  and  circuit  courts,  still  the  facts  are 
not  disputed,  and  there  is  no  need  of  a  new  trial. 

The  judgment  of  the  court  of  appeals  is  reversed,  and  the  cause  remanded 
to  that  court,  with  directions  to  adlrm  the  judgment  of  the  circuit  court, 

(jlll  concur.)    • 


Gakk  c.  White. 

{Supreme  Oaurt  of  MtMotiri,    Febraary  28,  1887.) 

Recobdkb^b  Coubt  of  Hannibal,  Mibboubi— Jubisdiction—Rbplevin. 

The  recorder's  court  of  the  city  of  Hannibal,  Missouri,  was  not  abolished  by  the 
Missouri  constitution  of  1875;  and  by  the  act  of  March  8,  1873.  to  consolidate  the 
acts  relating  to  the  charter  of  the  city,  express  power  is  given  to  the  recorder  to  hear 
and  determine  all  actions  for  the  recovery  of  personal  proj^erty,  where  the  amount 
in  controversy  does  not  exceed  $100. 

Appeal  froih  Hannibal  common  pleas  court. 

Action  before  the  recorder  of  Hannibal  city,  Missouri,  to  recover  personal 
property. 

Fasley,  Shy  i&  Russell,  for  respondent.     W,  F,  Harrison,  for  appellant. 

Black,  J.  By  the  act  of  March  8, 1873,  entitled  "  An  act  to  consolidate  into 
one  act  the  various  acts  in  relation  to  the  charter  of  the  city  of  Hannibal," 
express  power  is  given  to  the  recorder  to  hear  and  determine  all  actions  for 
the  recovery  of  personal  property  where  the  amount  in  controversy  does  not 
exceed  $100.  Acts  1873,  p.  249.  The  recorder's  court  Wiis  not  abolished  by 
the  constitution  of  1875,  for  section  1  of  article  6  in  express  terms  provides 
for  the  continued  existence  of  municipal  corporation  couii»,  and  hence  the  re- 
corder's court  did  not  cease  to  exist  by  force  of  section  42  of  the  same  article. 
That  court  continued  with  its  former  jurisdiction,  and  the  motion  to  dismiss 
the  suit  for  want  of  jurisdiction  was  therefore  properly  overruled. 

J  ndgment  affirmed. 

(All  concur.) 


Baker  v,  Kansas  City,  S.  J.  &  C.  B.  R.  Co. 

{Supreme  Court  of  AH^ovri.    February  28,  18S7.) 

1.  COKTBACT— MbBTING  OF  MlNDB — MUTUAL  PbOMISES — FURK'ISUIXG  CaBS  TO  TRANSPORT 

t^TOOK, 

In  an  action  against  a  railroad  company  to  recover  damages  for  failure  to  pro- 
vide transportation  for  plaintiff's  cattle,  as  agreed,  i>laintiff  testified  that  he  met  S.^ 
the  general  freight  agent,  on  May  27th,  and  told  him  he  wanted  23  cars  on  May 
30th,  S  at  Mound  City,  and  15  at  Maltland,  for  Chicago,  and  asked  him  if  he  could 
get  them  ready.  S.  said  he  could,  and  called  the  clerk  to  takedown  the  order,  and 
asked  plaintiffif  he  would  have  the  cattle  there,  and  was  told  he  would,  and  that 
he  wanted  the  cars  on  Monday,  so  he  could  bed  them.  S.  told  him  he  could  have 
the  cars,  and  to  see  the  agent  at  Mound  City  and  Maitland,  which  plaintiff  did. 
Bdd^  that  the  evidence  proved  a  valid  contract,  the  consideration  of  which  was  the 
mutual  promises  of  the  parties. 

2.  Principal  and  Agent — Railroad  Holding  Out  Person  as  General  Freight  Agent. 

Where  a  railroad  company  allows  a  person  to  hold  himself  out  and  act  as  its  gen- 
eral freight  agent  for  a  year  or  more,  it  will  be  bound  by  his  contract  to  furnish 
cars  for  transportation  of  the  live  stock  of  a  party  who  deals  with  him  as  the  agent 
of  the  company. 

Appeal  from  circuit  court.  Holt  county. 

Crosby  *  Rusk  and  Peper,  Rea  cfe  Son,  for  appellant.  Strong  <&  Mosman, 
for  respondent. 

Brace,  J.  This  action  was  brought  to  recover  damages  for  the  failure  of 
defendant  to  furnish  a  certain  num^r  of  cars,  at  ceitain  stjitions,  on  a  spec- 
ified day.     The  petition  alleges  *'that  at  the  times  hereinafter  mentioned  the 
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defendant  was,  and  that  it  still  is,  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of  Missouri,  and  engaged  in  the  busi- 
ness of  transporting  goods  and  chattels  as  a  common  carrier  for  hire;  that 
on  or  about  the  twenty-seventh  day  of  May,  1881,  in  consideration  of  the 
promise  then  and  there  made  by  plaintiff  that  he  would  drive  to  defendant's 
stations  in  the  towns  of  Mound  City  and  Maitland,  Missouri,  and  have  there 
on  the  thirty-first  day  of  May,  1881,  ready  for  shipment,  and  to  be  shipped, 
over  defendant's  railroad  to  Chicago,  Illinois,  cattle  and  hogs  sufficient  to  fill 
23  cars,  the  defendant  undertook  and  agreed  to  provide,  furnish,  and  have  at 
its  said  stations  of  Mound  City  and  Maitland,  on  the  thirtieth  day  of  May, 
1881,  23  cai*s  in  readiness  to  receive  and  transport  plaintiff's  said  cattle  and 
hogs  as  aforesaid ;  that  plaintiff,  relying  on  said  undertaking  and  agreement, 
drove  his  said  cattle  and  hogs  to  said  stations,  and  on  said  thirty-first  day  of 
May,  1881,  had  at  said  stations,  ready  for  shipment  and  to  be  shipped  over 
defendant's  said  railroad  to  Chicago,  Illinois,  cattle  and  hogs  sufficient  to  fill 
23  cars.  Plaintiff  further  states  that  the  defendant,  disregarding  its  said  un- 
dertaking and  agreement,  failed  to  provide,  furnish,  or  have  in  readiness,  at 
its  said  stations  or  either  of  them,  on  said  thii-tietb  day  of  May,  1881,  any 
cars  in  which  to  receive  and  transport  plaintiff's  cattle  as  aforesaid,  and  did 
not  furnish  or  provide  such  cars  until  the  third  day  of  June,  1881,  by  reason 
of  which  said  failure  of  defendant  to  provide  said  cars,  at  the  time  and  places 
agreed  upon  as  aforesaid,  plaintiff's  said  cattle  were  detained  at  said  stations, 
and  were  not  and  could  not  be  shipped  therefrom  on  their  way  to  Chicago 
until  the  fourth  day  of  June,  1881,  to  plaintiff's  damage  in  the  sum  of  $3,000; 
and  then  specifies  the  particulars  of  the  losses  and  damages  by  reason  of  de- 
fendant's failure.  Defendant's  answer  was,  in  effect,  a  denial  that  defendant 
ever  entered  into  the  contract  set  out  in  the  petition.  After  the  testimony 
was  all  in,  the  court  instructed  the  jury  to  find  for  the  defendant.  Thereupon 
plaintiff  took  a  nonsuit,  with  leave,  and  afterwards  moved  to  set  the  same 
aside,  which  motion  being  overruled  he  brings  the  case  here  by  appeal,  and 
assigns  for  error  the  action  of  the  court  in  instructing  the  jury  to  find  for  the 
defendant. 

The  only  question  presented  for  our  consideration  on  the  record  is,  was 
there  evidence  introduced  upon  the  trial  tending  to  prove  that  defendant  en- 
tered into  the  contract  with  plaintiff  set  out  in  the  petition?  It  is  claimed 
by  the  plaintiff  that  the  contract  was  made  with  James  F.  Smith,  the  defend- 
ant's general  freight  agent;  and  unless  there  was  evidence  tending  to  prove 
that  such  contract  was  made  with  said  general  freight  agent,  and  that  he  had 
authority  to  make  the  contract,  there  was  no  error  committed  by  the  trial  court. 
The  evidence  of  plaintiff  is  relied  upon  to  show  that  the  contract  was  made. 
He  states,  substantially,  as  follows,  in  chief:  "On  May  twenty-seventh  I 
came  from  home  up  to  Holt  county,  and  stopped  in  St.  Joe.  I  met  Mr.  Smith. 
Mr.  Smith  was  general  freight  agent  of  the  K.  C.  &  C.  B.  road.  I  told  him  I 
wanted  twenty-three  cars  on  the  30th,  eight  at  Mound  City,  and  fifteen  at 
Maitland,  for  Chicago.  I  asked  him  if  he  could  get  the  cars,  and  he  said  he 
could,  and  called  a  clerk  to  take  down  the  order,  and  asked  me:  <  Would  I 
have  the  cattle  there?'  I  said  I  would,  and  wanted  the  cars  on  Monday,  so 
that  I  could  bed  them.  I  told  him  I  wanted  the  cars.  He  asked  me  if  I  could 
have  the  cattle  there.  I  said  I  would.  He  then  said  I  could  have  the  cars,  and 
called  the  clerk  to  take  the  order,  and  then  told  me  to  see  the  agent  at  Mound 
City  and  Maitland.  I  went  to  Mound  City  and  Maitland,  and  spoke  to  them 
as  Smith  had  requested  me  to  do.  I  made  the  arrangements  with  Mr.  Smith. 
I  did  not  see  any  other  party."  And  on  cross-examination:  "I  told  him 
(Smith)  I  wanted  twenty-three  cars  at  Mound  City  and  Maitland, — eight  at 
Mound  City  and  fifteen  at  Maitland.  Asked  if  I  could  have  the  cars.  He 
said  I  could,  and  asked  me  if  I  would  bring  the  cattle  in.  I  said  I  would,  and 
he  called  the  clerk,  and  gave  him  the  order.    I  told  him  I  wanted  the  cars 
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Miiy  30th,  and  that,  if  I  had  the  assurance  of  cars,  the  stock  would  be  there. 
He  then  said  he  would  have  the  cars  there.  I  am  sure  he  made  that  expression. 
He  then  called  the  clerk  to  take  down  the  number  of  cars.  I  suppose  the  clerk 
did  take  it  down.  Saw  him  write  at  Smith's  dictation.  Nothing  further 
occurred  at  the  time. " 

We  think  this  evidence  tends  to  prove  the  contract  between  plaintiff  and 
Smith.  It  shows  a  concurrence  of  the  minds  of  both  parties  at  the  same  time, 
in  a  mutual  undertaking  having  the  same  object  in  view,  i.  e.,  the  shipment 
of  plaintiff's  cattle  to  Chicago  in  defendant's  tars;  and,  interpreted  in  the 
light  of  common  sense  and  ordinary ^ood  faith,  mutual  and  reciprocal  promises 
from  each  to  the  other, — ^the  promise  of  Smith  being  to  furnish  the  cars  at 
the  stations  named  at  the  time  stated,  and  the  promise  of  plaintiff  being  to 
have  his  cattle  at  the  stations  named  at  the  time  stated,  the  promise  of  each 
being  a  good  consideration  for  the  promise  of  the  other,  and  upon  which  each 
had  a  right  to  rely  and  act. 

The  inquiry  remains,  did  the  evidence  tend  to  show  that  Smith  had  authority 
to  make  the  contract?  It  appears  unequivocally  from  the  evidence  that  dur- 
ing the  months  of  May  and  June,  I88I,  Smith  was,  and  for  a  year  and  more 
prior  to  that  date  had  been,  defendant's  general  freight  agent;  that  his  office, 
as  such,  was  at  St.  Joseph;  that  the  city  of  Chicago  is  beyond  the  terminus 
of  defendant's  line  of  railroad;  that  its  freight  was  carried  to  that  city  from 
Burlington  Junction,  Missouri,  by  the  Chicago,  Burlington  &  Quincy  Bail- 
road,  by  virtue  of  a  tratBc  arrangement  existing  between  these  companies; 
that  Maitland  and  Mound  City  are  stations  on  defendant's  railroad  at  some 
distance  from  St.  Joseph,  and  from  each  other;  that  defendant  had  station 
agents  at  each  of  said  stations;  and  tended  to  prove  that  the  contract  was 
made  between  plaintiff  and  Smith  at  the  office  of  the  general  freight  agent  at  St. 
Joseph ;  that  on  a  previous  occasion  plaintiff's  cattle  had  been  shipped  from 
Kansas  City  over  defendant's  road  upon  a  contract  made  with  Smith,  and  on 
a  previous  occasion  plaintiff  had  applied  by  mail  for  cars  to  the  office  of  the 
general  freight  agent.  The  foregoing  is  all  the  evidence  relied  upon  in  this 
case  to  show  that  Smith  had  authority  to  make  the  contract  sued  on.  It  may 
be  conceded  that  there  is  nothing  in  the  evidence  tending  to  show  that  authority 
to  make  the  contract  sued  on  had  been  expressly  conferred  upon  the  agent 
Smith,  or  that,  according  to  the  general  usage  and  custom  of  defendant's 
railroad,  the  making  of  such  contract  was  within  the  apparent  scope  of  his 
usual  and  ordinary  duties ;  and  if  he  had  such  authority  it  is  because  the  defend- 
ant held  him  out,  or  permitted  Smith  to  hold  himself  out,  to  plaintiff  and  the 
world  as  having  such  power.  The  contract  itself  shows  that  Smith  held  him- 
self out  to  plaintiff  as  having  the  power  to  make  the  contract,  and  also  that 
plaintiff  believed  that  Smith  did  have  such  power.  Was  he  justified  in  enter- 
taining that  belief,  and  acting  upon  it  by  reason  of  the  apparent  authority  with 
which  the  defendant  had  clothed  him?  At  the  time  this  contract  was  made 
the  defendant  was  holding  Smith  out  to  plaintiff  and  the  world  as  its  general 
freight  agent,  as  it  had  been  doing  for  more  than  a  year  immediately  preced- 
ing that  date.  It  had  conferred  upon  him  the  title,  and  placed  him  in  that 
position,  in  that  department  of  its  business,  devoted  to  the  transportation  of 
freight  from  one  place  to  another  for  hire,  and  in  ttiat  particular  line  of  its 
business  it  held  Smith  out  to  the  plaintiff  and  the  world  as  its  general  agent, 
as  one  authorized  to  transact  all  defendant's  business  in  that  particular  line  or 
department.  In  that  line  of  defendant's  business  Smith  was  held  out,  not 
merely  as  having  authority,  but  as  having  general  authority;  *'and  in  such 
cases  good  faith  requires  that  the  principal  should  be  held  bound  within  the 
scope  of  the  agent's  general  authority."    Story,  Ag.  §  127. 

When  the  principal  puts  the  agent  forward  as  a  general  agent,  or  places 
him  in  a  position  where  others  are  justified  in  the  belief  that  his  powers  are 
general,  the  restrictions  that  may  be  imposed  privately  on  the  agent  will  be 
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immaterial,  except  as  between  him  and  the  principal,  and  can  have  no  effect 
on  ttie  rights  or  remedies  of  third  persons  who  have  no  knowledge  of  the  re- 
strictions or  limitations  upon  his  apparent  authority,  {Grafiua  v.  Land  Co,,  8 
Phila.  447,)  and  there  is  no  reason,  and  can  be  no  legal  principle,  that  will 
put  the  agent  of  a  corporation  on  any  different  footing  than  the  agent  of  an 
individual  in  regard  to  the  same  business,  {Adams  Jf.  Co,  v.  Sentert  26  Mich. 
73.)  Henry,  J.,  in  Grover  dk  Baker  8.  M,  Co.  v.  Missouri  Pac.  By,  Co.,  70 
Mo.  672,  in  distinguishing  the  powers  of  a  special  from  those  of  a  general 
freight  agent,  approved  the  doctrine  laid  down  by  Sutherland,  J.,  in  Burtis 
V.  Buffalo  <§  8.  L.  R,  Co.,  2A  N.  Y.  274,  "that  if  the  defendant  had  the  power 
to  make,  or  authorize  the  making  of,  such  a  contract,  then  the  person  acting 
as  the  general  freight  agent  should  be  deemed  to  have  been  clothed  with  all 
the  power  to  make  contracts  for  freight,  or  in  respect  to  the  carrying  and 
delivering  of  freight  that  the  principal  had."  There  is  no  question  as  to 
the  power  of  the  defendant  to  make  the  contract  in  this  case,  and  it  was  a  con- 
tract for  freight, — a  contract  having  for  its  object  the  shipment  of  plaintiff^s 
stock  over  d^endant's  road  for  him,  on  a  certain  day,  from  two  of  its  stations 
to  Chicago.  The  leaving  the  cars  and  the  cattle  at  those  stations  on  that  day 
was  not  the  end  and  object  of  the  contract,  but  means  by  which  that  object 
was  to  be  accomplished.  "A  grant  of  general  authority  includes  within  it  all 
the  necessary  and  usual  means  of  executing  it  with  effect,  and  all  the  mediate 
powers  necessary  to  the  end, — an  incident  to  the  primary  power, — although 
not  expressly  given."    Story,  Ag.  §  68. 

From  the  foregoing  it  appears  that  the  defendant,  having  put  Smith  before 
the  world  as  its  general  freight  agent,  clothed  him  with  the  apparent  power  to 
make  all  necessary  contracts  in  the  line  of  business  committed  to  his  general 
<x>ntrol.  A  necessity  of  that  line  of  business  being  that  shippers  shall  have 
furnished  them  at  particular  stations,  at  certain  dates,  cars  for  the  shipment  of 
their  freight,  {Pruitt  v.  Hannibal  iSk  8t.  J.  R.  Co.,  62  Mo.  628,)  he  was  clothed 
with  apparent  authority  to  make  the  contract  sued  on;  and  when  plaintiff, 
having  freight  which  he  desired  to  ship  on  d^endant's  road  from  two  of  its 
stations  on  the  same  day,  to  a  point  beyond  the  terminus  of  defendant's  line 
of  road,  needed  cars  for  its  transportation  at  such  stations  on  that  day,  he  had 
a  right  to  assume  that  such  general  freight  agent  had  authority  to  make  the 
contract.  On  a  former  occasion,  when  plaintiff  desired  to  ship  this  same 
stock  on  defendant's  road,  on  application  to  Smith  it  was  shipped.  The  evi- 
dence fails  to  show  that  any  other  officer  or  agent  was  held  out  as  authorized 
to  make  the  contract.  Plaintiff  had  no  right  to  assume  that  either  of  defend- 
ant's station  agents  could  make  a  contract  for  cars  at  the  station  of  the  other, 
or  that  either  or  both  of  them  had  such  authority  as  would  enable  them  to 
have  the  cars  at  both  stations  at  the  same  time;  so  that  on  the  face  of  the 
transaction  Smith  not  only  had  apparent  authority  to  make  the  contract,  but 
there  was  no  ground  for  an  assumption  on  the  part  of  plaintiff  that  any  other 
officer  or  agent  of  defendant  had  that  authorify.  It  follows  that,  if  the  de- 
fendant had  imposed  any  limitations  upon  this  apparent  authority  of  its  gen- 
eral freight  agent,  such  limitations  could  not  affect  the  plaintiff  unless 
brought  to  his  knowledge,  and  this  was  a  question  of  fact  to  be  submitted  to 
the  jury;  and  the  evidence  in  the  case  tending  to  show  that  Smith,  the  gen- 
eral freight  agent,  had  authority  to  make  the  contract,  and  that  he  did  enter 
into  such  contract  with  plaintiff,  and  the  failure  of  defendant  to  furnish  the 
cars  for  the  shipment  of  plaintiff's  stock,  to  his  damage,  having  been  satisfac- 
torily shown,  we  think  the  court  committed  error  in  taking  the  case  from  the 
jury;  for  which  cause  the  judgment  is  reversed,  and  the  case  remanded  for 
new  trial. 
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BeCKNER  v.  lilJLE. 

(Supreme  Court  of  Muk^qhtx,    February  28,  1887.) 

Homestead — Ikcbbase  ik  Value— Reassignment. 

Where  a  homestead  had  been  set  aside  to  a  debtor,  and,  in  conrse  of  time,  it  in- 
creases  in  value  so  as  to  be  worth  more  than  the  statutory  limit,  it  may  be  reas- 
signed and  the  excess  applied  to  the  payment  of  his  debts. 

Appeal  from  circuit  court,  Pike  county. 

W,  H.  Biggs,  for  plaintiff  in  error.    Smith  d:  Cook,  for  defendant  in  error. 

Black,  J.  The  plaintiff  is  a  judgment  creditor  of  the  defendant,  and  the^ 
defendant  owns  a  homestead  in  the  city  of  Louisiana,  consisting  of  a  house 
and  one  lot.  This  is  a  suit  under  section  2698,  Rev.  St.,  to  subject  the  prop- 
erty to  sale  because  it  exceeds  the  value  of  $1,500,  and  a  severance  of  the 
homestead  would  greatly  depreciate  the  value  of  the  property.  In  1879  the 
defendant  made  a  voluntary  assignment  for  the  benefit  of  his  ci'editors,  re- 
serving his  exemptions  and  homestead  rights.  The  property  in  question  was 
then  set  off  to  him  as  a  homestead  by  proper  proceedings  in  the  circuit  court. 
Since  then,  by  natural  increase,  the  property  has  come  to  be  worth  at  least 
$2,500.  Plaintiff  obtained  his  judgment  in  1882,  but  it  does  not  appear  when 
the  debt  was  created.  The  defendant  contends,  and  the  circuit  court  held^ 
that,  as  the  property  was  set  off  for  a  homestead  in  1879,  no  part  of  it  could 
be  thereafter  reached  by  creditors,  though  its  value  now  greatly  exceeds  that 
fixed  by  law ;  and  this  ruling  presents  the  only  question  in  the  case.  The 
statute  exempts  the  homeste^  of  every  housekeeper  or  head  of  a  family  from 
attachment  or  execution,  except  that  it  shall  not  exceed  a  designated  quantity 
of  land  or  $1,500  in  value.  In  case  the  property  is  levied  upon,  the  sheriff  is 
required  to  appoint  appraisers  to  fix  the  location  and  boundaries.  In  case  a 
severance  would  depreciate  the  value  of  the  property,  various  provisions  are 
made,  and  among  them  the  court  is  authorized  to  order  a  sale  of  the  whole 
premises,  and  to  make  an  apportionment  of  the  proceeds.  There  is  not  a  pro- 
vision in  the  statute  which  looks  to  the  conclusion  that,  when  a  homestead  is 
once  set  off,  it  cannot  be  revalued.  Under  the  ruling  of  the  circuit,  a  home- 
stead once  assigned  might  grow  to  be  of  three  or  four  times  the  amount  fixed 
by  law,  and  yet  the  whole  be  out  of  the  reach  of  the  creditors.  The  law  does 
not  contemplate  such  results.  The  debtor  may  have  a  homestead,  but  he  must 
take  and  hold  it  subject  to  the  fluctuations  in  value.  If,  in  course  of  time,  it 
should  increase  in  value  so  as  to  be  worth  more  than  the  statutory  limit,  it 
may  be  assigned  again,  and  the  excess  applied  to  the  payment  of  his  debts. 
If  the  assigned  homestead  should  depreciate  in  value,  be  may  add  to  it,  and 
claim  a  revaluation  himself.  A  debtor,  being  unable  to  pay  his  debts,  has  a 
right  to  a  homestead  not  to  exceed  a  designated  value;  and,  as  said  in  Stubble^ 
field  V.  Graves,  50  111.  103,  by  securing  one  to  him  of  that  value  his  rights  are 
satisfied,  and  the  requirements  of  tiie  law  fulfilled. 

The  judgment  is  reversed,  and  the  cause  remanded. 

(All  concur.) 

State  and  another  v.  Wharton  and  others.  Samk  t>.  De  Moville  and 
others.  Same  v.  Grieker  and  others.  Same  t>.  Younglove.  Same  t?. 
Cambell  and  others. 

(Svj)reme  Court  of  Temiessee.    February  21,  1887.) 

1.  Iktoxioatino  LiQUOBfl — Sale  by  Dbugoistb — Communion  and  Medicinal  Pubfosis 
— Tennessee  Act  op  1870.  (Code  Tenn.  J  698.) 

Under  the  provisions  or  the  Tennessee  act  of  1870,  (Code  Tenn.  |  696,)  no  druggist 
could  sell  vinous  or  alcoholic  liquors  without  taking  out  a  license  therefor,  except 
for  communion  purposes,  or  for  medicinal  purposes  upon  a  physician's  prescript 
tion. 
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2.  Same— Tennesskb  Revenue  Act  of  1883. 

The  Tennessee  revenue  act  of  1883,  providing  that  the  "provisions  of  the  act 
should  apply  to  all  druggists,"  did  not  subject  a  druggist  to  the  payment  of  the 
tax  imposed  upon  retail  liquor  dealers  unless  he  sold  liquors,  contrary  to  the  pro- 
visions of  the  act  of  1870,  for  other  than  communion  purposes,  or  for  medicinal 
purposes  upon  a  physician's  prescription. 

3.  Same— TsvNEBSBB  Act  or  1885. 

Under  the  Tennessee  act  of  1885  it  is  not  lawful  for  a  druggist  to  sell  spirituous 
or  vinous  liquors  without  a  license,  for  any  purpose  whatever,  "except  wine  for 
sacramental  purposes." 

4.  Same— Penalties  foe  Sale  without  License— Civil  Liabilitt. 

The  failure  to  take  out  a  license  by  a  druggist  selling  vinous  or  spirituous  liquors,, 
contrary  to  the  acts  of  Tennessee  of  1870  and  1885,  subjects  him  to  the  payment  of 
the  tax  at  the  suit  of  the  state,  as  well  as  to  an  indictment  for  each  sale. 

5.  Same— Suit  bt  State  in  Equity— Distress. 

The  right  to  this  penalty  can  only  be  enforced  by  strict  pursuance  of  thestatutory 
remedy  given  for  its  collection ;  and  where  the  state  has  elected  to  sue  for  the  tax 
imposed  by  law  upon  a  retail  liquor  dealer,  as  a  debt  in  the  chancery  court,  it  can- 
not recover  the  penalties  which  might  have  been  recovered  by  pursuing  the  stat- 
utory remedy  of  distress. 

6.  Witness— Cbiminatino  Himself— Prosecution  Barred  by  Limitation. 

In  a  suit  by  the  state  against  a  druggist  to  collect  a  tax  imposed  by  law  upon  re- 
tail liauor  dealers,  the  sale  of  liquors  without  a  license  being  a  misdemeanor,  the 
defendant  cannot  refuse  to  testify  as  to  the  sales  made  by  him  on  the  ground  that 
he  would  criminate  himself,  when  the  prosecution  for  the  misdemeanor  involved- 
in  such  sale  is  barred  by  the  statute  oi  limitations. 

7.  Same— Exemption,  how  Available. 

In  order  to  be  available,  a  witness  must,  at  the  time  he  is  examined,  claim  his 
exemption  upon  the  ground  that  his  answer  would  criminate  himself.  Where- 
only  a  general  objection  is  made,  and  the  witness  is  not  shown  to  have  answered 
only  because  he  was  compelled,  his  answer  cannot  afterwards  be  suppressed. 

Appeal  from  chancery  court,  Davidson  county. 

Demoss  cfe  Malone  and  East  d;  Fogg^  for  appellants.  The  Attortiey  OeneraT 
and  /.  B,  Daniels,  for  the  State. 

LuRTON,  J.  These  five  separate  causes,  inasmuch  as  they  all  turn  upon  the 
same  legal  questions,  have  been  heard  together.  The  defendants  are  retail 
druggists  doing  business  in  the  city  of  Nashville.  The  bills  are  filed  by  the 
state  and  the  county  of  Davidson  for  the  purpose  of  collecting  the  privilege 
tax  imposed  by  law  upon  retail  liquor  dealers  for  the  years  1881,  1882,  1883,. 
1884,  and  1885.  The  bills  charge  that  the  defendants,  during  each  of  these 
years,  sold  spirituous  and  vinous  liquors  without  taking  out  the  license,  and 
paying  the  tax  imposed  upon  retail  liquor  dealers,  and  that  they  are  indebted 
for  the  amount  of  such  tax,  and  for  the  penalties  and  interest,  imposed  by 
law.  The  defendants,  in  effect,  insist  that  they  are  not  liquor  dealers  in  the 
sense  of  the  law,  and  that,  having  taken  out  license  and  paid  all  the  taxes  im- 
posed upon  them  as  merchants,  that  they  are  not  liable  to  the  tax  upon  liquor 
dealers;  that  these  sales  of  liquors  have  been  within  the  legitimate  scope  of 
their  business  as  retail  druggists,  and  only  for  medicinal  uses. 

The  cases  involve  the  determination  of  the  question  as  to  how  far  a  ret;iil 
druggist  may  handle  or  deal  in  spirituous  or  vinous  liquors  without  subject- 
ing himself  to  the  penalties  for  the  violation  of  the  law  prohibiting  the  sale 
of  intoxicating  liquors  without  the  license  required  by  law.  That  whisky^ 
brandy,  and  wine  are  included  in  the  list  of  remedial  agents  by  pharmacopoeia 
and  works  upon  materia  medica,  does  not  at  all  detemii ne  the  question.  That 
it  is  within  the  power  of  the  state  to  regulate  the  sale  of  liquor,  and  confine 
its  sale  to  those  specially  licensed  by  law,  is  not  controverted  by  the  learned 
counsel  who  represent  defendants.  It  is  clearly  within  the  police  power  of 
the  state  to  determine  who,  and  under  what  circumstances,  such  sales  shall  be 
made.  Says  Judge  Cooley  on  this  question:  "Those  statutes  which  regulate^ 
or  altogether  prohibit  the  sale  of  intoxicating  drinks  as  a  beverage  have 
also  been  by  some  persons  supposed  to  conflict  with  the  federal  constitution.. 
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Such  of  them,  however,  as  assume  to  regulate  merely,  and  to  prohibit  sales  by 
other  pei*sons  than  those  who  are  licensed  by  the  public  authorities,  have  not 
suggested  any  serious  question  of  constitutional  power.  They  are  but  the 
ordinary  police  regulations,  such  as  the  state  may^make  in  respect  to  all  classes 
of  trade  or  employment."   Gooley,  Const.  Lim.  side  page  581. 

This  brings  us  to  the  inquiry  as  to  whether  the  legislation  of  this  state  has 
in  any  way  defined  the  extent  to  which  druggists  might  deal  in  spirituous  or 
vinous  beverages.  The  first  statute  having  reference  to  druggists  in  this  con- 
nection is  the  act  of  June,  1870,  which  is  as  follows,  (T.  &  S,  Code,  §  696a 
and  6 ;) 

"Section  1.  Be  it  enacted,**  etc.,  "that  hereafter  all  regularly  licensed  drug- 
gists in  this  state,  without  obtaining  an  additional  license  therefor,  be,  and 
they  are  hereby,  authorized  to  furnish  Yinous  liquors  to  any  church  officer  to 
be  used  for  sacramental  or  communion  purpose,  or  to  fill  the  prescriptions  of 
a  regular  practicing  physUdan  prescribing  spirittums  or  vinous  liquors  as  a 
medicinal  remedy. 

"Sec.  2.  That  the  sale  or  gift  of  any  spirituous,  vinous,  or  malt  liquors,  by' 
any  druggist  in  this  state,  except  as  provided  in  the  first  section  of  this  act, 
shall  be  unlaufuZj  and  subject  the  person  so  offending  to  all  the  penalties  now 
prescribed  by  law  for  selling  liquor  without  license,'^ 

It  is  unnecessary  to  determine  whether,  before  this  statute,  druggists  had 
a  legal  right,  under  the  ordinary  license  of  a  merchant,  to  sell  liquors  even  as 
a  medicine.  This  act  clearly  defined  and  limited  the  extent  to  which  they 
could  thereafter  deal  in  such  liquor,  without  taking  out,  in  addition  to  their 
license  as  druggists,  a  license  as  retail  liquor  dealers.  In  clear  and  positive 
language  they  were  permitted  to  sell  wines  and  spirits  in  just  two  cases, — to 
a  church  ofilcer  for  communion  purposes,  and  upon  the  prescription  of  a  phy- 
sician as  a  medicinal  remedy.  The  sale  or  gift  for  any  other  purpose,  or  upon 
any  other  authority,  is  distinctly  declared  unlawful.  The  statute  having  pro- 
hibited all  sales  or  gifts  except  as  expressly  provided,  no  other  exception  can  be 
grafted  on.  The  sale  for  mechanical,  scientific,  or  medicinal  uses,  except 
upon  a  physician's  prescription,  became  clearly  unlawful,  and  an  infringe- 
ment upon  the  business  of  the  licensed  retail  liquor  dealer.  A  sale,  even  for 
mediciniil  purposes,  unless  upon  prescription,  was  as  unlawful  as  for  any  other 
use,  unless  such  sale  was  made  by  a  licensed  liquor  dealer.  Statutes  similar 
to  this  are  in  existence  in  a  number  of  states,  and  sales  by  druggists  for  medi- 
cal purposes  held  clearly  unlawful.  State  v.  Whitney,  15  Vt.  298;  8tate  v. 
Brovm,  81  Me.  522;  Wnght  v.  People,  101  lU.  126;  Woods  v.  StaU,  36  Ark. 
36;  State  v.  Ferguson,  72  Mo.  297.  A  sale  for  necessary  medical  uses  by  one 
not  having  a  license  was  held  unlawful  by  the  supreme  court  of  this  state. 
Philips  V.  StaU,  2  Yerg.  458. 

The  exercise  of  a  privilege  for  which  a  license  is  required,  and  upon  which 
a  tax  is  imposed,  subjects  the  person  to  the  payment  of  the  tax,  and  to  punish- 
ment as  a  misdemeanor  in  most  cases.  This  is  clearly  so  where  liquor  is  sold 
without  license.  The  liability  of  defendants  to  pay  the  tax  placed  upon  retail 
liquor  dealers  became  absolute  when  they  made  such  sale,  whether  specially 
mentioned  in  the  annual  revenue  biUs  of  the  state  or  not.  From  1870  down 
to  1882  druggists  are  not  specially  alluded  to  in  the  revenue  legislation,  but  in 
1882  the  revenue  act  of  1881  was  amended  in  these  words:  "Be  it  further  en- 
acted, that  section  four  of  said  act  be  so  amended  as  to  make  the  paragraph 
providing  for  the  taxation  of  liquor  dealers  apply  to  all  druggists  who  retail 
liquor  under  existing  laws.  '*  The  contention  of  the  state  is  that  druggists  w  bo 
should  thereafter  sell  liquors  for  communion  purposes,  or  upon  the  prescrip- 
tion of  a  physician,  should  pay  a  liquor  dealer's  tax.  We  do  not  think  this 
the  true  meaning  of  this  amendment. 

The  act  of  1870  had  prohibited  the  sale,  by  druggists,  of  liquors,  except  in 
iwo  cases  provided  for  by  the  act,  without  obtaining  license.    This  amend- 
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ment  simply  provides  that  if  dniggists  shall  sell  liquors  other  than  as  provided 
or  permitted  hy  the  act  of  1870,  and  under  the  existing  laws  applicable  to  re- 
tailing liquors,  that  they  shall  pay  the  same  tax  as  other  retail  liquor  dealers. 
As  before  stated,  this  legislation  and  that  of  1883  was  wholly  unnecessary  to 
subject  druggists  who  sold  other  than  as  permitted  by  the  act  of  1870  to  the 
tax  imposed  on  retail  liquor  dealers.  The  revenue  act  of  1888,  after  provid- 
ing the  amount  of  tax  imposed  on  retail  liquor  dealers,  concludes  as  follows: 
*'And  the  provisions  of  this  act  shall  apply  to  all  druggists.^*  The  literal 
construction  of  this  act  would  subject  druggists  to  the  payment  of  the  tax 
upon  liquor  dealers,  whether  they  sold  liquor  or  not.  Was  this  the  intention 
of  the  legislature?  We  do  not  think  so.  The  druggist  was  already  subjected 
to  the  privilege  tax  imposed  upon  all  merchants,  and  we  cannot  believe  the 
legislature  intended  that  he  should  pay  another  privilege  tax  unless  he  exer- 
cised such  additional  privileges.  This  court,  speaking  through  Judge  Cooper, 
in  the  case  of  Bell  v.  Watson,  3  Lea,  828,  said:  ''A  safe  and  sound  rule  of 
.construction  of  revenue  laws  is  to  hold,  in  the  absence  of  express  words  dis- 
closing a  different  intent,  that  they  are  not  intended  to  subject  the  same  prop- 
erty to  be  twice  charged  for  the  same  tax,  nor  the  same  business  to  be  twice 
taxed  for  the  exercise  of  the  same  privilege."  This  is  the  pL'iin,  common- 
sense  view  of  the  question,  and,  applying  it  to  the  legislation  under  considera- 
tion, we  hold  that  the  act  of  1883  did  not  subject  a  druggist  to  the  payment 
of  the  tax  imposed  upon  retail  liquor  dealers,  unless  he  sold  liquors  contrary 
to  the  provisions  of  the  act  of  1870. 

We  now  come  to  the  act  of  1885  providing  revenue  for  the  state.  This  act, 
after  fixing  the  amount  of  tax  imposed  upon  retail  liquor  dealers,  concludes 
as  follows:  "And  the  above  tax  on  liquor  dealers  applies  to  all  druggists,  ex- 
cept in  case  ofvnne  for  sacramental  purposes.'*  The  concluding  section  of 
this  revenue  act  of  1885  is  as  follows:  "Sec.  8.  Be  it  further  enacted,  that  all 
laws  or  parts  of  laws  in  conflict  with  this  act  be,  and  the  same  are  hereby,  re- 
I)ealed."  The  meaning  of  this  act  is  plain.  All  druggists  who  shall  seU  liq- 
uors are  required  to  pay  this  tax,  and  comply  with  the  law  regulating  the  sale 
of  liq  nor,  if  they  shall  sell  liquor,  "  except  for  sacramental  purposes. "  If  they 
do  not  sell  for  any  other  than  sacramental  purposes,  they  are  not  subject  to 
this  tax.  The  necessary  effect  of  this  act  is  to  repeal  so  much  of  the  act  of 
1870  as  permitted  a  druggist  to  sell  upon  the  prescription  of  any  regular  practic- 
ing physician  for  medicinal  purposes.  The  act  of  1870  is  in  direct  conflict 
with  this  act  to  this  extent,  and  is  therefore,  to  this  extent,  repealed  both  by 
necessary  implications  as  well  as  by  the  terms  of  the  last  section  of  the  act  re- 
pealing all  laws  or  parts  of  laws  in  conflict.  The  result  is  that,  from  and  after 
the  passage  of  this  act  of  1885,  no  druggist  could  sell  wines,  brandies,  wlusky^ 
or  any  other  intoxicating  beverage  vi  ithout  he  paid  the  tax,  and  took  out  the 
license  of  a  retail  liquor  dealer,  except  he  sold  wines  for  sacramental  purposes. 
This  cut  off  absolutely  the  sale  upon  prescription  of  a  physician,  which  we 
have  seen,  when  made  in  good  faith,  had  been  permitted  without  additional 
license.  It  follows  that  any  druggist  thereafter  selling  for  other  than  sacra- 
mental uses  subjected  himself  to  the  payment  of  this  additional  license  tax, 
as  well  as  to  all  the  penalties  prescribed  by  law  for  the  sale  of  liquors  without 
license.  The  hardship  of  such  ifestriction'upon  the  business  of  druggists  fur- 
nishes no  reason  for  ingrafting  upon  the  law  exceptions  other  than  that  ex- 
pressly named  in  the  law.  Sales  for  medicinal  purposes,  but  not  upon  the  pre- 
scription of  a  regular  physician,  were  clearly  unlawful  under  all  the  legisla- 
tion from  1870  down,  and  by  this  act  of  1885  sales  upon  prescription  are 
likewise  made  unlawful;  for  this  tax  upon  retail  liquor  dealers  is  imposed 
upon  all  druggists  who  sell  liquors  for  any  purpose  or  use,  "except  in  case  of 
wine  for  sacramental  use, "  The  very  frequent  and  notorious  evasions  of  the 
privilege  accorded  of  selling  upon  prescription,  undoubtedly  led  to  the  act  of 
1885.    No  exception  is  made  in  the  law  save  a  sale  for  sacramental  purposes. 
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The  only  course  for  this  court  is  to  enforce  the  law  as  the  legislature  has 
made  it,  and  not  defeat  its  execution  upon  the  hypothetical  theory  that  public 
policy  requires  exceptions  to  be  made  which  are  not  found  in  the  act. 

Said  the  supreme  court  of  Illinois  in  a  similar  case:  "If  the  legitimate  busi- 
ness of  a  druggist  or  other  tradesman  necessarily  involves  the  retail  of  liquors 
in  small  quantities,  we  see  no  reason  founded  upon  public  policy  or  other- 
wise why  they  should  not,  like  other  dealers,  pay  for  the  privilege  of  doing  so. 
This  construction,  moreover,  compels  all  persons  who  engage  in  the  traffic  to 
•equally  contribute  to  the  support  of  the  local  government.  The  contrary 
•construction  would  be  discriminating  between  individuals  engaged  in  the 
same  business,  with  respect  to  the  burden  of  the  government,  without  any 
sufficient  reason  for  doing  so."    Wright  v.  People,  101  111.  126. 

The  supreme  court  of  Alabama  said,  in  a  case  involving  much  the  same 
question:  '*It  was  contended,  under  this  state  of  facts,  that,  if  the  appellant 
gave  or  sold  the  bitters  in  question  as  a  prescription  and  in  good  faith,  he  will 
not  come  within  the  prohibition  of  the  statute,  and  should  be  acquitted.  We 
know  of  no  principle  of  law  which  could  authorize  us  to  incorporate  so  im- 
portant an  exception  into  the  statute."   Carson  v.  State,  38  Amer.  Rep.  346. 

Chief  Justice  Shaw,  in  answer  to  an  argument  that  a  sale  strictly  for  me- 
<licinal  purposes  was  allowable,  said  "that,  if  it  were  sufficient  to  avoid  the 
prohibition  of  the  statute  for  the  purchaser  to  say  that  the  spirit  was  intended 
for  medicine,  it  would  in  effect  repeal  the  statute.  But  the  decisive  answer 
is  that  the  legislature  has  made  no  such  exception."  Com,  v.  Kimball,  2A 
Pick.  366. 

The  act  of  1870,  and  the  legislation  subsequent  to  its  enactment,  has  more 
than  once  been  construed  by  this  court.  In  the  case  of  Harper  v.  State,  3 
Lea,  211,  in  construing  the  law  as  it  stood  before  the  act  of  1885,  Judge  Tur- 
key said  concerning  the  act  of  1870:  "Taking  the  two  sections  together,  and 
reading  as  the  legislature  intended  them,  their  interpretation  is  that  selling 
{by  a  druggist)  or  giving  spirituous,  vinous,  or  malt  liquors,  except  upon  the 
prescription  of  a  practicing  physician,  shall  subject  the  offender  to  all  the  pen- 
alties now  prescribed  by  law  for  selling  liquor  without  license."  In  the  case 
of  Newman  v.  8tate,  7  Lea,  617,  this  court,  speaking  again  through  Judge 
TuRNEY,  held  that  druggists  are  within  the  terms  of  the  act  requiring  all  per- 
sons selling  liquor  to  take  an  oath  not  to  mix  or  adulterate  the  same,  and  are 
indictable  for  selling  without  taking  the  oath.  The  objection  that  druggists 
could  not  be  within  the  meaning  of  the  act  requiring  dealers  in  liquors  to 
take  the  oath  against  adulterations,  because  they  are  necessarily  required  to 
mix  and  compound,  Is  fully  met  by  the  sixth  section  of  the  act  of  1859-60,  re- 
quiring that  **it  shall  not  be  so  construed  as  to  prevent  druggists,  physicians, 
■and  persons  engaged  in  the  mechanical  arts  from  mixing  or  adulterating 
liquors  for  medical  or  mechanical  purposes. "  7  Lea,  618.  These  decisions 
are  referred  to  for  the  purpose  of  showing  that  the  construction  of  the  law 
applicable  to  the  sale  of  liquors  by  druggists  since  the  act  of  1870  is  in  har- 
mony with  the  view  we  have  announced. 

The  conclusions  reached  by  us  upon  a  view  of  all  the  legislation  bearing 
upon  this  question  are — (1)  That  no  druggist,  simply  because  he  uses  alcoholic 
or  vinous  liquors  in  the  compounding  of  tinctures,  essences,  or  other  prepara- 
tions, is  therefor  liable  to  the  tax  of  a  liquor  dealer.  (2^  That  no  druggist 
selling  compounds,  tinctures,  essences,  perfumery,  or  other  preparation,  of 
which  either  alcohol,  wine,  or  other  liquor  is  a  component  part,  subjects  him- 
self to  this  tax;  unless  such  sale  is  a  mere  evasion  of  the  law, — a  sham  and 
subterfuge  to  avoid  the  law  concerning  sales  of  liquors.  The  contrary  of  these 
propositions  has  not  been  pressed  by  either  the  very  able  and  industrious  spec- 
ial counsel  representing  the  state  or  by  the  attorney  general,  nor  are  the  bills 
framed  for  any  such  purpose.  No  sound  mind  could  conceive  that  either  the 
sale  or  preparation  of  the  ordinary  remedies  known  to  the  pharmacopoeia,  when 
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such  preparations  are  not  intended  as  an  evasion  of  the  law,  makes  a  druggist, 
a  liquor  dealer^  or  subjects  him  to  such  tax.  (8)  Prior  to  tlie  act  of  1885  a 
druggist  might  in  good  faith  sell  wine  for  communion  purposes,  or  fill  the  pre- 
scription of  a  regular  practicing  physician  for  either  alcoholic  or  vinous  liquors, 
but  at  no  time  since  the  act  of  1870  has  it  been  lawful  for  him  to  sell  with- 
out such  prescription,  even  for  medicinal  purposes.  (4)  Since  the  act  of  1885 
it  has  not  been  lawful  for  a  druggist  to  sell  spirituous  or  vinous  liquors  for 
anjpurpose  whatever,  or  upon  prescription,  "except  wine  for  sacramental  pur- 
poses." (5)  The  sale  of  liquors  contrary'  to  the  act  of  1870  and  of  the  act  of 
1885  subjected  all  druggists  to  the  necessity  of  taking  out  the  license  of  a  re- 
tail liquor  dealer,  giving  bond  as  such,  and  taking  the  oaths  required  of  such 
dealers.  (6)  The  failure  to  take  such  additional  license  by  a  druggist  selling 
contrary  to  the  acts  of  1870  and  1885,  Hubjects  him  to  the  payment  of  the  tax 
upon  suit  of  the  state,  as  well  as  an  indictment  for  each  sale. 

We  come  now  to  the  application  of  the  law  as  thus  construed  to  the  facts 
in  these  cases.  Before  this  can  be  done  a  question  of  evidence  must  be  dis- 
posed of.  In  each  case  the  state  has  called  as  a  witness  one  or  more  of  the 
defendants,  and  they  have  been  examined  at  length  as  witnesses  for  the  state 
^8  to  the  character  of  their  sales  of  liquor  during  each  of  the  yesirs  of  1881, 
1882,  1888,  1884,  and  1885.  It  is  insisted  that  inasmuch  as  the  unlawful 
sales  of  liquor  subject  the  defendants  to  indictment,  that  the  defendants  can- 
not be  compelled  to  criminate  themselves  by  answering.  This  objection  is  a 
valid  objection  so  far  as  the  piinciple  of  law  invoked  is  concerned;  but  the 
objection  is  not  applicable  to  the  facts  of  this  case,  nor  was  it  properly  raised. 
The  sale  of  liquor  without  license  was  a  misdemeanor,  and  the  sales  about 
which  defendants  were  examined  were  barred  by  the  statute  of  limitations  at 
the  time  defendants  were  examined.  Not  being  liable  to  a  prosecution  for 
the  misdemeanor  about  which  they  were  examined,  the  objection  is  bad. 
Whart.  Ev.  §  540.  The  objection  made  by  defendants,  as  shown  by  the  rec- 
ord, is  a  general  objection  to  the  question.  Ko  reason  is  given.  In  order  to 
be  available,  the  witness  must  himself,  at  the  time  he  is  examined,  claim  his 
exemption,  and  upon  the  ground  that  his  answer  would  criminate  himself. 
This  was  not  done.  A  general  objection  was  made.  The  witness  is  not  shown 
to  have  answered  only  because  compelled.  Only  in  such  case  could  the  an- 
swer be  afterwards  suppressed.  Whart.  Ev.  §  585,  and  authorities  cited. 
The  evidence  of  defendants  is  therefore  competent,  and  the  action  of  the  chan- 
cellor in  overruling  their  objection  was  correct. 

It  is  unnecessary  to  distinguish  these  cases  one  from  another;  for  it  is  clearly 
shown  that  each  of  defendants  have,  in  each  of  the  years  1881,  1882,  1888, 
1884.  and  1885,  openly  sold  both  spirituous  and  vinous  liquors  witliout  any 
regai-d  to  having  a  prescription  of  a  regular  practicing  physician.  It  is  true 
that,  to  some  extent,  an  effort  was  made  to  sell  only  for  medicinal  purposes, 
but  such  sales,  before  the  act  of  1885,  were  valid  only  when  made  in  good 
faith  and  upon  prescription.  Each  of  defendants  procured  the  liquor  dealer's 
license  required  by  the  United  States  government,  and  paid  the  tax  required 
by  federsd  law.  Doing  the  character  of  business  they  did,  they  were  equally 
bound  to  take  out  the  liquor  dealer's  license  required  by  the  state,  and  pay  to 
it  the  tax  required  from  retail  liquor  dealers.  Failing  to  do  this,  they  are  each 
liable  for  the  full  amount  of  the  tax  of  1881,  1882,  1888,  1884,  and  1885.  botli 
for  the  state  and  county;  and  for  this  a  decree  will  be  rendered,  with  interest 
from  time  each  tax  was  due.  The  state  having  elected  to  sue  for  this  tax  as 
a  debt,  and  in  the  chancery  court,  we  think  it  cannot  recover  the  penalties 
which  might  have  been  recovered  by  pursuing  the  statutory  remedy  of  dis- 
tress warrant.  These  penalties  can  only  be  enforced  by  strict  pursuance  of 
the  statutory  remedy  given  for  their  collection. 

The  decree  of  the  chancellor  will  be  affirmed,  except  as  to  the  tax  of  1881, 
and  the  interest  upon  each  tax.    Defendants  will  pay  all  costs.    ^ 
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Mark  v.  Western  Union  Tel.  Co. 

(Supreme  Court  of  Tervnefsee.    March  8,  1887.) 

1.  Telegbaph  Companies — ^Nioht  Mbssaobb — laxmvQ  Liabilitt. 

A  contract  by  a  telegraph  company  limiting  its  liability  for  sending  imrepeated 
messages  at  night,  for  delivery  next  aay,  at  half  Uie  usual  ddy  rates,  on  condition 
that  they  shall  not  be  responsible  for  aamages  for  a  sum  in  excess  of  10  times  the 
cost  of  transmission,  is  invalid,  so  far  as  the  damage  is  a  result  of  the  negligence  of 
the  company  or  its  servants.^ 

2.  Same— Damages— Advakoe  ik  Stock. 

Plaintifi*  delivered  to  defendant,  a  telegraph  company,  a  message,  to  be  trans- 
mitted to  a  broker,  to  buy  for  him  1,000  shares  of  certain  stock,  but  the  message  as- 
sent was  for  100  shares.  Plaintiff  knew  of  the  error  the  day  after  the  100  shares  bad 
been  purchased,  but  did  not  renew  his  order  until  several  days  after  the  stock  had 
advanced.  EeJid^  that  for  the  advance  occurring  after  the  plaintiff  could  have  rem- 
edied the  mistake  the  defendant  was  not  responsible. 

Appeal  from  circuit  court,  Davidson  county. 

F,  C.  Maury,  for  Marr.    /.  W,  Bonner,  for  W.  U.  Tel.  Co. 

LuRTON,  J.  The  plaintiff,  a  banker  and  broker  doing  business  in  Nash- 
ville, delivered  to  the  agent  of  the  defendant  company  a  message  to  be  trans- 
mitted to  Messrs.  Pearl  &  Co..  Kew  York.  This  message  was  written  upon 
the  usual  form  or  blank  prepared  for  that  purpose  by  the  defendant,  and  known 
as  a  night  message.    As  delivered,  it  was  as  follows: 

"Form  No.  45. 

"THE  WESTERN  UNION  TELEGSAPH  COMPANY. — ^Night  MeSSagB. 

"The  business  of  telegraphing  is  subject  to  errors  and  delays,  arising  from 
causes  which  cannot  at  alt  times  be  guarded  against,  including  sometimes 
negligence  of  servants  and  agents  whom  it  is  necessary  to  employ.  Errora 
and  delays  may  be  prevented  by  repetition,  for  which,  during  the  day,  half 
price  extra  is  charged,  in  addition  to  the  full  tariff  rates.  The  Western  Union 
Telegraph  Company  will  receive  messages,  to  be  sent  without  repetition,  dur- 
ing the  night  for  delivery  not  earlier  than  the  morning  of  the  next  ensuing- 
business  day  at  reduced  rates,  but  in  no  case  for  less  than-twenty-five  cents 
tolls  for  a  single  message,  and  upon  the  express  condition  that  the  sender  will 
agree  that  he  will  not  claim  damages  for  errors  or  delays,  for  non-delivery  of 
such  messages  happening  from  any  cause,  beyond  a  sum  equal  to  ten  times 
the  amount  paid  for  transmission,  and  that  no  claim  for  damages  shall  be 
valid  unless  presented  in  writing  within  thirty  days  after  sending  the  mes- 
sage. Messages  will  be  deliver^  free  within  the  established  free-delivery 
limits  of  the  terminal  office.  For  delivery  at  a  greater  distance  a  special 
charge  will  be  made  to  cover  the  cost  of  such  delivery,  the  sender  hereby  guar- 
antying payment  thereof.  The  company  will  be  responsible  to  the  limit  of 
its  lines  only  for  messages  destined  beyond,  but  will  act  as  the  sender's  agent 

>  A  contract  relieving  a  common  carrier  for  liability  for  its  own  negligence,  or  that  of 
its  servants,  is  invalid,  The  Surrey,  26  Fed.  Rep.  701 ;  The  New  Orleans,  Id.  44 ;  Rintonl 
v.  New  York  Cent.  &  H.  R.  R.  Co.,  17  Fed.  Rep.  906 ;  May  v.  The  Powhatan,  6  Fed.  Rep. 
376 ;  Ormsby  v.  Union  Pac.  R.  Co.,  4  Fed.  Rep.  706;  Grogan  v.  Adams  Exp.  Co.,  (Pa.)  T 
Atl.  Rep.  134 ;  Rosenfeld  v.  Peoria,  D.  &  E.  Ry.  Co.,  (Ind.)  2  N.  E.  Rep.  344 ;  Moulton  v. 
St.  Paul,  M.  A  M.  Ry.  Co.,  (Minn.)  16  N.  W.  Rep.  497;  Black  y.  Goodrich  Transp.  Co., 
(Wis.)  13  N.  W.  Rep.  244;  Spragne  v.  Missouri  Pac.  Ry.  Co.,  (Kan.)  8  Pac.  Rep.  466;  or 
of  liability  for  any  degree  of  such  negligence,  Ormsby  v.  Union  Pac.  Ry.  <yO.,  4  Fed. 
Rep.  706. 
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to  deliver  the  message  to  coiinecting  companies  or  carrierR  if  desired,  without 
ebarge  and  without  liability.  Thob.  T.  Eck£Rt,  General  Manager. 

'*KoyiN  Gkeen,  President. 

'•Receiver's  No.  |  Time  Filed.  |  Check. 

"Send  the  following  night  message  subject  to  the  above  terms,  which  are 
hereby  agreed  to: 

" .  188—. 

"To  Pearl  &  Co,,  Bankers,  16  Broad  St.,  New  York:  Buy  one  thousand 
shares  Memphis  &  Charleston.  Thos.  S.  Marr.** 

This  message,  as  received,  read  as  follows:  "Buy  one  hundred  shares  of 
Memphis  dk  Charleston, " 

This  number  of  the  desired  shares,  they  being,  as  the  proof  shows,  of  the 
par  value  of  $25  each,  were  purchased  at  62  cents  upon  the  dollar.  The 
market  rose  rapidly  on  the  day  of  this  purchase,  and  closed  at  about  67,  and 
remained  at  about  that  figure  the  day  following.  Prom  that  time  it  steadily 
advanced,  until  within  three  weeks  it  had  reached  the  price  of  about  90  cents. 
The  plaintiff  was  not  advised  of  the  error  in  his  message  until  the  day  following 
the  purchase  of  the  100  shares,  but  he  did  not  renew  his  order  for  several  days, 
by  which  time  the  stock  had  made  a  further  advance,  so  that  the  stock  actu- 
ally cost  him  about  $3,000  more  than  it  would  have  cost  him  but  for  the  error 
in  his  message. 

Plaintiff  instituted  suit  in  the  circuit  court  to  recover  damages  upon  the 
ground  of  the  negligence  of  the  defendant  in  the  transmission  of  his  message. 
The  cause  was  tried  by  the  circuit  judge  without  a  jury,  who  found  that  the 
mistake  was  due  to  the  negligence  of  the  agent  of  the  defendant  at  the  re- 
ceiving ofiElce  in  l^ashville,  but  that,  under  the  printed  regulations  of  the 
eompany  contained  on  the  blank  used  by  plaintiff,  he  was  limited  in  his  re- 
covery of  damages  to  a  sum  not  exceeding  10  times  the  price  paid  for  trans- 
mission, which  was  80  cents;  and  he  accordingly  gave  judgment  for  only  $3. 
From  this  there  is  an  appeal.  The  commission  of  referees  report  that  the 
stipulations  or  agreement  contained  in  the  printed  blank  are  invalid  in  so  far 
as  they  limit  the  recovery  of  plaintiff  for  damages  resulting  from  the  negli- 
gence of  the  defendant  or  its  servants.  They  therefore  recommend  judgment 
here  for  the  difference  between  the  market  value  of  900  shares  on  the  day  the 
message  was  received  and  its  value  on  the  next  day.  Exceptions  open  the 
ease  for  our  consideration. 

The  evidence  shows  that  this  message  was  written  plainly  and  distinctly. 
The  blunder  was  undoubtedly  the  result  of  the  careless  and  negligent  misread- 
ing of  the  dispatch  by  the  operator  whose  duty  it  was  to  transmit  this  mes- 
sage from  the  receiving  office.  The  line  between  Nashville  and  Cincinnati, 
Ae  point  to  which  it  was  sent  to  be  repeated  to  New  York,  was  a  contin- 
aoQS  one.  The  instruments  in  use  at  both  offices  are  shown  to  have  been  in 
good  repair,  and  the  line  uninterrupted.  No  atmospheric  or  other  electrical 
disturbance  is  attempted  to  be  shown  as  having  affected  the  correct  transmis- 
sion of  the  message  if  it  had  been  correctly  stated.  Yet  this  message  reached 
Cincinnati  as,  '*buy  one  hundred  shares,''  etc.  The  word  ^'thousand"  had 
been  converted  into  ''hundred. "  No  effort  to  account  for  this  has  been  made. 
It  is  clear,  in  such  case,  that  this  blunder  was  made  by  the  transmitting  op- 
erator at  the  receiving  office.  The  message  was  either  willfully  missent,  or 
was  the  result  of  the  negligent  missending  of  the  operator.  If  started  right, 
it  is  not  pretended  that  it  would  not  have  reached  the  repeating  office  correctly. 
Jet  least  no  effort  has  been  made  to  account  for  such  a  noticeable  change  of 
one  word  into  another  so  entirely  different,  over  a  continuous  line  of  wire, 
when  the  instruments  and  wire  were 
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not  within  the  control  of  the  defendant.  The  trial  judge  and  the  coramiasion 
of  referees  concur  in  finding  that  the  mistake  was  due  to  negligence  of  the 
transmitting  operator  at  Nashville.  In  this  finding  we  have  no  doubt  they 
were  correct. 

What  damage  shall  the  plaintiff  recover?  The  defendant  company  insist 
that  the  stipulation  upon  the  face  of  the  blank  form  used  and  signed  by 
the  plaintiff,  "that  the  sender  will  not  claim  damages  for  error  or  delays 
or  non-delivery  of  such  message,  happening  from  any  causey  beyond  a  sum 
equal  to  ten  times  the  amount  paid  for  transmission,"  is  a  reasonable  and 
binding  agreement,  by  which  the  recovery  is  limited  even  where  the  damage 
was  the  result  of  negligence.  It  must  be  assumed  that  the  plaintiff  knew  of 
the  terms  and  conditions  contained  upon  the  printed  blank  on  which  he  wrote 
his  message.  His  denial  of  actual  knowledge  cannot  avail  him,  for  it  was  his 
own  fault  if  he  is  ignorant.  He  is  estopped  to  say  that  he  was  not  aware  of 
the  agreement  on  the  blank  signed  and  used  by  him.  Dillard  v.  LouUville 
&  N.  K  Co.,  2  Lea,  288. 

Assuming,  therefore,  that  the  plaintiff  assented  to  the  conditions  contained 
in  the  agreement  under  which  this  message  was  sent,  we  reach  the  question 
as  to  the  validity  of  any  agreement  by  which  the  defendant  company  seeks  to 
relieve  itself  from  full  liability  for  all  the  consequences  of  its  own  negligence, 
or  that  of  its  agents  and  servants.  The  question  presented  is  of  the  greatest 
importance,  and  in  this  state  is  wholly  undecided.  We  have  had  the  benefit 
of  very  full  and  very  able  arguments  from  the  opposing  counsel,  and  their  in- 
dustry and  learning  have  been  of  the  greatest  aid  to  us  in  arriving  at  a  con- 
clusion. 

The  science  of  telegraphy  is  of  such  recent  discovery  that  the  courts  have 
had  some  difficulty  in  settling  upon  the  principle  of  law  applicable  to  the  re- 
lations of  telegraph  companies  to  the  public.  Some  of  the  earliest  cases  held 
that  they  were  common  carriers,  and  that  the  principle  of  law  applicable  to 
such  carriers  applied  equally  to  them ;  or,  at  least,  if  not  strictly  common  car- 
riers, that  they  were  governed  by  the  same  law.  Mac  Andrew  v.  Electric  Tel, 
Co.,  17  C.  B.  3;  Parks  v.  Alta  California  Tel.  Co.,  13  Cal.  422.  Ck)mmon 
carriers,  by  the  common  law,  were  held  liable,  not  only  for  losses  occurring 
through  their  negligence,  but  for  loss  occurring  through  any  cause  other 
than  from  the  act  of  God  or  the  public  enemy.  This  extraoi-dinary  degree  of 
responsibility,  making  them  liable  as  insurers,  was  founded  upon  public  pol- 
icy. Their  existence  was  of  the  utmost  importance  to  the  public;  and,  when 
once  established,  the  employment  of  them  by  the  general  public  was  deemed 
a  necessity.  The  unlimited  opportunities  offered  them,  by  their  exclusive 
possession  of  freights,  by  negligence  or  collusion  or  fraud  to  damage,  delay, 
or  rob,  with  practical  immunity  from  detection,  is  stated  to  be  the  reason  why 
considerations  of  public  policy  demanded  so  high  a  degree  of  liability.  These 
reasons  do  not  exist  in  regard  to  telegraph  companies.  They  are  not  in  any 
sense  carriers  of  goods.  They  do  not,  therefore,  have  any  exclusive  posses- 
sion of  goods,  and  the  reasons  which  make  a  carrier  an  insurer  of  the  safe  de- 
livery of  goods  intrusted  to  him  are  manifestly  not  applicable  to  one  whose 
business  it  is  to  transmit,  by  means  of  electricity,  intelligence,  and  not  goods. 
It  is  therefore  well  settled  that  they  are  not  common  carriers,  by  the  almost 
unbroken  current  of  authority.  It  can  hardly  be  said  that  they  are  bailees  in 
any  true  sense,  inasmuch  as  they  are  not  intrusted  with  goods  for  any  pur- 
pose, either  carriage,  use,  or  repairs.  They  have  been  called  common  carriers 
of  messages  or  intelligence ;  but  this,  while  appropriately  designating  both 
their  public  character  and  the  business  they  undertake,  does  not  nec^sarily 
bring  them  within  the  law  applicable  to  a  carrier  of  goods. 

There  is,  however,  much  analogy  between  the  common  carrier  and  the  tele- 
graph company.  Both  are  in  the  exercise  of  a  qiuisi  public  occupation,  and 
both  have  by  the  public  conferred  upon  them  valuable  franchises,  and  both 
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may  and  do  invoke  the  high  prerogative  of  exercising  the  state's  right  of  em- 
inent domain.  The  obligation  to  serve  the  public  without  discrimination, 
and  for  reasonable  charges,  is  imposed  upon  both  occupations.  The  use  of  the 
facilities  afforded  by  telegraph  companies  has  become  as  much  of  a  public  neces- 
sity as  were  common  carriers  at  the  same  relative  stage  of  development.  It 
may,  indeed,  be  said  that,  both  commercially  and  socially,  the  telegraph  line  is 
now  a  public  necessity.  By  statute  law  in  this  state,  the  public  nature  of  the 
occupation  of  telegraph  companies  is  fully  recognized.  They  are  given  the 
right  to  set  up  their  lines  along  the  public  roads  and  streets. '  They  may  ap- 
propriate private  property  to  their  uses,  by  the  exercise  of  the  right  of  emi- 
nent domain  upon  the  terms  of  the  statute.  They  are  required  to  give  prefer- 
ence to  public  messages  in  time  of  war  or  civil  commotion,  or  when  the  arrest 
of  criminals  is  sought.  They  are  required  to  transmit  messages  in  order  of 
their  delivery,  correctly,  and  without  unreasonable  delay.  They  are  required 
to  receive  and  transmit  messages  from  other  telegraph  companies.  The  will- 
ful inj nry  of  their  lines  is  made  a  misdemeanor.  Their  occupation  is  therefore, 
in  every  sense,  deemed  as  much  of  a  public  character  as  that  of  the  common 
carrier.    Code,  M.  A  P.  §§  1535-1548. 

In  view,  therefore,  of  the  great  importance  their  business  is  to  the  public, 
and  the  necessity  the  public  is  under  of  employing  them,  it  is  clear  that  they 
must  be  held  to  a  degree  of  diligence  commensurate  with  the  employment 
they  have  undertaken.  We  do  not  think,  in  view  of  the  novel  and  peculiar 
character  of  the  business  conducted  by  them,  that  they  can  or  ought  to  be  held 
liable  as  insurers.  It  is,  however,  equally  clear  that  considerations  of  public 
policy  demand  that  they  shall  be  held  responsible  for  a  very  high  degree  of 
diligence.  In  this  state  it  has  been  held  that  a  common  carrier  may,  by  spe- 
cial contract,  based  on  a  sufficient  consideration,  limit  his  camman-lato  liabil- 
ity, but  that  he  cannot  stipulate  for  exemption  for  the  consequences  of  hU 
oum  negligence^  or  that  of  his  servants.  Dillard  v.  Louisville  <j&  N.  R,  Co., 
2  Lea,  288;  Coward  v.  Bast  Tennessee,  F.  d:  G,  R.  22.,  16  Lea,  224.  This  in- 
ability to  contract  against  his  own  negligence  is  based  upon  the  ground  that 
'^he  exercises  a  public  employment,  and  that  diligence  and  good  faith  in  the 
discharge  of  his  duties  are  essential  to  the  public  interest,  and  public  policy 
forbids  that  he  should  be  relieved  by  special  agreement  from  that  degree  of 
fidelity  and  diligence  which  the  law  has  exacted  in  the  discharge  of  his  duties. '' 
Coward  v.  Bast  Tennessee,  V,  <£  Q.  R.  i2.«  16  Lea,  229.  The  same  reasons 
which  make  void  the  contracts  of  a  common  carrier  by  which  he  seeks  to  be 
wholly  exempt  from  the  consequences  of  his  own  negligence,  or  that  of  his 
servants,  apply  with  equal  force  to  similar  agreements,  contracts,  or  stipula- 
tions or  rules  or  notices,  by  which  a  telegraph  company  seeks  immunity  from 
all  responsibility  for  its  negligence.  The  great  weight  of  the  decided  cases 
clearly  establishes  this  proposition.  SweaUand  v.  Hlinois  &M.  Tel,  Co.,  21 
Iowa,  432;  Telegraph  Co.  v.  Gristoold,  87  Ohio  St.  301 ;  Manvillev.  Telegraph 
Co.,  87  Iowa,  214;  Telegraph  Co.  v.  QraMm,  1  Colo.  280;  Telegraph  Co.  v. 
Blanchard,  68  Ga.  299;  Tyler  v.  Telegraph  Co.,  60  111.  421,  74  111.  168;  U.  8. 
TA.  Co.  V.  Wenger,  55  Pa.  St.  262;  True  v.  Telegraph  Co.,  60  Me.  9;  Pass- 
more  v.  Telegraph  Co.,  78  Fa.  St.  238;  Candee  v.  Telegraph  Co.,  34  Wis. 
471. 

But  it  is  insisted  that  if  it  be  conceded  that  a  telegraph  company  cannot  by 
contract  exempt  itself  absolutely  from  all  liability  for  negligence,  yet  that  it 
may,  for  a  sufficient  consideration,  limit  its  liability  to  a  certain  pecuniary 
amount,  when  various  grades  of  liability  are  offered,  including  full  responsi- 
bility, and  at  various  rates  of  charge.  In  the  case  now  under  consideration 
the  defendant  company  offer  in  evidence  the  terms  and  conditions  upon  which 
tbey  send  messages  other  than  the  half -rate  night  message.  The  stipulations 
are  contained  upon  the  usual  blanks  furnished  for  day  messages,  and  are  as 
follows* 
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"Form  2.  the  western  union  telegraph  company. 

"All  messages  taken  by  this  company  are  subject  to  the  following  terms: 
To  guard  against  mistakes  or  delays  the  sender  of  a  message  should  order  it 
repeated;  that  is,  telegraphed  back  to  the  originating  office  for  comparison. 
For  this  one-half  the  regular  rate  is  charged  in  addition.  It  is  agreed  between 
the  sender  of  the  following  message  and  this  company  that  said  company  shall 
not  be  liable  for  mistakes  or  delays  in  the  transmission  or  delivery,  or  for  non- 
delivery, of  any  unrepeated  message,  whether  happening  by  negligence  of  its 
servants  or  otherwise,  beyond  the  amount  received  for  sending  the  same;  nor 
for  mistakes  or  delays  in  the  transmission  or  delivery,  or  for  non-delivery,  of 
a  repeated  message,  beyond  fifty  times  the  sum  received  for  sending  the 
same  unless  especially  insured;  nor,  in  any  case,  for  delays  arising  from  un- 
avoidable interruption  in  the  working  of  its  lines,  or  for  errors  in  cipher  or 
obscure  messages.  And  this  company  is  hereby  made  the  agent  of  thfe  sender^ 
without  liability,  to  forward  any  message  over  the  lines  of  any  other  company 
when  necessary  to  reach  its  destination.  Correctness  in  the  transmission  of 
message  to  any  point  on  the  lines  of  this  company  can  be  insured  by  con- 
tract in  writing,  stating  agreed  amount  of  risk,  and  payment  of  premium 
thereon  at  the  following  rates,  in  addition  to  the  usual  charge  for  repeating 
messages,  viz.:  one  per  cent,  for  any  distance  not  exceeding  1,000  miles,  and 
two  per  cent,  for  any  greater  distance.  No  employe  of  the  company  is  au- 
thorized to  vary  the  foregoing.  No  responsibility  regarding  messages  attaches 
to  this  company  until  the  same  are  presented  and  accepted  at  one  of  its  trans- 
mitting offices;  and,  if  a  message  is  sent  to  such  office  by  one  of  the  com- 
pany's  messengers,  he  acts,  for  that  purpose,  as  the  agent  of  the  sender. 
Messages  will  be  delivered  free  within  the  established  free-delivery  limits  of 
the  terminal  office.  For  delivery  at  a  greater  distance,  a  special  charge  wUI 
be  made,  to  cover  the  cost  of  such  delivery.  The  company  will  not  be  liable 
for  damages  in  any  case  where  the  claim  is  not  presented  in  writing,  within 
sixty  days  after  sending  the  message. 

"Thos.  T.  Eckert,  General  Manager. 

"KoviN  Green,  President. 
"  Receiver's  No.  |  Time  Filed.  |  Check. 

"Send  the  following  message  subject  to  the  above  terms,  which  are  hereby 
agreed  to. 

« ,  188 — »• 

If  it  be  assumed  that  the  plaintiff  in  this  case  was  offered  a  choice  of  terms 
upon  which  he  might  send  his  message,  and  that  he  selected  the  night-mes- 
aage  contract  by  preference,  we  are  then  called  upon  to  determine  whether 
the  regulations,  rules,  and  stipulations  under  which  this  company  propose  to 
do  business  for  the  public  are  just  and  reasonable  limitations  upon  the  re- 
sponsibility imposed  upon  them  in  the  absence  of  agreements  and  contracts. 
The  courts  of  many  of  the  states  of  this  Union  have  held  that  a  common  car- 
rier cannot,  by  any  description  of  contract,  rule,  or  regulation,  limit  his  re- 
sponsibility for  full  damages  resulting  from  his  own  negligence,  or  that  of 
his  servants  or  agents.  8out?iem  Eocp.  Co.  v.  Moon,  89  Miss.  822;  United 
States  Exp.  Co.  v.  Backman,  28  Ohio  St.  144;  Black  v.  Goodrich  Transp. 
Co.,  55  Wis.  319,  13  N.  W.  Rep.  244;  Chicago,  St.  L.  &  N.  O.  R.  Co.  v. 
Abels,  60  Miss.  1017;  Kansas  City  R.  Co.  v.  Simpson,  80  Kan.  645,  2  Pac. 
liep.  %2\\M&ulton  v.  St.  Paid  R.  Co.,  81  Minn.  85, 16  N.  W.  Rep.  497.  And 
this  is  probably  the  law  as  settled  in  this  state.  Cotoard  v.  East  Tennessee,, 
etc.,  R.  Co.,  16  Lea,  226. 

But,  on  the  other  hand,  many  very  respectable  courts,  including  the  supreme 
court  of  the  United  States,  have  held  that  "where  a  contract  of  carriage  is 
f^airly  made  with  a  railroad  company,  agreeing  on  a  valuation  of  the  property 
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carried,  with  the  rate  of  freight  based  on  the  condition  that  the  carrier  as- 
sumes liability  only  to  the  extent  of  the  agreed  valuation,  even  in  case  of  loss 
or  damage  by  the  negligence  of  the  carrier,  the  contract  will  be  upheld  as  a 
proper  and  lawful  m(^e  of  securing  a  due  proportion  between  the  amount  for 
which  the  carrier  may  be  responsible  and  the  freight  he  receives,  and  of  pro- 
tecting himself  against  extravagant  and  fanciful  valuations."  Hart  v.  Penn- 
sylvania K.  Co.,  112  U.  S.  831,  5  Sup.  Ct.  Rep.  151.  In  this  latter  case  the 
court  say  that  the  test  to  which  every  limitation  of  the  common-law  liability 
of  the  carrier  should  be  subjected  is  **  its  just  and  reasonable  character.^ 

If  it  be  assumed,  for  we  do  not  determine  this  question,  that  a  telegraph 
company  may,  by  fair,  just,  and  reasonable  regulations,  limit  the  amount  of 
damages  to  which  it  may  be  subjected  by  reason  of  negligence,  then  will  the 
terms  and  conditions  upon  which  this  company  propose  to  conduct  its  business 
stand  the  test  of  justness  and  reasonableness.  It  must  at  the  outset  be  con- 
ceded that  a  telegraph  company,  like  a  common  carrier,  must  offer  to  do  the 
business  of  the  public  subject  to  ordinary  liability  for  negligence,  upon  terms 
fair  and  reasonable;  and,  if  it  does  not  do  this,  it  does  not  offer  a  choice  of 
terms,  and  cannot  escape  full  responsibility,  even  upon  the  view  of  the  law 
contained  in  the  case  of  Hart  v.  Pennsylvania  R.  Co, 

l^ow,  upon  an  examination  and  analysis  of  the  terms  contained  in  both  the 
day  and  night  message  blanks  of  the  defendant  company,  we  find:  (1^  That, 
in  the  usual  day-message  contract,  they  stipulate  for  immunity  from  all  dam- 
age for  error  or  delay  in  an  unr^)eated  message  beyond  the  price  paid  for  the 
transmission  of  the  message.  (2)  If  the  message  be  repeated,  they  contract 
against  liability  beyond  5U  times  the  toll  paid.  (3)  They  offer  to  insure  the 
correctness  of  transmission,  except  error  in  cipher  or  obscure  messages,  and 
damage  from  unavoidable  interruption  of  line,  upon  payment  of  price  of  a 
repeated  day  message,  and  a  premium  of  1  per  cent,  on  an  agreement  of  risk 
if  under  1,000  miles,  and  2  per  cent,  if  over  this;  but  such  insurance  must  be 
by  a  contract  in  writing.  (4)  They  offer  to  send  unrepeated  messages  at 
night,  for  delivery  next  business  day,  at  half  usual  day  rate,  on  condition  that 
they  shall  not  be  responsible  for  damages  for  a  sum  in  excess  of  10  times  the 
cost  of  transmission. 

Now,  to  send  the  message  the  plaintiff  desired  to  send,  as  a  night  message, 
he  was  required  to  pay  30  cents.  But  the  defendant  contracted  against  re- 
sponsibility even  for  its  own  negligence  beyond  the  sum  of  three  dollars. 
Looking  alone  at  the  printed  notices  and  rules,  no  proposition  is  made  for  re- 
peating such  a  message.  But  the  agent  says  that  it  would  have  been  repeated 
if  he  had  desired.  Of  this  Marr  had  no  notice  whatever.  On  the  contrary, 
the  printed  rules  and  regulations  clearly  imply  that  a  night  message  will  not 
be  repeated.  If  he  had,  instead  of  sending  a  night  message,  sent  an  ordinary 
day  message,  without  repeating,  then  the  toll  would  have  been  60  cents;  but 
to  do  this  he  is  forced  to  assent  that  he  shall  not  be  allowed  damages,  for  er- 
rors committed  through  even  the  negligence  of  the  company,  a  sum  in  excess 
of  60  cents, — ^the  price  of  transmission.  If  he  has  the  message  repeated,  and 
pays  for  this  30  cents  more,  the  defendant  still  requires  that  he  shall  agree  to 
release  them  from  all  liability  beyond  50  times  the  toll  paid, — a  sum  in  itself 
trivial  compared  with  the  injury  really  sustained  by  him  in  this  instance.  If 
he  make  what  defendants  call  a  contract  of  insurance,  he  must,  in  addition 
to  the  price  of  the  repeated  message, — 90  cents, — pay  a  premium  of  1  per  cent, 
upon  an  agreed  amount  of  risk.  The  real  consequences  of  an  error  in  send- 
ing a  commercial  dispatch  of  the  character  of  the  one  in  question  would  be 
difficult  to  estimate  in  advance.  But,  if  an  estimate  in  accord  with  the  very 
least  damage  that  did  in  fact  occur  had  been  fixed,  he  would  then  have  had 
to  pay,  in  sMidition  to  the  90  cents,  a  premium  of  not  less  than  $11.  If  he 
pays  even  this  exorbitant  sum  of  $11.90,  he  then  obtains  for  that  nothing 
more  than  an  agreement  that  the  company  will  be  responsible  for  its  own  acts 
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of  negligence  to  the  extent  of  the  agreed  amount  of  risk.  The  exceptions  out 
of  the  so-called  contract  of  insurance  leave,  in  substance,  nothing  more  than 
the  liability  imposed  by  law  for  negligence,  in  the  absence  of  any  limitation 
by  agreement. 

Now,  when  we  consider  that  the  business  of  telegraphy  is  practically  a  mo- 
nopoly, and  that  there  is  in  fact  no  real  competition  for  the  business  of  the 
public,  and  the  other  fact,  that  the  use  of  the  facilities  afforded  by  such  com- 
panies has  become  a  matter  of  social  and  commercial  necessity,  we  can  readily 
see  that  the  public  are  under  a  species  of  coercion  to  assent  to  whatever  con- 
ditions such  companies  choose  to  impose.  Practically  the  scale  or  graded 
charges  offered  by  this  company  afford  no  real  choice  of  terms.  The  price  at 
which  they  propose  to  send  messages  subject  to  ordinary  legal  liability — the 
insurance  proposition — is  so  grossly  in  excess  of  the  cost  of  service,  as  ascer- 
tained by  comparison  with  the  terms  offered  for  service  without  suph  liability 
tliat  we  do  not  hesitate  to  hold  that  the  conditions  limiting  the  liability  of  this 
company  for  negligence,  are  not  fair,  just,  or  reasonable,  and  are  void  as  against 
public  policy.  They  constitute,  taken  together,  but  an  artful  arrangement 
and  device  by  which  the  consequences  of  their  own  negligence  is  thrown  upon 
the  shoulders  of  their  customers,  and  they  are  enabled  to  conduct  businesa 
with  no  responsibility,  beyond  that  of  the  most  trivial  character,  for  their  own 
want  of  due  care.  The  terms  upon  which  they  do  assume  full  liability  are  so 
arranged,  and  so  exorbitant  as  probably  never  to  be  called  into  use.  We  do  not 
mean  to  decide  that  it  is  not  in  the  power  of  such  a  company  to  graduate  their 
charges  in  some  sort  of  proportion  to  the  responsibility  and  risk  incurred.  We 
are  not  insensible  to  the  fact  that  public  policy  as  much  demands  that  liberty 
of  contract  shall  be  preserved  as  that  unjust  and  unreasonable  limitations  shall 
be  held  void.  But  we  do  hold  that,  under  the  printed  notices,  regulations,  and 
stipulations  of  this  defendant,  it  did  not  propose  to  do  the  business  of  the  pub- 
lic upon  the  terms  imposed  by  law, — for  a  reasonable  and  just  compensation, 
and  that,  therefore,  these  limitations  contained  in  the  agreement  under  which 
the  message  was  sent,  under  any  view  of  the  power  of  the  company  to  limit 
its  liability  for  its  own  negligence,  were  invalid,  in  so  far  as  the  damage  was 
a  result  of  the  negligence  of  the  defendant  or  its  servants. 

In  reaching  this  conclusion  we  have  given  due  consideration* to  the  opin- 
ions of  the  courts  of  last  resort  in  other  states.  We  have  found  much  con- 
flict upon  some  of  the  questions  involved  in  suits  of  this  character,  but  we  have 
examined  all  the  leading  reported  cases,  and  we  can,  in  main,  concur  in  the 
statement  of  Judge  Dillon,  who  said:  "We  have  examined  all  the  leading 
cases  known  to  have  been  decided  in  respect  to  this  subject,  [exemption  from 
liability  for  negligence,]  and  have  not  found  one  holding,  when  this  subject 
was  the  exact  point  in  judgment,  that  the  ordinary  printed  conditions  as  to 
repeating  messages  have  the  effect  to  relieve  the  company  from  mistakes 
caused  by  its  own  want  of  ordinary  care."  Stoeatland  v.  Illinois  dk  M.  Tel. 
Co.,  27  Iowa,  432.  The  case  of  Grinnell  v.  W.  U.  Tel.  Co.,  113  Mass.  299» 
is  a  case  decided  since  the  opinion  of  Judge  Dillon,  and  is  not,  of  course, 
included  in  his  criticism.  The  Mac  Andrew  Case,  cited  as  an  authority  for  the 
proposition  that  a  telegraph  company  may  contract  against  its  own  n^li- 
gence,  and  so  cited  in  many  subsequent  cases,  can  hardly  be  regarded  as  an 
authority;  for  it  was  an  English  case,  and  is  based  upon  the  English  doctrine 
that  a  common  carrier  may  contract  against  his  own  negligence, — a  doctrine 
nowhere  sustained  in  this  country,  except,  perhaps,  the  state  of  New  York. 
Mac  Andrew  v.  Electric  Tel.  Co.,  17  C.  B.  3.  The  case  of  W.  U.  Tel.  Co.  v. 
Carew,  15  Mich.  535,  was  a  case  involving  no  negligence  of  the  company 
sued.  The  error  occurred  on  the  line  of  a  connecting  but  independent  com- 
pany, and  the  court  held  that  the  stipulation  that  the  receiving  company 
should  not  be  responsible  for  mistakes  committed  upon  other  lines  was  reason- 
able and  valid.    The  case  of  Ellis  v.  Telegraph  Co.,  13  Allen,  226,  did  not 
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involve  the  fact  of  negligence;  for  the  court  held  that  no  negligence  was 
proven.  The  case  of  Camp  v.  W,  U.  Tel.  Co,,  1  Mete.  (Ky.)  164,  was  a  suit 
upon  the  contract  to  transmit  as  contained  in  the  agreement  under  which  the 
message  was  sent.  The  petition  did  not  charge  negligence,  and  consequently 
the  case  is  not  an  authority  for  the  proposition  that  they  may  contract  against 
negligence. 

Tlie  conclusion  which  we  have  reached  as  to  the  effect  of  stipulations  con- 
tracting against  negligence  has  the  support  of  text  writers  of  eminence  and 
ability.  The  distinguished  Judge  Bedfield,  in  commenting  on  the  Mac  Andrew 
Case,  before  cited,  says  in  this  case:  "  A  query  is  made  how  far  the  company  in 
such  case  [exempting  itself  from  liability  unless  message  is  repeated]  will  be 
responsible  for  gross  negligence.  We  think  there  ought  to  be  no  doubt  in  re- 
gard to  the  responsibiUty  of  the  company  in  such  cases  for  even  oi-dinary 
negligence,  and  the  whole  extent  to  which  such  a  condition  should  be  held  to 
qualify  the  responsibility  of  the  company  is  that  It  will  not  be  held  absolutely 
responsible  as  an  insurer  of  the  accuracy  of  transmitting  messages  unless  re- 
peated and  paid  for  as  such."  2  Bedf.  R.  B.  (8d  Ed.)  244.  He  repeats  the 
same  views  in  his  work  on  Carriers,  sections  552,  561.  Gray,  on  Telegraph 
Communications,  a  work  wholly  devoted  to  the  questions  concerning  telegraphic 
companies,  throws  the  weight  of  his  opinion  against  the  validity  of  contracts 
to  any  extent  limiting  liability  for  negligence  as  contrary  to  public  policy. 
Sections  50-52,  and  authorities  cited. 

We  recognize  the  full  force  of  the  reasoning,  as  well  as  of  the  great  repu- 
tation, of  the  judge  deciding  the  case  of  Grinnell  v.  W.  U,  Tet.  Co,,  113  Mass. 
299,  but  we  cannot  concur  with  him  that  these  agreements  are  valid  as  re- 
lieving the  company  from  ordinary  negligence.  He,  however,  does  not  hesi- 
tate to  doubt  whether  they  could  be  held  as  releasing  the  company  from  gross 
negligence  or  bad  faith.  This  admission  is  noticeable;  for  it  may  well  be 
iioubted  whether  the  absence  of  due  care  would  not  be  gross  negligence. 

We  have  already  cited,  in  the  earlier  part  of  this  opinion,  many  authorities 
which,  to  a  large  degree,  support  the  conclusion  we  have  reached.  In  addi- 
tion to  those  already  cited  we  may  refer  to  the  following:  Telegraph  Co.  v. 
Cohen,  73  Ga.  522;  Telegraph  Co.  v.  Dryburg,  35  Pa.  St.  298;  Telegraph  Co. 
v.  Broum,  58  Tex.  170;  BarUett  v.  Telegraph  Co.,  62  Me.  209;  Telegraph  Co. 
V.  Fontaine,  58  Ga.  433;  Hihbard  v.  Telegraph  Co.,  33  Wis.  558. 

The  damages  assessed  by  the  commission  of  referees  is  upon  the  correct  ba- 
sis. The  loss  resulting  from  change  in  market  value  was  clearly  the  natural 
result  of  the  telegraph  operator's  mistake.  Being  the  natural  result  of  the 
negligence  of  the  defendant,  the  law  adjudges  that  they  were  within  the  contem- 
plation of  the  parties.  This  message  was  so  written  that  the  slightest  reflec- 
tion would  enable  the  operator  who  undertook  its  transmission  to  see  its  com- 
mercial importance,  and  put  him  on  his  guard  against  error. 

The  proof  shows,  however,  that  if  the  plaintiff,  so  soon  as  he  was  advised 
of  the  miscarriage  of  his  message,  and  that  but  lOO  shares  of  the  stock  he  de- 
sired had  been  bought,  instead  of  1,000,  that  he  could  by  prompt  action  have 
caused  the  additional  900  to  have  been  purchased  at  67  cents  on  the  par  dollar, 
instead  of  62,  at  which  his  order  could  have  been  filled  but  for  the  error.  He 
did  not  take  steps  to  have  this  stock  bought  until  the  stock  had  made  a  much 
greater  advance.  We  are  of  opinion  that  for  the  advance  occurring  after  he 
could  have  remedied  the  mistake  that  he  cannot  hold  the  defendant  responsi- 
ble. The  law  imposes  upon  a  party  subjected  to  injury  by  the  action  of  an- 
other the  active  duty  of  making  reasonable  exertions  to  render  the  injury  as 
light  as  possible.  Where  the  injury  results  from  breach  of  contract  or  unin- 
tentional negligence,  this  obligation  to  reduce  the  consequence  of  the  injury 
by  reasonable  diligence  is  positively  imposed  by  every  consideration  of  public 
interest  and  sound  morality;  "and  if  the  injured  party,  through  negligence 
or  willfulness,  allows  the  damage  to  be  unnecessarily  enhanced,  the  increased 
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loss  falls  justly  on  him. "    Leonard  v.  New  York  Tel.  Co.,  41 N.  Y.  544;  RiU 
tenhouse  v.  Telegraph  Co.,  44  N.  Y.  268. 

Rendering  such  judgment  as  the  circuit  judge  should  have  rendered,  we 
direct  judgment  to  be  here  entered  for  $1,125,  with  interest,  and  for  all  the 
costs  of  the  cause.  The  report  of  the  commission  of  referees  is  aocordinglj 
confirmed. 


Waller  v.  Oglesbt  and  others. 

{Supreme  Court  of  Tennessee,    January  5,  1887.) 

MOBTaAOX— AasiGNMBKT—SnBBOGATION— JUDOHBNT  CbBDITOB. 

A.  executed  a  mortgage  to  B.  on  real  and  personal  estate,  with  the  following  pro- 
Tision:  "  But  this  conveyance  is  made  upon  the  express  provision  that  if  I,  or  my 
representatives,  do  pay  to  the  said  B.,  or  his  representativee,  the  sum  of  about 
$8,000,  with  the  interest  thereon,  on  the  first  of  Jannary,  1877,  and  shall  save  the 
said  B.  harmless  in  all  oases  in  which  the  said  B.  is  bound  for  me  as  stayor  and 
surety,  this  deed  shall  be  Toid,  and  not  otherwise."  On  the  eleventh  of  June,  1877, 
B.  assigned  the  mortgage  to  C.  for  the  consideration  of  $8,000,  in  this  language : 
"  All  my  right,  title,  claim,  and  interest  in  and  to  the  mortgage,  and  the  property 
therein  described."  On  the  eighth  of  January,  1881,  D.  recovered  a  judgment  on 
a  promissory  note  against  A.  and  B.,  in  which  B.  was  surety.  On  tnls  judgment 
execution  was  returned  nulla  bona,  ffeld,  that  D.  could  not  be  subrogated  to  the 
rights  of  B.  under  the  mortgage,  and  subject  the  property  to  the  payment  of  her 
debt.    Lubtok  and  Calowbll,  JJ.,  dissentl 

Appeal  from  chancery  court,  Williamson  county. 

S.  M.  ffeam,  for  appellant.  Cook  <&  Marshall  and  T,  W.  Turley,  for  ap- 
pellees. 

TuRNEY,  C.  J.  On  September  24,  1875,  Oglesby  executed  to  L.  H.  Holt 
a  mortgage  on  real  and  personal  estate,  with  the  following  provision:  "But 
this  conveyance  is  made  upon  the  express  provision  that  if  I,  or  my  repre- 
sentatives, do  pay  to  the  said  Holt,  or  his  representativee,  the  sum  of  about 
•8,000,  with  the  interest  thereon,  on  first  January,  1877,  and  shall  save  the  said 
L.  H.  Holt  harmless  in  all  cases  in  which  the  said  L.  H.  Holt  is  bound  to  me 
as  stayor  and  surety,  this  deed  shall  be  void;  but  not  otherwise."  On  the 
eleventh  June,  1877,  L.  H.  Holt  assigned  the  mortgage  to  Thomas  Holt,  exec- 
utor of  John  Page,  deceased,  for  the  consideration  of  $8,000,  in  this  language: 
"All  my  right,  title,  claim,  and  interest  in  and  to  the  mortgage,  and  the  prop- 
erty therein  described."  Mrs.  Waller,  the  owner  of  a  note  on  Oglesby  for 
S994.66,  on  which  L.  H.  Holt  was  security,  recovered  judgment  on  January 
8,  1881,  against  both,  execution  was  returned  nulla  bona,  and  on  February 
2,  1881,  she  filed  this  bill  asking  to  be  subrogated  to  the  rights  of  L.  H.  Holt 
under  the  mortgage,  and  to  subject  the  property  to  the  payment  of  her  debt. 

The  mortgage  was  a  security  to  Holt  for  a  debt  due  to  himself,  and  an  in- 
demnity to  him  against  his  suretyship  for  the  grantor.  It  was  in  his  power 
to  have  surrendered  the  mortgage  at  any  time,  to  have  consented  to  a  conrer- 
sion  of  the  property  by  the  grantor,  or  in  any  manner  to  have  abandoned  his 
rights  under  it,  and  no  one  could  have  lawfully  complained,  provided  his  act 
was  in  good  faith.  Persons  having  accepted  him  as  security  could  have  no 
claim  upon  him  to  take  any  step  to  procure  further  security  for  them ;  nor 
was  it  any  concern  of  theirs  that  he  did  or  did  not  take  steps  to  secure  a  debt 
due  to  himself,  and  to  indemnify  himself  against  debts  for  which  he  was  se- 
curity. These  things  were  matters  of  contract  for  him  and  his  debtor  and 
principal.  If  he  could  contract  to  secure  himself,  he  could  also  contract  to  re- 
lease that  security,  and  no  legal  injury  would  thereby  result  to  other  ci^itors 
of  Oglesby.  It  was  the  right  of  Holt  and  Oglesby,  after  the  execution  of  the 
mortgage,  to  have  sold  and  absolutely  conveyed  to  third  persons  the  property 
embraced  in  the  mortgage,  and  make  perfect  title  thereto.  By  the  mortgage 
Holt  acquired  such  interest  in  the  property  conveyed  as  to  authorize  its  pl^ge» 
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hy  mortgage  or  deed  of  trust,  for  a  debt  due  to  him,  or  its  sale  for  a  valuable 
•consideration,  not  only  to  the  extent  of  the  $8,000  secured  to  him,  but  also 
to  the  extent  of  any  payment  he  might  make  on  the  debts  for  which  he  was 
surety  embraced  by  the  terms  of  this  mortgage. 

If,  then,  Holt  undertook  in  good  faith  to  secure  another  by  the  assignment 
-of  the  mortgage,  that  other  will  be  protected  in  his  purchase,  to  the  extent  of 
the  amount  paid  therefor,  or  undertaken  to  be  secured  by  the  transfer.  Holt's 
act  in  taking  the  mortgage  being  for  himself,  and  not  for  the  benefit  of  the 
x>ther  creditors  of  Oglesby,  it  cannot  be  attributed  to  him  as  an  act  of  bad 
faith  or  dishonesty  that  he  preferred  to  pay  his  own  debts,  rather  than  those 
for  which  he  was  security.  The  claims  of  other  creditors  of  Oglesby  to  sub- 
ject the  property  to  the  payment  of  the  debts  due  them  can  only  be  manifested 
by  subrogation  to  the  rights  of  Holt,  who,  at  the  time  of  the  filing  of  the  bill, 
had  parted  with  all  rights,  or,  at  least,  was  postponed  to  the  rights  of  his  as- 
signee. Having  taken  security  to  himself  for  a  twofold  purpose,  and  after- 
wards transferred  that  security  for  a  single  purpose  of  his  own,  that  single 
purpose  must  be  satisfied  before  he  can  set  up  any  claim  to  the  security.  As 
the  creditors  of  Oglesby  must  work  out  their  right  to  the  property  through 
the  claim  of  Holt,  they  must,  like  Holt,  be  deferred  till  Holt*s  assignee  is  sat- 
isfied, when  they  may  appropriate  any  excess.  The  property  has  been  sold, 
and  failed  to  produce  enough  to  satisfy  Page. 

The  exceptions  to  report  of  commission  are  allowed,  and  decree  of  chancel- 
lor affirmed,  with  costs. 

Lttrton  and  Caldwell,  JJ.,  dissent 


Blackburn  «.  Clarke. 

{Supreme  Ootirt  of  Tenneuee.    1887.) 

1.  AiTACHMKzrr— What  Subjbct  to — Equitable  IirrvBBn'. 

No  lien  is  acquired  npon  an  equitable  interest  in  land  arising  from  a  title  bond, 
by  a  levy  of  attachment^  or  by  a  decree  in  a  suit  to  which  the  nolders  of  the  legal 
title  are  not  parties. 

2.  Ji7boMB!rrB— SATisFAcnoK— Suit  Srtiko  Asms— PAimn. 

Satisfaction  of  a  judgment  or  decree  cannot  be  set  aside  in  a  suit  between  parties 
not  embracing  all  those  affected  by  the  judgment  or  decree. 

3.  ExBCDTioN— Salb— SBTTnro  Asidb^-Satisftiitg  JoDoxKin  AS  A  Condition. 

A  judgment  debtor  who  has  allowed  a  merely  equitable  interest  which  he  has  in 
land  to  be  levied  upon  and  sold  without  objection,  and  afterwards  rents  the  land  of 
the  judgment  creditor,  the  latter  having  bought  it  in  at  the  sale,  cannot,  in  an  inde- 
pendent suit  brought  long  afterwards,  have  the  levy  and  sale  set  aside,  except  upon 
condition  uf  satisfying  the  judgment. 

4.  Bquitt— AcoouNTiNa  and  Dkcbbe  upon  Basis  or  a  Remittitub— Judgment  in 

Slandeb  Suit. 

Where  a  defendant  was  held  entitled,  as  preliminary  to  certain  relief  to  be  granted 
to  plaintiff,  to  satisfaction  of  a  Judgment  obtained  by  him  against  plaintiff  in  an 
action  of  slander,  and  remitted  all  of  the  money  except  enough  to  cover  the  costs 
and  expenses  of  the  two  suits,  KM,  that  plaintiff  could  not  maintain  an  objection 
to  an  accounting  and  decree  upon  that  basis,  the  sum  thus  arrived  at  not  equaling 
the  amount  of  the  judgment  in  the  slander  suit. 
*.  Attobney's  Lien— Conditional  Recoveby  op  Land. 

If,  in  a  suit  brought  by  a  judi^nient  debtor,  an  execution  sale  previously  made 
is  set  aside  upon  condition  of  plaintiffs  satisfying  the  judgment,  plaintiff's  attorney 
can  have  no  lien  for  fees  on  the  land  recovered  which  will  talce  precedence  of  de- 
fendant's right  to  have  his  judgment  satisfied. 

Snodgrass,  J.  The  bill  and  amended  bills  in  this  cause  were  filed  to  set 
aside  certain  levies  and  sales  made  under  attachment  and  decree  of  the  chan- 
cery court,  and  execution  issued  from  the  circuit  court.  The  levies  and  sales 
now  in  controversy  npon  this  appeal  were  of  two  tracts  of  land  described  as 
the  75-acre  tract  and  7-acre  tract,  and  certain  tdwn  lots  in  Libei*ty,  Tennes- 
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see;  they  having  been  decreed  to  be  void,  and  complainant,  Blackburn,  alone 
appealing.  The  cross-bill  of  Clarke  sought  to  have  the  satisfaction  of  his  de- 
cree and  judgments  set  aside  in  the  event  the  sales  were  void,  and  to  subject 
the  land  to  sale  in  satisfaction  of  his  judgment  levies.  His  title  to  the  75-acre 
tract  accraed  in  this  way.  In  a  circuit  court  proceeding  by  Clarke  against 
complainant^  Blackburn,  and  Martin  Pouteb  et  a^,  attachments  had  issued 
and  been  levied  upon  Fouteb^s  land,  and  upon  the  75  acres  belonging  to  Black- 
bum.  Blackburn  and  others  filed  a  bill  in  the  chancery  court,  en  joining  that 
suit;  and  such  proceedings  were  had  that  on  the  second  of  August,  1878, 
Clarke  obtained  a  decree  against  the  complainants  in  that  cause  for  $1»143.46 
and  cost,  and  the  land  attached  in  the  circuit  court  case  was  ordered  sold  to 
satisfy  the  decree.  The  sale  was  made,  and  Clarke  purchased  the  Pouteb 
lands  at  a  price  which  satisfied  one-half  of  the  amount  of  his  decree.  He  also 
on  the  twenty-second  November,  1873,  at  the  price  of  $590.36,  bid  off  the  75 
acres  as  attorney  and  agent  of  Jane  Turney,  a  judgment  creditor  of  Black- 
burn. He  also  bid  $682.20,  full  amount  of  that  judgment,  on  this  land,  and 
has  taken  a  sheriff's  deed. 

It  turned  out  (as  alleged  in  one  of  the  amended  bills,  and  proven)  that 
Blackburn  had  no  legal  title  to  the  75-acre  tract,  he  having  only  a  title  bond 
therefor.  So,  of  course,  Clarke  got  no  title.  The  chancellor  so  held,  but  he 
decreed  (setting  aside  satisfaction  of  decree  and  judgments  to  extent  of  the 
bids)  that  Clarke  had  a  lien  on  this  land  for  the  amounts  stated.  This  was 
error.  Clarke's  decree  was  not  a  lien,  nor  did  he  acquire  any  by  virtue  of  his 
levy  of  attachment,  because  Blackburn  had  only  an  equitable  interest,  and  the 
holder  of  the  legal  title  was  not  before  the  court  in  either  case.  New  Code, 
§8  3694,  3698;  Lane  v.  MarahalU  1  Heisk.  80;  Hillman  v.  Werner,  9 
Heisk.  586.  Nor  could  satisfaction  of  the  decree  and  judgment  be  set  aside 
because  the  proper  parties  were  not  all  before  the  court.  Blackburn  and 
Clarke  being  the  only  parties  in  the  cause,  and  there  being  other  judgment 
defendants  in  decree  and  judgment  whose  satisfaction  was  set  aside.  Hun^ 
herd  v.  Kerr,  8  Baxt.  291.  As  to  this  tract,  complainant  was  entitled  to  re- 
cover so  far  as  these  objections  go. 

But  Blackburn  was  a  party  to  the  decree  confirming  Clarke's  sale.  He  made 
no  such  question  against  the  levy  in  that  case.  He  did  not  appeal  from  the 
decree,  but  acquiesced  in  it,  and  subsequently  rented  the  land  from  Clarke; 
and,  coming  into  this  court  for  equity,  he  must  do  equity.  He  will  not, 
therefore,  be  allowed  to  take  the  land  from  Clarke  without  satisfying  Olarke's^ 
real  demand  against  it;  that  is,  the  amount  bid  at  the  chancer}'  court  sale, 
and  the  amount  of  the  Turney  judgment,  which  Clarke  in  fact  paid,  as  found 
by  the  chancellor.  Blackburn  is,  under  the  circumstances,  estopped  from 
claiming  more.  His  litigation  as  to  this  tract  is  about  his  equitable  Interest 
only,  as  he  does  not  bring  before  the  court  the  transfer  of  the  legal  title.  The 
town  lots  and  the  seven-acre  tract  were  levied  upon  to  satisfy  an  execution 
issued  upon  a  judgment  Clarke  recovered  in  the  circuit  court  against  Black- 
burn for  $2,000,  on  May  31, 1869.  The  sale  of  the  seven-acre  tract  and  the  lots 
was  void  because  all  sold  together,  but  the  court  correctly  decreed  that  ihey 
(so  far  as  undisposed  of  by  consent)  should  be  sold  to  effectuate  the  lien  fixed 
by  the  judgment  and  levy. 

Clarke's  judgment  was  in  a  slander  suit,  and,  professing  to  desire  no  more 
of  it  collected  than  was  sufiicient  to  pay  his  fees,  cost,  and  expenses  in  that 
suit,  and  this  consequent  upon  it,  he  in  court  remitted  all  of  the  recovery  ex- 
cept enough  to  cover  these  items,  and  in  the  account  ordered  they  were  esti- 
mated. Complainant  excepts  to  this  basis  as  fixing  upon  him  an  improper  lia- 
bility. His  objection  would  be  goo<l  were  it  not  for  the  fact  that  they  do  not 
aggregate  the  sum  of  Clarke's  original  judgment  and  interest,  and  hence  bo 
does  not,  upon  such  basis,  have  to  pay  as  much  as  Clarke  was  entitled  to  re- 
cover, and  within  that  limit  Clarke  can  have  liis  recovery  decreed  and  appro- 
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priat«d  as  he  sees  proper.  Provided  it  does  not  increase  complainant's  liabil- 
ity, he  cannot  complain.  The  result  of  this  settlement  of  the  equities  of  the 
parties  is  the  same  in  effect  as  that  reached  by  the  chancellor,  though  based 
in  part  upon  different  conclusions  of  law,  and  the  decree  ordering  the  sale 
upon  default  of  payment  of  amount  decreed  is  affirmed. 

The  cases  maybe  remanded  for  execution  of  decree;  costs  of  this  court  will 
be  paid  by  appellant,  Blackburn. 

His  solicitors  insist  on  asserting  a  lien  on  the  recovery  superior  to  that  of 
defendant,  Clarke,  but  this  cannot  be  allowed.  Their  recovery  conditioned 
upon  his,  and  they  can  have  no  superior  right  to  their  client,  as  against  de- 
fendant. What  their  client  in  fact  recovers  will  depend  upon  the  result  of 
the  sale.  If  the  entire  proceeds  are  appropriated  in  satisfying  the  decree,  there 
will  be  no  recovery  upon  which  their  lien  can  rest.  The  attorney's  lien  is  not 
upon  any  incidental  recovery  of  title,  and  change  in  its  condition  pending  the 
suit,  but  upon  the  recovery  consequent  upon  aB  the  decrees  rendered. 

There  is  nothing  in  the  case  cited  by  counsel,  ( Wright  v.  Dufteld,  2  Baxt. 
218,)  when  properly  understood,  contrary  to  this  view.  If  so,  it  would  not 
be  allowed  to  stand  as  authority.  In  that  case  a  married  woman  had  at- 
tempted to  convey  her  land.  She  received  the  purchase  money,  but,  by  rea- 
son of  defective  acknowledgment,  the  conveyance  was  void.  The  conveyance 
was  made,  and  the  money  received,  August  10,  1868.  On  the  third  of  Sep- 
tember, 1868,  she  filed  her  bill.  No  rents  had  then  accrued.  The  defendant 
answered,  and  by  cross-bill  insisted  upon  their  right  to  have  the  amount 
paid  her  declared  a  lien  on  the  property.  The  land  was  put  into  the  hands  of 
a  receiver,  and  rented  out.  When  complainant  recovered,  and  before  sa1e» 
her  solicitors  asked  the  court  to  declare  a  lien  on  the  land.  The  court  de- 
clined to  do  this,  but  gave  them  a  lien  upon  the  rents,  ''since  the  property 
was  taken  out  of  the  hands  of  complainant**  upon  the  theory  that  the  lien  for 
the  purchase  money  was  only  upon  the  property,  and  did  not  extend  to  the 
rents.  It  is  not  necessary  to  express  any  opinion  as  to  the  correctness  of  that 
holding  upon  the  facts.  It  is  sufficient  to  say  that,  in  this  case,  the  com- 
plainant, who  is  8ui  juris t  has  submitted  to  a  decree  vesting  the  right  to  his 
interest  in  the  land  in  controversy,  and  the  rights  to  take  rents  and  profits  in 
Clarke,  has  for  years  acquiesced  in  his  ownership  and  possession,  allowing 
him  to  receive  the  rents,  and  now  will  not  be  permitted  to  recover  either 
without  satisfying  Clarke's  debt.  Not  being  himself  allowed  to  do  so  directly, 
he  cannot  do  it  indirectly,  for  counsel  fees. 

Upon  any  surplus  arising  from  the  sale  ordered  after  satisfying  defendant's- 
decree  and  costs,  counsel  for  complainant  will  be  entitled  to  a  lien. 


EwiNO,  Keceiver,  9.  Cook  and  others. 
(Supreme  Omrt  of  Tennessee.    January  14,  1887.) 

Crxditobs*  Bill— Right  or  Redsmptiov  from  Sxaoorioir  Sals. 

The  statutory  rightof  a  judgment  debtor  to  redeem  from  an  execution  sale  of  bis- 
land,  made  by  a  creditor,  cannot  be  reached  and  subjected  to  sale  by  another  cred- 
itor, who  is  in  a  position  to  redeem  from  the  sale,  and  the  filing  of  a  bill  in  equity 
for  that  purpose  is  no  obstacle  to  a  redemption  by  the  debtor,  or  an  assignment  by 
him  of  bis  right  of  redemption. 

ExBciniON  Sals— Right  op  RsDSMPnoir— What  moot  bs  Paid— Advancing  Bid. 
Under  a  practice  requirlDg  a  judgment  creditor  buying  in  his  debtor's  property 
at  an  execution  sale,  or  a  redemptioner  from  the  sale,  to  advance  bis  bid  within  a 
certain  time  to  such  a  sum  as  he  wishes,  not  exceeding  the  amount  of  his  judgment, 
and  allowing  the  debtor  or  another  creditor  to  redeem  from  him  at  such  price,  a 
creditor  or  redemptioner,  failing  to  make  such  advance,  will  hold  the  land  subject 
to  redemption  at  the  price  paid  by  him,  and  will  have  no  equity  to  be  paid  the  full 
amooot  of  his  debt,  upon  suit  brought  against  him  b^  one  seeking  to  redeem.  If 
he  is  a  trustee,  and  has  no  authority  to  advance  hh  bid,  that  fact  will  not  alter  the 
case. 
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Appeal  from  chancery  court,  Williamson  county. 
On  rehearing. 

Demoss  <&  MaXone  and  R,  if.  Swing,  for  appellant.  Campbell  dk  Son  and 
Oook  <&  Marshall,  for  appellees. 

LuBTON,  J.  After  full  argument  by  counsel,  this  cause  was  decided  from 
the  bench.  It  is  now  heard  upon  a  petition  for  a  rehearing.  The  earnestness 
and  ability  of  the  counsel  alike  determined  the  court  to  give  the  case  a  care- 
ful reconsideration.  The  facts  which  raise  the  questions  presented  in  the  pe- 
tition and  argument  are  substantially  as  iollows:  Frank  Wilson  was  the 
owner  of  the  land  in  controversy,  being  a  tract  of  about  350  acres,  and  stated 
to  be  of  the  value  of  619,000.  This  land  had  been  sold  at  execution  sale,  July 
2,  1877,  to  satisfy  two  Judgments  affainst  Wilson,  aggregating  about  $400,  in 
favor  of  one  Caruthers.  Caruthers  became  the  purchaser  at  the  sheriff's  sale, 
bidding  thereon  his  debt  and  costs,  and  took  deed  from  the  sher  ff.  Com- 
plainant, being  a  judgment  creditor  of  Wilson  in  about  the  sum  of  $10,000, 
tiled  an  original  bill  in  the  chancery  court,  on  the  twenty-eighth  March,  1878, 
•against  Frank  Wilson  and  Caruthers,  charging  that  Wilson  was  insolvent; 
that  he  was  a  judgment  creditor  of  Wilson,  and  that  execution  had  been  re- 
turned not  satisfied.  His  bill  stated  the  facts  concerning  the  levy  and  sale  of 
Wilson's  land  to  satisfy  the  judgments  in  favor  of  Caruthers,  and  the  purchase 
by  Caruthers.  He  prayed  that  Wilson's  right  of  redemption  be  sold,  and  the 
proceeds  applied  to  the  payment  of  his  debt.  No  attachment  or  injunction 
was  sought.  The  next  day  after  the  filing  of  this  bill  Ewing  redeemed  this 
land  from  Caruthers,  and  took  deed.  September  2, 1878,  and  while  this  bill 
was  pending,  the  judgment  debtor,  Wilson,  assigned  and  transferred  the  land 
in  question  to  the  defendant  H.  H.  Cook,  in  trust  to  secure  certain  creditors 
therein  named,  and  authorizing  Cook,  as  his  trustee,  to  redeem  this  land  for 
the  benefit  of  his  creditors  thus  secured.  In  December,  1878,  Wilson  died, 
leaving  a  will,  by  which  he  devised  his  interest  in  this  land  to  Cook  in  trust 
for  the  benefit  of  the  testator's  minor  children.  A  few  days  before  the  time 
•of  redemption  expired,  Cook  offei*ed  to  redeem  this  land  from  Ewing,  making 
a  sufficient  tender  of  the  redemption  money  paid  by  Ewing  to  Caruthers,  to- 
gether with  the  advance  required  by  st^itute  which  had  been  made  by  Ewing, 
with  interest,  costs,  etc.  Ewing  declined  to  permit  redemption  unless  the 
whole  of  his  debt  should  be  paid  in  addition  to  4he  amount  of  his  redemption 
bid.  Ewing  had  failed  to  advance  his  redemption  bid  within  20  days  after 
redemption,  or  at  any  other  time,  but  nevertheless  demanded  that  the  whole 
-of  his  debt,  whether  bid  upon  the  land  or  not,  should  be  psiid  to  him.  Upon 
Ewing's  refusal  to  permit  redemption.  Cook  filed  his  bill,  stating  all  these 
facts,  and  bringing  the  tender  he  had  made  into  couit;  prayed  that  Ewing  be 
<X)mpelled  to  submit  to  redemption,  and  that  the  legal  title  to  the  land  of  Wil- 
:8on  be  divested  out  of  him,  and  vested  in  the  complainant. 

The  right,  by  bill  in  equity,  to  subject  to  sale  the  debtor's  right  of  redemp- 
4;ion,  is  most  earnestly  insisted  upon  by  Ewing,  upon  the  ground  that  this 
right  of  redemption  is  an  interest  in  land,  and  such  a  one  as  cannot  be  reached 
by  execution;  and  that,  therefore,  the  chancery  court  has  jurisdiction  to  sub- 
ject such  interest  to  the  satisfaction  of  the  judgment  in  favor  of  complainant. 
The  right  of  a  judgment  debtor  to  redeem  bis  kind  sold  under  execution  is  not 
an  equitable  right  at  all.  It  is  the  creature  of  statute,  and  depends  on  stat- 
tite  law,  and  is  in  no  sense  a  right  either  created  or  regulated  by  principles  of 
•equity.  The  right  of  redemption  given  by  statute,  both  to  the  judgment 
debtor  and  judgment  creditors,  is  a  legal  and  not  an  equitable  right.  Strictly 
speaking,  there  is  no  estate  in  the  judgment  debtor  after  sale  and  conveyances 
•of  his  land,  under  judgment  sale.  Kothing  remains  to  the  debtor,  after  execu- 
tion sale  and  sheilff's  deed,  save  a  statutory  right  of  redemption.  This  right 
•of  redemption  has  sometimes  been  spoken  of  as  an  equitable  right,  and  his 
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interest  in  the  lands  snbject  to  redemption  as  an  equitable  estate.  This  ter- 
minology  springs  from  the  supposed  analogy  between  the  statutoty  right  of 
redemption  and  the  equity  of  redemption  of  a  mortgagor.  But  whatever  may 
be  the  technical  character  of  the  interest  springing  from  the  right  of  redemp- 
tion given  to  a  judgment  debtor  whose  lands  have  been  sold  under  execution^, 
it  is  not  one  which  may  be  reached  and  subjected  to  sale  by  a  creditor  who  is 
in  condition  to  redeem  as  provided  by  statute.  This  is  not  an  open  or  debate 
irt)le  question  in  this  state. 

Ewing  was  a  judgment  creditor  of  Wilson,  and,  as  such,  had  a  i^ight  to  re- 
deem, and  within  20  days  to  have  advanced  his  redemption  bid  to  any  sum. 
within  the  limit  of  his  judgment.  The  right  of  redemption  he  did  exercise 
the  day  after  he  filed  his  bill.  He  had  the  plain,  unquestioned  right  to- 
have  placed  liis  whole  debt  on  this  land,  at  any  time  within  20  days,  by  cred- 
iting such  advance  bid  upon  the  judgment  he  held  against  Wilson.  This  plain 
and  most  obvious  course  he,  for  reasons  not  clearly  discernible,  neglected  or 
refused  to  pursue.  He  liad  undoubtedly  the  right  to  stand  upon  all  the  rights- 
he  had  acquired  by  the  filing  of  his  bill  to  sell  the  debtor^s  right  of  redemp- 
tion, and,  prefeiTing  this  course,  he  must  abide  the  consequences.  The  chan- 
cery court  having  no  jurisdiction  to  subject  to  sale  the  debtor's  right  of  re- 
demption, upon  a  bill  by  a  judgment  creditor,  we  are  of  opinion  that  the  filing 
of  his  bill  fastened  no  lien  on  the  debtor*s  right  of  redemption,  and  was  no 
obstacle  to  either  a  redemption  by  the  debtor,  or  an  assignment  by  the  debtor 
of  his  right  of  redemption. 

This  is  the  obvious  rule,  as  laid  down  by  this  court  in  the  case  of  Weakley  v. 
Cockrill,  6  Lea,  270,  a  thoroughly  considered  case,  in  which  the  opinion  of 
Chancellor  Cooper  to  the  contrary  was  reversed.  This  case  has  been  several 
times  followed  by  this  court,  and  we  are  not  at  all  disposed  to  question  its- 
correctness. 

That  the  pendency  of  this  bill  was  no  obstacle  to  a  redemption  by  either  the- 
debtor  or  a  judgment  creditor  is  well  decided  in  the  case  of  Bank  of  Lincoln 
V.  Ridgway,  8  Lea.  623. 

The  assignment  by  Wilson  to  Cook  of  his  right  of  redemption  was  therefore- 
valid,  and  vested  in  Cook  the  same  right  to  redeem  which  the  statute  had 
given  to  Wilson.  This  transfer  of  this  land,  and  the  right  to  redeem  same 
was  to  Cook,  in  trust  and  for  the  benefit  of  the  creditors  of  the  assignor.  It 
in  no  way  defeated  or  prevented  any  creditor  who  had  a  right  to  redeem  from 
exercising  such  right.  Cook,  by  the  assignment,  simply  took  the  share  of 
Wilson.    McClein  v.  Harris,  14  Lea,  610. 

The  next  point  insisted  upon  is  that  Ewing  cannot  be  compelled  to  submit 
to  redemption  by  the  judgment  debtor,  Wilson,  or  his  assignee,  Cook,  until 
his  whole  debt  is  paid.  The  argument  made  in  favor  of  this  position  is  that 
inasmuch  as  Ewing  has  obtain^  the  legal  title  by  his  redemption  from  Ca* 
ruthers,  that  a  court  of  equity  will  not  divest  this  legal  title  out  of  him,  or  com- 
pel him  to  submit  to  being  redeemed  by  Wilson,  his  debtor,  or  his  assignee^ 
Cook,  until  his  whole  debt  is  paid. 

The  case  of  Williams  v.  Love,  2  Head,  80,  is  relied  upon  to  support  thi» 
contention.  Williams  v.  Love  was  well  decided,  and  we  are  not  in  the  least 
disposed  to  criticise  it.  Its  application  to  the  facts  of  this  case  is,  however^ 
not  discernible.  Ewing  held  this  land  subject  to  the  legal  right  of  redemp- 
tion by  either  the  judgment  debtor  himself  or  any  judgment  creditor  of  Wil- 
son. If  Ewing  had  availed  himself  of  his  statutory  right  to  advance  his  debt 
upon  his  redemption  bid,  neither  the  debtor,  nor  his  assignee,  nor  a  creditor^ 
could  have  redeemed  without  paying  the  whole  of  the  debt  thus  placed  upon 
the  land.  Having  failed  to  do  this,  he  nevertheless  insists  that  his  status  is, 
in  effect,  the  same  as  if  he  had  advanced  his  redemption  bid  as  required  by 
law.  If  this  position  be  sound,  then  the  statutory  right  of  redemption  secured 
to  the  debtor  is  effectually  destroyed.    A  consequence  of  this  doctrine  would 
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1)6  that  the  debtor  would  lose  his  land  for  an  insignificant  proportion  of  its 
value,  and  his  debt  remain  unpaid.  The  legislative  purpose  in  securing  both 
to  the  judgment  debtor  and  his  creditors  a  right  of  redemption  was  to  make 
the  land  pay  as  large  a  part  of  the  debts  of  the  owner  as  possible.  The  cred- 
itor who  buys  at  an  execution  sale  must,  within  20  days,  advance  his  bid,  or 
he  will  be  subject  to  redemption  by  either  the  debtor  or  another  creditor  at 
the  amount  of  his  original  bid,  and  the  slight  advance  prescribed  by  stat- 
ute; so,  when  one  creditor  redeems  from  another,  the  former  is  required  to  ad- 
vance such- part  of  his  debt  as  he  desires  to  secure  within  20  days,  or  he  may 
be  redeemed  from  without  l)eing  paid  any  more  than  his  redemption  money, 
with  interest,  etc.  The  manifest  purpose  of  all  this  is  that  the  land  shall  pay 
as  much  of  the  debt  of  the  debtor  as  its  value.  The  position  contended  for,  if 
once  sanctioned,  would  have  the  contrary  effect.  The  creditor  might  refuse  to 
bid  anything  like  the  value  of  the  land,  and  yet  have  a  debt  greater  than  its 
whole  value.  He  might  refuse  to  advance  his  bid,  and  thus  enable  the  debtor 
to  relieve  himself  of  debt  to  the  extent  of  the  value  of  the  land.  Thus  the 
unfortunate  debtor  would  lose  his  land,  and  his  debt  remain  unpaid.  Such  a 
result  this  court  can  never  sanction. 

The  broad  distinction  between  the  case  before  us  and  that  of  Williams  v. 
Law  is  that  in  that  case  the  legal  title  which  Love  held  was  not  subject  to  the 
statutory  right  of  redemption.  There  the  legal  title  could  not  be  divested  ex- 
cept by  and  through  the  powers  of  the  court  of  chancery,  which  might  refuse 
to  exercise  its  functions  save  upon  conditions  that  the  party  seeking  the  aid  of 
equity  should  do  equity.  Again,  the  equity  of  Love  was  equal  to  the  equity 
of  Williams,  and  the  former  had  the  advantage  of  the  legal  title.  Equi- 
ties being  equal,  the  holder  of  the  legal  title  has  the  better  case,  and  will 
not  be  disturbed  except  upon  equitable  principles.  That  Cook  has  been  com- 
pelled to  come  into  a  court  of  equity  to  redeem  does  not  put  him  in  the  atti- 
tude of  Williams,  or  find  Ewing  in  the  atatiis  of  Love.  Out  of  the  positive 
wrong  of  £  wing  in  refusing  to  convey  the  legal  title  upon  a  tender  of  all  that 
he  was  legally  entitled  to  demand,  cannot  spring  an  equitable  right  to  hold 
on  to  that  which  the  statute  law  of  the  state  says  he  shall  surrender.  This 
court  will  regard  as  done  that  which  ought  to  have  been  done,  and,  treating 
this  redemption  as  having  been  legally  made,  will  divest  out  of  him  the  naked 
legal  title  which  he  wron^ully  withholds.  The  statutory  right  of  redemption 
cannot  be  defeated  by  the  refusal  of  Ewing  to  convey,  when  a  lawful  tender 
was  made  to  him  of  all  which  he  was  legally  entitled  to  demand.  That  he 
may  lose  his  debt  may  be  righted.  He  had  a  straightforward,  plain  way  to 
have  saved  it,  by  advancing  it  upon  his  redemption.  He  declined  this  method, 
and  has  hazarded  all  upon  an  experimental  litigation.  That  he  was  a  trustee 
is  no  sufiScient  reason  for  not  advancing  his  debt  upon  the  land.  He  deemed 
himself  to  have  authority  to  redeem  from  Caruthers,  and  it  was  no  greater 
assumption  of  power  to  have  advanced  his  bid  to  something  like  what  he 
deenoed  the  land  to  be  worth.  But,  if  he  had  no  authority  to  advance  his 
bid,  we  should  not  deem  the  legal  aspect  of  the  case  at  all  altered.  The  stat- 
utory right  of  redemption  cannot  be  defeated  because  the  creditor  did  not 
make,  or  have  authority  to  make,  a  larger  bid. 

We  are  urged  to  construe  the  rights  of  complainant,  Ewing,  under  the  deed 
of  assignment  to  Ck>ok.  As  before  stated,  this  deed  was  made  for  the  pur- 
pose of  securing  certain  creditors  named  therein.  The  debt  due  to  Ewing 
was  secured  in  this  assignment,  so  far  as  the  "debt  has  a  priority,  or  is  a  lien 
on  said  property  by  reason  of  levy,  sale,  or  otherwise,  but  no  further."  With- 
out undertaking  to  state  all  the  facts  concerning  this  debt,  and  the  various 
suits,  it  is  sufficient  to  say  that  we  do  not  think  it  was  a  lien  on  this  land  at 
the  time  of  assignment  of  the  land  and  the  right  of  redemption  to  Ck>ok.  The 
same  result  would  probably  be  reached,  even  if  it  had  been  a  lien;  for  com- 
plainant has  not  claimed  under  his  assignment,  but  has  resisted  it  in  every 
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way  possible,  and  ought  not  to  be  permitted  to  now  claim  under  it.  It  is 
sufficient  to  say  that  we  do  not  think  complainant  has  rights  under  this  as- 
signment. 

The  petitions  of  rehearing  will  be  dismissed. 


JORDON  and  others  v.  Keeble  and  another. 
(Supreme  Qnirt  of  Tenneuee.    February  10, 1887.) 

1.  Hdbbaud  and  WirB--GRABoiNo  Wifb'b  Sbpa&atb  Estate. 

Where  a  married  woman  bid  in  her  husband's  law-books  at  an  execution  sale, 
and  gave  her  promissory  note  for  the  amount  of  his  claim  to  the  judgment  creditor, 
in  an  action  to  subject  the  wife's  separate  estate  to  the  payment  of  said  note,  held 
that,  as  the  note  itself  did  not  charge  the  wife's  separate  estate,  and  as  the  law-books 
were  neyer  conveyed  to  the  wife's  sole  and  separate  use,  and  were  never  settled  upon 
her  in  any  way,  her  separate  estate  cannot  oe  charged  with  the  payment  of  the 
note. 

2.  Same— Pabol  Evibbnox  of  Ihtxnt  to  Ghabob— Pbomissort  Note  of  Wife. 

A  promissory  note  in  the  usual  form,  made  by  a  married  woman,  which  contains 
nothing  about  the  separate  estate  of  the  wife,  does  not  constitute  a  charge  upon  the 
wife's  personal  estate,  and  parol  evidence  is  not  admissible  to  prove  that  the  note 
was  intended  as  a  charge. 

3.  Sambt— Action  on  Judgment  aoainbt  Wife— Equity. 

Before  a  court  of  equity  will  decree  the  satisfaction  of  a  judirment  at  law  against 
a  married  woman  out  of  her  separate  estate,  it  must  be  made  to  appear  that  the 
married  woman  has,  by  a  valid  promise  or  enjoyment,  charged  the  payment  of  the 
debt,  upon  which  the  judgment  was  rendered,  on  her  separate  estate. 

Appeal  from  chancery  court,  Rutherford  county. 

W.  H.  Williamson,  for  appellants.    H.  i^.  Keeble,  for  appellees. 

LuRTON,  J.  Mrs.  Keeble  is  the  owner  of  certain  real  estate  situated  in  the 
<x)unty  of  Eutherford,  which,  under  decree  of  the  chancery  court  of  said 
county,  was  vested  in  her  husband,  H.  P.  Keeble,  as  trustee,  "to  her  sole  and 
separate  use  and  benefit,  clear  of  the  control,  and  free  from  the  liabilities,  of 
her  husband,  Horace  P.  Keeble. "  By  the  same  decree  she  is  given  power  to 
dispose  of  this  estate  ''by  deed  or  last  will  and  testament,  or  otherwise,'*  her 
husband  and  trustee  "joining  her  in  such  disposition  to  convey  the  legal 
title."  The  complainant  Flecher  recovered  a  judgment  in  1874,  in  the  circuit 
court  of  Rutherford  county,  against  H.  P.  Keeble  and  wife,  C.  C.  Keeble.  for 
^92.82.  This  judgment  was  recovered  upon  a  note  executed  by  both  H.  P. 
Keeble  and  Mrs.  Keeble,  and  the  judgment  has  been  assigned  to  complainant, 
£.  L.  Jordon.  Execution  issued,  and  has  been  returned  nulla  bona.  This 
bill  is  filed  to  subject  to  the  satisfaction  of  this  judgment  the  separate  estate 
of  Mrs.  Keeble. 

In  aid  of  the  relief  sought,  the  bill  alleges  that  the  note  upon  which  the 
judgment  was  rendered  was  given  by  Mrs.  Keeble,  that  the  credit  was  ex- 
tended her  upon  the  faith  of  her  separate  estate,  and  that  she  expressly  con- 
tracted that  her  separate  estate  should  be  bound  for  this  debt,  and  that  she 
agreed  to  sell  a  portion  of  her  separate  estate  to  pay  this  debt.  The  facts 
proven  show  that  Major  Keeble,  the  husband  of  the  defendant,  Mrs.  C.  C. 
Keeble,  was  involved  in  debt,  and  that  two  or  more  executions  wero  levied  upon 
his  law  library. and  ofldce  furniture.  The  principal  creditor  in  these  execu- 
tions was  the  complainant  Flecher,  and  he  agreed  that  if  Mrs.  Keeble  would 
l)id  at  the  execution  sale  the  amount  of  the  several  debts,  that  she  should  not 
be  required  to  pay  costs,  but  that  he  would  take  her  note  payable  in  12  months. 
She  did,  under  this  arrangement,  bid  off  the  library  and  furniture  of  her  bus- 
iDand,  and  executed  her  note,  together  with  her  husband,  for  the  amount  of 
her  bid.  Upon  this  note  the  judgment  sued  upon  is  based.  This  note,  upon 
its  face,  is  an  ordinary  promissory  note  in  usual  form,  and  contains  no  agree- 
ment whatever  binding  the  separate  estate  of  Mrs.  Keeble,  and  makes  no  al- 
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lusion  to  it  in  anyway.  Such  a  note,  saying  nothing  about  the  separate  estate- 
of  the  wife,  does  not  constitute  a  charge  upon  that  estate,  and  parol  evidence 
has  been  held  by  this  court  not  admissible  to  prove  that  the  note  was  intended 
to  be  a  charge.     Ragsdale  v.  Qossett,  2  Lea,  729. 

Upon  an  examination  of  the  whole  proof  in  the  cause,  we  do  not  think  that 
the  allegation  of  the  bill  that  there  was  an  express  engagement  that  this  note 
should  be  paid  out  of,  or  be  a  charge  upon,  the  separate  estate,  is  sustained. 
That  complainant,  Flecher,  looked  alone  to  that  estate,  and  gave  credit  Hpon 
its  existence,  we  do  not  doubt.  But  a  long  line  of  decisions  have  settled  the 
law  of  this  state  to  be  that  the  separate  estate  of  a  married  woman  cannot  be 
charged  by  implication,  and  that  nothing  but  an  express  agreement  will  en- 
able a  creditor  to  reach  such  estate.  The  property  bought  by  Mrs.  Keeble, 
and  for  which  this  note  was  given,  being  law-books  and  office  furniture,  can- 
not in  any  sense  be  said  to  have  been  bought  for  the  benefit  of  Airs.  Keeble^s 
separate  estate.  The  books  were  never  conveyed  to  her  sole  and  separate  use, 
they  were  never  settled  upon  her  by  deed,  decree,  or  settlement  of  any  sort, 
and,  as  the  note  has  never  been  paid,  they  have  not  been  paid  for  out  of  her 
separate  estate.  Their  purchase  cannot,  therefore,  be  in  any  sense  said  to 
have  been  either  for  the  enlargement  of  her  separate  estate,  or  for  its  benefit. 

The  case  for  a  charge  is  not  so  strong  as  that  of  Zitton  v.  Baldwin,  8 
Humph.  209.  Mrs.  Litton,  having  a  separate  estate,  bought  articles  decided  by 
the  court  to  have  been  necessary  to  her  use  and  comfort.  She  bought,  at  a 
chancery  sale,  household  furniture,  and  gave  her  note  with  a  third  person  as 
security,  and  the  credit  was  given  to  her,  and  alone  upon  the  faith  of  her  sepa- 
rate estate.  This  court  held  that  her  separate  estate  was  not  liable,  and  thia 
was  put  upon  the  express  groun^  that  to  charge  the  separate  estate  of  a  mar- 
ried woman  with  her  contracts  and  engagements,  that  there  must  be  proof 
of  an  express  agreement  and  intention  to  create  such  charge.  There  was  in. 
that  case  more  plausible  grounds  for  making  the  separate  estate  liable  than, 
in  this,  for  there  the  purchases  were  shown  to  have  been  absolutely  necessary 
to  the  comfort  of  the  wife.  See.  also,  the  case  of  Hugfies  v.  Peters,  1  Gold. 
67,  where  the  fact  that  the  benefit  was  wholly  to  the  separate  estate  of  the 
wife  was  held  insufficient,  the  wife  not  herself  contracting  to  have  the  work 
done.  The  question,  however,  as  to  the  circumstances  under  which  the  sepa- 
rate estate  of  a  married  woman  may  be  made  liable  by  a  debt  contracted  for 
the  benefit  of  such  estate,  where  there  is  no  express  agreement  that  it  shall 
be  bound,  is  not  before  us  upon  the  facts  of  this  case. 

It  is  insisted,  however,  that  as  complainant  has  obtained  a  judgment  at  law 
against  Mrs.  Keeble,  that,  upon  the  footing  of  a  judgment  creditor,  he  may 
reach  the  separate  estate,  and  that  she  is  precluded  from  now  making  defense 
to  this  relief.  We  do  not  agree  to  this  proposition.  Both  at  law  and  in  equity 
the  contracts  of  a  married  woman  are  not  binding  upon  her.  The  fact  that  a 
married  woman  has  a  separate  estate  does  not  in  itself  enable  her  to  contract 
as  a  feme  sole,  or  remove  any  of  the  disabilities  of  coverture,  save  and  except 
in  so  far  as  she  has,  by  her  contract,  bound  and  charged  her  separate  estat^. 
Her  engagements  or  contracts  do  not  bind  her  personally,  even  though  she 
has  a  separate  estate.  A  court  of  equity,  and  a  court  of  equity  cUone,  can 
subject  the  separate  estate  of  a  married  woman  to  the  satisfaction  of  her  en- 
joyments. This  court  will  not  hold  her  bound  personally  or  pecuniarily,  and 
will  only  enforce  her  enjoyments  out  of  her  separate  estate,  and  then  only  to 
the  extent,  as  we  have  already  seen,  that  she  has  contracted  that  it  shall  be 
liable.  This  court  in  such  case,  there  being  in  this  state  no  statute  enlarging 
the  power  of  a  married  woman  to  bind  herself  by  contract  save  and  except  as 
to  the  conveyance  of  her  estate,  does  not  render  any  personal  judgment  against 
her,  but  proceeds  in  rem,  and  in  a  proper  case  decrees  satisfaction  out  of  her 
separate  estate.  The  woman  is  not  debtor,  or  treated  as  debtor,  in  any  true 
sense.    Said  Lord  Justice  James  in  Bank  qf  Australia  v.  Lempriere,  L.  B.  4 
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P.  C.  597:  "It  is  not  the  woman  as  a  woman  who  becomes  a  debtor,  but  her 
engagement  has  made  that  particular  part  of  her  property  which  is  settled  to 
her  separate  use  a  debtor,  and  liable  to  satisfy  the  enjoyment."  It  must  fol- 
low, therefore,  that  before  a  court  of  equity  will  decree  satisfaction  of  a  judg- 
ment at  law  against  a  married  woman,  out  of  her  separate  estate,  tliat  it  must 
be  made  to  appear  that  the  married  woman  has,  by  a  valid  promise  or  enjoy- 
ment, charged  tlie  payment  of  the  debt,  upon  which  the  judgment  was  ren- 
dered, on  her  separate  estate.  This  has  not  been  made  to  appear  in  this  case, 
and  the  fact  that  the  complainant  is  a  judgment  creditor  places  him,  with  re- 
gard to  this  separate  estate,  in  no  better  situation  than  if  his  suit  was  upon 
his  note. 

In  a  very  able  and  clear  opinion  render<»d  by  Chancellor  Cooper,  he  reached 
and  announced  the  same  conclusion.  Chatterton  v.  Young,  2  Tenn.  Ch.  768. 
We  do  not  understand  the  decisions  of  this  couil  to  be  in  conflict  with  this 
conclusion.  The  case  of  Horjoell  v.  Hale,  5  Lea,  405,  is  relied  upon  as  in  op- 
position to  this  view.  The  property  of  the  married  woman  subjected  to  the 
payment  of  the  judgment  against  her  in  that  case  was  an  estate  of  inherit- 
aince,  and  constituted  her  general,  and  not  her  separate,  estate.  Mrs.  Hale, 
as  appears  in  the  body  of  the  opinion,  in  her  petition  described  her  estate  as 
'*her  own  absolute  pix>perty  before  marriage. "  At  most,  that  case  only  holds 
that  the  general  estate  of  a  married  woman  may  be  subjected  to  the  payment 
of  a  judgment.  Without  assenting  to  this,  we  are  content  to  say  that  the 
separate  estate  cannot  be  applied  by  a  court  of  equity  to  the  satisfaction  of  a 
judgment  against  a  married  woman,  unless  the  debt  upon  which  it  is  based 
would  have  been  a  charge  on  the  estate  if  the  judgment  had  not  been  ren- 
dered. 

There  is  nothing  in  the  case  of  Yeatman  v.  Bellmain,  6  Lea,  488,  which  mil- 
itates tigainst  the  law  as  here  disclosed.  Mrs.  Bellmain  had  been  abandoned 
by  her  husband,  and  was  engaged  in  business  on  her  own  account,  and  it  was 
held  by  the  court  that  she  came  within  the  provisions  of  section  2805,  S.  &  T. 
Code,  and  that  she  was  capable,  therefore,  of  contracting,  and  of  suing  and 
being  sued,  as  a  feme  sole. 

The  defendants  having  conceded  in  their  answers  that  the  libraiy  purchased 
by  Mrs.  Keeble  might  be  subjected  to  the  payment  of  this  debt,  and  the  decree 
of  the  chancellor  to  that  effect  not  having  been  appealed  from  by  Mrs.  Kee- 
ble, that  matter  is  not  now  before  us.  The  report  of  the  referees  will  be  set 
aside,  and  the  decree  of  the  chancellor,  dismissing  complainant's  bill  in  so  far 
as  it  sought  to  subject  the  estate  of  Mrs.  Keeble  to  the  payment  of  this  debt, 
1b  affirmed. 

Appellants  will  pay  all  the  costs  of  this  appeal. 


Warren,  Adm'r,  etc.,  and  others  v.  Freeman  and  Wife. 
{Supreme  Court  of  Tennessee.    March  6,  1887.) 
Husband  aud  Wifb  —  Sbpabatx  Pbopsbty  of  Wife  —  Necessabisb  —  Pbomibboby 

NOTBB. 

Where  a  married  woman  who  owns  land  as  her  separate  property,  without  re- 
striction upon  her  power  of  enjoyment  or  alienation,  executes  a  promissory  note  to 
the  administrator  of  a  decedent  "  for  necessaries  furnished  me  by  [the  decedent]  in 
his  life-time,  and  I  bind  my  separate  estate  for  the  payment  of  this  note,"  held^  that 
the  note  was  a  charge  upon  the  land ;  the  fact  that  the  necessaries  for  which  it  was 
given  were  furnished  before  the  execution  of  the  note  being  unimportant,  when  it 
appears  they  were  furnished  to  the  wife  alone  upon  the  credit  of  ner  separate  es- 
tate.   TuBKET,  G.  J.,  dissenting. 

6ahb— Heal  and  Pebsoital  Pbopbrtt. 

A  charge  upon  the  separate  property  of  a  wife  is  not  a  lien  upon  her  land,  and 
does  not  restrict  her  power  of  bona  fide  alienation. 
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S.  Sakb—Acknowli]N3ikg  Contract. 

Any  contract  which  will  authorize  a  court  of  equity  to  subject  a  wife's  personal 
property  to  the  charge  of  her  debt  will  warrant  the  subjection  of  her  land  held  to 
the  same  uses ;  and  a  privy  examination  or  authentication  for  registration  is  not 
necessary  to  make  her  contract  a  charge  upon  the  land. 

4.  Samb—Landb  Bouoht  as  Sepabats  Estate. 

Lands  of  a  decedent  were  sold  to  a  married  woman  under  a  decree  of  a  chancery 
court,  and  the  title  by  the  decree  vested  in  her  to  her  sole  and  separate  we,  free  from 
all  debts  or  contracts  of  her  husband,  and  a  conveyance  was  made  by  the  heirs  of  the 
decedent  of  the  lands  to  her,  wUhotU  restriction  or  limitation  upon  her  title,  a  year  after 
the  decree.  Held,  that  all  the  title  the  heirs  had  was  divested  by  the  decree  of  the 
court  confirming  the  sale,  and  no  title  passed  by  their  subsequent  deed,  and  that  the 
married  woman  had  the  right  to  charge  the.lands  as  her  separate  property  for  her 
debts. 

Appeal  from  chancery  court,  Cannon  county. 

J,  A,  Jones,  for  appellants.    F.  R,  Bunis,  for  appellees. 

Caldwell,  J.  This  is  a  bill  to  subject  the  separate  real  estate  of  a  married 
woman  to  the  payment  of  her  debt.  The  lands  of  John  H.Wood,  deceased,  were 
sold  under  decree  of  the  chancery  court,  Cannon  county,  for  division  nmons 
the  heirs  and  creditors.  His  daughter,  Mt^.  Martha  J.  Freeman,  bought  122 
acres  of  the  land  at  the  price  of  $2,691.56.  The  sale  was  confirmed  October  25, 
1881 ,  and  title  was  by  decree  of  the  court  vested  in  her,  "  to  her  sole  and  separa  te 
use,  free  from  the  debts  or  contracts  of  her  husband,  J.  H.  Freeman."  The 
note  now  sought  to  be  collected  out  of  that  land  is  in  these  words: 

"One  day  after  date  I  promise  to  pay  H.  C.  Warren,  adm'r,  and  E.  T. 
Fisher,  adm^r  of  A.  H.  Fisher,  decM,  the  sum  of  $813.18  for  necessaries  fur- 
nished me  by  A.  H.  Fisher  in  his  life-time,  and  I  hind  my  separate  estate 
for  the  payment  of  this  note. 
''This  May  29,  1884. 

[Signed]  "Mrs.  M.  J.  Freeman. 

"J.  H.  Freeman,  Security." 

The  payees  of  the  note  brought  this  bill  in  the  chancery  court  against 
Mrs.  Freeman  and  her  husband.  The  complainants  allege  the  execution  of 
the  note,  and  that  the  debt  evidenced  thereby  was  created  alone  upon  the 
credit  of  the  separate  estate  of  the  wife,  the  husband  being  insolvent  at  the 
time,  etc.  Defendants  admit  the  execution  and  justice  of  the  note,  and  that 
the  husband  was  then  and  is  now  insolvent.  They  say,  however,  that  in  law 
the  note  is  the  debt  of  the  husband,  and  not  binding  upon  the  wife;  but  they 
do  not  deny  the  allegation  of  the  bill  that  the  credit  was  extended  to  the  wife 
alone  upon  the  faith  of  her  separate  estate,  or  that  the  debt  is  "for  neces- 
saries furnished"  her,  as  recited  in  the  face  of  the  note.  They  plead  the 
coverture  of  the  wifct  and  deny  the  liability  of  her  land  for  the  payment  of 
her  note.  The  note  and  title  papers  constitute  the  whole  of  the  proof  in  the 
cause.  The  chancellor  dismissed  the  bill  as  to  the  wife,  and  complainants 
have  appealed. 

Is  the  decree  right?  We  think,  clearly  not.  The  right  of  a  married  woman 
to  own  and  enjoy  separate  property  has  long  been  recognized  and  encouraged 
by  the  courts  and  legislature  in  this  state;  and,  where  there  is  no  restriction 
or  limitation  upon  her  powers,  with  reference  thereto,  in  the  instrument  of 
settlement  upon  her,  it  is  well  settled  by  the  decisions  of  this  court  that  her 
separate  estate  will  in  equity  be  held  liable  for  her  contracts  and  engage- 
ments, when  she  has  therein  expressly  stipulated  to  that  effect.  Litton  v. 
Baldwin,  8  Humph.  210;  Cherry  v.  Clements,  10  Humph.  552;  Parham  v. 
Riley,  4  Cold.  5;  Shacklett  v.  Polk,  4  Heisk.  115;  Ragsdale  v.  Qossett,  2  Lea. 
736.  These  authorities  are  conclusive  against  Mi-s.  Freeman  in  the  present 
case.  She  owns  the  land  as  separate  property,  without  the  slightest  restric- 
tion upon  her  power  of  enjoyment  or  alienation.    This  property  she  expressly 
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contracts  In  writing  to  bind  for  her  debt,  which  she  says  was  created  by 
necessaries  being  furnished  he9'  by  the  creditor.  That  tlie  necessaries  were 
furnished  before  the  execution  of  the  note  we  deem  unimportant.  That  they 
were  furnished  her  alone  upon  the  credit  of  her  separate  estate  is  fairly  in- 
ferable from  the  face  of  tlie  note  itself,  and  from  the  insolvency  of  her  lius- 
tead,  as  alleged  in  the  bill  and  admitted  in  the  answer.  It  is  certain  that 
she  regarded  the  debt  as  her  own,  and  agreed  in  writing  to  charge  its  pay- 
ment upon  her  separate  property.  It  is  likewise  certain  that  her  husband  so 
regarded  it,  otherwise  he  would  not  have  signed  as  "security."  If  it  be 
true,  as  stated  in  the  answer,  that  Mrs.  Freeman  did  not  understand  her  legal 
rights  when  she  executed  the  note,  the  burden  of  showing  that  fact  was  upon 
her.  It  was  not  incumbent  upon  complainants  to  disprove  her  statement  in 
Avoidance  of  her  contract.  It  is  true  that  subjection  of  separate  estate  was 
refused  in  most  of  the  cases  to  which  we  have  referred ;  but  the  law  was  dis- 
tinctly announced  as  we  have  stated  it  in  each  of  them,  and  the  relief,  when 
denied,  was  denied  expressly  and  alone  upon  the  ground  that  the  creditor  did 
not  bring  his  case  within  the  role,  by  showing  the  intention  and  agreement 
of  the  married  woman  to  hind  her  separate  property. 

The  same  principle  was  recognized  and  approved,  at  a  former  day  of  the 
present  term  of  this  court,  in  the  case  of  Jordon  v.  Keeble^  ante,  511,  Judge 
LvRTON  delivering  the  opinion.  There  Jordon  was  repelled  because  the  note 
of  the  married  woman  did  not  purport  on  its  face  to  bind  her  separate  estate. 
In  Porter  v.  Baldtoin,  7  Humph.  1y7,  the  separate  estate  was  subjected  to  the 
payment  of  the  married  woman's  note  upon  the  ground  that  it  was  given  for 
the  rent  of  a  house  for  her  to  live  in,  (or  for  her  comfort,  or  for  necessaries, 
as  in  this  case,)  though  there  was  no  agreement  on  her  part  to  bind  her  prop- 
erty. 

We  do  not  ignore,  but  recognize  and  follow,  the  rule  of  the  common  law 
which  declares  the  contracts  of  married  Women,  as  such,  absolutely  void  and 
of  no  binding  effect.  No  personal  liability  can  be  adjudged  against  her. 
Only  her  separate  estate^  which  itself  rests  upon  equitable  principles,  can, 
under  like  principles,  be  taken  to  meet  her  engagements  entered  with  refer- 
ence to  that  estate. 

In  Cocke  v.  QarretU  7  Baxt.  865,  and  in  the  case,  just  mentioned,  of  Jor- 
don V.  Keeble,  the  remedy  is  declared  to  be  in  rem,  and  not  in  personam.  It  is 
elsewhere  said:  "The  true  rationale  of  the  doctrine  is  tliat  the  liability  of  a 
wife's  separate  property  for  her  engagements  is  a  mere  equitable  incident  of  her 
separate  estate,  which  is  itself  a  creature  of  equity. "  3  Pom.  Eq.  Jur.  49.  And 
<36rtain  English  judges,  quoted  by  the  same  author,  say:  "It  is  a  special  equi- 
table remedy  arising  out  of  a  special  equitable  right. "  "It  is  not  the  woman, 
as  a  woman,  who  becomes  a  debtor;  but  her  engagement  has  made  that  par- 
ticular part  of  her  property  which  is  settled  to  her  separate  use  a  debtor,  and 
liable  to  satisfy  the  engagement."  Id.  Judge  Story  says:  "Her  agreement, 
however,  creating  the  charge,  is  not,  (it  has  been  said,)  properly  speaking, 
an  obligatory  contract,  for  as  i^feme  comrt  she  is  incapable  of  contracting, 
but  is  rather  an  appointment  out  of  her  separate  estate.  The  power  of  ap- 
pointment is  incident  to  the  power  of  enjoyment  of  her  separate  property; 
and  every  security  thereon  executed  by  her  is  to  be  deemed  an  appointment, 
pro  tantOf  of  the  separate  estate.''    2  Story,  Eq.  Jur.  §  1399. 

The  chancellor  was  of  opinion  that  the  note  in  suit  would  have  bound  the 
separate  estate  of  Mrs.  Freeman  in  personalty  if  she  had  possessed  any  per- 
sonal separate  property,  but  that  it  did  not  bind  her  separate  real  estate,  be- 
cause not  executed  under  privy  examination,  as  in  case  of  a  deed  or  mortgage. 
This  distinction  is  not  taken  in  any  case  which  we  have  examined,  and  we 
do  not  regard  it  as  sound.  To  charge  her  separate  property  with  her  debt  is 
in  no  sense  to  pass  or  incumber  her  title.  The  liability  is  not  a  lien  upon  her 
land,  and  does  not  in  the  slightest  degree  restrict  her  powers  of  bona  fide 
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alienation.  Therefore  any  contract  which  will  authorize  a  court  of  equity  to 
subject  her  separate  ^er^ona/ property  will  warrant  the  subjection  of  her  land, 
held  to  the  same  uses ;  and  the  privy  examination,  or  authentication  for  regis- 
tration, is  no  more  necessary  in  the  one  case  than  the  other,  and  is  not  re- 
quired in  either.  In  Mencea  v.  Johnson  this  court  enforced  a  written  charge 
of  a  married  woman  upon  her  separate  estate  in  land,  though  her  contract 
was  not  authenticated  for  registration  by  the  statutory  privy  examination. 
12  Lea,  561. 

There  is  no  merit  in  tlie  other  ground  of  defense  presented  in  the  answer, 
which  is  that  "the  heirs"  conveyed  the  land  in  question  to  Mrs.  Freeman  by 
their  deed,  *' without  restriction' or  limitation"  upon  her  title,  the  next  year 
after  the  decree  vesting  the  title  in  her  *'to  her  sole  and  separate  use."  and 
that  she  claims  under  that  deed.  All  the  title  **the  heirs"  had  was  divested 
by  the  decree  confirming  the  sale,  and  passed  no  estate  by  their  subsequent 
deed.  The  only  title  she  has  is  tliat  vested  in  her  by  the  issue.  .The  deed 
neither  added  to  nor  detracted  from  that  title. 

The  decree  dismissing  the  bill  is  reversed,  and  decree  will  be  entered  here 
subjecting  the  land,  or  a  sufficiency  thereof,  to  the  payment  of  the  debt  of 
complainants'  interest  and  costs. 

Turkey,  C.J.  The  bill  is  filed  by  the  administratrix  and  administrator 
of  the  estate  of  A.  M.  Fisher  to  subject  the  separate  real  estate  of  Mrs.  Free- 
man to  the  payment  of  a  note  made  to  the  complainants  in  their  representa- 
tive capacity,  charging  that  tlie  note  sued  on  was  executed  May  29,  1884,  the 
intestate  having  died  April  30,  1884.  •  The  allegations  relied  upon  for  a  re- 
covery are  as  follows :  '*  The  d^endants  purchased  goods  and  other  neces- 
saries from  A.  M.  Fisher,  and  had  them  charged  to  her,  and  bound  to  her 
separate  estate  for  the  payment  of  the  same."  ^^ After  the  death  of  A.  M. 
Fisher,  M.  J.  and  J.  II.  Freeman  executed  the  following  note,"  (set  out  in  the 
majority  opinion:)  "The  credit  was  originally  extended  to  her  on  account  of 
her  separate  estate. "  The  bill  is  sworn  to  by  H.  G.  Warren  alone.  The  lan- 
guage is:  "The  averments  of  the  bill  are  true,  to  the  best  of  his  knowledge, 
information,  and  belief."  He  does  not  and  cannot  pretend  to  know  any  fact. 
The  answer  denies  the  debt  to  be  the  debt  of  the  wife,  and  says  it  is  the  debt 
of  the  husband  alone.  There  is  no  proof  of  the  truth  of  the  allegations  of  the 
bill,  nor  is  there  any  admission  of  their  truth  in  the  answer.  The  affidavit 
to  the  bill  cannot  be  looked  to  as  evidence.  The  answer  (which  is  sworn  to) 
makes  an  issue. 

Other  questions  out  of  the  way,  I  think  the  decree  is  correct;  but  the 
"necessaries"  were  not  furnished  at  the  time  of  the  making  of  the  note.  The 
note  is  not  executed  to  the  party  who  did  furnish  the  necessaries,  nor  is  any 
evidence  left  by  him  that  he  contracted  with  the  wife  upon  tlie  faith  of  her 
separate  estate,  and  with  a  stipulation  in  writing  by  her  that  her  separate 
estate  is  bound  on  a  contract  for  "goods  and  other  necessaries."  When  the 
goods  were  furnished  is  left  to  surmise.  It  may  have  been  one,  five,  or  ten 
years  before  the  execution  of  the  note.  As  I  understand  the  law  in  such 
cases  the  wife's  stipulation  in  writing  to  bind  her  separate  estate  must  be  en- 
tered into  at  the  time  of  the  purchase  and  delivery  of  the  goods,  and  be  apart 
of  the  contract  of  sale  and  purchase;  or,  to  put  it  more  clearly,  it  must  be 
upon  the  faith  and  credit  of  such  express  stipulation  by  her  that  the  goods  are 
furnished  or  the  work  done.  When  the  goods  have  been  delivered  without 
such  stipulation,  a  subsequent  contract  or  undertaking  to  bind  the  separate 
estate  is  without  consideration.  Here  the  "goods  and  c£her  necessaries"  were 
certainly  consumed  before  the  stipulation  to  bind  her  estate  was  made  or 
thought  of.  If  the  feme  covert  may,  after  she  and  her  husband  have  re- 
ceived the  articles  upon  the  joint  assessment  of  herself  and  husband,  and  even 
after  the  death  of  the  one  who  furnished  them,  bind  her  separate  estate  by  a 
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flimple  recital  in  a  note,  she  may  do  so  at  any  period  in  her  life,  without  regard 
to  lapse  of  time,  circumstances  of  purchase,  or  change  of  domestic  relation. 
The  result  will  be  the  introduction  of  a  new  rule  for  the  disposition  of  the 
estates  of  married  women. 

The  note  in  this  case  is  due  at  one  day.  The  bill  seeks  to  reach  real  estate 
while  the  undertaking  by  her  does  not  prevent  her  disposition  of  it  under  the 
forms  of  law.  The  creditor  is  enabled  by  his  due  paper  to  impound  the  prop- 
erty at  once,  and  defeat  any  purpose  of  disposition  otherwise  than  to  the  sat- 
isfaction of  his  debt,  as  is  done  in  this  case. 

A  review  of  the  facts  claimed  shows  that  husband  and  wife  bought  the 
goods,  had  them  charged  to  her,  and  bound  her  separate  estate  for  the  pay- 
ment. Upon  what  principle  is  the  wife  or  her  property  to  be  bound  by  a  con- 
tract made  under  such  circumstances?  If  the  facts  charged  are  true,  they 
simply  make  a  conti^act  for  the  husband,  and  the  consent  of  the  wife  is  a 
nullity,  she  being  persuaded  to  have  acted  under  his  coercion  in  all  under- 
takings in  the  usual  form  in  his  presence.  I  know  of  no  rule,  case,  or  dictum 
that  will  take  her  act  in  this  case  out  of  the  general— I  may  say  universal — 
mle  in  this  state. 

The  wife  pleads  her  coverture,  and  further  defends  upon  the  ground  that 
she  signed  the  note  without  clearly  understanding  the  obligation  she  was 
taking  upon  herself,  and  without  in  fact  knowing  whether  she  possessed  a 
separate  estate;  that  she  did  not  have  the  benefit  of  the  advice  of  counsel,  of 
her  husband,  nor  of  any  one  else;  that  complainant  Warren  presented  the 
note,  and  induced  her  to  attach  her  signature.  Complainant  Warren  in  no 
way  meets  these  responses  of  the  answer.  He  alone  could  have  explained. 
He  was  the  only  witness  to  the  transaction,  and  the  principal  actor.  The 
statements  in  the  ansu>er  directly  thrust  at  his  integrity.  If  he  proposes  to 
hold  a  married  woman  to  her  contract  with  him,  he  ought  to  be  required  to 
establish  its  fairness  when  it  is  solemnly  challenged  by  answer  under  oath. 
Failing  to  do  so,  I  am  to  treat  her  version  as  true;  and  his  case  should  fail. 
While  he  could  know  nothing  of  the  contract  he  charges  between  his  intes- 
tate and  Freeman  and  wife,  he  does  know  what  passed  at  the  execution  of  the 
mote,  and  whether  Mrs.  Freeman  understood  the  character  and  effect  of  the 
paper  he  had  prepared,  and  which  he  induced  her  to  sign.  His  silence  is  sig- 
nificant. 


CiTRTis  &  Co.  Manttp'o  CJo.  t>.  Williams. 

(Supreme  Qmri  of  Arharuas.    February  28,  1887.) 

1.  SaLX—ImpLIED  WaRRAHTY— MAinJFACnJBKB. 

Where  a  manafactnrer  undertakes  to  supply  goods  manufactured  by  bfniself,  to 
be  used  for  a  particular  purpose,  and  the  vendee  has  not  had  the  opportunity  to  in- 
spect tbegoods,  and  trusts,  as  he  must  ueoessarily  do  in  such  a  case,  to  the  judgment 
and  skill  of  the  manufacturer,  it  is  an  implied  term  in  the  contract  of  sale  that  he 
shall  furnish  a  merchantable  article,  reasonably  fit  for  the  purpose  for  which  it  was 
intended.^ 

2.  Same— EviDKWcE— Vbrdici. 

The  facts  in  this  case  examined,  and  Ae/d,  that  the  evidence  was  sufficient  to  Jus- 
tify the  verdict. 

Appeal  from  circuit  court,  Clay  county. 

F.  G,  Taylor,  for  appellant.    /.  C.  Hawthorne,  for  appellee. 

Smith,  J.  The  complaint  alleges,  in  brief,  that  appellee,  at  the  request  of 
appellant,  purchased  from  it  a  pair  of  trucks  and  eight  tram-car  wheels,  man- 

1  When  an  article  is  manufactured  or  sold  for  a  particular  purpose,  a  warranty  is  im- 
plied that  it  is  reasonably  fit  for  that  purpose.  Shatto  v.  Abemethy,  (Minn.)  29  N.  W. 
Bep.  325,  and  note. 
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ufactured  by  appellant;  that  appellant  represented  the  same  to  be  good,  boMi 
in  quality  and  workmanship,  and  that  said  trucks  and  tram-car  wheels  were 
not  good  both  in  quality  and  workmanship,  but  were  defective,  and  became 
useless  to  appellee,  to  his  damage  in  the  sum  of  $110.  The  answer  admits 
the  sale  of  the  trucks  and  tram-car  wheels,  but  denies  that  appellant  repre- 
sented the  same  to  be  good,  either  in  quality  or  workmanship,  and  also  denies 
that  the  truck  and  tram-car  wheels  were  defective,  and  alleges  that  appellee 
used  the  same  several  months,  and  did  not  make  any  complaint,  or  notify  the 
appellant  of  any  defects;  that  appellant  did  not  know  that  appellee  claimed 
that  any  of  the  articles  were  defective  until  after  suit  was  brought  for  the 
purchase  money. 

H.  H.  Williams,  the  plaintiff,  in  substance,  testified:  "In  August,  1883,  I 
commenced  to  correspond  with  appellant  in  reference  to  tram-car  wheels  and 
trucks.  In  October  it  shipped  me  a  heavy  pair  of  trucks,  that  were  too  heavy 
for  the  purpose  for  which  I  purchased  them.  An  agent  of  appellant  was  down* 
and  informed  me  that  they  were  getting  up  a  new  kind  of  ti*am-car  wheels 
and  trucks.  I  informed  him  of  the  kind  I  wanted;  and,  upon  the  agent  rep- 
resenting that  they  could  till  the  order,  and  their  machinery  was  adapted  to 
use  on  my  tram-road,  gave  an  oixler  for  a  set  of  tram-car  wheels  for  the  axles 
that  had  been  shipped  with  the  heavy  wheels;  also  gave  nn  order  for  three 
eight- wheel  tram-car  wheels  and  axles.  In  October,  1883,  I  received  the 
goods,  and  commenced  to  use  the  tram  cara  then  soon.  Sent  truck-wheels 
out  to  be  used,  and,  on  learning  that  they  were  not  in  use,  made  an  examina- 
tion, and  tried  to  use  them.  The  hubs  were  so  irregular  that  in  making  a 
revolution  they  would  run  off  the  track.  Had  no  way  of  making  them  smooth. 
In  the  fall  I  went  to  St.  Louis,  and  advised  appellant  that  I  could  not  use  the 
wheels,  and  that  I  would  return  them.  Appellant  said  they  would  not  b^ 
worth  anything  to  it.  About  sixty  days  after  I  commenced  to  use  the  ti*am 
cars,  the  wheels  on  the  axles  of  one  became  loose.  I  tightened  them  up  sev- 
eral times.  It  was  on  account  of  defect  in  pressing  them  on  the  axles  that 
caused  them  to  come  off.  I  paid  $140  for  the  eight  wheels  and  four  axles  that 
came  loose,  and  think  their  value  was  depreciated  $80;  that  is,  they  were  worth 
$80  less  by  reason  of  the  defect.  Paid  $24.80  for  the  truck-wheels  that  proved 
worthless.  Gave  my  acceptance  for  the  machinery,  and  renewed  same  two- 
or  three  times.  May  4,  1884,  agent  of  appellant  came  down.  I  showed  him 
defective  car-wheels,  and  iisked  a  set-off.  Suit  was  commenced  soon  after- 
wards. 1  did  intend  to  file  a  counter-claim,  but  had  given  two  notes,  and 
could  not  remember  for  certain  which  note  included  the  purchase  money  of 
the  defective  machinery.  The  reason  I  did  not  ask  at  once  to  be  allowed  a 
credit  for  the  defective  machinery  was  that  I  was  owing  them  a  considerable 
bill,  and  supposed,  when  we  made  final  settlement,  they  would  allow  me  a 
proper  credit.  Was  on  good  temis  with  appellant,  and  dealt  with  it  to  the 
extent  of  ten  or  twelve  hundred  dollars.  The  other  two  cars  that  I  purchased 
and  paid  $140  each,  are  good,  and  I  am  yet  using  them."  John  Sees  testi- 
fied: "I  am  a  machinist.  Have  seen  the  four  truck-wheels.  They  were 
worthless,  except  for  old  iron.  It  would  cost  $20  to  grind  the  hubs  smooth- 
with  a  grind  rock,  and  $5  to  make  them  smooth  with  machinery. "  W.  T.  Grif- 
fith testified  that  the  four  light  wheels  were  totally  worthless  to  use  on  tram- 
road.     This  was  all  of  plaintiff's  testimony. 

For  defendant,  John  Stewart  testified:  "I  am  secretary  of  Curtis  &  Co. 
Manufacturing  Company,  the  defendant.  In  August,  1883,  plaintiff  bought 
of  it  ten  sets  of  wheels  and  axles  complete,  for  tram  cars,  for  which  he  gave 
his  acceptance,  amounting  to  $490,  due  January  14,  1884.  On  maturity,  we 
renewed  this  paper  at  his  request,  on  promise  of  payment  on  March  17, 1884. 
At  maturity,  plaintiff  called  on  me  and  gave  his  note  for  three  hundred  dol- 
lars, and  promised  to  pay  balance  on  his  return  from  Iowa  in  a  few  days. 
lie  failed  to  pay  the  balance  or  assign  any  reason.    To  accommodate  him. 

Digitized  by  VjUUV  IC 


Ark.]  GILL  V.  HARDIN.  519 

further,  took  his  note  for  balance.  Plaintiff  failed  to  pay  these  notes  on  ma- 
turity. We  instructed  B.  W.  Brown  to  call  on  him  for  payment.  We  brought 
suit  and  recovered  our  money.  In  circuit  court  plaintiff  filed  counter-claim, 
but  withdrew  it.  Had  a  great  many  meetings  with  plaintiff,  and  he  never 
intimated  any  claim  for  damages  or  defects  in  any  of  the  madiinery  sold  him ; 
neither  was  there  any  ocumplaint  in  any  of  his  correspondence.  All  of  the 
business  was  done  through  me.  Plaintiff  expressed  himself  several  times  to 
be  well  satisfied,  saying  everything  furnished  him  was  first  class.  Defendant 
did  not  know  of  any  defects  in  any  of  the  machinery  sold  plaintiff.  Plaintiff 
bought  goods  at  different  tiroes  after  the  original  sale.  On  February  29, 1884, 
he  Ijought  last  article,  and  his  account  was  closed,  and  he  was  rendered  a 
statement  giving  all  the  debits  and  credits." 

The  jury  returned  a  verdict  for  $100,  and  the  defendant  moved  for  a  new 
trial  for  misdirection,  and  because  the  verdict  is  not  sustained  by  the  law  and 
the  evidence.    But  his  motion  was  denied. 

The  bill  of  exceptions  shows  that  the  court  charged  the  jury,  and  also  re- 
fused the  defendant's  prayers  for  directions.  But,  as  this  chai*ge  and  these 
prayers  are  not  incorporated  in  the  bill  of  exceptions,  nor  referred  to  with 
such  certainty  as  to  identify  them  and  make  them  a  part  of  the  record,  we 
are  relieved  from  inquiring  into  their  correctness.  The  only  question,  then, 
presuming  the  jury  to  have  been  properly  charged,  is  whether  the  foregoing 
testimony  warrants  the  verdict  that  was  given.  Proof  of  an  express  warranty 
by  the  defendant  of  the  quality  of  this  machinery  was  not  essential  to  a  re- 
covery. Ordinarily,  upon  sale  of  a  chattel,  the  law  implies  no  warranty  of 
quality.  But  there  are  exceptions  to  the  rule,  as  well  established  as  the  rule 
itself.  One  of  these  exceptions  is  where  a  manufacturer  undertakes  to  supply 
goods  manufactured  by  himself,  to  be  used  for  a  particular  purpose,  and  the 
vendee  has  not  had  the  opportunity  to  inspect  the  goods.  In  that  case  the 
vendee  necessarily  trusts  to  the  judgment  and  skill  of  the  manufacturer,  and 
it  is  an  implied  term  in  the  contract  that  he  shall  furnish  a  merchantable  ar- 
ticle, reasonably  fit  for  the  purpose  for  which  it  is  intended.  Benj.  Sales, 
fg  645, 667,  et  seq. ;  1  Pars.  Cont.  586;  Broum  v.  JSdgington,  2  Man.  A  G.  279 ; 
ones  V.  Just,  L.  R.  3  Q.  B.  197;  Harris  v.  WaiU,  51  Vt.  481,  31  Amer.  Bep. 
694;  Rodgers  v.  Niles,  11  Ohio  St.  48. 

From  the  testimony,  the  jury  might  believe  that  the  trucks  and  tram-car 
wheels  were  defective,  and  ill-adapted  to  the  buyer's  road,  with  which  road 
the  defendant  was  acquainted,  and  that  seasonable  notice  of  the  defect  was 
given,  accompanied  by  an  offer  to  return  them,  which  was  declined.  Af- 
firmed. 


Gill  «.  Habdin  and  another. 
(Supreme  Court  of  Arkanaas.    March  5,  18S7.) 

EiTOPPEI/— MOBTO AOB— DbKD  A BSOLUTB— PUBCH A8ER— P08BE88ION— NoTICB. 

A.,  being  in  debt  to  B.,  executed  a  mortgage  to  him  upon  real  estate.  The  land 
at  the  time  was  incumbered  by  other  Hens,  which  were  paid  off  by  B.  and  one  C, 
another  of  A.'s  creditors,  who  was  also  to  be  protected  by  the  mortgage.  A.  then 
executed  a  deed,  absolute  in  form,  to  D.,  under  a  parol  agreement  that  he  should 
sell  the  land,  and  out  of  the  proceeds  discharge  first,  the  debt  to  B.,  then  that  to 
the  other  creditor,  and  pay  the  residue  over  to  him.  D.  afterwards  sold  and  con- 
Teved  the  land  to  E..  wno,  before  concluding  his  purchase,  informed  A.,  who  was 
still  in  possession,  tnat  he  was  negotiating  for  it.  A.  supposed  that  E.  had  been 
referred  to  him  by  D.  to  ascertain  the  price  to  be  placed  on  the  land,  but  gave  him 
no  intimation  of  a  secret  agreement  between  him  and  D.  that  the  property  should 
not  be  sold  without  his  consent.  Heldy  in  a  suit  by  A.  against  the  purchaser,  that 
he  is  concluded  from  setting  up  the  fact  that  the  deed  was  intended  as  a  mortjgage. 

Appeal  from  circuit  court,  CJonway  county. 
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8.  R,  Allen 9  for  appellant.    /.  H,  Harrod^  for  appelleea. 

Ck>CKRiLL,  0.  J.  The  appellant,  GUI,  was  indebted  to  one  Moore,  and,  de- 
siring to  secure  the  payment  of  the  debt,  agreed  to  execute  a  mortgage  to  him 
upon  real  estate  in  the  town  of  Morrillton  for  that  purpose.  The  land  at  that 
time  was  incumbered  by  mortgage  and  judgment  liens,  and  after  negotiation 
between  the  parties  these  liens  were  paid  off  by  Moore  and  a  Dr.  Orowell,  an- 
other of  Giirs  creditors,  who  was  also  to  be  protected  by  the  mortgage,  and 
Gill  then  executed  a  deed,  absolute  in  form,  to  the  appellee  Hardin,  under  a 
parol  agreement  that  Hardin  should  sell  the  land,  and  out  of  the  proceeds  dis- 
cliarge,  first,  the  debt  to  Moore,  then  that  to  the  other  creditor,  and  pay  the  res- 
idue over  to  him.  The  deed  was  executed  to  Hardin  instead  of  Moore,  be- 
cause it  was  feared  Moore*s  wife  would  retard  the  contemplated  sales  by  re- 
fusing to  relinquish  dower.  The  device  of  securing  the  debts  by  a  convey- 
ance absolute  in  form  was  suggested  by  Gill,  for  the  reason,  as  he  testifies, 
that  he  was  *^ somewhat  involved,"  which  is  made  plain  by  the  explanation 
that  he  was  in  debt.  There  appears  to  have  been  a  rautunl  understanding 
between  the  secured  creditors  and  Gill  that  Hardin  should  not  execute  a  deed 
to  any  part  of  the  land  until  Gill  approved  the  price  for  which  it  was  to  be 
sold.  About  a  year  after  the  conveyance  to  Hardin,  Hervey,  one  of  the  ap- 
pellees, purchased  the  land  from  Hardin  for  the  sum  of  $1,200,  paid  on  de- 
livery of  the  deed.  Before  concluding  his  purchase,  he  sought  Gill,  who  was 
in  possession  of  the  property,  and  informed  him  that  he  was  negotiating  with 
Hardin  to  purchase  it.  Gill  supposed  that  Hervey  had  been  referred  to  him 
by  Hardin  to  asceitain  the  price  to  be  placed  on  the  land,  but  gave  him  no 
intimation  of  the  secret  agreement  not  to  sell  the  premises  without  his  con- 
sent. Hervey  returned  to  Hardin,  and  obtained  a  conveyance.  The  price 
paid  was  less  than  the  amount  due  Moore.  Gill  was  dissatisfied  with  the 
sale,  and  filed  his  bill  against  Hervey,  Hardin,  and  the  heirs  of  Moore  to  re- 
deem. In  the  mean  time  Hervey  had  instituted  his  action  for  the  possession 
of  the* land.  Gill  filed  a  cross-complaint,  the  same  in  effect  as  his  original 
complaint,  and  the  case  was  transferred  to  equity,  and  there  consolidated  and 
tried  with  Gill's  suit.  The  deci-ee  was  against  Gill  throughout,  and  he  has 
appealed. 

The  principle  that  the  possession  of  land  is  notice  to  the  world  of  the  pos- 
sessor's equities  in  the  premises  is  invoked  to  charge  Hervey  with  notice  of 
'  the  secret  agreement  between  Gill  and  his  creditors.  It  is  held  by  high  au- 
thority tluit  possession  by  a  grantor  is  not  notice  of  equities  in  him  contem- 
poraneous with  the  deed  to  one  who  purchases  the  land  on  the  faiti)  of  his  re- 
corded conveyance;  the  presumption  of  a  claim  of  right  which  arises  from 
possession  being  rebutted,  it  is  said,  by  the  absolute  deed.  Newhall  v.  Pierce^ 
5  Pick.  450;  Bloomer  v.  Uendei'aon,  8  Mich.  395;  1  Jones,  Mortg.  §  600,  and 
cases  cited ;  Wade,  Notice,  g  299,  and  cases.  But  the  facts  of  this  case  do  not 
render  it  necessary  to  narrow  the  consideration  of  the  question  to  such  limits. 
The  doctrine  of  constructive  notice  from  possession,  however  broad  or  lim- 
ited its  application,  is  applied  only  as  a  shield  to  protect  him  who  has  er(ui ta- 
ble rights,  and  not  for  the  benefit  of  one  who  is  without  equity.  Groton  Sav. 
Bank  v.  Batty,  30  N.  J.  £q.  126.  Now,  Gill's  deed  was  made  absolute  in  form, 
as  we  may  infer  from  his  statement,  in  order  to  enable  him  to  hide  his  equity 
of  redemption  in  the  land  from  the  search  of  his  creditors.  He  had  thus  given 
to  Hardin  for  this  fraudulent  purpose  the  means  of  deceiving  Hervey,  and 
leading  him  to  believe  that  Hardin  was  the  unconditional  owner  of  the  land. 
By  his  deed,  he  was  continually  holding  him  out  as  such.  He  came  in  act- 
ual contact  with  Hervey  while  the  treaty  for  purchase  was  on,  and  was  then 
informed  by  Hervey  himself  of  that  fact;  but  he  held  his  peace  about  the  se- 
cret agreement,  and  permitted  him  to  be  entrapped  in  the  snare  his  active 
agency  had  set.    He  is  not,  for  these  reasons,  entitled  to  the  consideration  of 
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-equity  in  a  suit  against  the  purchaser,  and  he  is  therefore  concluded  from  set- 
ting up  the  fact  that  the  deed  was  intended  as  a  mortgage.     Groton  8av. 
Bank  v.  Batty,  supra;  BrarrMe  v.  Kingsbury,  39  Ark.  131. 
Let  the  decree  be  affirmed. 


Pabk£s  c.  Wbbb. 
{Sapnme  Owtrt  itf  Arbantas.    March  12,  1887.) 

1.  JCHTIOn  OF  TH«  PeAOR— JUKIBDiOnON— TbOVKR. 

Const.  Ark.  art.  7,  {  40,  oonferring  upon  Justices  of  the  peace  jurisdiction  in  all 
matters  of  damage  to  personal  property,  where  the  amount  in  controyersv  does  not 
exceed  $100,  includes  all  injuries  which  one  may  sustain  in  respect  to  his  owner- 
ship of  personal  property,  and  therefore  embraces  damages  for  trover  and  conver- 
sion. 
"2.  MoBTOAGEB — Of  Obop— Bt  Tenawt— Land  Rknted  on  Shares. 

The  object  of  Mansf.  Dig.  Ark.  f  4452,  providing  that,  where  land  is  rented  for 
a  share  in  the  orop^  no  mortgage  or  conveyance  of  any  part  of  the  crop  made  by 
the  person  cultivating  the  land  shall  have  validity,  unless  made  with  the  consent 
of  the  employer  or  owner  of  the  land  or  crop,  which  consent  must  be  indorsed 
on  such  mortgage  or  conveyance,  is  not  to  impose  an  absolute  restraint  on  the 
tenant's  power  of  alienation,  but  merely  to  protect  the  landlord;  and  thereforei 
when  their  respective  rights  in  the  orons  have  been  ascertained  and  adjusted,  and 
the  laborer's  pr  tenant's 'part  specifically  set  aside  to  him,  he  may  mortgage  it  or 
dispose  of  it  as  he  wilL  independently  of  the  landlord's  consent.  And  a  mortgage 
made  in  such  case  of  the  tenant  or  laborer's  share,  without  the  landlord's  consent, 
will  prevail  as  against  a  subsequent  purchaser  from  the  tenant  or  laborer. 

Appeal  from  circuit  court,  Franklin  county. 

Ed,  //.  Matfies,  for  appellants.     TI,  M.  A  G,  B.  Rose,  for  appellee. 

CocKRtLL,  C.  J.  This  action  was  begun  by  the  appellee  against  the  appel- 
lants, before  a  justice  of  the  peace,  to  recover  damages  for  the  conversion  of 
a  one-half  interest  In  a  bale  of  cotton.  On  appeal  to  the  circuit  court,  he  re- 
<soyered  $27.50,  the  amount  claimed.  It  is  urged  that  the  justice  had  no 
Jurisdiction  of  the  cause  of  action.  Justices  of  the  peace  have  jurisdiction, 
among  other  causes,  where  the  amount  in  controversy  does  not  exceed  $100, 
in  all  matters  of  damage  to  personal  property.  Article  7,  §  40,  Const.  1874. 
This  clause  has  been  construed  to  mean  all  injuries  which  one  may  sustain  in 
respect  to  his  ownership  of  personal  property,  and  includes  damages  for  con- 
version. 8t.  Louis,  I,  M,  c&  B.  Ry.  v.  Briggs,  4tl  Ark.  59.  But  it  is  argued 
that  the  plaintiff  did  not  prove  that  he  was  the  owner  of  the  property.  He 
was  the  mortgagee  in  an  instrument  covering  the  cotton,  \vliich  had  been 
duly  acknowledged  and  filed  for  record.  His  mortgagor  was  a  share  crop- 
per, whose  only  interest  in  the  crop  of  cotton  when  the  moitgage  was  exe- 
cuted was  the  right  to  have  a  share  of  the  cotton,  when  made,  set  apart  to 
him  as  his  wages,  or  to  asseit  a  lien  on  the  crop  for  their  payment.  Mansf. 
Dig.  §  4445.  The  bale  of  cotton  in  dispute  was  purchased  by  the  appellants 
from  the  cropper's  landlord,  the  latter  informing  them  at  the  time  of  purchase 
that  one-half  belonged  to  him,  and  the  other  to  the  share  cropper,  or  to  his 
mortgagee,  the  appellee.  The  argument  is  that  the  mortgage  was  void  (1) 
because  the  mcjftgaffor  had  nothing  to  mortgage  at  the  time  the  instrument 
was  executed;  and  (2)  that,  if  he  had  an  interest  in  the  cotton,  the  mortgage 
is  invalid  under  the  statute,  because  the  consent  of  the  landlord  to  its  execu- 
tion was  not  obtained. 

1.  It  was  recently  explained  and  reasserted,  in  Hammock  v.  Creekmoore, 
4xnte,  180,  that  a  cropper  on  shares,  with  such  rights  as  the  mortgagor  here 
had,  may  mortgage  his  contingent  interest  in  the  crop  to  be  raised;  and,  since 
the  act  of  March  11.  1875,  when  there  is  anything  in  esse  for  the  mortgngee  to 
take  hold  upon,  the  legal  title  vests  in  the  mortgagee,  {Beard  v.  Stat€j  43  Ark. 
284,)  and  he  may  maintain  an  action  for  the  conversion  of  the  property  cov- 
ered by  the  mortgage,  (Jarratt  v.  McDaniel,  32  Ark.  598;  Meadow  v.  Wise, 
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41  Ark.  285.)  It  was  clearly  proved  that  the  cotton  in  question  had  been  set 
apart  by  the  landlord  as  the  mortgagor's,  and  was  actually  sold  by  him  as 
such.  The  mortgage  had  then  attached,  and  the  appellants  purchased  subject 
to  it. 

2.  The  statute  relied  upon  as  invalidating  the  mortgage,  after  providing 
that  tlie  landlord  shall  have  a  lien  for  certain  purposes  upon  the  laborer's  in- 
terest in  the  crop  without  the  necessity  of  a  written  contract,  reads  as  follows: 
**  And  in  such  cases  no  mortgage  or  conveyance  of  any  part  of  the  crop  made 
by  the  person  cultivating  the  land  of  another  shall  have  validity,  unless  made 
with  the  consent  of  the  employer  or  owner  of  the  land  or  crop,  which  consent 
must  be  indorsed  on  such  mortgage  or  conveyance."  Mansf.  Dig.  §  4452. 
Tliis  provision  is  from  the  act  designed  to  regulate  the  landlord  and  labor 
system.  It  defines  certain  rights  of  the  two  classes,  and  undertakes  to  protect 
each  against  imposition  by  the  other.  No  other  end  is  aimed  at.  It  cannot 
be  said  to  be  the  intention  of  the  act  to  place  the  tenant  under  the  tutelage  of 
the  landlord,  or  to  grant  to  the  latter  any  paternal  power  of  care  or  control 
ever  him.  The  prohibition,  then,  against  conveyance  or  mortgage  must  have 
been  intended  only  as  a  protection  to  tlie  landlord,  and  not  as  an  absolute  re- 
straint upon  alienation  by  the  tenant  or  laborer.  The  latter  has  the  power, 
notwithstanding  the  act,  to  enjoy  the  fruits  of  his  labor  by  anticipation,  if  he 
sees  fit,  to  the  same  extent  that  the  landlord  has,  aAd  without  consulting  him. 
The  laborer  has  a  lien  on  the  crop  produced  to  protect  his  interest,  (section 
4445,)  and  he  can  do  no  act  by  sale  or  mortgage  to  prejudice  the  statutory 
rights  of  the  landlord;  but  when  their  respective  interests  in  the  crop  are  set- 
tied  by  agreement,  as  was  done  in  this  case,  and  the  laborer's  property  spe- 
cifically designated,  a  stranger  cannot  be  heard  to  raise  the  objection  that  the 
landlord  had  not  consented  to  the  laborer's  contract  of  sale  or  mortgage.  It 
is  then  a  matter  of  no  concern  to  the  landlord,  and  his  consent  is  immaterial. 

The  appellants  wholly  denied  the  appellee's  right  to  any  part  of  the  prop- 
erty. Their  acts  amounted  to  a  conversion,  and  the  action  against  them  was 
properly  maintained.  Bertrand  v.  Taylor,  82  Ark.  470;  HqtMnock  v.  Creek^ 
moore,  siipra. 

Affirmed. 


Dunn  AG  AN  o.  Shaffer  and  others. 

{Supreme  Court  of  ArkaiMOB,    March  12,  1887.) 

JosncB  OF  THE  Pbace—Civil  Jurisdictiow— Power  to  Set  Aside  ExEcunow  Sale. 
A  justice  of  the  peace  bad  no  dvil  jurisdiction  at  common  law.    His  jariadic- 
tion  in  that  respect  is  entirely  statutory,  and,  being  an  inferior  court,  he  takes  noth- 
ing by  implication  except  what  is  necessary  to  make  etTective  his  express  powers. 
He  has  no  authority  to  set  aside  a  sale  made  under  execution. 

Appeal  from  circuit  court,  Green  county. 

X.  i.  Mack,  for  appellant.    N.  W,  Norton^  for  appellees. 

Battle,  J.  Shaffer,  Swartz  &  Co.  recovered  a  judgment,* before  a  justice 
of  the  peace,  against  D.  A.  Smith,  and  sued  out  an  execution  thereon.  The 
constable  to  whom  the  execution  was  directed  levied  it  upon  certain  personal 
propeiiiy  of  Smith,  and  sold  it,  and  William  Dunnagan  became  the  purchaser. 
Shaffer,  Swartz  &  Co.  then  applied  to  the  justice  to  set  aside  the  sale,  on  the 
ground  it  was  illegal.  Ten  days*  notice  of  the  application  having  first  been, 
given,  the  justice  heard  the  application,  and  set  aside  the  sale.  William 
Dunnagan  then  filed  in  the  Green  circuit  court  a  petition  for  oer^iomW.  recit^ 
ing  therein  the  foregoing  facts,  and  asked  that  the  order  setting  aside  the 
sale  be  vacated.    Defendants  filed  a  demurrer  to  the  petition,  which  the  court 
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sustained,  and  dismissed  the  petition;  and  petitioner  appealed.  The  only 
question  in  the  case  is,  did  the  justice  of  the  peace  have  authority  to  set  aside 
the  sale? 

In  Jones  v.  Reed,  1  Johns.  Cas.  20,  it  is  laid  down  that  ''it  is  a  clear  and 
salutary  principle  that  inferior  jurisdictions,  not  proceeding  according  to  the 
course  of  the  common  law,  are  confined  strictly  to  the  authority  given  them. 
They  can  take  nothing  by  implication,  but  must  show  the  power  expressly 
given  them  in  every  instance.  The  sound  rule  of  construction  in  respect  to 
the  courts  of  justices  of  the  peace  is  to  be  liberal  in  reviewing  their  pro- 
ceedings as  far  as  respects  regularity  and  form,  and  strict  in  holding  them  to 
the  exact  limits  of  jurisdiction  prescribed  to  them  by  the  statute."  Wight 
v.  Warner,  1  Doug.  384. 

In  Whitesides  v.  Kershaw,  44  Ark.  380,  this  court,  in  speaking  of  the  ju- 
risdiction of  justices  of  the  peace,  said:  "At  common  law  they  had  no  civil 
jurisdiction.  The  grant  of  this  authority  is  American,  and  results  from 
positive  law.  With  us  their  jurisdiction  is  derived  from  the  constitution^ 
and  they  possess  only  such  jurisdiction  as  is  expressly  given,  coupled  with 
the  incidental  powers  necessary  to  carry  it  into  effect.  All  jurisdiction  was 
parceled  out  and  distributed  by  the  constitution,  and  the  jurisdiction  not 
expressly  granted  to  some  otiier  court,  or  authorized  to  be  granted,  is  re- 
served to  the  circuit  courts.  The  justices  of  the  peace  take  nothing  by  im- 
plication, except  what  is  necessary  to  make  effective  their  express  powers," 

In  People  v.  Delaware  Common  Pleas,  18  Wend.  558,  it  was  held  a  justice 
of  the  peace,  after  having  entered  in  his  docket  the  amount  for  which  he  had 
rendered  judgment  against  a  defendant,  and  after  having  informed  the  par- 
ties, hiul  no  power  to  alter  the  same  by  reducing  the  amount,  although  he 
subsequently  discovered  that,  in  adding  up  the  several  items  which  he  consid- 
ered the  plaintiff  entitled  to  recover,  he  had  made  a  mistake  by  putting  down 
the  sum  total  at  SIO  more  than  ought  to  have  been  done,  and  that  such  an 
en*or  may  be  corrected  in  a  court  of  record  on  motion,  but  not  in  a  justice^s 
court. 

In  St.  Joseph  Manxif'g  Co,  v.  Harrington,  53  Iowa,  880,  5  N.  W.  Eep. 
568,  it  was  held  a  justice  of  the  peace  did  not  have  power  to  instruct  a  jury 
called  in  the  trial  of  a  cause  before  him,  because  the  power  to  do  so  w<is  not 
conferred  by  statute. 

In  Doughty  v.  Walker,  54  Ga.  595,  and  Broum  v.  Buttz,  15  S.  C.  488,  it  was 
held  a  justice  of  the  peace  could  not  set  aside  a  judgment  recovered  before 
him. 

In  Richards  v.  Reed,  39  Ind.  330,  it  was  held  a  submission  to  arbitration 
cannot  be  made  a  rule  of  court  in  a  court  of  a  justice  of  the  peace,  because 
not  authorized  by  statute. 

In  McNamara  v.  Spees,  25  Wis.  539,  it  was  held  that  a  justice  of  the  peace, 
having  received  a  verdict  against  a  defendant  on  Saturday  night,  and  having 
failed  to  render  judgment  forthwith  as  required  by  statute,  but  adjourned  it 
over  until  Monday  following,  therebv  lost  jurisdiction. 

In  Brady  v.  Taher,  29  Mich.  199,  ft  was  held  an  adjournment  of  a  cause  in 
a  justice's  court  for  more  than  four  days  after  the  trial  is  completed,  for  the 
purpose  of  rendering  judgment,  deprives  the  justice  of  jurisdiction  under  the 
Michigan  statute,  and  tliat  a  judgment  rendered  five  days  after  the  completion 
of  the  trial  is  void. 

We  cite  these  cases  to  show  how  the  rule  laid  down  in  Whitesides  v.  Ker- 
shaw, supra,  has  been  applied.  According  to  this  rule  and  the  authorities 
cited,  a  justice  of  the  peace  has  no  authority  to  set  aside  a  sale  under  execu- 
tion. It  is  not  necessary  to  the  exercise  of  the  jurisdiction  vested  In  him  by 
the  constitution.  If  the  sale  be  void,  the  property  can  be  resold,  without  a 
formal  order  setting  the  sale  aside.  Having  the  power,  as  held  by  this  court 
iu  Scanland  v.  Mixer,  34  Ark.  354,  to  quash  the  return  of  an  execution  issued 

Digitized  by  VjUUV  IC 


•524  SOUTHWESTERN   REPORTER.  [Ark. 

by  hiro,  for  legal  cause»  he  can  remove  the  only  obstacle  that  might  be  in  the 
way  of  a  second  levy  and  sale. 

Tlie  judgment  of  the  court  below  is  therefore  reversed,  and  this  cause  is 
remanded,  witli  instructions  to  the  court  to  overrule  the  demurrer  to  appel- 
lant's petition,  and  for  other  proceedings  not  inconsistent  with  this  opinion. 


State.  Use  of  Nevada  Co.,  v.  Hicks. 
(Supreme  Court  of  Arhnntcu.    March  12,  18S7.) 

1 .  Si  ATUTia—CoKBTRxrcTioi^— Action— CouKTiBB. 

The  Arkansas  act  of  February  27, 1879,  providing  that "  herec^fter^*  counties  shoald 
prosecnte  their  suits  in  the  name  of  the  state,  does  not  apply  to  suits  pending  at 
the  time  of  the  passage  of  the  act;  it  being  plainly  the  intention  of  the  l^slature 
by  the  use  of  the  word  **  hereafter  "  to  raase  the  act  purely  prospective. 
1.  CoNsrrruTioNAL  Law — Leomlatubs— Statxjtm — Pbactiob. 

Mansf.  Dig.  Ark.  i  6343.  providing  that  "no  action,  plea,  prosecution,  or  proceed- 
ing, civil  or  criminal,  pending  at  the  time  any  statutory  provision  shall  be  repealed, 
shall  be  affected  by  such  repeal,  but  the  same  shall  proceed  in  all  respects  as  if 
such  statutory  provision  haa  not  been  repealed,*'  is  unconstitutional,  as  the  legis- 
lature cannot  deprive  itself  of  the  right  to  exercise  its  power  of  amenmng  or  repeal- 
ing statutes  by  prescribing  the  method  in  which  it  shall  be  done. 

Appeal  from  circuit  court,  Nevada  county. 

U,  3f,  d'  Q.  B.  Rose  and  Smoote  <§  McRae,  for  appellant.  A.  B.  A  R.  B. 
Williams,  for  appellee. 

Gate,  Special  Judge.  In  August,  1876,  the  county  court  of  Nevada  county 
made  a  contract  with  appellees  to  build  a  county  bridge  for  the  sum  of  $1,500, 
to  be  built  by  the  first  day  of  November  following.  Commissioners  exam- 
ined the  bridge  on  sixth  day  of  said  month,  and  reported  same  not  according 
to  specification  of  contract,  and  the  county  court,  acting  on  said  report^  re- 
jected the  bridge,  and  declared  the  bond,  given  by  contractors  for  the  proper 
completion  of  the  bridge,  forfeited*  and  directed  suit  to  be  brought  on  it. 
This  suit  was  brought  on  seventeenth  day  of  November,  1878,  in  the  circuit 
court  of  Hempstead  county.  For  answer,  defendants,  who  are  the  appellees 
here,  stated  that  the  bridge  was  completed  in  time  and  manner  as  required  by 
contract;  that  it  had  not  been  rejected;  that  the  county  court  had  not  or- 
dered suit  on  bond;  that  the  bridge  had  not  been  ordered  to  be  taken  down; 
that  it  was  still  standing  where  it  was  built,  and  was  in  use  by  the  public, 
eta,  and  that  it  was  reasonably  worth  $1,800;  and  asking  that  this  be  consid- 
ered matter  of  cross-complaint,  and  that  they  have  judgment  for  same.  Case 
was  transferred  and  heard  on  equity  side  of  docket,  and  on  third  day  of  Feb- 
ruary, 1880,  decree  was  entered  in  favor  of  defendants  in  the  circuit  court, 
and  against  the  county,  for  $1,800.  From  this  decree  an  appeal  was  taken 
to  this  court,  and  decree  was  affirmed  at  May  term,  1882,  and  reported  in  88 
Ark.  557,  and  the  county  of  Nevada  was  ordered  to  pay  said  sum  of  $1,300, 
and  proper  mandate  issued.  Afterwards,  on  September  6, 1884,  the  county 
of  Nevada,  in  name  of  state  for  its  use,  filed  in  the  chancery  court  of  Hemp- 
stead county  a  bill  of  review,  asking  that  the  order  and  decree  made  in  the 
circuit  and  supreme  courts  in  the  original  suit  be  set  aside  and  held  for 
naught.  To  support  this  it  is  urged  (1)  that  there  is  newly-discovered  evi- 
dence; and  (2^  that  by  reason  of  the  act  of  February  12,  1879,  which  was 
passed  while  tne  suit  was  pending,  the  circuit  court  had  no  power  or  juris- 
diction to  entertain  a  claim  against  a  county,  or  render  judgment  therein.  A 
demurrer  was  sustained,  bill  dismissed,  and  appeal  to  this  court. 

As  to  the  first  proposition,  it  is  stated  that  about  the  time  the  county  made 
its  contract  with  Hicks  et  ah,  appellees,  to  build  the  county  bridge,  it  also 
granted  a  charter  to  one  Grayson  to  erect  a  toll-bridge  on  the  same  creek  at  the 
same  point;  that  appellees  bought  said  charter  of  Grayson,  and  took  from  him 
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an  as8if(nment  of  his  privileges  under  the  same,  and  have  ever  since  held  the 
bridge  as  their  private  property  under  Grayson's  franchise;  that  the  county* 
prior  to  the  rendition  of  the  original  decree,  had  no  knowledge  of  this  assign* 
ment  of  Grayson's  franchise  to  appellees,  and  no  reason  to  suppose  it  had  been 
done,  wherefore  they  were  unable  to  plead  it  in  bar  of  appellee's  claim .  As  to 
this  it  seems  to  be  immaterial  whether  the  county  had  knowledge  of  the  assign- 
ment of  Grayson's  privileges  to  appellees  or  not.  This  was  not  at  issue.  The 
question  determined  in  the  original  case  was  the  performance  or  non-perform- 
ance of  a  contract  to  build  a  public  bridge  for  the  county,  and  has  nothing  what- 
ever to  do  with  Grayson's  right  to  build  a  toll-bridge.  Appellees  had  a  right  to 
acquire  as  many  assignments  to  build  toll-bridges  as  they  should  choose,  and, 
for  the  purpose  of  the  matter  determined  in  the  original  suit,  the  county  had 
no  need  to  know  anything  about  it;  and  if  such  was  the  fact,  it  was  of  no 
importance  whether  it  was  ever  discovered  or  not.  It  can  be  seen,  however^ 
that  if  appellees  undertook  to  build  a  county  bridge  for  free  public  use»  and 
then  proceeded  to  hold  it  as  a  toll-bridge  for  their  own  use,  and  at  the  same 
time  demand  pay  for  building  it,  then  this  would  be  a  proper  matter  to  reply 
to  appellee's  counterK^laim ;  and  for  this  purpose  it  would  not  be  material 
whether  appellees  were  collecting  toll  under  an  assignment  to  them  of  a  grant 
to  Grayson,  or  without  semblance  of  authority.  They  had  no  right  to  appro- 
priate a  public  bridge  for  their  benefit  in  such  a  way;  and  if  it  was  done,  it 
must  have  been  known  to  the  county  court,  for  it  is  difficult  to  conceive  how 
the  county  court  could  conduct  this  somewhat  protracted  litigation  about  a 
bridge,  and  not  know,  until  the  matter  was  determined  in  the  courts,  that 
appellees  were  all  the  time  taking  tolls  on  the  same.  There  is  no  pretense  of 
such  want  of  knowledge  of  this  material  fact,  but  only  an  alleged  ignorance 
of  his  supposed  claim  of  right  to  take  toll  under  an  assignment.  This  is  cer- 
tainly insufficient  to  constitute  such  a  showing  as  to  authorize  the  coui-t  to 
set  aside  the  former  proceedings  and  decree. 

As  to  the  act  of  February  27, 1879,  which  was  passed  pending  the  suit,  it  is 
urged  with  great  earnestness  by  appellants  that  it  has  the  effect  to  terminate 
the  whole  proceedings;  that  all  steps  taken  after  the  passage  of  the  act  were 
void,  as  it  expressly  provided  that  the  counties  should  prosecute  their  suits  in 
the  name  of  the  state,  and  that  all  demands  against  counties  should  be  pre- 
sented to  the  county  court,  and  repealed  all  the  sections  of  the  statute  provid- 
ing for  bringing  suits  against  counties  in  the  circuit  court. 

It  is  held  in  Qreen  v.  Abi-aTiam,  48  Ark.  421,  that  "the  bringing  of  a  suit 
vests  in  a  party  no  right  to  a  particular  decision .  His  case  must  be  determined 
on  the  law  as  it  stands  at  the  time  of  the  judgment,  not  at  the  bringing  of  th& 
suit;  and  if,  pending  an  appeal,  the  law  is  changed,  the  appellate  court  must 
determine  the  case  under  the  law  in  force  at  the  time  of  the  decision;"  and 
this  is  the  language  of  Judge  Gooley  in  his  work  on  Constitutional  Limita- 
tions. 

In  the  case  of  Insurance  Co.  y.Eitchie,  5  Wall.  541,  an  action  was  brought 
under  a  revenue  law,  which  was  repealed  pending  the  suit,  and  it  was  held 
that  the  action  must  fail;  the  court  saying:  "It  is  clear  that  when  the  juris- 
diction of  a  cause  depends  upon  a  statute,  the  repeal  of  the  statute  takes  away 
the  jurisdiction;  and  it  is  equally  dear  that  where  a  jurisdiction  conferred  by 
statute  is  prohibited  by  a  subsequent  statute,  the  prohibition  is,  so  far,  a  re- 
peal of  the  statute  conferring  the  jurisdiction." 

Kumerous  other  authorities  on  this  subject,  and  in  the  same  direction,  might 
be  cited.  However,  only  one  more  will  be  referred  to,  as  it  states  the  rule  very 
clearly,  and  in  a  way  to  render  it  specially  applicable  here.  In  South  Carolina 
y.  Qaaiard,  101  U.  S.  433,  the  court  says:  "It  is  well  setUed  that  if  a  statute 
giving  a  special  remedy  is  repealed  without  a  safnng  clause  in  favor  of  pend- 
ing suitSt  all  suits  must  stop  where  the  repeal  finds  them.  If  final  relief  has 
not  been  granted  before  the  repeal  went  into  effect,  it  cannot  be  after." 
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From  1839  to  1879  there  were  statutes  providing  that  suits  by  and  against 
counties  might  l>e  brought  in  the  circuit  court,  and  the  manner  of  bringing 
and  conducting  them.  The  act  February  27,  1879,  in  its  second  section  pro- 
vides that  "hereafter"  a  different  proceeding  will  obtain.  Now,  it  was  ob- 
viously the  intention  of  the  legislature  by  the  use  of  the  word  "hereafter"  to 
make  the  act  purely  prospective,  and  with  a  saving  to  suits  pending.  Now, 
this  being  so,  tlie  county,  having  brought  its  suit  in  the  proper  court  before 
the  passage  of  the  act,  had  a  right  to  a  final  hearing  in  that  court,  and  the 
appellees  or  defendants  had  a  right  to  all  their  proper  defenses.  That  these 
defenses  were  proper  and  meritorious,  has  already  been  determined  by  this 
court,  and  is  settled,  and  the  act  in  question  was  as  ineffectual  to  take  away 
their  right  to  defend  in  the  Hempstead  circuit  court  as  the  right  of  the  county 
to  prosecute  its  suit.  In  further  support  of  this  view  appellees  insist  that, 
under  section  6343,  Mansf.  Dig.,  the  act  of  February  27,  1879,  could  not  af- 
fect a  suit  pending.  However,  on  this,  the  question  is  raised  as  to  whether 
the  legislature  can  constitutionally  limit  its  own  legislative  power. 

In  passing  on  a  somewhat  similar  statute,  the  supreme  court  of  Illinofs 
holds  that  "it  is  not  competent  for  the  legislature  to  limit  its  own  legislative 
powers  by  prescribing  rules  intended  to  govern  the  method  of  repealing  and 
amending  statutes.  The  power  to  repeal  and  amend  statutes  is  vested  in  the 
legislature  by  the  constitution,  and  the  legislature  cannot  deprive  itself  of  the 
right  to  exercise  this  power  by  prescribing  rules  as  to  the  method  in  which  it 
shall  be  done."     Mix  v.  IllhwU  Cent,  R.  Co.,  (syllabus)  6  N.  E.  Rep.  42. 

In  Files  v.  Fulleu  44  Ark.  273,  Eakin,  J.,  in  passing  upon  this  sta(^ 
ute,  says:  "We  have  an  old  statute  of  1837,  which  has  passed  unchallenged 
through  the  portals  of  all  subsequent  constitutions.  It  provides  that  no  ac- 
tion, plea,  prosecution,  or  proceeding,  civil  or  criminal,  pending  at  the  time 
any  statutory  provision  shall  be  repealed,  shall  be  affected  by  such  repeal, 
but  the  same  shall  proceed  in  all  respects  as  if  such  statutory  provision 
had  not  been  repealed.  This  statute  has. very  little  importance  save  in  her- 
meneuties,  and  has  been  rarely  invoked,  for  no  legislature  has  power  to  pre- 
scribe to  the  courts  rules  of  interpretation,  or  to  fix,  for  future  legislatures, 
any  limits  of  power  as  to  the  effect  of  their  action.  Any  subsequent  legisla- 
ture might  make  its  repealing  action  operate  in  pending  suits  as  effectually 
as  if  no  such  statute  existed;  and  the  couils  are  quite  free  yet  to  consider 
what  the  subsequent  legislature  did  in  fact  intend  or  had  power  to  do.  Still 
it  has  kept  its  place  on  the  statute-books,  and  it  is  persuasive,  at  least,  that 
subsequent  legislatures  meant  to  keep  in  harmony  with  it,  and  in  their  legisla- 
tion supposed  it  would  go  without  saying  that  when  a  repeal  was  made,  all 
rights  in  suit  pending  under  the  old  statutes  would  be  preserved."  This  con- 
struction of  this  statute  by  Justice  Eakin  seems  to  be  most  sound  and 
reasonable,  inasmuch  as,  instead  of  fixing  an  inflexible  rule  in  construing 
such  acts,  it  holds  that  "the  courts  are  quite  free  yet  to  consider  what  the 
subsequent  legislature  did  in  fact  intend,  or  have  power  to  do."  And,  in 
considering  these  statutes,  section  6343,  Mansf.  Dig.,  seems  to  be  a  general 
law,  and  the  act  of  February  27,  1879,  by  its  terms,  evidences  an  intention 
on  the  part  of  the  legislature  to  keep  in  harmony  with  the  existing  law,  and 
to  except  from  the  operation  actions  and  pleas  pending  at  the  time  of  its 
passage. 

Accordingly,  there  was  no  error  in  the  court  below  sustaining  the  demurrer, 
and  it  is  affirmed. 
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O'Brvan  v.  Fitzpatrick. 

(Siiprenif  Court  of  ArJtanM».    March  19,  1887.) 

CSoKTRACT— Validity— IwToxiCATiNo  Liquobs— Pbincipal  awd  Aoszct. 

By  an  agreement  between  plaintifTs  and  defendant,  the  latter  was  to  sell  "  Fitz- 
patrick Bitters,"  a  compound  containing  intoxicating  liquor  as  a  chief  ingredient, 
to  be  resold  in  yiolation  of  Arkansas  statute  of  March  8,  1879,  prohibiting  thenale 
of  any  *' compound  or  i>reparation  "  of  ardent  spirits,  ^'commonly  called  tonics," 
without  license.  Plaintifib  agreed  to  pay  defendant  a  commission,  and  represented 
that  the  liquor  could  be  sold  without  license,  and  authorized  him  to  sell  with  a 
guaranty  to  that  effect.  Under  this  agreement,  defendant  sold  a  part  of  the  liquor, 
when  plaintiils  called  for  a  settlement,  and,  not  being  satisfied  with  the  result^ 
sued  defendant  for  the  liquor,  as  goods  sold  and  delivered.  A  sale  of  these  bitters 
without  a  license  had  been  held  an  indictable  offense  prior  to  the  sale  in  this  case. 
Meld,  plalntifis  could  not  recover;  the  contract  beinn:  illegal,  potiorett  conditio  d&- 
fendenLin. ' 

Appeal  from  Garland. 

John  if.  Harrell,  for  appellant.  Geo.  H.  Sanders  and  J?.  W,  Reotor^  for 
appellee. 

CoCKRiLL,  C.  J.  Jacks  and  Fitzpatrick  were  partners  in  business,  and 
largely  engaged  in  the  sale  of  "Fitzpatrick  Bitters,'*  a  compound  containing 
intoxicating  liquor  as  a  chief  ingredient,  as  the  proof  shows.  They  consigned 
25  cases  of  this  liquor  to  O'Bryan  for  sale,  agreeing  to  give  him  all  over  a 
stated  price  per  case  realized.  At  the  same  time,  they  represented  to  0' Bryan 
that  the  liquor  could  be  sold  without  license,  gave  him  a  number  of  circulars  for 
general  distribution  which  contained  the  same  statement,  rfnd  authorized  him 
to  sell  with  a  guaranty  that  the  liquor  could  be  resold  without  license,  and  that 
they  would  hold  harmless  from  all  damage  those  who  purchased  from  him, 
and  resold  without  procuring  a  license.  This  transaction  was  subsequent  to 
the  act  of  March  8,  1879,  which  prohibits  the  sale  of  "any  compound  or  prep- 
aration" of  ardent  spirits,  "commonly  called  tonics,  bitters,  or  medicated 
liquors,  in  any  quantity,  or  for  any  purpose  whatever,  without  first  procuring 
a  license,"  to  exercise  the  privilege.  A  sale  of  these  same  bitters  without  a 
license  was  held  to  be  an  indictable  offense  in  Foster  v.  State^  36  Ark.  258. 
The  contract  between  the  parties  amounted,  then,  to  this:  that  O'Bryan,  who 
was  a  licensed  liquor  dealer,  should  sell  Jacks  &  Fitzpatrick's  liquor,  to  bo  re- 
sold in  violation  of  this  statute.  Under  this  arrangement,  0' Bryan  sold  a 
part  of  the  liquor,  when  the  appellees  called  for  a  settlement,  and,  not  being 
satisfied  with  his  answer,  demanded  pay  for  the  goods  sold,  and  possession  of 
what  he  had  on  hand,  and  not  receiving  either,  they  sued  him  for  the  value 
of  the  25  cases  as  for  goods  sold  and  delivered  by  them  to  him.  The  question 
ia,  can  they  recover? 

It  is  well  settled  that  an  act  which  is  forbidden  by  statute  cannot  be  made 
the  foundation  of  a  contract.  Lindsey  v.  Rottaken,  32  Ark.  620.  It  follows 
that  a  sale  of  liquor  in  violation  of  law  is  illegal.  Dunhar  v.  Johnson,  108 
Mass.  519.  A  mere  knowledge  by  the  vendor  that  liquor  is  to  be  resold  in 
violation  of  the  statute,  without  a  participation  in  the  illegal  act,  will  not 
vitiate  the  sales  he  may  make  to  intermediate  dealers.  1  Whart.  Cont.  §  343; 
Tatumy.  Kelley,  25  Ark.  209;  Parsons  Oil  Co,  v.  BoyetU  44  Ark.  230.  But 
if  the  vendor  designedly  contributes  to  the  scheme,  or  is  to  derive  a  benefit 
from  it,  or  if  there  is  a  unity  of  purpose  between  him  and  the  party  to  be 

1  An  acUon  which  grows  out  of  and  is  founded  upon  an  illegal  transaction,  where  plain- 
tiff and  defendant  are  in  equal  guilt,  cannot  be  maintained.  Gibbs  &  Sterrett  Manurg 
Oo.  v.  Brucker.  4  Sup.  Ct.  Rep.  672;  Fisher  v.  Lord,  (N.  H.)  3  Atl.  R^p.  927,  and  note ; 
Oould  V.  Kendall,  (Neb.)  19  N.  W.  Rep.  483;  Clarke  v.  Lincoln  LuniberCo,,  (Wis.)  18  N. 
W.  Rep.  492;  Hinuen  v.  Newman,  (Kan.)  12  Pac.  Rep.  144;  Feinenian  v.  Sachs,  (Kan.) 
7  Pac.  Rep.  222;  Mackintosh  r.Renton,  (Wash.  T.)  3  Pac.  Rep.  830;  Bach  v.  Smith, 
{Wash.  T.)  3  Pac.  Rep.  831. 
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supplied,  he  is  infected  with  the  latter's  criminality,  and  the  contract  is  void, 
Fisher  v.  Lord,  63  N.  H.  514,  3  Atl.  Rep.  927  ;  Foster  y.  Thurston,  11  Cush. 
322;  Riley  y.  Jordan,  122  Mass.  231.  Here  the  effect  of  the  arrangement 
between  Jacks  &  Co.  and  O^Bryan  was  that  parties  should  be  incited  to 
purchase  for  the  purpose  of  violating  the  law  under  a  guaranty  from  the 
vendors  to  shield  them  from  the  consequences  of  the  violation.  This  made 
all  the  parties  concerned  active  participants  in  the  illegal  act  of  sale.  O'Bryan 
was  only  the  agent  of  the  appellees  to  effect  the  illegal  sales;  but  an  agent  who 
undertakes  to  perform  a  contract  which  is  void  as  against  public  policy  or  in 
violation  of  law,  is  under  no  legal  obligation  to  carry  out  his  undertaking. 
He  may  violate  his  instructions  or  his  moral  obligation  in  regard  to  it  with 
impunity;  for  the  law  refuses  to  interfere  in  such  matters,  upon  the  principle 
that  no  suit  can  arise  from  an  illegal  transaction.  Whart.  Ag.  §S  249-25. 
The  courts  will  not  interfere  between  the  guilty  participators  for  the  benefit  of 
either,  but  will  leave  them  in  the  condition  in  which  they  are  found  from  mo- 
tives of  public  policy,  even  though  the  defense  of  illegality  may  appear  uncon- 
scientious. Martin  v.  Hodge,  47  Ark.  378,  1  S.  W.  Rep.  694.  But  "judges 
are  not  astute,"  it  has  been  said,  "in  finding  means  to  enable  one  rogue  to  de- 
feat the  better  rights  of  another;"  and  so,  when  money  has  been  collected  for 
the  use  of  a  principal  by  an  agent  employed  in  an  executed  illegal  transaction » 
the  former  may  sue  him  for  money  had  and  received  to  his  use,  and  recover  it 
upon  the  agent^s  express  or  implied  promise  to  pay;  the  couits  declining  to 
look  beyond  this  promise  to  the  illegal  contract.  Barker  v.  Parker,  23  Ark. 
390;  Brooks  v.  Martin,  2  Wall.  70;  Planters'  Bank  v.  Union  Bank,  16  Wall. 
483;  Willson  v.  Owen,  30  Mich.  474;  Baldvdn  v.  Potter,  46  Vt.  402;  Pointer 
V.  Smith,  7  Heisk.  137,  144;  Lenum  v.  Qrosskopf,  22  Wis.  447.  Or  if  a 
party  repents  of  his  illegal  design  while  the  contract  continues  executory,  he 
may  rescind,  and  the  courts  will  aid  him  to  recover  his  money  or  property 
paid  or  advanced  to  further  the  illegal  act,  and  so  prevent  the  thing  from 
being  done.  Perkins  v.  Clemm,  23  Ark.  221 ;  McLain  v.  Huffman,  30  Ark. 
428;  Spring  Co.  v.  Knowlton,  103  XJ.  S.  4».  But,  in  the  case  before  us,  the 
attempt  is  not  to  recover  money  paid  to  an  agent  to  the  principal's  use,  nor 
is  it  a  case  of  repentance  or  contrition.  The  plaintiffs  have  not  sought  to 
disaffirm  the  contract  made  with  O'Bryan,  and  retake  tlieir  goods,  or  to  show 
that  they  have  been  sold  by  O'Bryan,  and  the  price  received  by  him  to  their 
use;  but  they  claim  the  value  of  the  goods  from  a  guilty  participator,  as  upon 
a  contract  of  purchase  and  sale.  This  is  an  affirmance  on  their  part  of  the 
validity  of  the  contract  between  them  and  O'Bryan,  whether  it  was  in  fact 
one  of  sale  or  consignment.  To  sustain  their  demand  would  be  to  recognize 
and  enforce  their  illegal  contract;  but  the  maxim,  melior  est  conditio  possi- 
dentis, applies,  and  we  must  leave  the  matter  in  the  condition  the  parties 
Miemselves  have  placed  it 

Reverse  the  judgment,  and  remand  the  cause  for  further  proceedings  not 
inconsistent  with  this  opinion. 


Sanders  v.  Barbeb. 
(Oottrt  of  Appeals  of  Kentucky,    February  28,  1887.) 

1.  Adyebsb  Posbbbsioh — Need  vot  be  fob  a  Pebiod  Next  befobe  Suit  Bbgught. 

Actual,  continuous,  adverse  possession  of  land  for  any  period  of  ISyears,  whether 
the  15  years  be  next  before  the  institution  of  the  suit  to  recover  the  land,  or  at  anjf 
other  tinu,  will  confer  a  perfect  title,  and  toll  the  right  of  entry  under  an  elder 
patent. 

2.  Same— What  Corstitdteb. 

Adverse  possession  is  not  acquired  by  marking  off  a  boundary  around  land,  unless 
the  claimant,  or  some  one  for  him,  reside  on  the  land  within  such  boundary,  and 
claims  up  to  the  boundary  ailversely. 
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Appellant,  Sanders,  conveyed  to  appellee,  Barbee,  a  certain  tract  of  land, 
and  afterwards  one  Sharp,  claiming  under  a  prior  patent  issued  to  her  ances- 
tor, brought  suit  against  Barbee,  and  recovered  a  portion  of  the  land.  Bar- 
bee  thereupon  sued  Sanders  upon  the  latter^ s  covenant  of  warranty  of  title  to 
recover  the  purchase  money  for  that  part  of  the  land  from  which  Sharp  had 
evicted  him.  Sanders  defended  on  the -ground  that  Barbee  ought  not  to  have 
lost  the  land  in  the  Sharp  suit,  as  his  title  was  really  better  than  the  plaintiff's 
in  that  suit,  as  one  Gardner,  under  whom  Sanders  claimed,  had  held  posses- 
sion of  the  land  for  more  than  15  years  adversely  to  the  Sharp  patent.  But 
the  lower  court  adjudged  against  Sanders,  and  held  that,  although  the  evi- 
dence might  convince  the  jury  that  Sanders  and  Gardner  had  been  in  posses- 
sion of  the  land  as  much  as  15  years  before  the  Sharp  suit,  yet,  unless  such 
possession  embraced  and  covered  the  15  years  next  htfore  the  institution  of 
the  Sharp  suit,  it  was  not  available  as  a  defense  in  that  suit;  and  Sanders, 
complaining  that  the  jury  were  not  instructed  that  it  was  sufficient  if  Gard- 
ner, or  those  claiming  under  him,  had  the  possession  for  15  years  continuously 
next  before  the  suit,  or  at  any  other  time,  appealed. 

W.  B.  SetUe,  for  appellant.    Edwards  dk  Hazelip,  for  appellee. 

Lewis,  J.  It  was  not  strictly  accurate  to  instruct  the  jury  that  the  defend- 
ant could  not  avail  himself  of  any  possession  of  Barbee,  and  those  under  whom 
he  claims,  unless  such  possession  was  continuous  for  15  years  before  the  in- 
stitution of  the  suit  by  Sharp,  if  the  instruction  be  construed  as  referring 
merely  to  the  period  of  15  years  next  before  the  institution  of  that  suit;  for 
an  actual,  continuous,  adverse  possession  for  any  period  of  15  years  will  ripen 
into  a  perfect  title,  and  toll  the  right  of  entry  under  an  elder  patent.  But 
the  evidence  does  not  show  that  Barbee,  and  those  under  whom  he  claims, 
ever  did  have  such  possession,  for  a  period  of  15  years,  as  would  have  defeated 
a  recovery  by  Sharp,  who  claimed  under  an  eider  and  superior  title.  There 
is  some  proof  that  Gardner  cultivated,  and  had  inclosed,  a  part  of  the  land  in 
controversy,  but  it  does  not  appear  how  much  was  so  inclosed,  nor  that  he 
had  it  actually  incIosM  for  15  years  continuously;  and  as  to  the  residue  he 
never  was  in  the  actual  occupancy,  and  consequently  could  not  acquire  a  pos- 
sessory title  superior  to  the  title  of  Shai*p,  who  claimed  under  a  patent  from 
the  commonwealth.  As  said  by  the  court  to  the  jury:  "No  possession  was 
acquired  by  making  a  marked  boundary  around  the  land,  unless  the  party 
claiming  the  land,  or  some  one  for  him,  resided  on  the  land  within  such 
boundary,  and  claimed  the  land  to  such  boundary  adversely. " 

The  court  furthermore  insti*ucted  the  jury  that  if  the  land,  or  any  part  of 
it,  was  continuously  inclosed  by  a  fence,  and  so  continuously  and  adversely 
claimed  and  held  for  15  years  before  the  institution  of  the  suit  by  Sharp, 
then  to  the  extent  of  the  land  so  held  and  claimed,  there  could  be^  no  recov- 
ery in  this  action.  That  part  of  the  instruction  may  be  also  construed  to  re- 
late to  the  15  years  next  before  the  institution  of  the  suit  by  Sharp.  But,  as 
before  said,  the  evidence  is  not  such  as  to  authorize  a  jury  to  say  any  part  of 
the  land  was  thus  inclosed  by  a  fence  for  any  continuous  period  of  15  years, 
and  therefore  the  defendant  in  this  action  was  not  prejudiced.  An  adverse 
possession  without  title  should  never  prevail  against  the  true  owner,  unless 
the  evidence  of  such  possession  continuously  for  the  period  fixed  by  statute 
is  satisfactory.  We  think  this  record  shows  clearly  that  the  plaintiff  could 
not  have  successfully  resisted  a  recovery  by  Sharp,  and,  as  he  has  been 
evicted,  there  is  a  breach  of  warranty  of  title,  and  he  is  entitled  to  the  verdict 
and  judgment  in  his  favor.  Judgment  affirmed* 
v.3s.w.no.6 — ^84 
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Louisvii^E  &  K.  B.  Co.  V.  Baixabd. 
(Oourt  of  Appeals  of  Kentucky.    March  6,  1887.) 

1.  Cabbibbb— 'Or  Passenoebs— Pbottotioit  Dub  Femalb  Pasbemobbs. 

A  railroad  company  is  bound  to  protect  all  passengers  on  its  trains  from  oppres- 
sion, fraud,  malice,  insult,  or  other  willful  misconduct  on  the  part  of  those  in  charge 
of  the  train,  and  to  protect  female  passengers  from  obscenity,  immodest  conduct, 
or  wanton  approach,  but  not  firom '  *  wdeoonms  "  conduct.  For  its  (allure  to  proTide 
such  protection  it  is  liable  for  exemplary  damages. 

2.  SAMS— EVIDBirCB— MlSOOBDUOT  OF  BbAKSMAB— RbS  GBBT.B. 

In  an  action  against  a  railroad  for  damages  in  carrying  plaintiff  beyond  her  sta- 
tion, and  for  misconduct  towards  her  on  the  part  of  the  conductor  of  the  train,  eri- 
dence  of  misconduct  towards  her  on  the  part  of  a  brakeman  was  admissible,  al- 
though the  misconduct  of  the  oonductor  only  was  complained  of  in  plaintiff's  peti- 
tion. Especially  is  it  admissible  as  it  oooorred  in  the  presence  of  the  conductor, 
and  at  the  time  of  the  acts  of  the  conductor  complained  of,  and  is  therefore  part  of 
the  rei  gestx. 

Appeal  from  circuit  court,  Marion  county. 

Wm.  Lindsay  and  Bavmtree  A  Lisle f  for  appellant.  HiU  d  Rives^  -for  ap- 
pellee. 

Holt,  J.  The  appellee,  Lou  E.  Ballard,  after  purchasing  a  proper  ticket, 
took  passage  from  one  intermediate  station  to  another,  upon  a  passenger  train 
of  the  Louisville  &  Nashville  Bailroad.  It  failed  to  stop  at  the  platform  at 
her  place  of  destination,  which  was  a  flag  station.  It  was  a  down  grade  at 
that  point,  and  there  is  some  evidenoe  tending  to  sliow  that  tlie  car  brakes 
did  not  operate  well,  in  consequence  of  which  the  train  ran  some  50  or  60 
yards  beyond  the  platform,  where  it  was  stopped,  and  the  station  then  an- 
nounced by  the  proper  person,  but  the  ilppellee  did  not  get  off  the  train.  Upon 
the  other  hand,  there  is  testimony  tending  to  show  that  this  stop  was  not 
made,  and  that  no  effort  was  made  to  stop  the  train,  until  it  was  done  at  the 
request  of  the  appellee,  at  a  point  between  her  destination  and  the  next  sta- 
tion. The  weight  of  the  evidence  stiows  that  the  conductor  then  informed 
her  that  she  could  either  go  on  to  the  next  station,  or  he  would  stop  the  train 
and  she  could  get  off  there;  and  that,  upon  his  so  telling  her  the  second  time, 
he  did  stop  it,  and  she  got  off  at  that  point,  which  was  a  lonely  place,  and 
about  a  mile  beyond  her  station. 

She  says  that  the  conductor  *' seemed  very  impatient,  and  his  tone  was 
rather  rough  for  a  gentleman;"  that  he  did  not  assist  her  in  getting  off  with 
her  baggage,  which  consisted  of  a  valise  and  bundle;  and  that,  as  she  jumped 
from  the  lower  step  of  the  platform  to  the  ground,  he  stood  upon  the  plat- 
form, while  a  brakeman  of  the  train,  who  was  standing  by,  looked  at  her  and 
"  grinned. "  Upon  the  other  hand,  there  is  evidence  to  the  effect  that  the  con- 
ductor did  assist  her  out  of  the  car,  and  was  altogether  kind  and  polite  in  his 
manner.  There  was  no  request  upon  her  part  tliat  the  train  should  be  backed 
to  her  station,  but  this  should  have  been  done,  under  the  circumstances.  The 
appellee  was  compelled  to  walk  back  to  her  station,  and  from  thence,  three- 
quarters  of  a  mile,  to  hei*  home,  in  consequence  of  which  she  was  confined  to 
her  bed  the  most  of  the  time  for  three  or  four  days,  and  unable  to  teach  her 
school  for  a  week.  The  jury  in  this  action  by  her  for  damages  returned  a 
verdict  for  $8,000. 

Manifestly  it  cannot  be  sustained  upon  the  ground  that  it  did  not  include 
exemplary  damages,  and  was  compensatory  only,  for  a  breach  of  the  contract 
for  transportation.  If  upheld,  it  must  be  upon  the  ground  that  she  was  en- 
titled to  exemplary  damages,  and  that  this  question  was  submitted  to  the  jury 
by  proper  instructions.  They  were  told:  "If  the  jury  believe  from  the  evi- 
dence that  the  defendant's  agents  or  employes,  or  any  of  them,  in  charge  of 
defendant's  train,  carried  the  plaintiff  beyond  the  station  for  which  she  had 
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purchased  a  ticket,  and  refused  to  put  her  off  at  her  station,  and  were  in- 
decorous or  insulting,  either  in  words,  tone,  or  manner,  thej  should  find  tor 
the  plaintiff,  and  award  her  damages  in  their  discretion,  not  exceeding  five 
thousand  dollars,  the  amount  claimod  in  the  petition." 

A  corporation  can  act  only  through  natural  persons.  It  of  necessity  com- 
uiits  its  business  absolutely  to  their  charge.  They  are,  however,  selected  by 
it.  In  the  case  of  a  railroad,  the  safety  and  comfort  of  passengers  is  neces- 
sarily committed  to  tiiem.  They  act  for  it.  Its  entire  power,  pro  hoc  vice, 
is  vested  in  them,  and  as  to  passengers  in  transitu  they  should  be  considered 
as  the  corporation  itself.  It  is  therefore  as  responsible  for  their  acts  in  the 
conduct  of  the  train,  and  the  treatment  of  passengers,  as  the  officers  of  the 
train  would  be  for  themselves,  if  they  were  the  ownera  of  it.  Public  inter- 
ests require  this  rule.  They  also  demand  that  the  corporation  should  be  and 
it  is  liable  for  exemplary  damages  in  case  of  an  injury  to  a  passenger  result- 
ing  from  a  violation  of  duty  by  one  of  its  employes  in  the  conduct  of  the  train, 
if  it  be  accompanied  by  oppression,  fraud,  malice,  insult,  or  other  willful  mis- 
conduct, evincing  a  reckless  disregard  of  consequences.  Datoson  v.  Louis- 
eUUAN.  IL  Co.,  6  Ky.  Law  Eep.  668. 

As  to  female  passengers  the  rule  goes  still  further.  Their  contract  of  pas- 
sage embraces  an  implied  stipulation  that  the  corporation  will  protect  them 
against  general  obscenity.  Immodest  conduct,  or  wanton  approach.  Com,  v. 
-Potoer,  7  Mete.  596;  Craker  v.  Railway  Co.,  36  Wis.  657;  Nieto  v.  Clark.  1 
Cliff.  145;  €hamher}ain  v.  Chandler,  3  Mason,  242.  "^ 

It  was  improper,  however,  to  instruct  the  jury,  as  was  done  in  this  instance, 
that  ''indecorous"  conduct  alone  is  sufficient  to  authorize  exemplary  damages. 
The  term  is  too  broad.  It  may  embrace  conduct  which  would  not  authorize 
their  infliction.  It  is  true  that  the  peculiar  element  which,  entering  into  tJie 
•commission  of  wrongful  acts,  justifies  the  imposition  of  such  damages,  can- 
not be  so  definitely  defined,  perhaps,  as  to  meet  every  case  that  may  arise.  It 
iias  been  said  that  they  are  allowable  where  the  wrongful  act  has  been  accom- 
panied with  "circumstances  of  aggravation,*'  {Chiles  v.  Drake,  2  Mete.  (Ky.) 
146;)  or  if  a  trespass  be  "committed  in  a  hign-handed  and  threatening  man- 
ner," {Jennings  v.  Maddox,  8  B.  Mon.  430;)  or  where  the  tort  is  "accom- 
panied by  oppression,  fraud,  malice,  or  negligence  so  great  as  to  raise  a 
presumption  of  malice,"  {Parker  v.  Jenkins,  3  Bush.  587;)  or,  as  was  said 
in  Dawson  v.  Railroad  Cc,  supra,  where  the  wrongful  act  is  accompanied 
by  "insult,  indignity,  oppression,  or  inhumanity." 

It  would,  however,  be  extending  the  rule  unwarrantably  to  hold  that  they 
oould  be  imposed  provided  the  conduct  was  merely  'Hndecorous."  This,  as 
defined  by  Webster,  and  as  commonly  understood,  means  impolite,  or  a  vio- 
lation of  good  manners  or  proper  breeding.  It  is  broad  enough  to  cover  the 
slightest  departure  from  the  most  polished  politeness  to  conduct  which  is  vul- 
gar and  insulting.  It  does  not  necessarily,  or,  indeed,  generally,  involve  an 
insult.  The  latter  assumes  superiority,  and  offends  the  self-respect  of  the 
person  to  whom  it  is  offered,  while  the  former  excites  pity  or  contempt  for 
the  one  guilty  of  it.  A  word  or  act  may  be  both  injdeoorous  and  insulting, 
but  yet  it  often  lacks  the  essential  elements  of  an  insult. 

In  the  case  now  under  consideration  the  jury  may  have  believed  it  was  in- 
decorous in  the  conductor  not  to  stop  the  train  at  the  platform,  or  not  to 
carry  her  valise  for  her  when  she  was  leaving  the  train,  or  to  let  her  get  off 
between  stations,  although  she  chose  to  do  so  rather  than  suffer  inconven- 
ience by  being  carried  to  the  next  station,  or  in  merely  telling  her  that  she 
eould  walk  back  to  her  station ;  yet  none  of  these  things  amounted  to  'Mnsult, 
indignity,  q>pression,  or  Inhumanity." 

The  lower  court  properly  refused  the  request  as  made  for  special  findings. 
The  interrogatories  offered  merely  required  the  juiy  to  say  what  amount  tliey 
found  as  compensatory,  and  what  sum  as  exemplary  damages.    They  in- 
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volved  mixed  questions  of  law  and  of  fact.  Upon  a  retrial  the  question  of 
limiting  the  finding  to  compensatory  damages  should  be  presented  to  the 
jury  under  proper  instructions,  and  the  difference  between  them  and  those 
which  are  exemplary  defined. 

The  evidence  as  to  the  conduct  of  the  brakeman  was  competent.  It  is  true 
that  it  was  not  specifically  complained  of  in  the  petition,  but  only  that  of  the 
conductor.  The  brakeman  was,  however,  one  of  the  agents  of  the  railroad 
company  in  the  management  of  the  train  upon  which  the  appellee  was  a  pas- 
senger. It  is  not  necessary  that  a  petition  should  enumerate  specifically  that 
this  or  that  person  connected  with  the  management  of  the  train  was  guilty  of 
Improper  conduct  in  order  to  authorize  the  admission  of  evidence  as  to  this  or 
that  particular  party.  It  is  sufficient  to  aver  the  breach  of  duty  upon  the  part 
of  those  in  control  of  the  train.  Besides,  in  this  Instance,  the  conduct  of  the 
brakeman  complained  of  was  in  the  immediate  presence  of  the  conductor,  and 
occurred  at  the  time  of  the  other  alleged  acts  of  which  the  appellee  complains. 
We  do  not  mean  to  say  whether  he  was  guilty  of  improper  conduct  or  not,  but 
it  was  a  part  of  the  res  geatcs^  and  therefore  admissible.  Any  circumstances 
attending  the  commission  of  a  trespass  or  a  wrong,  although  not  set  forth  in 
the  declaration,  may  be  given  in  evidence,  with  a  view  of  affecting  the  ques- 
tion of  damages,  save  where  they  within  themselves  constitute  an  independent 
cause  of  action.    Sedg.  Dam.  side  p.  538,  note  3. 

For  the  reason  indicated,  the  Judgment  below  is  reversed,  and  cause  re- 
manded for  a  new  trial  and  further  proceedings  consistent  with  this  opinion. 


WORTHINGTON  t).  MlIiLER'S  ADM'B. 

{Ootatt  of  Appeals  of  Kentucky,    March  S,  1887.) 

WinvESBr— TRAKBAonoN  WITH  Dbckdbnt— Pabtnbbship. 

A  judgment  having  been  rendered  against  several  as  partners,  one  of  them  ap- 
pealed, and  the  judgment  was  reversed  as  to  him.  Upon  the  return  of  the  case  to- 
the  lower  court,  he  offered  his  copartner  as  a  witness  to  prove  a  payment  to  the 
plain tifi^s  testate  before  the  latter's  death ;  claiming  that,  as  the  copartner  had  not 
appealed,  the  judgment  remained  in  full  force  against  him,  and  aeprived  him  of 
all  further  interest  in  the  controversy.  Held,  that  under  Civil  Code  Ky.  {  606, 
subsec.  2,  providing  that  no  person  shall  testify /or  himself  concerning  any  transac- 
tion with  one  dead,  the  copartner  was  incompetent.  The  judgment  was  a  unit,  and 
the  copartner  permitting  tne  judgment  to  stand  against  him  without  appeal  did  not 
render  him  competent  to  testify  tor  the  other  partner  as  to  the  payment  to  the  dead 
man.  The  firm  was  the  party  defendant,  and  no  member  of  it  could  testify  as  to- 
transactions  with  the  decedent,  so  as  to  absolve  the  firm  from  its  obligations.^ 

Appeal  from  circuit  court,  S^enton  county. 

Hallam  cfe  Myers,  for  appellant.    7.  F.  cfe  C  H.  Risk,  for  appellee. 

Fryor,  C.  J.  This  case  has  been  heretofore  in  this  court,  once  on  the  ap- 
peal of  Miller's  administrator,  and  once  on  the  appeal  of  Worthington,  and  is 
now  here  for  the  third  time.  The  action  was  instituted  by  the  administrator 
of  Miller  on  the  following  obligation:  ''Due  John  J.  Miller  two  hundred  and 
thirty-four  dollars  and  forty  cents.  James  Whiffs  &  Ck>., '' — ^the  action  being 
against  James  Whipps  &  Go. ;  the  petition  alleging  that  James  Whippe  and 
Henry  Worthington  were  members,  and  that  Wilcox,  the  other  member,  was 
dead,  or  had  retired  from  the  firm.  Worthington  denied  by  his  answer  the  ex- 
istence of  any  such  firm,  or  that  Whipps  had  any  authority  to  sign  his  name 
to  such  a  paper,  or  to  make  him  liable  as  a  member  of  a  firm  to  which  he  never 

>  As  to  the  admissibility  of  testimony  concerning  transactions  with  persons  since  de- 
ceased, see  Robertson  v.  Mowell,  (Md.)  8  Atl.  Rep.  273;  Rhodes  v.  Fray,  (Minn.)  32  N. 
W.  Rep.  86;  Hill  v.  Helton,  (Ala.)  1  South.  Rep.  340;  Harris  v.  Seinsheimer,  (Tex.)  3- 
8.  W.  Rep.  307;  Gilder  v.  City  of  Bren ham,  Id.  309;  Park  v.  Locke,  (Ark.)  2  S.W.  Rep, 
696,  and  note. 
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belonged;  that  Whipps  was  the  mere  agent  to  purchase  tobacco  for  him 
(Worthington)  and  Wilcox,  and  without  any  power  to  sign  their  names  in  any 
way  to  paper  evidencing  an  indebtedness.  He  further  pleaded  payment  to  the 
intestate  for  the  tobacco  for  which  this  note  was  executed.  Issues  were  made 
as  to  the  partnership,  and  on  the  plea  of  payment. 

When  the  case  was  here  on  the  appeal  of  the  administrator  of  Miller,  it  was 
held  that  Whipps,  being  sued  as  a  member  of  the  firm,  was  incompetent  to 
testify  as  to  the  payment  by  him  to  the  intestate,  and  a  reversal  on  that  account 
was  had.  When  it  went  back,  there  was  a  j udgment  against  Worthington  and 
James  Whipps  that  was  brought  here  on  Worthington*s  appeal,  and  reversed 
on  account  of  an  erroneous  instruction.  Whipps  did  not  appeal,  but  the  sih 
penedeas  was  executed  by  Worthington,  and  the  case  sent  back,  the  judgment 
being  reversed,  leaving,  as  Worthington  contends,  the  judgment  in  full  force 
as  to  Whipps,  but  reversed  as  to  him,  (Worthington.)  On  the  i*eturn  of  the 
case,  Worthington  offered  Whipps  as  a  witness  to  prove  payment,  insisting 
that  the  latter  was  no.longer  a  party  to  the  action,  and  had  no  interest  in  the 
result.  The  court  refused  to  permit  the  witness  to  testify,  and  this  is  the  er- 
ror complained  of. 

Whipps  was  Insolvent,  and  therefore  was  not  particularly  interested  in  the 
result.  Whether  solvent  or  insolvent,  and  waiving  the  question  that  as  the 
obligation  sued  on  was  a  firm  liability,  and  proceeded  on  as  such,  the  judg- 
ment was  a  unit,  it  seems  to  us  that  the  Individual  liability  assumed  by  one 
partner  in  permitting  judgment  by  default  to  go  against  him  cannot  render 
him  a  competent  witness  to  testify  for  the  other  partners,  with  reference  to 
the  same  transaction,  as  to  what  transpired  between  the  witness  and  the  dead 
man  as  to  the  payment  of  this  note.  If  paid,  it  relieves  the  partnership  from 
any  liability  for  the  debt;  and,  while  the  pai-tnership  assets  miglit  be  amply 
sufficient  to  satisfy  the  judgment,  a  member  of  the  firm  is  permitted  to  testify, 
as  against  the  intestate,  that  he  paid  to  the  intestate  in  his  life-time  the  en- 
tire amount,  thereby  exonerating  the  firm  from  the  payment  of  the  firm  debt. 
The  firm  is  the  party  defendant  to  the  action,  and  no  member  of  it  can  testify 
as  to  transactions  with  the  decedent  so  as  to  absolve  the  firm  from  its  obliga- 
tion. There  was  no  error,  therefore,  in  refusing  to  permit  the  witness  to  tes- 
tify.   Judgment  affirmed. 


Commonwealth  v.  Whitney. 
,  {C&urt  of  Appeals  qf  Kentucky.    March  10,  1887.) 

Fai«b  PsETsirsn— Obtaining  Goods— Indictment— Sufficiency  of. 

An  Indictment  under  Gen.  St.  Ky.  c.  29,  art.  13,  }  2,  punishiiiK  any  person  who, 
by  any  false  pretense  or  statement,  with  intention  to  commit  a  fraud,  obiains  from 
another  money  or  property  which  may  be  the  subiect  of  larceny,  alleged  that  the 
accused  fraudulently  represented  to  A.  that  B.  had  told  him  to  come  to  A.'s  store, 
and  get  certain  property  specifically  described  in  the  indictment,  and  that  B.  would 

Say  for  it,  and  the  said  A.,  relying  on  the  representations  of  the  accused,  let  him 
ave  the  goods ;  that  all  taid  statemenU  were  false,  and  known  to  be  false  when  made. 
Held,  that  the  averment  that  all  said  statements  were  false  was  sufficiently  definite 
to  enable  the  accused  to  know  the  nature  of  the  charge  against  him. 

Appeal  from  circuit  court,  Barren  county. 
P.  W.  Harden^  for  appellant. 

Pbyor,  C.  J.  The  statute  provides  that  "if  any  person,  by  any  false  pre- 
tense, statement,  or  token,  with  intention  to  commit  a  fraud,  obtain  from 
another  money  or  property,  or  other  things  which  way  be  the  subject  of  lar- 
ceny, he  shall  be  confined  in  the  penitentiary  not  less  than  one  nor  more  than 
five  years."  The  accused  in  this  case,  as  is  alleged  in  the  indictment,  fraud- 
ulently represented  to  J.  T.  Reed  that  he  was  then  at  work  for  Lucian  Car- 
den,  and  had  been  for  two  years,  and  that  Garden  had  told  him  to  come  to 
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Reed's  store-houBe,  and  get  the  property  specifically  described  in  the  indict- 
ment, and  that  he  (Garden)  would  call  and  settle  and  pay  for  them,  and  the 
said  Beed,  relying  on  the  representations  of  the  accused,  let  him  have  the 
goods;  that  all  said  statements  and  representations  were  false,  and  known  to 
be  false  by  the  accused  when  made,  and  were  made  by  him  with  the  intent  to 
commit  a  fraud,  and  by  reason  of  which  the  goods  were  delivered. 

It  seems  to  us  the  averment  that  all  said  representations  were  false  and 
fraudulent  is  sufficient  to  enable  the  accused  to  know  the  nature  of  the  charge 
against  him,  and  the  false  representations  relied  on  by  the  commonwealth  for 
a  conviction.  The  criminal  intent  is  alleged,  and  a  definite  statement  of  the 
facts  constituting  the  offense.  The  statement  inducing  the  owner  to  part  with 
his  goods  was  that  C^rden  was  then  indebted  to  the  accused  for  work  and  labor, 
and  had  told  him  to  call  and  get  the  goods.  The  fact  that  the  payment  was 
to  be  made  in  the  future  by  Garden  was  not  the  false  pretense  or  statement 
authorizing  the  conviction.  It  was  inducing  the  merchant  to  part  with  the 
goods  on  the  false  statement  that  Garden  was  then  indebted  to  him,  and  had 
directed  him  to  make  the  purchase  on  his  (Garden's)  credit.  These  facts,  if 
true,  with  the  averment  of  the  fraudulent  intent,  constituted  the  offense,  and, 
in  our  opinion,  the  indictment  was  good.  The  Judgment  will  not  be  reversed, 
as  an  acquittal  was  had  upon  a  peremptory  instruction,  and  the  case  is  brought 
here  to  test  the  sufficiency  of  the  indictment. 


Garvky,  Ex'r,  etc.,  c.  Garvey  and  others. 

{Cknirt  of  AppeaU  of  KetUvcky.    March  12,  1887.) 

Fbaudulsnt  Convkya NCR— Deed  from  Fathkb  to  Sosb. 

In  an  action  by  an  executor  against  the  testator*B  son  to  enforce  a  note  due  the  es- 
tate by  the  son,  and  to  set  aside  a  deed  to  land  made  by  the  son  to  his  sons  as  vol- 
untary and  fraudulent,  it  appearing  that  the  sons  had  paid  about  what  the  land 
was  worth,  that  their  grandfather  had  said  to  theni  that  he  did  not  look  to  the  land 
for  the  payment  of  the  note,  but  intended  it  to  be  charged  against  their  father  as 
an  adyancement,  held,  that  there  was  not  sufficient  evidence  to  set  the  deed  aside  as 
voluntary  or  fraudulent. 

Appeal  fi-om  circuit  court,  Owen  county. 

Jeremiah  Garvey  sold  and  conveyed  a  tract  of  land  to  his  son,  appellee  Joel 
T.  Garvey,  without  reserving  any  lien  for  the  unpaid  purchase  money  for 
which  a  note  was  given.  Appellee  failed  to  pay  the  note  when  it  fell  due, 
and  claimed  that  his  fftther  had  given  or  advanced  him  the  land.  The  father 
thereupon  brought  suit  to  enforce  payment  of  the  note;  but  he  having  died, 
and  the  suit  being  dismissed,  this  action  was  brought  by  his  executor,  the  ap- 
pellant, upon  the  note.  The  appellee  having  in  the  mean  time  conveyed  the 
land  to  his  sons,  the  appellees  J.  R.  and  S.  S.  Garvey,  appellant  asked  that  the 
deed  be  set  aside  as  voluntary  and  fraudulent,  and  that  the  land  be  subjected 
to  the  payment  of  the  note.  Judgment  for  the  appellees,  and  the  executor 
api)eals. 

Warren  Montfortt  for  appellant.  /.  W,  Landi'um  and  /.  W,  Qreene,  for 
appellees. 

Lewis,  J.  The  judgment  of  the  lower  court  in  the  case  of  Jerry  Qarvet; 
against  Joel  T.  Qarvey  (heretofore  before  this  court)  was  reversed  on  the 
ground  that  it  was  improperly  decided  that  the  note  sued  on  was  an  ad- 
vancement, but  it  was  at  the  same  time  held  by  this  court  that  the  plaintiff 
could  not  maintain  the  action  because  the  note  was  not  payable  during  the 
life-time  of  the  plaintiff.  But,  Jerry  Garvey  having  died  a  short  time  after 
the  return  of  that  cause,  this  action  was  instituted  by  the  executor  of  his  will, 
and  the  question  before  us  on  the  present  appeal  is  one  of  fact,  so  far  as  re- 
lates to  the  sale  and  conveyance  of  the  land  by  Joel  T.  Garvey  to  his  two 
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sons,  J.  B.  and  S.  8.  Garvey;  and  after  a  careful  examination  of  the  record 
we  are  unable  to  discover  any  evidence  authorizing  the  conclusion  that  that 
sale  was  fraudulent.  The  evidence  of  every  witness  who  is  asked  about  them 
is  that  J.  B.  and  8.  S.  Garvey  are  each  industrious,  sober,  and  economical, 
and  that  they  were  engaged  in  farming  and  trading  in  tobacco  and  live-stock 
steadily  from  1874  until  1879,  when  the  deed  was  made.  They  themselves 
detail  minutely  and  particularly  how  much  they  made  during  each  of  the 
years,  and  make  it  clear  that  they  had  sufficient  means  to  purchase  and  pay 
for  the  land,  and  they,  as  well  as  J.  T.  Garvey,  state  that  the  purchase  was 
made  in  good  faith,  and  for  a  valuable  consideration.  The  only  evidence  to 
the  contrary  consists  of  the  vague  opinion  of  two  or  three  witnesses,  who  have 
an  interest  in  the  result  of  the  suit,  that  possibly  they  did  not  make  enough 
money  during  the  period  mentioned ;  which  is  offset  by  the  opinion  of  disinter- 
ested witnesses  to  the  contrary.  We  think  the  aUegation  that  the  sale  was 
secret  is  not  supported  by  the  evidence. 

The  price  paid  for  the  land  is  shown  to  be  about  the  value  of  it  at  the  time. 
Appellees  testify  that  Jerry  Garvey  stated  to  them  in  substance,  before  they 
purchased  the  land,  that  the  note  against  J.  T.  Garvey,  his  son  and  their 
father,  was  to  be  paid  out  of  his  share  of  his  estate  after  his  (Jerry  Garvey's) 
death,  and,  if  so,  clearly  he  did  not  look  to  the  land  to  pay  the  note;  and  they 
are  coiToborated  by  other  witnesses  on  this  point.  If  it  be  true  that  the  pur- 
chase was  made  by  appellees  under  the  belief  induced  by  the  disclaimer  of  the 
only  creditor  of  J.  T.  Garvey  that  he  did  not  look  to  the  land  for  the  satisfac- 
tion of  his  debt,  it  is  impossible  to  see  how  that  puitehase  could  have  been 
made  with  the  intent  to  defraud  the  executor,  or  how  he  could  have  been  de- 
frauded. We  perceive  no  sufficient  evidence  of  fraud  on  the  part  of  either 
the  seller  or  purchaser  of  the  land  in  question,  and  the  court  did  not  err  in 
dismissing  the  petition  as  to  J.  B.  and  8. 8.  Garvey.  And,  as  the  pending  mo- 
tion to  set  aside  the  personal  judgment  against  J.  T.  Garvey  has  not  been 
Anally  decided,  we  can  take  no  cognizance  at  this  time  of  the  action  of  the 
lower  court  in  regard  to  it.    Judgment  affirmed. 


Griswold  and  others  t^.  Golding  and  others. 

(Chwrt  of  Appeals  of  Kentucky,    March  14,  1887.) 

OoKFLioT  OF  Laws— Marbibd  Woman's  Notb. 

A  married  woman  execated  a  note  in  Missouri  for  necessaries  furnished  herself 
and  husband,  no  place  of  payment  being  named  in  the  note.  Held,  the  lex  looi 
eoniraehu  determines  the  rights  and  laral  effect  of  the  note ;  and,  it  appearing  that 
by  the  law  of  Missouri  the  contract  of  a  married  woman  imposes  no  legal  ooliga- 
tlon,  and  cannot  be  enforced  against  her  general  estate,  no  suit  can  be  maintained 
in  this  state  to  enforce  the  note  against  her  general  estate  located  here,  although  by 
the  law  of  this  state  such  a  note  would  have  been  enforceable  against  her  general 


Appeal  from  Campbell  court. 

CTuis.  Bginton,  W,  M»  Beckner,  and  Raymond  C.  Gray,  for  appellants. 
W.  H.  Maokay,  for  appellees. 

Holt,  J.  The  appellee  Josephine  A.  Golding  was  the  owner,  in  1869.  of  a 
considerable  landed  estate  in  Kentucky.  It  was  her  general  estate.  At  that 
time  she  conveyed  it  to  one  Hunter,  her  husband,  W.  S.  (Jolding,  uniting  in 

>The  general  rule  is  that  a  negotiable  instnmient,  made  in  one  state  and  payable  in 
another,  is  gpyemed  by  the  laws  of  the  latter.  Shoe  &  Leather  Nat.  Bank  v.  Woods, 
(Mass.)  8  N.  B.  Rep.  753,  and  note ;  Spearman  v.  Ward.  (Pa.)  8  Atl.  Rep.  480.  .Where  no 
place  of  payment  is  expressed,  it  will  be  governed  by  the  law  of  the  place  of  delivery, 
Hart  V.  wills,  (Iowa,)  2  K.  W.  Rep.  619 ;  and  an  indorsement  written  on  a  note  in  one 
state,  the  note  being  subseauently  sold  and  delivered  in  another,  is  to  be  construed  ac- 
cording to  the  laws  of  the  latter,  Briggs  v.  Latham,  (Kan.)  13  Pac.  Rep.  129. 
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the  deed,  in  order  that  it  might  be  reconveyed  jointly  to  her  and  her  husband, 
each  to  have  a  iife-interest  in  one-half  of  it,  with  remainder  to  her  at  his 
death,  but  to  liim  in  the  event  of  her  dying  first  without  children.  This  was 
done.    Subsequently  the^  executed  tliis  note: 

"$1,377.75.  St.  Louis.  June  26,  1876. 

** Ninety  days  after  date  we  promise  to  pay,  to  the  order  of  Griswold,  Clem- 
ent, and  Scudder.  thirteen  hundred  and  seventy-seven  75-100  dollars,  payable 

at ;  value  received. 

[Signed]  "Wat.  S.  Golding. 

"Josephine  A.  Golding." 

It  was  given  for  necessaries,  and  executed  and  delivered  in  the  state  of 
Missouri,  where  the  obligors,  who  were  then  husband  and  wife,  had  their 
domicile.  The  former  had  no  estate  whatever  aside  from  that  named  in  the 
deed  aforesaid,  and  the  latter  had  none  of  any  character  in  Missouri.  They 
were  divorced  before  this  suit  was  brought  upon  the  note,  and  in  which  it  is 
sought  to  subject  her  land  in  this  state  to  its  payment.  Before  its  institution, 
she  had  also  brought  suit  in  this  state  seeking  a  cancellation  of  the  deeds 
above  named,  and  a  restoration  of  the  property  above  named  to  her:  so  that 
the  last-named  action  was  a  lis  pendens  when  this  suit  was  brought,  and  in  it 
the  relief  sought  by  her  was  obtained,  and  the  judgment  granting  it  was  sus- 
tained by  thS  court  upon  appeal.  The  only  question,  therefore,  now  pre- 
sented, is  whether  her  land  in  Kentucky,  held  by  her  as  her  general  estate, 
can  be  subjected  to  the  payment  of  the  note.  By  the  law  of  this  state,  in 
force  when  it  was  executed,  the  general  estate  of  tl)e  wife  was  liable  fur  the 
payment  of  a  debt  created  by  her  for  necessaries  for  herself  and  family,  her 
husband  included,  if  evidenced  by  a  note  signed  by  both  her  and  her  husband. 
This  debt  was  created,  and  the  note  executed,  however,  in  the  state  of  Mis- 
souri, where  the  obligors  then  resided.  The  contract  was  not  to  be  performed 
elsewhere.  No  place  of  payment  was  named  in  the  note.  It  does  not  ap- 
pear that  the  appellee  promised  the  creditor  that  it  should  be  a  charge  upon, 
or  that  it  should  be  paid  out  of,  her  Kentucky  estate,  or,  indeed,  that  she  made 
any  representation  whatever  as  to  the  debt  or  her  estate.  Under  such  cir- 
cumstances, the  law  presumes  that  it  was  executed  with  reference  to  the  law 
of  Missouri,  and  the  lap  loci  oontractus  must  determine  its  validity  and  legal 
effect.  Its  nature  and  obligation  must  be  interpreted  by  it  If  valid  and  en- 
forceable against  her  general  estate  under  the  law  of  that  state,  then,  jure 
gentium^  it  is  so  everywhere,  by  the  tacit  or  implied  consent  of  the  parties. 

Story,  in  speaking  of  Skfeme  covert,  says:  '*Her  acts  done  in  the  place  of  her 
domicile  will  have  validity  or  not,  as  they  are  or  are  not  valid  there."  Stoiy, 
Confl.  Laws,  §  136.  If,  however,  it  was  not  enforceable  against  her  general 
estate  by  the  law  of  Missouri,  and  by  it  created  no  personal  obligation  upon 
her,  then  it  is  so  everywhere.  If  no  obligation  arose  there,  then  none  can  be 
imposed  here,  because  none  exists.  It  is  a  general  rule,  applicable  to  conr 
tracts,  that,  if  void  or  illegal  by  the  law  of  the  place  of  contract,  they  Are  so 
everywhere.  If  shown  to  be  so  by  the  law  of  the  place  where  they  were 
made,  they  cannot  ordinarily  be  enforced  elsewhere,  {Hyde  v.  6'oodno«7,8  N. 
Y.  266;)  and  this  rule  is  universal  and  absolute,  unless  a  different  place,  and 
one  where,  by  the  local  law,  they  would  be  legal  and  enforoeable,  be  ap- 
pointed for  their  performance.    Ford  v.  Insurance  Co,,  6  Bush,  133. 

By  the  law  of  Missouri  the  contract  of  a  married  woman  imposes  no  per- 
sonsU  obligation,  and  it  cannot  be  enforced  as  against  her  general  estate.  It 
has  no  validity,  save  as  to  her  separate  property,  as  to  which  she  is  regarded 
by  the  law  as  tifeme  sole.  Its  utmost  effect  is  to  create  an  equitable  charge 
upon  her  separate  estate. 

It  is  urged,  however,  that,  as  the  note  imposed  no  personal  obligation  upon 
the  wife,  and  as  she  had  no  estate  in  Missouri,  it  should  be  presumed  that  she 
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signed  it  wit]i  a  view  to  its  being  a  charge  upon  her  land  in  this  state,  as 
otherwise  it  would  have  no  force  whatever.  This  does  not  necessarily  fol- 
low. If  she  had  acquired  separate  estate  in  Missouri  subsequent  to  its  execu- 
tion, it  does  not  appear  from  the  authorities  we  have  at  hand  that  it  could  not 
have  been  charged  with  the  debt.  But,  whether  this  be  so  or  not,  we  are  un- 
willing to  presume,  in  the  absence  of  any  testimony  whatever,  and  when,  if 
so,  the  parties  could  have  made  it  appear,  that  she  signed  the  note  with  a  view 
to  its  performance  in  this  state,  or  to  its  being  a  charge  upon  her  land  in  Ken- 
tucky. It  results  that,  as  the  appellee  was  not  competent  under  the  laws  of 
Missouri  to  contract  during  her  coverture,  so  as  to  bind  herself  or  her  general 
estate,  that  the  note  sued  upon  cannot  be  enforced  against  her  or  her  general 
estate  in  the  courts  of  this  state.  If  so,  it  would  be  done  in  the  absence  of 
•ligation,  and  without  any  contract.    Judgment  affirmed. 


Cleveland  o.  Harding  and  others. 
iSufrnme  C&uH  of  Texas.    Febraary  15, 1887.) 

DXBTOB  ABB  GRKDnOft—BCBIKnS  OOMTIKUED  BY  WiDOW— LIABILITY  OF  OlD  StoCK  FOR 

Dbbtb  Contbactkd  by  Widow. 

A  widow,  after  thedeath  of  her  husband,  continued  the  business  in  the  husband's 
name,  and  bought  an  additional  stock  of  goods.  ITdd^  in  an  action  by  one  claim- 
ing payment  for  goods  sold  after  the  husband's  death,  the  stock  acc[uired  before  his 
deatn  was  not  subject  to  such  claim,  but  the  stock  acquired  after  his  death  was,  un- 
less in  could  be  clearly  shown  to  have  been  acquired  with  the  old  stock  by  ex- 
change or  purchase. 

Appeal  from  Jefferson  county. 

Hal  W,  Greer,  for  appellant.    Tom  J.  Russell,  for  appellees. 

WiLLiB,  C.  J.  W.  D.  Cleveland  brought  suit  against  Elizabeth  Harding, 
-Qeorge  N.  Harding,  Laura  Harding,  Louisa  Boucette.  and  her  husband,  A. 
B.  Boucette,  as  partners  under  the  firm  name  of  I.  N.  Harding  on  a  verified 
account  for  goods  sold  and  delivered,  amounting  to  8247.58.  He  also  sued 
^ut  a  writ  of  garnishment  against  George  E.  YaUiEide,  who  answered  denying 
any  indebtedness  to  the  firm,  or  having  any  of  their  effects  in  his  possession. 
This  answer  was  controverted  by  the  plaintiff;  and  the  partnership  of  the  de- 
fendants having  been  denied  by  them  under  oath,  and  the  general  denial  hav- 
ing been  pleaded  by  them,  the  case  went  to  trial  upon  these  issues  as  between 
the  plaintiff  and  the  defendants,  and  upon  the  issue  as  above  stated  between 
the  plaintiff  and  the  garnishee.  The  facts  as  developed  upon  the  trial  showed 
that  I.  N.  Harding,  who  was,  at  the  time,  a  merchant  in  Beaumont,  Texas, 
-died  July  10,  1884,  leaving  a  widow,  the  defendant  Elizabeth  Harding,  and 
<}eorge  and  Laura  Harding  and  Louisa  Boucette,  his  children,  and  that  these 
four' were  the  only  persons  entitled  to  the  estate  left  by  him,  all  of  which  was 
the  community  property  of  himself  and  the  said  Elizabeth  Harding.  Mrs. 
Harding,  the  widow,  at  first  proposed  to  administer  the  community  estate  as 
survivor,  but  afterwards  concluded  to  continue  the  business  previously  car- 
ried on  by  her  husband,  which  was  done  with  the  approval  of  her  children. 
The  mother  and  children  permitted  their  interest  in  the  property  to  remain  in 
the  business  as  before  the  death  of  I.  N.  Harding.  There  is  some  conflict,  or 
At  least  uncertainty,  in  the  evidence,  as  to  the  understanding  upon  which  the 
business  was  carried  on  after  the  death  of  I.  X.  Harding.  According  to  the 
testimony  of  George  Harding,  one  of  the  sons  of  the  deceased,  who  seems  to 
have  been  in  charge  of  the  business  for  some  time,  the  widow  and  heirs  to- 
gether kept  up  the  former  business  of  I.  K.  Harding,  and  shared  in  its  profits. 
According  to  the  testimony  of  others  of  the  defendants,  the  heirs  allowed  it 
to  be  carried  on  by  their  mother,  and  received  none  of  the  profits,  but  some 
of  them  were  paid  salaries  for  services  rendered  as  clerks  or  employes  in  con- 
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ducting  the  business.  While  the  business  was  thus  carried  on,  the  account 
upon  which  this  suit  is  brought  was  contracted.  Subsequently,  in  August, 
1885,  Vallade  administered  on  the  estate  of  I.  N.  Harding,  and  as  such  re- 
ceived into  his  charge  such  goods  as  were  at  the  time  in  the  business,  con- 
ducted, as  before  stated,  in  the  name  of  J.  N.  Harding.  The  court  in  which 
the  administration  was  opened,  set  aside  out  of  the  estate  $800  to  the  widow 
as  exempt  property.  It  did  not  clearly  appear  what  part  of  the  goods  taken 
into  possession  by  the  administrator  were  of  the  stock  left  by  I.  N.  Harding^ 
at  the  day  of  his  death,  and  how  much  was  acquired  after  his  death.  The 
cause  was  submitted  to  the  judge  for  his  decision,  and  his  conclusions  of 
law  and  fact  show  that  he  held  that  no  partnership  by  agreement  of  the  heirs 
had  been  shown,  or  that  their  agreement  with  one  another  was  calculated  to 
make  any  one  dealing  with  the  firm  believe  that  they  were  partners;  that  they 
merely  consented  that  their  mother  might  carry  on  the  business,  and  that  their 
interest  might  remain  in  it,  and  that  this  would  not  make  them  partners.  He 
further  concluded  that  most  of  the  goods  in  Yallade's  hands  were  old  goods 
on  hand  when  I.  N.  Harding  died,  and  that  Vallade  was  administering  his 
estate,  and  therefore  none  of  the  goods  which  came  to  him  could  be  subjected 
to  the  garnishment,  and  accordingly  gave  judgment  for  the  appellees,  and 
from  that  judgment  this  appeal  is  taken. 

Upon  the  death  of  I.  N.  Harding  the  stock  of  goods  with  which  he  was 
doing  business,  being  community  property,  passed  to  his  wife  and  children 
charged  with  the  payment  of  community  debts;  and  these  were  to  be  first 
satisfied  before  any  subsequently  contracted  by  the  widow  and  children  could 
be  enforced  against  it.  The  community  estate  not  having  been  administered 
as  provided  by  law,  and  creditors  not  seeking  to  subject  it  to  their  claims, 
there  was  no  obstacle  to  the  widow  and  children  continuing  the  business  fol- 
lowed by  the  deceased,  and  replenishing  the  stock  by  contracting  debts  for 
new  goods  to  be  placed  in  it.  Subject  to  the  right  of  creditors  of  the  deceased 
to  proceed  against  the  old  stock  to  satisfy  their  debts,  there  can  be  no  doubt 
but  that  for  any  debts  contracted  in  keeping  up  the  business  the  property  of 
those  carrying  on  the  trade  would  be  liable,  whether  it  consisted  of  the  stock 
in  trade  or  other  means.  A  business  thus  conducted  would  be  governed  by 
the  same  rules  as  if  it  were  prosecuted  by  other  parties.  The  parties  en- 
gaged in  it  would  be  partners  or  not,  accordingly  as  they  had  so  agreed  or 
shared  in  the  profits,  or  held  themselves  out  to  the  world  as  such.  If  the  ev- 
idence showed  satisfactorily  the  defendants  continued  the  business  of  the  de- 
ceased by  agreement  between  themselves,  shared  in  the  profits  of  the  same,  or 
by  their  conduct  induced  the  appellant  to  believe  that  they  were  partners, 
and  credit  them  as  such,  they  were  liable  for  the  debts  contracted  under  the 
circumstances.  The  evidence  is  not  clear  as  to  the  terms  upon  which  the 
business  was  conducted  after  the  death  of  I.  K.  Harding.  The  testimony  of 
George  Harding  tended  strongly  to  prove  a  partnership  between  the  widow 
and  her  children,  formed  by  agreement,  and  in  which  each  member  of  the 
firm  shared  in  the  profits  of  the  concern.  The  evidence  of  the  widow  and 
the  other  children  tended  with  equal  force  to  show  that  she  conducted  the 
business  for  her  own  benefit,  paying  her  children  salaries  for  their  services 
in  assisting  her.  Did  the  plaintiff's  rights  depend  solely  upon  the  establish- 
ment of  a  partnership  between  the  defendants,  or  as  to  himself,  we  could  not 
say  that  the  court  committed  an  error  in  finding  against  him  upon  this  point, 
and  rendering  judgment  for  the  defendants.  But  the  evidence  is  uncontro- 
verted  that  tiie  debt  sued  on  was  contracted  for  goods  furnished  the  person  or 
persons  merchandising  under  the  name  of  I.  N.  Harding,  and  to  replenish 
the  stock  in  trade  of  that  concern,  whether  a  partnership  or  not.  The  debt 
accruing  from  the  purchase  of  these  goods  was  due  either  from  the  widow 
alone,  or  from  the  widow  and  such  of  the  other  defendants  as  were  interested 
as  partners  with  her  in  the  store,  or  held  themselves  out  to  the  plaintiff  as 
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being  interested  in  the  business.  The  plaintiff  held  a  just  debt  payable  by 
the  parties  carrying  on  the  business,  and  was  entitled  to  a  judgment  against 
them.  He  may  have  been  mistaken  as  to  the  names  and  number  of  the  persons 
who  were  carrying  on  the  business,  and  charged  some  parties  as  partners  who 
were  not  actually  so;  but  the  evidence  is  deyond  dispute  that  one  or  more  of 
the  parties  made  defendants  to  the  action  were  conducting  a  mercantile  busi- 
ness under  the  name  of  I.  N.  Harding,  and  as  such  had  conti-acted  the  debt, 
and  against  such  he  was  certainly  entitled  to  judgment.  The  court  should 
have  determined  from  the  evidence  which  of  the  defendants,  if  any.  were 
carrying  on  the  business  in  the  name  of  I.  N.  Harding^  and  had  bought  the 
goods  of  Cleveland,  and  against  such,  whether  one  or  more,  should  have  ren- 
dered judgment  for  the  plaintiff. 

The  court  should  further  have  ascertained,  if  possible,  what  effects  of  those 
held  by  Yallade,  the  garnishee,  as  administrator  of  I.  N.  Harding,  deceasedr 
were  the  property  of  said  deceased  at  the  date  of  his  death,  and  what  had 
since  been  acquired  by  the  defendants,  who  had  kept  up  the  business  after 
his  death.  As  to  the  former  the  garnishee  could  not  be  charged,  as  they  were 
to  be  administered  by  him  under  the  orders  of  the  county  court;  but,  as  to- 
the  latter,  they  did  not,  presumably  at  least,  form  any  part  of  the  deceased^s 
estate;  and,  unless  it  can  be  clearly  shown  upon  another  trial  that  they  were 
acquired  with  the  property  of  the  deceased  by  exchange  or  purchase,  they 
should  be  held  liable  to  the  plaintiff's  garnishment 

In  order  that  the  case  may  be  disposed  of  below  in  accordance  with  these- 
views,  the  judgment  is  reversed,  and  the  cause  remanded.. 


Lbaohe  9.  Statil^ 
(Ontrt  0/  Appeali  of  Terns.    November  IS,  1888.) 

1.  Obihihal  Practice— Separatxito  Witnesses. 

The  statutes  of  this  state  do  not  exempt  expert  nor  any  paitScuIar  class  of  wit- 
o esses  from  the  operation  of  the  *'  rule  "  eequesterinir  witnesses.  The  cnforoeinent 
of  that  rule  is  left  largely  to  the  discretion  of  the  trial  court. 

2.  Sams— ExPEBiB. 

While  the  general  doctriue  in  this  state  has  been  to  exempt  expert  witnesses  froni' 
the  "rule,"  especially  in  cases  involving  the  question  of  insanity,  that  they  might 
hear  and  speaic  on  tne  whole  testimony,  it  has  never  been  held  to  defeat  the  suffi- 
ciency of  expert  testimony  based  upon  the  hsrpothetical  statements  of  the  evidence. 
The  expert  witness,  however,  can  state  his  opinion  only  upon  the  whole  evidence; 
and,  if  the  witness  has  not  heard  the  evidence,  each  side  to  the  issue  lias  a  right  to* 
an  opinion  upon  any  hypothesis  consistent  with  the  evidence,  and,  if  the  one  side 
faiis,  the  other  may  bring  out  the  whole  of  the  hypothetical  case. 

3.  BviBENCB—BxpERra— Reason  fob  Opinions. 

An  expert  may  be  asked  by  either  party  as  to  the  reasons  upon  wliich  his  evi- 
dence is  based,  or  he  may,  with  leave  of  the  court,  give  such  explanation  on  hi» 
own  account.  He  cannot  go  further,  but  may  be  examined  in  details  in  order  to 
test  his  credibility  and  judgment. 

4.  Cbiminal  Practice— Insanity— Chabge  of  the  Court. 

See  the  opinion  in  extenso  for  an  elaborate  review  of  the  authorities  upon  the 
auestion  of  insanity,  and  for  the  general  rdles  deduced  by  the  court  thereon ;  and 
for  chargeH  of  the  court  on  the  question  held  correct. 
6.  Same— PanuMPnoN. 

The  rule  does  not  obtain  in  tliis  state  that  the  law  presumes  insanity  to  continue 
after  it  is  once  siiown  to  exist,  and  a  special  instruction  to  such  effect  was  properly 
refused. 
6.  Same— Objecting  to  Chabox. 

Objections  to  charges  given,  or  to  the  refusal  of  special  instructions,  should  be 
perpetuated  by  a  bil  1  of  exceptions.  When  such  errors  are  raised  for  the  nrst  time  in 
the  motion  for  new  trial,  this  court  will  interfere  only  when  it  is  manifest  that  they 
were  calculated  to  injure  the  rights  of  the  accused. 

1  Reported  by  Messrs.  Jackson  <t  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peals. 
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7.  Sams— BuBDEN  of  Pboof. 

When  the  defense  relies  upon  any  snbstantlye,  distinct,  separate,  and  independ- 
ent matter,  which  does  not  necessarily  constitute  a  part  of  the  transaction,  the 
burden  of  proving  it  rests  upon  the  defendant^  and  the  trial  court  should  so  charge. 
B.  Samb— Nbw  Tbial. 

New  trial  should  be  applied  for  within  two  days  after  conviction,  but,  for  good 
cause  shown,  the  motion  may,  in  felony  cases,  be  considered  at  any  time  during 
the  trial  term. 
9.  MuBDBB— Insanity— BuanxN  of  Pboof. 

If  insanity  be  the  defense  interposed,  the  burden  of  proof  rests  upon  the  defense. 

Appeal  from  district  court,  Comanche  county. 

A  term  in  the  penitentiary  was  assessed  against  the  appellant  upon  his 
conviction  in  the  first  degree  for  the  murder  of  J.  N,  Martin. 

The  evidence  for  the  state  shows  conelusirely  that,  on  the  twentieth  day  of 
June,  1885,  the  defendant  was  on  the  streets  qi  the  town  of  De  Leon,  very 
much  under  the  influence  of  whisky,  cursing  and  swearing  in  front  of  a  drug- 
store; that  the  proprietor  finally  prevailed  on  the  deceased  and  another  to  at- 
tempt the  removal  of  the  defendant  to  his  home.  Deceased  urgently  begged 
defendant  to  go  home,  and  finally,  with  the  help  of  another,  undertook  to  lead 
him  home.  At  a  point  about  400  yards  from  the  drug-store  the  parties  stopped 
for  some  purpose,  when  the  defendant  suddenly  drew  a  pistol,  and  fatally  shot 
the  deceased.  It  was  also  testified  for  the  state  that,  some  days  prior  to  the 
killing,  the  defendant  claimed  to  have  hadadifiiculty  with  deceased,  and  after- 
wards uttered  threats  to  kill  deceased. 

The  defense  proved  that  the  difficulty  referred  to  by  the  witness  for  the  state 
did  not  occur  between  defendant  and  deceased,  but  between  deceased  and 
another  in  defendant's  presence,  and  that  defendant  was  no  party  to  the  diffi- 
culty, and  was  in  no  way  affected  by  it;  impeached  the  witness  who  testified 
to  the  threats;  and  proved  that,  up  to  the  moment  deceased  started  home  with 
defendant,  they  had  been  intimate  friends.  It  was  proved  that  the  defendant 
was  very  drunk  at  the  time  of  the  killing,  either  upon  whisky  or  some  drug. 
By  his  wife  and  several  members  of  his  family,  the  defendant  proved  that 
for  years  he  bad  been  addicted  to  the  morphine  and  whisky  habit.  The  wit- 
nesses testified  that,  when  under  the  conjoint  influence  of  whisky  and  mor- 
phine, the  defendant  was  absolutely  and  totally  insane,  and  they  related  a 
great  many  instances  of  eccentric  conduct  on  his  part.  His  wife  testified 
that  he  took  a  dose  or  two  of  morphine  at  home  on  the  evening  prior  to  the 
killing,  and  took  a  large  quantity  in  a  bottle  with  him  when  he  left  home.  It 
was  also  testified  that  one  or  more  of  his  maternal  relatives  died  insane,  and 
that  others  were  inmates  of  a  lunatic  asylum  in  a  distant  state. 

Pearre  <&  Boynton,  for  appellant,  cited  against  the  charges  of  the  court 
on  the  defense  of  insanity,  approved  in  the  opinion,  the  following  authorities: 
State  V.  Felter,  25  Iowa,  67;  Buckn.  Unsoundness  of  Mind,  59;  Whart. 

152-158;  15  Amer.  Jour,  of 
I5th  Ed.)  "Lucid  Intervals;** 
V.  atate,  2  Ohio  St.  54r-70; 
Insurance  Co.  v.  Hodel,  95  U.  S.  232-340;  D^amette  v.  Com,.  (Va.  1881,) 
2  Crim.  Law  Mag.  348;  Polk  v.  StaU,  19  Ind.  170;  Steoens  v.  8taU,  81  Ind. 
485;  8taU  v.  Klinger,  43  Mo.  127;  Com,  v.  Heath,  11  Gray,  308;  PeopU  v. 
Coffmxin,  24  Cal.  230;  Com.  v.  Eddy,  7  Gray,  583;  FUher  v.  People,  23  111. 
283;  StaU  v.  Marler,  2  Ala.  43;  State  v.  Brinyea,  5  Ala.  241;  Smith  v.  Com,, 
1  Duv.  224;  Dofie  v.  State,  3  Heisk.  371;  StaU  v.  BartUtt,  43  N.  H.  224; 
People  V.  Garbutt,  17  Mich,  9;  Unde^ioood  v.  People,  32  Mich.  1;  Hopps  v. 
PeopU,  31  III.  385;  Chase  v.  People,  40  III.  352;  Ogletree  v.  Stat^,  28  Ala. 
701;  State  v.  Cravford,  11  Kan.  32;  StaU  v.  Lawrenee,  57  Me.  574;  State 
V.  Hundley,  46  Mo.  414;  Ex  parte  Holyland,  11  Ves.  11;  Harden  v.  Hays,  9 
Pa.  8t.  151;  Clark  v.  State,  12  Ohio,  496,  note  a;  Baldvdn  v.  State,  12  Mo. 
223. 
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Herring  A  Kellep,  N.  R.  Lindsey,  J.  C.  Jenkins,  and  B.  D.  Shropshire^ 
also  for  appellant. 
Asst,  Atty.  Gen.  Burls,  for  the  State. 

White,  P.  J.  Appellant  was  convicted  of  murder  of  the  second  degree  for 
the  killing  of  one  J.  N.  Martin,  his  punishment  being  assessed  at  14  years  in 
the  penitentiary.  On  the  trial  his  defenses,  in  addition  to  the  plea  of  not 
guilty,  were — First,  resistance  to  an  unlawful  arrest  by  an  officer  acting 
without  authority  of  a  warrant,  and  when  no  offense  had  been  committed  by 
defendant;  and,  second,  insanity. 

Among  the  witnesses  summoned  by  defendant  were  several  medical  experts, 
whose  testimony  he  proposed  to  use  on  the  issue  of  insanity.  In  placing  the 
witnesses  under  "the  rule"  which  had  been  invoked  preliminary  to  the  intro- 
duction of  the  evidence,  the  court  required  the  medical  experts  also  to  be 
placed  under  the  rule  with  the  other  witnesses,  over  the  prot^t  of  defendant, 
who  insisted  upon  his  right  to  have  them  remain  in  the  court-room  so  that 
they  might  hear  all  the  testimony  adduced  on  the  plea  of  insanity,  and  be 
thereby  the  better  enabled  to  express  an  opinion  upon  that  issue.  Where  **the 
rule"  is  Invoked  as  to  witnesses,  the  mode  and  manner  of  its  enforcement  is 
conOded  largely  to  the  discretion  of  the  court,  and  the  exercise  of  that  discre* 
tion  will  not  be  revised  except  in  the  clearest  cases  of  abuse.  Kennedy  v. 
mate,  19  Tex.  App.  620;  Bond  v.  ataU,  20  Tex.  App,  421 ;  Posey,  Crim.  Dig. 
Tex.  611,  612.  No  exception  is  provided  by  statute  exempting  any  particular 
class  of  witnesses  from  the  operation  of  the  rule.  Code  Grim.  Proc.  arts. 
662-666.  Ordinarily,  witnesses  who  are  summoned  as  experts  are  excepted 
from  the  rule,  and,  in  cases  involving  the  question  of  ii^ sanity,  the  better  and 
more  satisfactory  practice  would  be  to  allow  them  to  remain  in  the  room,  and 
hear  the  testimony  of  all  the  other  witnesses,  in  order  that  from  the  whol^ 
testimony  they  may  be  enabled  to  determine  from  the  evidence  itself  the  mat- 
ter  upon  which  their  opinion  is  desired.  Johnson  v.  8tate,  10  Tex.  App.  571. 
Mr.  Wharton  states  the  rule  otherwise,  and  holds  that  "  when  insanity  is  set 
up  by  a  defendant,  and  denied  by  the  prosecution,  an  expert  cannot  be  asked 
his  opinion  as  to  the  evidence  in  the  case  as  rendered,  not  only  because  thi» 
puts  the  expert  in  the  place  of  the  jury  in  determining  as  to  the  credibility  of 
the  facts  in  evidence,  but  because  the  assistance  thus  afforded  is  in  most  trials 
illusory,  experts  usually  being  in  conflict,  and  the  duty  devolving  on  the  court 
and  jury  of  supervising  the  reasoning  of  experts  being  one  which  can  rarely 
be  escapeil. "     Whart.  Crim.  Ev.  §  418. 

This  whole  subject  was  fully  discussed  by  us  in  Webb's  Vase,  9  Tex.  App. 
490,  and  upon  a  review  of  the  authorities  it  was  said  that,  "as  to  medical  ex- 
perts, they  may  state  their  opinion  upon  the  whole  evidence,  if  they  have  heard 
it  all,  or  upon  an  hypothetical  statement  which  is  in  conformity  with  the  whole 
evidence.  All  authorities  agree  that  it  is  inadmissible  to  permit  an  expert 
to  give  his  opinion  upon  anything  short  of  the  whole  evidence  in  the  case* 
whether  he  has  personally  heard  it,  or  it  is  stated  to  him  hypotheticaliy;** 
citing  Kedfield^s  addition  to  section  53,  Greenl.  Ev.  Where  the  expert  has 
not  heard  the  evidence,  each  side  has  the  right  to  an  opinion  from  the  witness^ 
upon  any  hypothesis  reasonably  consistent  with  the  evidence,  and,  if  mea- 
gerly  presented  in  the  examination  on  one  side,  it  may  be  fully  presented  on 
the  other;  the  whole  examination  being  within  the  control  of  the  court,  whose 
duty  it  is  to  see  that  it  is  fairly  and  reasonably  conducted.  Coyle  v.  Com,, 
104  Pa.  St.  117. 

In  the  case  in  hand  it  is  not  shown  that  tl^e  hypothetical  method  of  obtain- 
ing the  opinion  of  the  experts  was  either  defective  in  not  submitting  all  the 
facts  essential  to  an  intelligent  opinion,  nor  that  the  opinions  were  such  a» 
would  have  been  given  differently  had  the  evidence  been  heard  directly  by 
these  witnesses,  and  their  conclusions  drawn  from  it,  and  not  from  an  hypo- 
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thetical  statement  of  It.  We  cannot  perceive  that  the  discretion  of  the  trial 
judge  was  abused  in  the  matter  to  the  prejudice  of  defendant. 

Dr.  D.  B.  Wallace,  superintendent  of  the  insane  asylum  at  Terrell,  Texas, 
qualified  as  an  expert,  and,  upon  the  hypothetical  statements  submitted  to 
him,  declared  as  his  opinion  that  the  defendant,  at  the  time  of  the  homicide, 
was  suffering  from  recurrent  insanity.  He  further  stated,  in  effect,  that, 
had  defendant  been  consigned  as  insane  to  his  custody,  at  no  time  covered  by 
the  facts  stated  would  he  have  felt  authorized  to  release  him  as  a  sane  man 
from  the  asylum.  Appellant's  eounsel  asked  this  witness  if  he  could  give 
any  illustrations  of  recurrent  insanity  which  had  come  within  his  own  per^ 
sonal  experience.  This  testimony  was  objected  to  by  the  prosecution,  and  ex- 
cluded by  the  court  We  have  had  no  access  to  the  authority  rLawson,  Exp. 
£v.)  cited  in  support  of  the  admissibility  of  the  evidence  in  the  brief  of  ap- 
pellant's counsel ;  but,  even  if  admiesible,  in  our  view  of  the  case,  its  exclu- 
sion could  not  materially  affect  defendant's  rights,  and  the  ruling  would  be  er- 
cor  without  prejudice,  which  is  not  reversible  error.  The  general  rule  seems 
to  be  that  ''an  expert  may  be  asked  by  either  party  as  to  the  reasons  on  which 
his  opinion  is  based,  or  he  may,  with  leave  of  the  court,  give  such  explana- 
tion on  his  own  account.  Beyond  this  he  cannot  go  in  such  examination, 
though  he  maybe  examined  in  details  in  order  to  test  his  credibility  and  judg- 
ment. '»     Whart.  Crim .  Ev.  ^8th  Ed. )  §  419. 

Many  objections  are  urged  to  the  charge  of  the  court  upon  the  question  of 
insanity,  and  it  is  urgently  insisted  that  it  was  error  to  refuse  defendant's 
special  requested  instructions  upon  the  subject.  The  chief  objection  is  that 
the  court  did  not  instruct  the  jury  to  the  effect  ''that  defendant  would  not  be 
responsible  if  he  was  overwhelmed  by  an  impulse  which  took  away  his  will 
power,  and  rendered  him  incapable  of  controlling  his  actions."  In  effect,  the 
oomplaint  is  that  the  court  did  not  sufficiently  charge  upon  moral  insanity  or 
irresistible  and  uncontrollable  impulse  as  an  excuse  for  crime.  As  given,  the 
charge  of  the  court  upon  this  branch  is  almost  a  literal  copy  of  an  approved 
charge  on  insanity  given  in  Willson's  Criminal  Forms,  (Form  No.  716,  p.  335,) 
and  which  is  taken  from  the  charge  given  the  Jury  by  the  Hon.  John  G.  Bob- 
ERTSON,  presiding  in  the  trial  court  in  the  case  of  King  v.  State^  reported  in 
9  Tex.  App.  615, 

Different  courts  and  different  law  writers  have  announced  different  tests 
of  responsibility  for  crime  where  insanity  was  claimed  as  a  defense  to  its  com- 
mission. Mr.  Oreenleaf  s  rule  is,  whether  the  accused  was  laboring  under 
such  defect  of  reason  from  disease  of  the  mind  as  not  to  know  the  nature  or 
quality  of  the  act  he  was  doing,  or,  if  he  did  know  it,  that  he  did  not  know 
that  he  was  doing  wrong, — ^the  party's  knowledge  of  right  and  wrong  in  in- 
spect to  the  very  act  with  which  he  is  charged.  2  Greenl.  Ev.  §  373.  And 
this  seems  the  rule  as  recognized  in  Texas  in  the  early  case  of  Carter  v.  State, 
12  Tex.  500;  and  also  in  WebVe  Case,  5  Tex.  App.  596;  Willianis  v.  State,  7 
Tex.  App.  163;  and  Clark  v.  8UiU,  8  Tex,  App.  350. 

Mr.  Taylor,  in  his  celebrated  work  on  Medical  Jurisprudence,  speaking  of 
moral  insanity,  says:  ";rhe  law  does  not  recognize  moral  insanity  as  an  inde- 
pendent state;  hence,  however  perverted  the  affections,  moral  feelings,  or 
sentiments  may  be,  a  medical  Jurist  must  always  look  for  some  indications  of 
disturbed  reason.  Moral  insanity  is  not  admitted  as  a  bar  to  responsibility  for 
dvil  or  criminal  acts,  except  in  so  far  as  it  may  be  accompanied  by  intellect- 
ual disturbance. "  Page  780.  From  the  time  of  the  decision  in  the  noted  Mo- 
Naghten^a  Case,  10  Clark  &  F.  200,  the  English  courts  have  followed  the  doc- 
trine as  the  same  is  announced  by  Greenleaf ,  and  they  have  refused  to  recog- 
nize the  co-existence  of  an  impulse  absolutely  irresistible  with  capacity  to 
distinguish  between  vi^M,  and  wrong  with  reference  to  the  act,  and  in  most 
•of  the  American  states  the  test  is  still  a  knowledge  of  right  and  wrong.  In 
ills  work  on  Homicide  Mr.  Wbarton  says:   "Irresistible  impulse  is  not  moral 

Digitized  by  VjiUUV  IC 


Tex.]  LEACHE  V,  STATE.  543 

insanity,  supposing  moral  insanity  to  consist  of  insanity  of  the  moral  system 
co-existing  with  mental  sanity.  Moral  insanity,  as  thus  defined,  has  no  sup- 
port either  in  psychology  or  law.  Nor  is  irresistible  impulse  convertible  with 
passionate  propensity,  no  matter  how  strong  in  persons  not  insane.  In  other 
words,  the  irresistible  impulse  of  the  lunatic  which  confers  irresponsibility  is 
essentially  distinct  from  the  passion,  however  violent,  of  the  sane,  wliich  does 
not  confer  irresponsibility. "  Section  574.  A  number  of  most  respectable  au- 
thorities deny  that  moral  insanity  has  any  place  in  law^  and,  with  regard  to 
irresistible  impulse,  they  hold,  **tf  it  were  irresistible,  the  person  accused  is 
entitled  to  be  acquitted,  because  the  act  was  not  voluntary,  and  was  not  prop- 
erly his  act.  If  the  impulse  was  resistible,  the  fact  that  it  proceeded  from 
disease  is  no  excuse  at  all."  Steph.  Crim.  Law,  91;  1  Whart.  Crim.  Law, 
(8th  Ed.)  §  145;  Matfarla'nd'8  Trial,  8  Abb.  Pr.  (N.  8.)  57 ;  Fisher  v.  People, 
23  III.  283;  Com.  v.  Haskell,  2  Brewst.  491;  Blackburn  v.  State,  23  Ohio  St. 
146;  StaU  v.  Gat,  13  Minn.  341,  (Gil.  315;)  Life  Ins.  Co.  v.  Terry,  15  Wall. 
580;  Com.  v.  Hosier,  4  Pa. St.  264;  Dt^amette  v.  Com.,  75  Va.  867;  Goodmn 
V.  State,  4  Crim.  Law  Mag.  586. 

It  is  held  in  Oregon  that  if  the  accused  knew  enough  to  know  the  difference 
between  right  and  wrong,  and  that  he  was  violating  the  law  by  the  commis- 
sion of  the  act,  it  will  not  excuse  him,  although  he  liad  surrendered  his  judg- 
ment to  some  mad  passion,  which,  for  the  time  being,  was  exercising  a  strong 
influence  over  his  conduct.  State  v.  Murray,  6  Grim.  Law  Mag.  255.  Un- 
governable passion  is  not  insanity,  and  one  whose  power  of  will  is  not  im- 
paired by  disease,  and  who,  yielding  to  passion,  slays  another,  is  subject  to 
the  punishment  fixed  by  law.    SaMers  v.  State,  94  Ind.  147. 

It  is  said  by  the  supreme  court  of  Alabama:  **  There  is  a  species  of  mental 
disorder,  a  good  deal  discussed  in  modern  treatises,  sometimes  called  *  irre- 
sistible impulse,'  *  moral  insanity,'  and  perhaps  by  some  other  names.  If  by 
these  terms  it  is  meant  to  affirm  that  a  morbid  state  of  the  affections  or  pas- 
sions, or  an  unseating  of  the  moral  system,  the  mental  faculties  remaining 
meanwhile  in  a  normal,  sound  condition,  excuses  acts  otherwise  criminal,  we 
are  not  inclined  ta  assent  to  the  proposition.  The  senses  and  mental  powers 
remaining  unimpaired,  that  which  is  sometimes  called  moral  or  emotional  in- 
sanity savors  too  much  of  a  seared  conscience  or  atrocious  wickedness  to  be 
•entertained  as  a  legal  defense.  Gibson,  C.  J.,  in  Com,  v.  Mosler,  4  Pa.  8t. 
266,  while  recognizing  the  existence  of  moral  or  homicidal  insanity  as  •  con- 
sisting of  an  irresistible  inclination  to  kill,  or  to  commit  some  other  particu- 
lar offense,'  adds:  '  There  may  be  an  unseen  ligament  pressing  on  the  mind, 
drawing  it  to  consequences  which  it  sees  but  cannot  avoid,  and  placing  it 
under  a  coercion  which,  while  its  results  are  clearly  perceived,  is  incapable  of 
resistance.'  With  all  respect  for  the  great  jurist  who  uttered  this  language, 
we  submit  if  this  is  not  almost  if  not  quite  the  synonym  of  that  highest  evi- 
dence of  murderous  intent  known  to  the  common  law, — a  heart  totally  de- 
praved and  fatally  bent  om  mischief.  Well  might  he  add:  <The  doctrine 
which  acknowledges  this  mania  is  dangerous  in  its  relations,  and  can  be  re<;- 
ognized  only  in  the  dearest  <»se8.  It  ought  to  be  shown  to  have  been  habit- 
ual, or  at  least  to  have  evinced  itself  in  more  than  a  single  instance.  The 
frequency  of  this  constitutional  malady  is  fortunately  small,  and  it  is  better  to 
confine  it  within  the  strictest  limits.  If  juries  were  to  allow  it  as  a  general 
motive  operating  in  cases  of  this  character,  its  recognition  would  destroy 
social  order  as  well  as  personal  safety.  To  establish  it  as  a  justification  in 
any  particular  case,  it  is  necessary  to  show  by  clear  proof  either  its  contem- 
poraneous existence,  evinced  by  present  circumstances,  or  the  existence  of  an 
habitual  tendency  developed  in  previous  cases,  becoming  in  itself  a  second 
nature.'  What  is  meant  by  *  evincing  itself  in  more  than  a  single  instance,' 
and  how  this  principle  would  work  in  administration,  we  are  left  to  speculate. 
Can  that  be  sound  legal  principle  whose  general  recognition  would  destroy 
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social  order  as  well  as  personal  safety  ?  We  concur  with  Mr.  Wharton  ( Howe, 
§  574)  that  moral  insanity,  which  consists  of  iiresistible  impulse  co-existing 
with  mental  sanitv,  *  has  no  support  either  in  psychology  or  law.'  "  Boswdl 
V.  8taU,  63  Ala.  307. 

And  so  in  People  v.  Hoin,  62  Cal.  120,  it  is  held  that  "an  irresistible  im- 
pulse t6  commit  an  act  which  one  knows  is  wrong  or  unlawful,  if  it  ever  ex- 
ists,  does  not  constitute  the  insanity  which  is  a  legal  defense.  Whatever 
may  be  the  abstract  truth,  the  law  never  recognizes  an  impulse  as  uncontrol* 
lable  which  yet  leaves  the  reasoning  powers,  including  the  capacity  to  appre- 
ciate the  nature  and  quality  of  the  particular  act,  unaffected  by  mental  disease. 
It  cannot  be  said  to  be  irresistible  because  not  resisted."  And  in  Walker  v. 
People  it  is  laid  down  that,  if  an  accused  has  suflicient  reason  to  know  right 
from  wrong,  it  is  immaterial  whether  he  had  sufficient  power  of  control  ta 
govern  his  actions.    26  Hun,  67. 

But  even  in  Pennsylvania  the  doctrine  of  uncontrollable  impulse  appears  to- 
have  been  greatly  modified,  if  not  repudiated  entirely ;  for  we  find  the  supreme 
court  of  that  state,  in  1885,  announcing,  in  Com.  v.  Taylor,  that  '* moral  in- 
sanity is  not  sufficient  to  constitute  a  defense  unless  it  be  shown  that  the  pro- 
pensities in  question  exist  to  such  an  extent  as  to  subjugate  the  intellect,  con- 
trol the  will,  and  render  it  impossible  for  the  person  to  do  otherwise  than 
yield  thereto.  No  mere  moral  obliquity  of  perception  will  protect  a  person 
from  punishment  for  his  act»  The  jury  should  be  satisfied,  with  reference 
to  the  act  in  question,  that  his  reason,  conscience,  and  judgment  were  so  en- 
tirely perverted  as  to  render  the  commission  thereof  a  duty  of  overwhehning 
necessity.''  A  man  in  the  condition  thus  described  would  be  unquestionably 
insane  to  all  intents  and  purposes,  in  our  opinion. 

We  deduce  from  the  authorities,  as  a  correct  general  conclusion,  that  the- 
law  does  not  require,  as  the  condition  on  which  criminal  responsibility  shall 
follow  the  commission  of  crime,  the  possession  of  one's  faculties  in  full  vigor,, 
or  a  mind  unimpaired  by  disease  or  infirmity;  that  the  mind  may  be  weakened 
by  disease,  or  impaired,  and  yet  the  accused  be  criminally  responsible  for  hia 
acts;  that  he  can  only  discharge  himself  from  responsibility  by  proving  that 
his  intellect  was  so  disordered  that  he  did  not  know  the  nature  and  quality  of 
the  act  he  was  doing,  and  that  it  was  an  act  which  he  ought  not  to  do.  But 
that  if,  on  tlie  other  hand,  he  had  sufficient  intelligence  to  know  what  hewaa 
doing,  and  the  will  and  the  power  to  do  or  not  to  do  it,  he  is,  in  contempla* 
tion  of  law,  responsible  for  the  act  he  has  committed.  State  v.  Martin^  (N. 
J.)  3  Crim.  Law  Mag.  44.  See,  also,  Dunn  v.  People,  109  111.  635,  and  1 
Bish.  Crim.  Law,  §  391. 

But  let  us  concede,  for  the  sake  of  argument,  that  defendant  was  entitled 
in  this  case  to  have  the  doctrine  of  irresistible  impulse  and  uncontrollable  will 
given  in  charge  to  the  jury,  then  we  think  it  is  manifest,  from  the  following 
extracts  taken  from  the  charge,  that  the  law  was  sufficiently  given,  and  that 
defendant  has  no  just  ground  of  complaint  in  the  matter.  The  jury  were 
instructed:  *' A  safe  and  reasonable  test  in  all  cases  would  be  that  whenever 
it  should  appear  from  all  the  evidence  that,  at  the  time  of  doing  the  act,  the 
prisoner  was  not  of  sound  mind,  but  was  affected  with  insanity,  and  such 
siffection  was  the  efficient  cause  of  the  act,  and  that  he  would  not  have  done 
the  act  but  for  that  affection,  he  ought  to  be  acquitted;  for  in  such  a  case 
reason  would  be  at  the  time  dethroned,  and  the  power  to  exercise  judgment 
would  be  wanting.  But  this  unsoundness  of  mind  or  affection  of  insanity 
must  be  of  such  a  degree  as  to  create  an  fmoontrollahle  imptslse  todo  the  ad 
cTiarged,  by  overriding  the  reason  and  judgment,  and  obliterating  the  sense 
of  right  and  wrong,  and  depriving  the  accused  of  the  power  of  choosing  be- 
tween right  and  wrong  as  to  the  particular  act  done."  This  portion  of  the 
charge  is  a  quotation  from  the  opinion  of  Brbese,  J.,  in  Hoppa  v.  People,  31 
III.  385.     Again  we  copy  from  the  charge:   **If  it  is  true  that  defendanttook 
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the  life  of  deceased,  and  at  the  time  the  mental  and  physical  machine  had  slipped 
from  the  control  of  defendant,  or  if  some  controlling  mental  or  physical  dis- 
ease was  in  truth  the  acting  power  within  him  which  Tie  cotUd  not  resist,  and 
he  was  impelled  without  intent,  reason ,  or  purpose,  he  would  not  be  account- 
able to  the  law.  If,  on  the  other  hand,  he  was  of  sound  mind,  capable  of  rea- 
soning, and  knowing  the  act  he  was  committing  to  be  unlawful  and  wrong, 
and  lowing  the  consequences  of  the  act,  and  had  the  mental potoer  to  resist 
and  refrain  from  evil,  his  plea  of  insanity  would  not  avail  him  as  a  defense." 
And  yet  again  the  jury  were  told:  "But  if  the  mind  was  in  a  diseased  and 
unsound  state  to  such  a  high  degree  that  for  the  time  being  it  oveitoTielmed 
the  reason^  conscience,  and  judgment,  and  tlie  defendant  in  committing  the 
Tiomicide  acted  from  an  irresistible  and  wneontrolldble  impulse,  it  would  be 
the  act  of  the  body  without  the  concurrence  of  the  mind.  In  such  a  case 
there  would  be  wanting  the  necessary  ingredient  of  every  crime, — ^the  intent 
and  purpose  to  commit  it.  *' 

We  are  of  opinion  that  the  charge  upon  the  general  doctrine  of  insanity  was 
8uf9ciently  full,  and  that  it  amply  submitted  the  question  of  irresistible  im- 
pulse and  uncontrollable  passion,  at  least  as  far  as  we  are  willing  to  go  in 
that  direction,  and  therefore  there  was  no  error  in  refusing  the  special  re- 
quested instructions. 

But,  again,  it  is  insisted  that  the  court  erred  in  the  refusal  of  defendant's 
special  instruction  to  the  effect  that  the  law  presumes  insanity  to  continue 
after  once  shown  to  exist.  In  Wehh^s  Case,  5  Tex.  App.  596,  this  court  quotes 
from  Mr.Greenleaf  that,  "if  derangement  or  imbecility  be  proved  or  admitted 
at  any  particular  period,  it  is  presumed  to  continue  until  disproved,  unless 
the  derangement  was  accidental,  being  caused  by  the  violence  of  a  disease. 
But  this  presumption  is  rather  matter  of  fact  than  law,  or,  at  most,  partly  of 
law  and  partly  of  fact."     1  Greenl.  Ev.  §  42. 

Dr.  Wallace's  opinion  was  that  defendant  was  a  subject  of  "recurrent  insan- 
ity." "Recurrent"  means  returning  from  time  to  time.  Mr.  Wharton  lays 
it  down  as  a  rule  that  there  is  no  presumption  that  fitful  and  exceptional  at- 
tacks of  insanity  are  continuous, — a  proposition  manifest  in  itself.  It  is  only 
insanity  of  a  chronic  or  permanent  character,  which,  on  being  proved,  is  pre- 
sumed to  continue.  Whart.  Crim.  Ev.  §  730.  On  the  other  hand,  the  rule 
prevails  that,  where  an  insane  person  has  lucid  intervals,  the  law  presumes 
the  offense  of  such  person  to  have  been  committed  in  a  lucid  interval,  unless 
it  appears  to  have  been  committed  in  the  time  of  his  distemper.  1  Buss. 
Crimes,  (9th  Ed.)  top  p.  10,  side  p.  11;  1  Hale,  P.  C.  33,  34. 

In  an  able  article  on  "Presumptions  in  Criminal  Cases, "  published  in  the  first 
volume  of  the  Criminal  Law  Magazine,  Dr.  Wharton  says:  "Supposing,  how- 
ever, insanity  has  been  proven  to  exist  at  a  particular  time,  is  it  presumed  to 
continue?  So  we  have  been  sometimes  told,  but  erroneously.  Some  dise^uses 
which  are  classed  under  the  general  category  of  insanity  are  undoubtedly 
chronic  and  permanent,  and  from  them  recovery  is  hopeless.  From  senile 
dementia  and  congenital  idiocy  there  can  be,  as  a  rule,  no  recovery.  There 
are  few  other  forms  of  insanity  of  which  recovery  may  not  be  predicated,  at 
least  as  a  contingency;  and  many  forms  of  insanity,  for  example,  puerperal  and 
climacteric,  arising  from  some  peculiar  transitional  condition  of  the  system, 
are  notoriously  temporary.  It  is  apetitio  principii  to  say  that  chronic  in- 
sanity is  presumed  to  continue;  it  is  untrue  to  say  that  temporary  insanity  is 
t'j  be  considered  as  anything  else  than  temporary.  The  fact  is,  there  is  no 
presumption  of  law  whatever  as  to  the  continuance  of  disease  of  any  kind. 
The  question  is  one  of  experience,  to  be  determined  by  the  character  of  the 
disease,  taken  in  connection  with  the  character  of  the  person  in  whom  it  acts." 
Aside  from  this,  the  burden  is  upon  the  defendant  to  show  that  he  was  in- 
sane at  the  time  of  and  with  regard  to  the  particular  act,  and  the  presump- 
tion of  sanity  in  temporary  or  recurrent  insanity  is  against  him,  and  must  be 
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overcome  by  him  with  a  preponderance  of  evidence.  2  Bish  Crim.  Proc.  674, 
It  was  not  error  to  refuse  the  special  instruction  upon  this  subject. 

That  portion  of  the  charge  relating  to  the  authority  and  duty  of  a  peace  of- 
ficer to  arrest  without  warrant  is  also  complained  of.  Such  an  arrest  is  al- 
lowed where  an  offense  is  committed  in  the  presence  or  within  view  of  the 
ofQcer,  if  the  offense  is  a  felony,  or  an  "  offense  agai  nst  the  public  peace. "  Code 
Crim.  Proc.  art.  226.  It  is  made  a  disturbance  of  the  peace  if  one  in  a  public 
place,  street,  or  highway,  or  near  a  private  house,  shall  use  loud  and  vocifer- 
ous language,  or  swear  or  curse  in  a  manner  calculated  to  disturb  the  inhab- 
itants. Pen.  Code,  art.  814;  Acts  Eighteenth  Leg.  Reg.  Sess.  12.  The  court 
instructed  the  jury  that  the  ofQcer  would  have  the  right  to  arrest  defendant 
without  a  warrant  if  the  latter  swore  or  cursed  in  the  street  or  highway,  or 
in  a  public  place,  in  his  presence.  This  charge  was  erroneous,  because  to 
curse  and  swear  in  a  public  place,  street,  or  highway  is  not  an  offense  unless 
done  "in  a  manner  calculated  to  disturb  the  inliabitants  of  such  public  place." 
Article  814.  While  a  counter-instruction  was  asked  for  defendant  and  re- 
fused, there  is  no  bill  of  exceptions  saved  to  either  the  charge  given  or  that 
refused.  One  ground  of  the  motion  for  a  new  trial  is  that  the  court  erred  in 
refusing  instructions  asked  by  defendant 

Our  statutes  make  a  difference  in  the  practice  with  regard  to  charges  in 
civil  and  criminal  cases.  In  the  former  the  charge  is  regarded  as  excepted  to 
without  the  necessity  of  taking  any  bill  of  exceptions  thereto,  (Bev.  8t.  art. 
1318;  2  Cond.  Cas.  Willson,  §§185,  656,)  while  in  the  latter  it  is  expressly 
provided  that,  if  any  of  the  eight  provisions  of  the  Code  with  regard  to  the 
charge  are  disregarded,  "the  judgment  shall  be  reversed,  if  t?ie  error  is  ex- 
cepted to  at  the  time  of  the  trial, "  (Code  Crim.  Proo.  art.  685 ;  Clanton  v.  State, 
20  Tex.  App.  615,  and  authorities  cited.)  If  no  exception  has  been  taken, 
then  the  question  of  the  error  in  the  charge  may  be  raised  on  motion  for  a 
new  trisU,  and  a  new  trial  shall  be  granted  "where  the  court  has  misdirected 
the  jury  as  to  the  law,  or  has  committed  any  other  material  error  calculated 
to  injure  the  rights  of  the  defendant."  Code  Crim.  Proc.  art.  777,  subd.  2. 
It  is  a  well-settled  rule  that  a  charge  of  the  court,  when  first  questioned  as  to 
its  correctness  in  the  motion  for  new  trial,  wiU  not  be  reviseii  on  appeal  un- 
less, when  viewed  in  the  light  of  the  circumstances,  it  was  calculated  to  prej- 
udice the  rights  of  the  accused.  Hart  v.  Stctte,  21  Tex.  App.  163;  Mendiola  v. 
State,  18  Tex.  App.  463;  Lewis  y.  State,  Id.  401;  Blam  v.  State,  16  Tex. 
App.  34;  Gardner  v.  State,  11  Tex.  App.  265;  Mace  v.  State,  9  Tex.  App. 
110;  Henry  v.  StaU,  Id.  358. 

Applying  these  rules  to  the  facts  proven,  we  cannot  perceive  that  the  er- 
ror of  the  cliarge  was  calculated  to  injure  defendant's  rights.  It  is  abun- 
dantly shown  that  he  was  cursing  in  a  public  place,  and  handling,  if  not  fiour- 
ishing,  a  knife.  The  druggist  in  front  of  whose  store  he  was  cursing  was 
disturbed,  and  asked  the  deceased,  as  an  officer,  to  take  defendant  away  from 
his  house.  Complained  of  for  the  first  time  on  the  motion  for  new  trial,  when 
considered  in  the  light  of  these  facts,  we  must  hold  that  the  error  in  the  charge 
was  without  prejudice. 

Another  objection  is  that  the  court,  in  effect,  charged  the  jury  that,  when 
the  facts  have  been  proven  which  constitute  the  offense,  it  devolves  upon  the 
accused  to  establish  the  facts  or  circumstances  on  which  he  relies  to  justify  or 
excuse  the  prohibited  act.  Pen.  Code,  art.  51.  This  identical  question  was 
raised  in  Jo^nes  v.  State,  13  Tex.  App.  I,  and  it  was  there  held  that,  "when  an 
accused  relies  upon  any  substantive,  distinct,  separate,  and  independent  mat- 
ter as  a  defense,  which  is  outside  of  and  does  not  necessarily  constitute  part 
of  tlie  act  or  transaction  with  which  he  is  charged,  (such  as  the  defense  of  in* 
sanity,  etc.,)  then  it  devolves  upon  him  to  establish  such  special  and  foreign 
matter  by  a  preponderance  of  evidence.  It  would  not  be  error  to  instruct  in 
such  cases  that  the  burden  of  proving  such  defenses  devolved  upon  the  ac- 
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cused.**  Smith  y.  State,  18  Tex.  App.  69;  Com.  v.  Boyer,  7  Allen, 806;  State 
V.  Hemrick,  62  Iowa, 414, 17  N.  W.  Rep.  594;  -BaZZ  v.  Com.,  81  Ky.  662. 

The  supplementary  motion  for  new  trial  was  properly  overruled.  "Anew 
trial  must  be  applied  for  within  two  days  after  the  conviction;  but  for  good 
cause  shown,  the  court,  in  cases  of  felony,  may  allow  the  application  to  be 
made  at  any  time  before  the  adjournment  of  the  term  at  whic^  the  conviction 
was  had. "  Code  Crim.  Proc.  art.  779;  Hart  v.  State,  21  Tex.  App.  163 ;  Smith 
V.  State,  15Tex.  App.  139;  BuUooJcy.  State,  12 Tex.  App. 42;  Whitey.  State, 
10  Tex.  App.  167. 

Appellant  was  convicted  at  one  term,  and  an  appeal  was  taken.  The  appeal 
was  dismissed,  and  the  motion  was  made  at  a  subsequent  term.  That  was 
not  the  term  at  which  the  conviction  was  had. 

It  only  remains  to  pass  upon  the  sufficiency  of  the  evidence.  It  is  true  the 
medical  expert  Dr.  Wallace  thought  the  defendant  insane  to  the  extent  that 
he  would  not  have  released  him  from  the  asylum,  if  in  his  charge,  during  any 
portion  of  the  time  covered  by  the  testimony.  Other  witnesses  did  not  think 
him  insane.  **  The  proved  existence  of  mental  disease  does  not  necessarily  ex- 
empt a  person  from  criminal  responsibiliiiy.''  Tayl  Med.  Jur.  813.  When 
the  issue  is  on  trial  in  a  court  of  law,  "it  is  not  medical,  but  legal,  insanity, 
which  is  required  to  be  proved  on  these  occasions  to  the  satisfaction  of  a  jury.  ** 
Id.  834.  *^An  expert's  conclusions  do  not  bind  them,  and  should  they,  upon 
the  whole  evidence,  judge  differently  from  him,  their  verdict  is  to  follow,  not 
his  opinion,  but  their  own."  2Bish.  Orim.Proo.  (3dEd.)§684.  Inouropinion 
defendant's  plea  of  insanity  was  certainly  not  clearly  established,  if,  in  fact, 
the  evidence  tended  to  establish  it  at  all.  To  have  made  it  available  it  should 
have  been  established,  by  a  preponderance  of  evidence,  to  the  satisfaction  of 
the  jury. 

Because  we  have  failed  to  find  any  reversible  error  in  the  record,  the  Judg- 
ment of  the  court  below  is  in  all  things  affirmed. 


By  AN  «.  State.* 
(Qmrt  of  AjfpecUa  <if  Texas.    January  26, 1887.) 

1.  Gbucikal  Practice— Vetob—Bvidbwck. 

Proof  of  the  venue  of  the  offense  should  not  merely  be  inferential,  but  should 
establish  that  issue  beyond  peradventure. 

2.  Larckny— OwNEBSHip— Chabob  of  the  Coubt. 

See  the  statement  of  the  case  for  evidencei  on  a  trial  for  larceny,  held  insufficient 
to  c!9tablish  the  all^ation  of  ownership,  or  that  of  a  fraudulent  taking  of  the  al- 
leged stolen  property. 
8.  Same— PuBCHASB. 

Purchase  of  the  alleged  stolen  property  was  an  issue  presented  by  the  evidence  in 
this  case,  and  should  have  been  embraced  in  the  charge  of  the  court. 

Appeal  from  district  court,  Liberty  county. 

This  conviction  was  had  upon  an  indictment  for  the  theft  of  one  head  of 
cattle,  the  property  of  John  West.  The  penalty  imposed  was  a  term  of  two 
years  in  the  penitentiary 

The  evidence,  both  for  the  state  and  the  defense,  established  the  taking  of 
the  animal.  The  state's  witness  West  admitted  that  he  had  agi*eed  to  trade 
the  animal  to  the  defendant,  but  denied  that  the  trade  was  ever  consummated. 
A  single  witness  testified  that  the  animal  taken  by  the  defendant  was  the 
property  of  West.  For  the  defense  it  was  proved  that,  when  he  took  the 
animal,  the  defendant  took  it  openly,  claiming  to  have  purchased  it  from 
West.    Two  or  three  witnesses  testified  positively  that  tl^  animal  taken  by 

'Reported  by  Messrs.  Jackson  &  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peals. T 
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defendant  was  owned  by  Mrs.  Pepkin.  It  was  proved  that  on  demand,  after 
the  taking  of  the  animal,  the  defendant  paid  Mrs.  Pepkin  for  it.  The  only 
proof  of  venne  was  that  the  parties  all  lived  in  Liberty  county. 

8,  B.  Ferryman,  for  appellant,  maintained  the  propositions  announced  in 
the  opinion. 

Asst.  Atty.  Gen.  Burts,  for  the  State. 

White,  P.  J.  To  say  the  least  of  it,  it  is  questionable  from  the  record  if  the 
venue  of  the  offense  in  this  case  was  affirmatively  proven  upon  the  trial  be- 
low.   Upon  another  trial  it  should  be  established  more  definitely. 

Appellant  was  indicted  for  theft  of  an  animal  belonging  to  one  John  West. 
Even  if  the  allegation  of  ownership  had  been  proven  as  alleged,  then  the 
evidence  is  by  no  means  conclusive  and  convincing  that  defendant  stole  the 
same,  but,  on  the  other  hand,  it  tends  strongly  to  show  that  he  took  it  openly, 
claiming  to  have  traded  for  it  with  West  Ownership  in  West  is,  however, 
not  sustained  by  the  weight  of  the  testimony.  To  our  minds  it  seems  the 
preponderance  of  the  evidence  goes  to  establish  that  the  animal,  though  taken 
by  defendant  as  the  property  of  West,  belonged  in  fact  to  one  Mrs.  Pepkin. 
With  regard  to  this  important  question  of  ownership,  defendant's  refused  spe- 
cial instruction  presented  the  point  much  more  strongly  and  pertinently  than 
the  charge  of  the  court,  and,  under  the  peculiar  circumstances  shown,  should 
perhaps  have  laeen  given.  There  was  testimony  tending  to  establish  a  pur- 
chase of  the  animal  by  defendant,  and  the  charge  of  the  court  fails  to  present 
this  phase  of  the  case.    Ray  v.  State,  13  Tex.  App.  51. 

Because  the  evidence  fails  to  establish  a  fraudulent  taking  by  defendant, 
and  fails  to  establish  the  ownership  as  alleged  in  the  indictment,  the  judg- 
ment is  reversed,  and  the  cause  remanded. 


Ejrghoff  v.  Voss. 
(Siipreme  Omirt  of  Tezaa,    February  4,  1887.) 

1.  Contract— Consideration — Accepting  New  Obligation. 

A.  and  several  others  being  liable  as  makers  of  two  notes  aggregating  $350,  the 
holder  of  the  notes  agreed  to  release  A.,  and  also  to  release  a  lien  whicii  lie  held  as 
security  for  the  notes,  if  A.  would  pay  $100  cash,  and  give  his  note  for  $115,  pay- 
able at  an  earlier  date  than  the  last  maturing  of  the  joint  notes.  Held,  that  there 
was  sufficient  consideration  to  support  the  promise  to  release,  as  the  original  notes 
were  satisfied,  to  the  extent  of  $215,  earlier  than  they  matured,  and  the  original 
obligors  other  than  A.  still  continued  liable  for  the  balance.* 

2.  Same— Time  to  bb  of  Essence,  when. 

The  holder  of  a  vendor's  lien  agreeing  to  release  the  lien  when  a  certain  note 
should  be  paid,  it  is  not  necessary  tnat  the  note  should  be  paid  promptly  at  matu- 
rity in  order  to  secure  the  release,  as  time  did  not  appear  to  be  of  the  essence  of  the 
contract.  If  a  party  desires  to  make  time  of  the  essence  of  his  contract^  he  should 
leave  no  doubt  of  his  intention  so  to  do  it. 

Appeal  from  Fayette  county. 

Moore,  Duncan  eft  Meerscheidt,  for  appellant.  Broum  dk  Dunn,  for  appel- 
lee. 

Staytok,  J.  The  appellee  brought  this  action  against  Joseph  Zelgelbaaer 
and  Ed.  Moellenbrandt,  on  the  notes  executed  by  the  former  to  the  latter,  and 
indorsed  by  him  to  the  appellee.  The  notes  were  given  for  land  sold  by  Moel- 
lenbrandt to  Zeigelbauer,  on  which  the  appellee  sought  to  establish  and  en- 
force the  vendor's  lien .  The  appellant,  asserting  a  claim  to  the  land,  was  made 
a  defendant,  and  in  his  answer  he  claimed  to  be  the  owner.  It  appears  that 
on  July  17,  1879,  Gus.  Moellenbrandt,  then  the  owner  of  a  tract  of  land  of 


iSee  note  at  end  of  case. 
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which  the  100  acres  in  controversy  is  a  part,  executed  a  deed  of  trust  on  the 
tract  of  land  to  secure  the  payment  of  five  promissory  notes  on  that  day  exe- 
cuted to  appelhint  by  Gus.  Moellenbrandt,  Ed.  Moellenbmndt,  and  others, 
-amounting  in  the  aggregate  to  1^1,100.  One  of  these  notes  became  due  Jan- 
uary "1,  1885,  and  another  on  January  1, 1884,  and  these  were  for  the  aggre- 
gate sum  of  $350.  The  other  notes  matured  earlier.  On  October  26,  1882, 
Gus.  Moellenbrandt  conveyed  the  100  acres  of  land  in  controversy  to  Ed. 
Moellenbrandt.  On  March  15,  1883,  John  Klrchoff  entered  into  a'  written 
iigreement  with  Ed.  Moellenbrandt,  by  which  he  agreed,  in  consideration  of 
8100  then  paid  to  him,  and  in  further  consideration  of  a  negotiable  note  for 
^115,  due  and  payable  to  him  on  December  25,  1884,  beaiing  interest  after 
maturity,  executed  to  him  by  Ed.  Moellenbrandt  on  the  same  day,  to  release 
the  latter  from  liability  on  the  notes  which  he  held  secured  by  the  trust  deed. 
He  further  agreed  that,  when  the  note  for  SI  15  was  paid,  to  release  the  100 
iusres  of  land  from  the  lien  held  by  him.  That  note  was  not  paid  at  maturity, 
and  an  extension  of  time  was  asked  and  refused.  On  the  first  Tuesday  in 
February,  1885,  not  crediting  the  notes  which  he  held  with  the  $100  paid  on 
March  15,  1883,  there  was  due  to  Kirchoff  $692.50  on  the  notes  secured  by 
.trust  deed.  On  the  first  Tuesday  in  February,  1885,  Kirchoif  caused  the 
trustee  to  sell  the  entire  tract  of  land  covered  by  the  trust  deed,  and  himself 
became  the  purchaser.  Soon  after  the  sale  £d.  Moellenbrandt  offered  to  pay 
the  note  for  $115*  with  all  interest  due  upon  it,  and  Kirchoff  refused  to  re- 
"Ceive  it,  And  the  full  amount  thereof,  with  all  interest  due  on  it,  was  paid 
into  court.  Judgment  was  entered  establishing  and  enforcing  the  vendor's 
lien  claimed  by  the  appellee,  and  directing  the  money  paid  into  court  to  be 
paid  to  Kirchoff,  and  from  that  Judgment  he  appeals. 

He  insists  that  there  was  no  consideration  for  his  promise  to  release  the 
land  from  the  lien  held  by  him.  In  this  we  think  he  is  mistaken.  The  notes 
which  he  held  were  made  by  three  persons  besides  Ed.  Moellenbrandt,  and 
they  all  seem  to  have  been  principals.  The  liability  of  all  the  others  continued 
.iifter  the  release  of  Ed.  Moellenbrandt;  and,  by  the  payment  made  and  note 
executed  by  the  latter,  Kirchoff  had  placed  in  his  hands  a  means  by  which  the 
indebtedness  of  all,  falling  due  after  December  25, 1884,  to  the  extent  of  $215, 
might  he  satisfied  before  it  was  due  by  the  terms  of  the  notes  which  he  held. 
This  was  or  may  have  t>een  an  advantage  to  him.  He  so  deemed  it,  and  it 
must  be  deemed  a  sufficient  consideration  for  his  promise  to  release  the  lien. 
It  is  urged  that  he  had  the  right  to  withdraw  his  promise  to  release  the  lien  if 
the  note  for  $115  was  not  paid  at  maturity.  His  contract  did  not,  in  terms, 
reserve  any  such  right  to  him.  His  language  is:  "Aiid  the  lien  on  said  100 
acres  I  hereby  agree  to  release  to  said  Ed.  Moellenbrandt  when  said  note  of 
$115  is  paid  in  full."  His  contract  for  interest  at  the  rate  of  10  per  cent, 
lifter  maturity  of  the  note  indicates  that  time  was  not  of  the  essence  of  the 
contract,  and  there  is  nothing  in  the  contract  to  indicate  that  either  party  so 
:i*egarded  it  at  the  time  the  contract  was  made.  If  a  party  desires  to  make 
time  of  the  essence  of  the  contract,  he  should  leave  no  doubt  of  the  intention 
of  the  contracting  parties  so  to  make  it.  The  appellant  can  take  no  advantage 
through  his  purchase  under  the  trust  deed. 

The  judgment  rendered  is  correct,  and  will  be  affirmed. 

NOTE. 
CowiiDKRATioN— Pabt  Patmewt  OF  Dkbt.  The  payment  of  part  of  an  undisputed  <lebt 
fa  not  a  sufficient  consideration  to  support  a  lease  of  the  remainder.  Day  v.  Gardner, 
<N,  J.)  7  Atl.  Rep.  366;  Hooker  v.  Hyde,  (Wis.)  21  N.  W.  Rep.  62;  Bryant  v.  Brazil, 
i(Iowa,)  3  N.  W.  Rep.  117;  St.  Louis,  Ft.  8.  &  W.  R.  Co.  v.  Davis,  (Kan.)  U  Pac.  Rep.  421, 
^ch  release  will  be  supported  by  the  acceptance  of  such  part  on  receiving  a  new  or  ad- 
ditional security.  Day  v.  Gardner,  (N.  J.)  7  Atl.  Rep.  366;  Varney  v.  Conery,  (Me.)  1 
Atl.  Rep.  683;  Mason  v.  Campbell,  (Minn.)  6  N.  W,  Rep.  405;  Schmidt  v.  Ludwig, 
(Minn.)  1  N.  W.  Rep.  803;  or  on  receiving  such  payment  before  the  maturity  of  the 
indebtedness,  Schweider  y,  Lang^  (Minn.)  13  N.  w.  Rep.  33;  where  such  payment  ui 
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made  by  a  third  party  out  of  hla  own.ftinds,  IndianapollB  R.  M.  Co.  T.  St.  Louis,  Ft.  8. 
<fe  W.  R.  Co.,  7  Sap.  Ct.  Rep.  542;  where  a  new  obligation  is  given  and  accepted  npon  an 
agreement  that  ttie  former  one  shall  be  canceled,  Jafiray  v.  Crane,  (Wis.)  7  N.  W.  Rep. 
300.  Such  release  will  also  be  supported  by  the  acceptance  of  property  of  less  value 
than  the  debt.  Day  v.  Gardner,  (N.  J.)  7  Atl.  Rep.  366;  Heal  v.  Handley,  (111.)  6  N.  E. 
Rep.  46. 

Martin  and  others  «•  Bobinson  and  others. 
{Bupreme  Oourt  of  Tum$,    February  11, 1887.) 

1.  Probatb  Coubi^Ordeb  Obamttno  Admiwisteatiow. 

When  a  court  of  record,  having  jurisdiction  over  all  matters  relating  to  the  ad- 
ministration of  the  estates  of  decedents,  assumes  to  exercise  it  in  a  given  case,  all 
presumptions  are  in  favor  of  the  validity  of  its  proceedings,  and  if  the  record  of 
such  a  court  shows  that  the  steps  necessary  to  clothe  it  with  power  to  act  in  the 
given  case  were  taken,  or  if  the  record  be  silent  upon  this  subject,  then  its  judg- 
ment must  be  held  conclusive  in  any  other  court  of  the  same  sovereignty  when  col- 
laterally called  in  question. 

2.  Sams— Ebbonbottb  Obdeb. 

An  order  of  a  probate  court,  granting  administration  In  the  county  in  which  it 
sits,  although  erroneous,  is  not  jfor  that  reason  void,  but  voidable  only. 
8.  Same— Administbatioit  GBAirrsD  aftsb  Many  Yeabs— Pbbsumftionb. 

La  order  of  a  probate  court,  granting  administration  upon  the  estate  of  an  intes- 
tate, will  not  be  deemed  void  upon  the  sole  ground  that  over  14  years  elapsed  after 
the  death  of  the  intestate  before  administration  was  granted.  A  probate  court 
ought  closely  to  scrutinize  an  application  made  after  the  lapse  of  so  many  years, 
and  should  be  well  satisfied  of  the  necessity  of  administration,  before  it  grants  one; 
but  after  it  has  once  determined  that  administration  is  proper,  no  other  court  not 
exercising  an  appellate  jurisdiction  can  hold  its  judgment  void,  or  even  erroneous. 
4.  Executob's  Sale— Innocent  Pubchaseb— Vendob's  Fbaud. 

Claims  against  a  decedent's  estate  having  been  allowed  by  the  iraudulent  collu- 
sion of  the  claimant  and  the  administrator,  and  lands  ordered  sold  by  the  court  to 
pay  the  claims,  the  claimant  purchased  the  lands,  and  afterwards  sold  to  others. 
JBeldf  in  an  action  by  the  heirs  of  the  intestate  against  these  subsequent  purchasers^ 
the  lands  could  not  be  recovered;  it  appearing  they  had  been  purchased  bcmafider 
and  for  value,  from  the  original  purchaser,  who  was  guilty  of  tne  fraud. 
6.  Vbnub— Action  to  Rbooveb  DiFncBENT  Tbacto  of  Land  in  Dipfbbent  Countieb. 

An  action  to  recover  three  different  tracts  of  land  located  in  three  different  coun- 
ties cannot  be  brought  in  one  of  the  counties  merely  because  the  plaintiff  relies  on 
the  same  state  of  facts  to  recover  each  of  the  tracts,  unless  the  defendants  who 
claim  land  in  the  counties  other  than  that  In  which  the  sait  is  brought  waive  their 
right  to  be  sued  only  in  the  county  in  which  the  land  thev  claim  is  situated. 

Appeal  from  Houston  county. 

/.  R,  Burnett,  for  appellants.    H,  G,  Koherson,  for  appellees. 

Staytok,  J.    On  May  11,  1867,  the  following  application  for  letters  of  ad- 
ministration was  filed  in  the  probate  court  for  Houston  county: 
**T7ie  State  of  Texas,  Houston  County, 

"ToHon.  J.M,  Odell,  Chi^  Justice  of  said  Cownty:  John  S.  Martin,  who 
resides  in  said  county,  would  respectfully  represent  to  your  honor,  that  James 
Carter,  formerly  of  said  state,  departed  this  life  at  Corpus  Christi  some  time 
in  the  year  1852,  without  leaving  any  will  so  far  as  known  to  petitioner.  And, 
further,  petitioner  shows  that  there  has  never  been  any  administration  on  the 
estate  of  said  Carter,  deceased,  and  that  the  principal  part  of  the  estate  of  said 
Carter  is  situated  in  said  county,  to-wit,  1,476  acres  of  land,  the  head-right 
of  said  Carter.  And,  further,  petitioner  shows  that  his  wife,  Eliza  L.  Mar- 
tin, is  the  niece  of  said  Carter,  deceased,  and  is  the  next  of  kin,  and  the 
oldest  heir  at  law  of  said  Carter,  deceased.  The  premises  considered,  the  pe- 
titioner prays  that  the  usual  notice  be  given  to  the  next  term  of  the  county 
court  pertaining  to  estates  in  and  for  said  county  of  Houston,  and  for  an  or- 
der appointing  petitioner  administrator  of  the  estate  of  said  Carter,  deceased, 
and  for  such  other  orders  as  may  be  necessary  and  proper,  petitioner  will  ever 
pray,"  etc. 
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On  May  27,  1867,  the  applicant  was  appointed  administrator,  the  amount 
of  his  bond  fixed,  and  appraisers  appointed.  On  the  next  day  Martin  executed 
the  bond  required  and  qualified,  and  on  the  day  after  this  an  inventory  and 
appraisement,  showing  only  the  land  named  in  the  application,  was  filed,  and 
these  were  received  and  directed  to  be  recorded.  On  September  24,  1867,  an 
additional  inventory  was  filed,  showing  that  the  estate  owned  one-third  of  a 
league  of  land  in  Kauffman  county,  another  tract  of  like  size  in  Angelina 
county,  and  five  leagues  of  land  in  Nueces  county,  title  to  which  was  stated 
to  be  doubtful.  These  lands  were  appraised  by  persons  appointed  by  the 
court,  and  on  October  90, 1867,  the  additional  inventory  and  appraisement 
were  approved  and  directed  to  be  recorded:  the  land  in  Nueces  county  being 
appraised  at  five  dollars. 

The  following  claims,  after  having  been  duly  authenticated,  were  allowed 
by  the  administrator,  and  approved  by  the  county  judge  on  February  6, 
1868:  Claims  proved  by  Mrs.  Todd  are  as  follows:  Copies  of  two  notes  exe- 
cuted by  James  Carter,  one  for  $2,000,  due  January  1,  1858,  the  other  for 
61,000,  due  January  1,  1854,  both  dated  Rusk,  Texas,  December  8,  1852,  and 
payable  to  Jackson  Todd  or  bearer,  with  10  per  cent,  interest  from  date. 
These  claims  were  duly  authenticated  by  Mrs.  Todd,  the  afiidavits  also  stat- 
ing that  the  originals  had  been  stolen  from  Jackson  Todd  on  February  22, 
1856.  Also  an  original  account  of  W.  G.  Johnson  for  859.47,  for  goods  sold 
to  Carter  in  1852,  at  Corpus  Christi,  which  account  appeared  by  the  credit- 
or's receipt  to  have  been  paid  by  Jackson  Todd  June  2,  1858.  Also  an  orig- 
inal account  of  Dr.  P.  N.  Luckett  for  0120  for  medicines,  etc.,  the  last  item 
being,  "April  20,  1858,  for  visit,  prescription,  and  medicine,*'  and  which  is 
indorsed  paid  by  Todd,  May  17,  1853.  Also  original  note  of  James  Carter, 
dated  Clinton,  Louisiana,  March  22,  1847,  for  $195,  payable  SO  days  after 
date,  to  Lucy  Morgan  or  bearer,  with  8  per  cent,  interest  from  date,  indorsed, 
"Sold  this  note  to  J.  Todd,  no  recourse  back  on  me,  this  tenth  of  January, 
1848.  [Signed]  Lucy  Morgan;"  also  indorsed,  "Received  on  this  note  $20, 
this  tenth  of  February,  1852.  [Signed]  J.  Todd."  Mrs.  Todd  was  the  widow 
of  Jackson  Todd,  who  died  in  the  year  1856;  and  there  is  some  evidence  that 
she  claimed  that  the  two  notes  first  named  were  given  by  Carter  for  negroes 
given  to  her  by  her  father. 

The  claims  presented  by  Mrs.  Todd  were  first  sworn  to  by  her  before  a  justice 
of  the  peace  on  October  25,  1867,  and  they  were  allowed  by  the  administrator 
a  few  days  afterwards,  upon  which  they  were  again  sworn  to  before  a  county 
judge,  and  on  February  6,  1868,  they  were  reallowed  by  the  administrator, 
and  approved  by  county  judge.  On  July  30, 1867,  the  administrator  filed  an 
application  to  sell  the  land  in  Houston  county  to  pay  expenses  of  adminis- 
tration, and  a  sale  was  made  and  reported;  but,  on  October  81, 1867,  the  sale 
was  disapproved,  and  a  resale  ordered.  On  October  29,  1867,  the  adminis- 
trator filed  an  application,  under  oath,  to  sell  the  lands  in  Sjiuffman  and  An- 
gelina counties,  representing  in  his  application  that  claims  against  the  estate 
amounting  to  over  03,250  had  been  presented  to  him,  and  that  a  sale  was  nec- 
essary to  pay  debts,  and  on  the  next  day  the  court  granted  the  application  to 
sell.  The  three  tracts  were  sold  on  the  first  Tuesday  in  January,  1868,  and 
Mrs.  Todd  became  the  purchaser  of  all  the  tracts  at  S600  each.  The  return 
of  sales,  sworn  to,  was  filed  on  February  6,  1868,  and  on  the  twenty-fourth 
of  the  same  month  the  court  approved  them,  and  ordered  deed  made  to  the 
purchaser.  The  administrator,  on  April  10, 1868,  made  a  deed  to  Mrs.  Todd, 
fully  reciting  the  applications  to  sell,  the  orders  of  sale,  and  order  of  court 
confirming  the  sale,  and  reciting  the  payment  of  the  purchase  money.  This 
deed  was  duly  acknowledged  and  recorded  in  Houston  county,  October  29, 
1869,  and  in  Kauffman  county,  November  29, 1869.  The  administrator  filed 
his  final  account  in  the  district  court  on  February  7,  1872,  and  notice  thereof 
was  soon  after  given ;  but  it  does  not  appear  that  any  action  was  tiiken  thereon, 
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and  in  the  original  petition  filed  in  this  case  it  was  alleged  that  the  adminis- 
tration had  not  been  closed.  The  appellants  claim  through  conveyances  made 
by  Mrs.  Todd. 

This  action  was  brought  by  some  of  the  heirs  of  James  Carter,  on  July  22, 
1878,  and  the  relief  which  they  seek  is  thus  stated  in  the  prayers  to  their  pe* 
tition:  '*(1^  That  the  pretended  administration  aforesaid,  and  the  orders 
made  therein  affecting  the  title  of  plaintiffs  to  said  land,  and  the  sales  of  said 
lands  therein,  and  the  deeds  made  by  the  administrator,  be  set  aside  and  held 
for  naught,  because  of  the  want  of  jurisdiction  of  the  county  court  of  Hous- 
ton county  to  grant  such  administration,  and  to  make  such  orders,  and  to 
pass  the  title  to  said  lands.  (2^  That  in  case  relief  be  not  granted  on  the 
grounds  above  prayed  for,  that  the  order  of  sale  and  sales  and  deeds  made  by 
said  Martin  be  set  aside,  because  of  the  fraud  by  which  they  were  procured 
and  executed.  (3)  That  in  case  relief  on  either  of  the  above  grounds  be 
denied,  the  claims  asserted  by  the  several  defendants  under  such  administra- 
tion be  removed  as  clouds  on  plaintiffs'  title,  and  that  the  title  to  said  lands 
be  decreed  to  be  in  the  heirs  of  said  James  Garter,  and  that  plaintiffs  be  placed 
by  the  decree  and  process  of  the  court  in  the  possession  and  enjoyment  of 
said  lands.    They  also  pray  for  costs  and  general  relief  in  the  premises." 

As  ground  for  the  relief  sought,  the  petition  alleges  that  James  Garter  had 
his  domicile  in  Nueces  county  at  the  time  of  his  death,  and  that  his  principal 
estate  was  there  situated;  that  the  averment  of  nearest  relationship  of  Mar- 
tin's wife  to  Garter  was  untrue;  that  Garter  owed  no  debts,  and  that  there 
was  no  necessity  for  administration;  that  administration  was  taken  out  for 
the  fraudulent  purpose  of  acquiring  title  to  the  land;  that  the  claims  presented 
against  the  estate  were  fictitious ;  but,  if  once  valid,  were  barred  by  the  stat^ 
utes  of  limitations  before  administration  was  granted;  that  Martin  and  Mrs. 
Todd  fraudulently  procured  the  orders  of  sale  and  confirmation ;  and  that  of 
all  these  things  the  plaintiffs  had  no  knowledge  until  the  year  1877.  The  pe- 
tition was  veiy  full  and  specific  upon  all  these  matters.  The  most,  if  not  all, 
of  the  defendants  claiming  the  land  in  Kauffman  county  and  Van  2iandt  and 
in  Angelina  counties  were  alleged  to  be  residents  of  counties  other  than 
Houston. 

The  main  purpose  of  the  plaintiffs  was  to  establish  their  title,  and  to  obtain 
possession  of  three  tracts  of  land  situated  in  different  counties.  Their  right  is 
based  on  inheritance  from  James  Garter,  and  the  denial  that  the  title  thus 
vesting  had  been  divested,  through  sales  made  by  Martin,  as  administrator  of 
the  estate  of  Garter,  in  pursuance  of  orders  of  the  probate  court  for  Houston 
county.  If  the  administration  in  that  county  was  void,  the  sales  made  under 
it  interposed  no  obstacle  to  a  recovery;  but,  if  such  was  not  its  chai'acter,  it 
became  necessary  for  the  plaintiffs  to  have  the  sales  in  effect  set  aside  by  some 
appropriate  proceeding  before  they  could  recover  the  land.  If  the  administra- 
tion was  void,  there  can  be  no  doubt  of  the  power  of  the  distnct  court  so  to 
declare  it,  and  to  give  the  relief  sought  in  so  far  as  it  had  jurisdiction  over 
the  several  defendants;  but,  if  the  administration  was  not  void,  and  the  or- 
ders of  sale,  sales,  confirmation  of  sales  and  deed  made  by  the  administrator 
were  only  voidable,  then  the  question  arises  whether  the  district  court  had 
jurisdiction  to  grant  the  relief  asked  in  the  second  prayer. 

These  questions  will  be  examined.  Was  it  shown  that  the  administration 
and  proceedings  under  it  were  void?  That  the  county  court  for  Nueces  county 
was  a  court  of  record  of  general  jurisdiction  over  all  matters  relating  to  the 
administration  of  the  estates  of  deceased  persons,  is  not  an  open  question. 
Guifford  v.  Love,  49  Tex.  716;  Qiddinga  v.  Stede,  28  Tex.  750;  Lynch  v. 
Baxter f  4  Tex.  481 ;  Murchison  v.  White,  54  Tex.  83.  When  a  court  of  rec- 
ord, having  such  jurisdiction,  has  assumed  to  exercise  it  in  a  given  case,  all 
presumptions  are  in  favor  of  the  validity  of  its  proceedings;  and  if  the  record 
of  such  a  court  shows  that  the  steps  necessary  to  clothe  it  with  power  to  act 
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in  the  given  case  were  taken,  or  if  the  record  be  silent  upon  this  subject,  then 
its  judgment,  order,  or  decree  must  be  held  conclusive  in  any  other  court  of 
the  same  sovereignty  when  collaterally  called  in  question.  Burdett  v.  Silshee, 
15  Tex.  618;  Alexander  v.  Maverick,  18  Tex.  197;  Withers  v.  Patterson,  27 
Tex.  492;  Lawler  v.  White,  27  Tex.  254;  MurchUon  v.  White,  54  Tex.  78; 
4^uHfoTd  v.  Love,  49  Tex.  715. 

The  probate  court  for  Houston  county,  in  granting  administration  on  the 
estate  of  James  Carter,  in  effect  declared  that  he  was  dead;  that  he  left  an 
estate  subject  to  administration  within  its  jurisdiction ;  that  there  was  a  neces- 
sity for  an  administration;  and  that  the  facts  existed  which  gave  to  that  par- 
ticular court  the  power  to  grant  and  control  that  administration.  That  James 
•Carter  died  prior  to  the  grant  of  administration  was  alleged  in  the  application, 
-and  is  admitted  to  be  true.  That  be  left  an  estate,  which,  if  necessary,  some 
probate  court  in  this  state  had  power  to  CMUse  to  be  administered,  the  appli- 
-cation  alleged;  and  this  is  also  admitted  to  be  true,  and  made  the  basis  of  the 
plaintiffs'  claim.  The  decease  of  the  person  on  whose  estate  administration 
is  sought  is  a  fact  essential  to  the  jurisdiction  of  a  probate  court  to  grant  letters 
testamentary  or  of  administration;  for  it  is  only  over  t!ie  estates  of  deceased  per- 
sons that  to  such  court  jurisdiction  is  given  by  law.  If  the  person  on  whose 
•estate  administration  is  sought  be  alive,  power  to  inquire  whether  this  be  so 
or  not  does  not  exist;  hence  no  declaration  of  the  court  to  the  contrary  can  be 
given  any  effect.  If  there  be  no  estate,  there  is  nothing  on  which  the  juris- 
diction of  such  a  court  can  operate;  for  the  very  purpose  for  which  the  power 
is  conferred  assumes  the  existence  of  a  thing  upon  which  it  can  operate. 
When  a  person  dies,  leaving  within  its  jurisdiction  an  estate,  then,  and  not 
l)efore,  has  a  probate  court  the  power  to  inquire,  and  determine  the  existence 
«or  non-existence  of  every  fact  necessary  to  be  determined  in  ascertaining 
whether  it  lias  jurisdiction  in  the  particular  case,  and  the  extent  to  whicli  it 
»ought  to  be  exercised.  Such  a  court  must  determine  whether  the  facts  exist 
-which  make  it  lawful  for  administration  to  be  granted  in  the  county  in  which 
the  court  sits;  and  if,  in  this  respect,  having  power  to  make  the  inquiry,  it 
•comes  to  an  erroneous  conclusion,  its  decree  founded  on  such  conclusion  is 
voidable,  but  not  void.  Lynch  v.  Baxter,  4  Tex.  431;  Burdett  w.Silsbee,  15 
Tex.  604;  Qiddings  v.  Steele,  28  Tex.  750. 

The  main  ground  on  which  it  is  insisted  that  the  probate  court  has  not  ju- 
:Tisdicti on,  involves  the  proposition  that  there  was  no  estate  subject  to  admin- 
istration. This  proposition  is  not  based  on  a  denial  that  James  Carter  left  an 
•estate  which  might  have  been  administered  within  proper  time,  but  upon  tlie 
•proposition  "that  the  liability  to  administration,  with  which  the  law  at  Car- 
^ter^s  death  incumbered  the  property  which  had  belonged  to  him,  had  ceased 
:to  exist  by  lapse  of  time,  and  the  property  had  become  absolutely  vested  in 
.the  heirs."  The  act  of  March  20,  1848,  was  in  force  when  administration 
was  granted  to  Martin,  and  it  did  not  in  teims  prescribe  a  time  within  which 
.administration  must  be  taken  out.  Cases  aiising  under  the  Spanish  law 
iformerly  in  force,  under  the  act  of  January  22,  1836,  in  effect  adopting  the 
.laws  of  Louisiana  in  relation  to  successions,  and  under  the  act  of  February 
>5,  1840,  can  have  but  little,  if  any,  bearing  upon  the  question;  but  those  cited 
iby  counsel  supposed  to  bear  upon  it  will  be  noticed. 

In  Blair  v.  Cisneros,  10  Tex.  3^,  it  appeared  that  the  intestate  died  in 
1833,  when  the  Spanish  law  was  in  force  which  permitted  heirs  to  accept  an 
•estate  without  administration;  that  this  was  done;  that  there  were  no  debts; 
iind  upon  this  state  of  facts  it  was  held  that  administration  taken  out  in  1849, 
was  void. 

In  Fish  V.  Norvel,  9  Tex.  15,  it  appeared  that  the  intestate  died  in  1839; 
that  administration  was  granted  on  his  estate  in  the  same  year;  and  that  this 
was  continued  until  the  year  1848,  when  the  final  account  of  the  administra- 
tor was  approved  and  the  estate  closed.    After  this,  administation  was  granted 


Digiti 


ized  by  Google 


554  SOUTHWESTERN  REPORTER.  [TeX^ 

on  the  estate,  and  it  was  held  that  tlie  estate,  having  been  administered,  the- 
last  grant  was  void.  After  referring  to  the  statutes  applicable  to  the  subject, 
the  court  said:  "These  provisions  show  that,  when  a  succession  has  once 
been  administered  and  closed,  the  effects  are  by  operation  of  law  restored  to- 
the  heirs.  In  this  case  the  power  of  the  probate  court  over  the  estiite  had 
ceiised.  No  such  case  could  have  been  presented  as  would  have  authorized 
the  grant.  The  estate  had  vested  or  been  restored  to  the  heirs  in  full  owner- 
ship. They  were  as  much  proprietors  as  was  the  intestate  in  his  life-time. 
Their  rights  were  exclusive  and  incompatible  with  any  power  in  the  probate 
court  to  transfer  their  property  to  another;  and  any  attempt  to  do  so  was  be- 
yond the  jurisdiction  of  the  court  and  a  mere  nullity."  Withers  v.  Patter- 
son,  27  Tex.  494,  involved  substantially  the  same  facts  as  Fiak  v.  Narvel, 
supra. 

In  Boyle  v.  Forbes ,  9  Tex.  36,  it  appeared  that  administration  was  granted 
in  1838;  and  it  not  being  shown  that  it  had  been  continued  by  order  of  court, 
the  power  of  an  administrator  to  bring  an  action  in  his  representative  capac- 
ity  was  denied.  In  the  opinion  it  was  said  that,  "independently  of  the  statute 
fixing  the  precise  period  of  one  year  to  the  administration,  it  would  seenv 
that,  after  the  lapse  of  thirteen  years,  the  presumption  would  be  that  allt 
legal  demands  against  the  succession  had  been  discharged." 

In  Francis  v.  Hall,  13  Tex.  189,  it  appeared  that  the  testator  died  in  1837 r 
that  there  was  controversy  about  the  probate  of  his  will;  that  the  heirs  com- 
promised it,  and  accepted  and  divided  the  estate;  and  it  was  held  that  an 
administration  granted  more  than  10  years  afterwards  was  void. 

In  Wardrup  v.  Jones,  23  Tex.  489,  the  facts  were  that  the  intestate  died 
in  1837,  and  that,  in  the  county  of  the  domicile,  letters  of  administration 
were  taken  out  the  year  following.  In  1852  administration  was  granted  on 
his  estate  by  the  probate  court  of  another  county;  and  it  was  held  that  it 
would  be  presumed  that  the  estate  was  administered  under  the  administration 
properly  taken  out,  and  that  the  latter  was  granted  without  authority  of  law. 
It  w  as  shown  that  there  were  no  debts  due  from  or  to  the  estate  when  the* 
last  administration  was  granted. 

In  Cochran  v.  Thompson,  18  Tex.  652,  it  appeared  that  the  intestate  diedl 
in  1837;  that  administration  was  taken  out  on  his  estate  the  following  year,, 
and  that,  in  1851,  the  plaintiff,  who  sued  to  recover  land  claimed  to  have'beeni 
fraudulently  disposed  of  by  a  former  administrator,  was  appointed  adminis- 
trator de  bonis  non.  On  appeal  the  validity  of  the  last  grant  of  administra- 
tion was  questioned ;  but,  while  there  is  some  discussion  in  the  opinion  of  the- 
question  of  the  invalidity  of  such  a  grant  after  so  great  a  lapse  of  time,  it  is- 
evident  that  the  court  held  that  the  question  was  not  so  brought  before  it  as 
to  authorize  its  decision.  The  court  said:  "As  a  general  rule,  grants  of  ad- 
ministration after  so  great  a  lapse  of  time  should  be  regarded  as  nullities;  but 
there  may  be  special  reasons  which  would  even  then  support  a  grant,  as,  for 
instance,  to  recover  a  money  demand  or  claim  of  the  estate,  which  had  lately^ 
fallen  due." 

In  Merriioeather  v.  Kennard,  41  Tex.  273,  the  facts  were  that  the  intestate- 
died  in  1841,  and  no  administration  was  granted  on  his  estate  until  1850,  but, 
as  said  by  the  court,  ''there  was  then,  according  to  appellees  showing,  in 
1850,  no  estate  of  M.  O.  Merriweather,  deceased,  to  be  administered  upon,  and 
none  to  give  the  probate  court  jurisdiction."  The  case  was  disposed  of,  how- 
ever, on  another  point  on  rehearing. 

Duncan  v.  Veal,  49  Tex.  604,  was  a  case  in  which  it  appeared  that  the  in- 
testate was  a  volunteer  soldier,  killed  in  the  year  1836,  at  Goliad,  on  whose 
estate  administration  was  granted  in  1838;  but  the  administrator  never  quali- 
fied, and  there  was  an  order  made  in  1839  appointing  another,  which,  how- 
ever, was  rescinded,  and  so  remained  the  estate  until  November,  1850,  when 
an  administrator  was  appointed.    In  disposing  of  the  case,  it  was  said  that. 
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in  the  absence  of  averment  and  proof  of  some  special  necessity  for  the  grant 
of  administration,  it  ought  to  be  presumed  that  there  were  no  debts  due  by  or 
to  the  estate,  or  necessity  fbr  administration  after  the  lapee  of  so  great  a  length 
of  time.  It  was  also  said  that,  if  an  administration  was  necessary,  it  should 
have  been  in  Goliad,  and  not  in  Harris,  county.  It  is  evident,  however,  from 
the  opinion  that  the  sale  under  examination  in  that  case  was  held  invalid,  be* 
cause  "the  sale  of  the  certificate  under  which  the  land  in  controversy  in  that 
case  was  held  was  in  plain  violation  of  the  act  of  January  14, 1841,  entitled 
*  An  act  to  protect  the  rights  of  heirs  and  next  of  kin  to  the  members  pf  the 
Georgia  battalion,  and  other  volunteers  from  foreign  countries,  who  have  fallen 
in  the  battles  of  the  republic  or  otherwise  died  in  the  limits  of  the  same^'  '^ 
Pasch.  Dig.  art.  1398;  Harris  v.  Graves,  26  Tex.  579.  The  law  required  the 
record  to  show  the  facts  which  it  made  necessary  to  the  validity  of  sueh  sales; 
and,  in  the  absence  of  such  showing,  no  presumption  could  be  indulged  that 
such  facts  existed. 

These  are  the  cases  to  which  we  have  been  referred  to  sustain  the  proposi- 
tion tliat  the  administration  on  James  Carter's  estate  was  void.  Some  of 
these  are  cases  where,  under  the  former  law,  the  heirs,  as  they  might  do,  had 
accepted  the  estate,  and  the  property  thereby  became  their  own,  and  not  sub- 
ject to  administration;  others  were  cases  in  which  there  had  been  adminis-- 
tration,  and  the  estate  thereby  freed  from  the  further  control  of  a  probate 
court;  others  were  cases  in  which  administrators  sought  to  exercise  powers- 
after  the  peyod  to  which  the  law  restricted  them  had  expired,  without  show^ 
ing  that  the  court  which  appointed  them  had  continued  the  administration r 
another  was  a  case  in  which  there  was  no  estate  to  administer;  and  the  last 
was  a  sale  made  in  open  violation  of  law,  which  forbade  it  unless  the  author- 
ity was  shown  by  the  record.  None  of  these  cases  assert  the  broad  proposi-- 
tion  that  an  administration  will  be  deemed  void  on  the  sole  ground  that  over 
14  years  elapsed  after  the  death  of  the  intestate  before  administration  was 
granted,  nor  that  it  will  be  deemed  void  if  granted  after  such  period  as  would  bar 
ordinary  debts.  If  the  period  which  would  bar  debts  is  to  be  deemed  the  period* 
after  which  administration  cannot  be  legally  granted,  when  not  regulated  by 
statute,  then  the  courts,  certainly,  in  a  collateral  proceeding,  ought  not  to  de- 
clare an  administration  void  if  granted  within  10  years,  which  is  the  longest 
period  of  limitation.  In  the  case  before  us,  excluding  the  time  the  running: 
of  the  statutes  was  suspended,  this  period  did  not  elapse. 

In  some  of  the  cases  to  which  we  have  referred  it  is  stated  that  the  adminis- 
trations were  nullities,  unless  it  was  averred  and  proved  on  the  trial  that  the* 
facts  existed  which  made  administration  necessary.  When,  in  a  collateral  at^- 
tack,  it  is  said  that  an  administration  is  a  nullity,  unless  some  fact«  be  then 
shown,  the  word  "null"  or  "void"  is  used  in  the  sense  of  voidable;  for,  if 
there  be  then  a  fact  or  facts,  proof  of  which  would  make  the  administration' 
valid,  it  cannot  be  void;  and  the  legal  presumption  is  that  the  very  fact  which 
would  give  validity  was  proved  before  the  court  which  granted  aduiinistra- 
tion.  The  rule  suggested  in  this  respect  in  some  of  the  cases,  would  be  the 
rule  in  a  proceeding  appellate  in  character,  if  the  cause  be  tried  de  novo;  but 
it  seems  to  us  that  no  such  rule  can  exist  when  the  validity  of  an  administra^ 
tioii  granted  by  a  decree  of  a  court  of  record  having  general  jurisdiction  \» 
sought  to  be  attacked  or  held  for  naught  in  a  collateral  proceeding;  for,  if  it 
would  be  possible  to  prove  facts  sufficient  to  sustain  the  administration,  it 
must  be  presumed,  on  such  attack,  that  these  very  facts  were  proved  before 
administration  was  granted.  We  understand  the  rule  to  be,  when  the  judg- 
ment or  decree  of  such  a  court  is  collaterally  called  in  question,  that  it  must 
be  deemed  valid,  unless  it  appears  that  no  facts  could  have  been  shown  which 
would  render  it  so.  AVeknow  of  no  case  in  which  it  has  been  held,  under  the 
act  of  March  20,  1848,  that  a  grant  of  administration  was  void  because  made 
after  the  lapee  of  as  many  years  as  transpired  between  the  death  of  James 
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Carter  and  the  grant  of  administration  on  his  estate.  The  legislature  had  not 
deemed  it  necessary,  at  the  time  the  administration  was  granted,  to  fix  a  period 
after  which  administration  should  not  be  opened;  and  it  would  seem  that,  in 
:8uch  case,  courts  ought  not  to  assume  to  exercise  a  power  which  clearly  be- 
longs to  another  department  of  the  government,  and  fix  an  arbitrary  period 
for  administration.  Tliat,  in  the  absence  of  a  limitation  fixed  by  law,  a  pro- 
hate  court  ought  closely  to  scrutinize  an  application  made  after  the  lapse  of 
many  years,  is  true;  and  in  such  case  it  ought  to  be  well  satisfied  that  there 
is  a  necessity  for  administration  before  it  grants  one;  but  after  it  has  acted 
and  deteruiined  that  a  necessity  existed,  it  certainly  ought  not  to  be  held  by 
any  other  court,  not  exercising  an  appellate  jurisdiction,  that  its  Judgment  or 
decree  was  void,  or  even  erroneous. 

The  most  that  has  been  said  in  England  in  reference  to  grants  of  adminis-, 
tration  after  the  lapse  of  many  years  is  that  applications  so  made  raise  sus- 
picion, which  justifies  the  court  to  which  they  are  made  in  calling  for  explana- 
tions.   In  re  Darling,  3  Hagg.  561. 

In  Ricard  v  Williams,  7  Wheat.  115,  it  was  said:  "It  does  not  appear 
that,  at  the  time  of  granting  administration  on  thisestsite,  any  statutable  lim- 
itation of  the  period  within  which  an  original  administration  might  be  gran  ted 
-existed  in  Ck)nnecticut,  though  a  limitation  generally  to  seven  years  after  the 
death  of  the  party  has  been  since  introduced.  And  the  present  administra- 
tion, though  granted  after  the  lapse  of  28  years  from  the  death  of  William 
Dudley,  must  be  considered  as  valid ;  it  having  been  allowed  by  a  court  of 
competent  and  exclusive  jurisdiction,  whose  decisions  we  are  n*otat  liberty 
to  review. " 

In  McFarland  v.  Stone,  17  Vt.  173,  it  appeared  that  administration  was 
granted  25  years  after  the  death  of  the  intestate;  and,  as  here,  it  was  claimed 
to  be  void;  but  the  court  held  this  not  to  be  true,  and  the  decree  of  the  pro- 
bate court  conclusive  of  the  validity  of  the  administration  in  a  collateral  pro- 

•  ceeding.  The  cases  of  Whit  v.  Bay,  4  Ired.  14;  Townsend  v.  Tottmsend,  4 
Cold.  80;  and  Foster  v.  Com.,  35  Pa.  St.  149. — bear  upon  the  question. 

The  grant  of  administration  to  Martin  cannot  be  held  void;  and,  in  this 
proceeding,  the  district  court  had  no  power  to  inquire  whether,  on  the  ground 
claimed,  the  action  of  the  probate  court  in  granting  it  was  eiToneous.    Any 

•  other  holding  would  destroy  the  safeguards  which  tlie  law  designs  to  give  to 
purchasers  at  sales  conducted  under  decrees  of  tribunals  empowered  to  deter- 
mine when  sales  shall  be  made,  and  when  they  have  been  legally  made,  would 
lead  to  the  sacrifice  of  estates  by  destroying  confidence  in  such  sales,  and  to 
incalculable  eviis.  The  petition  was  sufficient  to  invoke  the  jurisdiction  of 
the  court.  Kleinecke  v.  Woodward,  42  Tex.  311;  Alexander  y.  Maverick,  18 
Tex.  194. 

Claims  were  presented  against  the  estate,  wliich,  upon  their  faces,  were 
ibarred;  but  they  were  approved  by  the  probate  court,  and  stand  as  judg- 
ments. Moore  v.  Hillehrant,  14  Tex.  312;  Heffner  v.  Brander,  23  Tex.  631; 
Firehaughy,  TTard,  51  Tex.  409.  These  claiims  may  have  been  unreal, — may 
have  been  fraudulent, — but  this  would  not  open,  in  this  proceeding,  the  de- 
crees directing  the  ssUes  of  property  to  pay  them,  nor  the  decree  confirming 
.the  sales. 

This  brings  us  to  the  inquiry  whether  the  plaintiffis  are  shown  to  be  entitled 
to  the  relief  which  they  seek  in  their  second  prayer.  It  appears  that  the 
lands  purchased  at  the  probate  sales  have  been  sold  by  the  purchaser,  and 
that,  through  conveyances  made  by  her,  title  to  the  land  has  (Massed  to  many 
purchasers,  some  of  whom,  at  least,  are  innocent  purchasers.  The  purchaser 
at  the  probate  sales  was  the  person  who  presented  the  claims  which  the  lands 
were  sold  to  satisfy;  and  if  these  claims  were  fraudulent,  and  the  title  to  the 
land  which  she  purchased  still  remained  in  her,  there  is  no  doubt  that  a  court 
of  equity  would  have  the  power  to  prevent  her  reaping  any  benefit  whateyei: 
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under  her  purchaaes.  While  it  is  not  strictly  true  that  a  court  of  equity  never 
vacates  a  Judgment  rendered  by  a  court  of  law,  for  the  reason  that  it  has  no- 
revisory  power  over  such  courts,  and  therefore  cannot  act  upon  thera  or  their 
judgments,  yet  it  is  true  that  courts  of  equity,  by  acting  upon  the  party  who^ 
has  obtained  through  fraud  something  to  which  he  is  not  entitled,  has  the 
power  in  many  methods  to  prevent  such  a  person  from  reaping  any  advantage 
even  from  a  judgment  obtained  by  fraud.  The  remedy  which  equity  gives, 
as  has  been  well  said,  '*  reaches  all  those  who  were  actually  concerned  in  the 
fraud,  all  who  directly  and  knowingly  participated  in  its  fruits,  and  all  those 
who  derive  title  from  th^m  voluntarily  or  with  notice."  A  court  of  equity 
will  wrest  property  fraudulently  acquired,  not  only  from  the  perpetrator  of 
the  fraud,  but,  to  use  Lord  Cottenhah's  language,  from  his  children  and 
his  children's  children ;  or,  as  elsewhere  said,  from  any  persous  among  whom 
he  may  have  parceled  out  the  fruits  of  his  fraud.  There  is  one  limitation. 
If  the  property  which  was  acquired  by  fraud  has  come  by  transfer  into  the 
hands  of  a  bona  flde  purchaser  for  a  valuable  consideration,  and  without  no- 
tice, even  though  his  immediate  grantor  or  assignor  was  the  fraudulent  party 
himself,  the  hands  of  the  court  are  stayed,  and  the  remedy  of  the.defrauded 
party,  with  respect  to  the  property  itself,  is  gone.  His  only  relief  must  be 
personal  against  those  who  committed  the  fraud.  Pom.  Eq.  918;  Story,  Eq. 
1671;  Freem.  Judgm.  489, 509;  Poorv.  Boyce,  12  Tex.  449;  Dancy  v.  Strick- 
linge,  15  Tex.  564;  George  v.  Watson,  19  Tex.  369.  The  qualifications  to- 
this  general  rule,  if  any,  need  not  be  considered  under  the  facts  of  this  case. 

The  plaintiffs  are  not  entitled  to  any  relief  against  any  one  of  the  defend- 
ants, who  may  be  a  purchaser  for  viduable  consideration,  without  notice  of 
the  fraud  charged  against  the  administrator  and  the  purchaser  at  the  sales 
made  by  him,  shall  it  be  shown  that  the  matters  charged  by  the  plaintiffs  are 
true.  The  decrees  of  the  probate  court  not  being  void,  bona  fide  purchasers 
are  entitled  to  rely  upon  them,  and  to  esteem  them  as  of  absolute  verity 

In  view  of  the  disposition  that  will  have  to  be  made  of  the  case,  it  is  not 
necessary  to  consider  the  claims  of  the  several  defendants.  The  purpose  of 
this  action  is  to  recover  three  distinct  tracts  of  land  situated  in  different 
counties.  The  residences  of  the  several  defendants  are  stated  in  the  petition. 
Those  who  claim  the  land  in  Kauffman  county,  or  some  of  them,  disclaimed 
as  to  all  other  lands,  and  denied  the  jurisdiction  of  the  court  as  to  them. 
Whether  the  demurrers  of  all  of  them  were  filed  before  pleas  to  the  merit  we- 
cannot  ascertain,  except  as  to  the  defendants  Huffman  and  Thomaston,  who- 
are  shown  to  have  called  in  question  the  jurisdiction  of  the  court  as  to  them- 
selves at  the  proper  time.  The  court  overruled  their  pleas,  and  we  are  of  the 
opinion  that  this  was  error.  If  the  other  defendants,  who  claimed,  or  were 
asserted  to  claim,  only  the  land  situated  in  that  county,  questioned  the  juris- 
diction of  the  court  in  proper  time,  the  action  should  have  been  dismissed  as- 
to  them. 

What  has  been  said  as  to  the  defendants  claiming  the  land  in  Kauffman 
oounty  is  applicable  to  the  defendants  who  claimed  only  the  land  in  Angelina^ 
county.  At  the  time  this  action  was  brought,  as  now,  those  claiming  land 
in  one  county  could  not,  without  their  consent,  be  sued  in  a  county  other  than 
that  in  which  the  land  was  situated.  Fasch.  Dig.  art.  1423;  Bev.  St.  §  1198. 
This  is  not  a  suit  for  partition.  The  fact  that  the  plaintiffs  rely  upon  the  same- 
facts  for  the  recovery  of  three  distinct  tracts  of  land  cannot  entitle  them  to* 
maintain  this, action,  for  land  situated  in  three  counties  and  in  no  way  con- 
nected, in  the  county  in  which  one  of  the  tracts  is  situated,  unless  such  de- 
fendants as  only  claim  land  in  other  counties  have  waived  their  rights  to  be 
sued  only  in  the  county  in  which  the  land  they  claim  is  situated* 

The  judgment  will  be  reversed  and  the  cause  remanded* 
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Hubby  v.  Harris  and  otheis. 
(Supreme  Court  of  Tezat.    February  15,  1887.) 

1,  COITDITIOVAL  SaLB—ChaTTXL  MoRTOAGH— PaROL  EviDKfCB. 

A  written  agreement  appearing  apon  its  face  to  be  clearly  a  mortgage  or  a  con- 
ditional sale,  parol  evidence  is  not  admissible  to  change  its  character.  Bat  If  the 
intention  of  the  parties  cannot  be  arrived  at  from  the  contents  of  the  writing,  then 
parol  evidence  may  be  resorted  to  in  order  to  determine  the  question. 

2,  Sams— WBrriKir  Aobbbmexvt  Hbld  Conditional  Salb. 

A.  executed  a  writing,  agreeing  to  deliver  possession  of  certain  town  lots  when  B. 
should  pay  him  a  sum  of  mouev  and  Interest  on  the  money  for  two  months,  and 
that  his  receipt  for  the  money  should  make  the  deed  executed  to  him  tor  the  lots 
void ;  and  it  appeared  from  parol  evidence  that  B.,  having  the  right,  at  the  time 
the  writing  was  executed,  to  buy  the  lots  from  another  within  a  certain  limited 
time,  applied  to  A.  to  pay  the  money  and  take  title  to  the  lots,  agreeing  that  if  he, 
B.,  did  not  repay  the  monev  within  a  specified  time,  the  property  should  be  A/s, 
and  the  obligor  having  paid  the  money  the  writing  was  executea  in  pursuance  of 
the  agreement,  hekL^  the  writing  constituted  a  oondiuonal  lala^  and  not  a  mori^^e. 

Appeal  from  Waller  oounty. 

R.  S.  Hubby,  pro  ae.    T.  8.  Reese,  for  appellees. 

Gaines,  J.  This  is  the  third  action  brought  by  appellant  for  the  recovery 
pt  the  lots  in  controversy.  The  first  was  instituted  in  1873,  and  was  dis* 
missed  in  1875.  Shortly  after  its  dismissal,  the  second  was  brought,  and  re- 
sulted in  a  judgment  for  the  defendant.  Upon  the  theory  that  it  was  an  ac- 
tion of  trespass  to  try  title,  within  12  months  from  the  rendition  of  that 
judgment  the  present  suit  was  instituted  against  appellees,  all  of  whom  claim 
under  the  defendant  in  the  former  actions.  The  decision  of  the  case  now  be- 
tore  us  depends  upon  the  construction  of  the  following  instrument  executed 
and  delivered  to  appellant  by  J.  H.  Nooner,  under  whom  all  of  appellees 
jclaim: 

''  County  of  Austin,  State  of  Texas :  I,  the  undersigned,  do  herein  promise, 
bargain,  and  agree,  when  H.  S.  Hubby  shall  pay  to  me  the  sum  of  six  hun- 
dred dollars,  and  the  interest  on  the  same  at  $25  per  month,  for  two  months, 
^r  sixty  days,  that  I  will  deliver  up  to  said  H.  S.  Hubby  possession  of  the 
block  of  ten  lots  in  the  town  of  Hempstead,  Austin  county,  known  as  the 
Hubby  property,  which  was  deeded  to  me  by  Hunt  So  Holland,  of  Bellville, 
Austin  county,  Texas.  My  receipt  for  the  said  money  shall  be  an  acknowl- 
.edgment  from  me  that  the  said  deed  executed  to  me  from  the  said  Hunt  & 
Holland  shall  be  null  and  void. 

"Witness  my  hand  this  thirtieth  day  of  October,  1871. 

"J.  H.  NOONEB.** 

• 

Is  this  instrument  a  mortgage  or  a  conditional  sale?  If  the  court  below 
was  justified  in  holding  it  to  ^  the  latter,  the  judgment  must  be  affirmed. 
Xionceding  the  proneness  of  debtors  to  exact  of  necessitous  borrowers  hard 
and  inequitable  bargains,  the  courts  incline  to  afford  relief  to  the  latter,  in 
this  class  of  cases;  and,  in  doubtful  Instances,  are  disposed  to  construe  such 
instruments  as  mortgages  only.  It  is  admitted,  however,  that  a  conditional 
sale  is  neither  against  the  justice  or  the  policy  of  the  law.  If,  therefore,  it 
appears  from  the  instrument  itself,  together  with  such  other  legal  evidence 
as  may  be  adduced,  that  it  was  the  intention  of  the  parties  to  make  a  contract 
.of  sale,  it  will  be  enforced  according  to  its  terms.  Conway  v.  Alexander,  7 
Craiich,  218.  Much  latitude  has  been  indulged  in  by  the  courts  in  construing 
these  instruments,  and  it  seems  impossible,  therefore,  to  deduce  from  the  de- 
.cisions  any  rule  that  will  be  decisive  of  every  case.  This  much,  however, 
seems  to  be  settled:  if  the  face  of  the  papers  themselves  show  clearly  a  mort- 
gage, no  parol  evidence  will  be  admitted  to  vary  their  terms.  This  rule  has 
[also  been  recognized  when  the  written  instruments  clearly  express  the  inten* 
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tion  of  the  parties  to  make  a  conditional  sale;  but  it  may  be  doubted  if  it  has 
been  universally  followed.  But  if  the  true  intention  and  meaning  of  the  par- 
ties cannot  be  arrived  at  from  the  fact  of  the  writings  themselves,  then  parol 
-evidence  may  be  resorted  to,  in  order  to  determine  the  question.  It  is  settled 
law  that,  in  order  to  constitute  a  mortgage,  there  must  be  a  debt  to  be  se- 
■cured.  Chief  Justice  Marshall  says  in  Conway  v.  Alexander,  supra:  "It 
is  therefore  a  necessary  ingredient  in  a  mortgage  that  the  mortgagee  should 
iiave  a  remedy  against  the  ])erson  of  his  debtor."  See,  also,  Astugueville  v. 
Zoustaunau,  61  Tex.  233;  Btiffler  v.  Womack,  30  Tex.  342;  Alstin  v.  Cundiff, 
^2  Tex.  460. 

Xow,  it  is  apparent  that  the  instrument  signed  by  Nooner,  and  delivered 
to  appellant,  makes  no  mention  of  any  debt  due  by  the  latter  to  the  former. 
There  is  nothing  in  it  to  justify  us  in  inferring  that  any  such  obligation  ex- 
isted. Hence  the  appellant  was  compelled  to  resort  to  extraneous  evidence 
in  order  to  make  out  his  case.  This  evidence  showed  that  he  had  originally 
'purcliased  the  property  of  one  Peebles,  as  trustee,  and  paid  only  a  part  of  the 
.purcliase  money;  that  a  suit  was  instituted  against  him  to  enforce  a  lien  for 
Tthe  balance  of  the  money  due  upon  the  property,  and  a  judgment  rendered 
4igainst  him  accordingly;  that  the  lots  were  sold  by  virtue  of  an  order  of  sale 
under  this  judgoient,  and  that  one  Mrs.  Peebles  became  the  purchaser,  and 
subsequently  sold  the  lots  to  Hunt  &  Holland;  that  he  claimed  that  the  sale 
was  invalid,  and  brought  suit  to  set  it  aside,  and  that,  pending  this  suit,  he 
•compromised  with  Hunt  &  Holland,  agreeing  to  pay  them  8600  within  a  cer- 
tain time,  in  consideration  of  their  contract  that,  if  the  money  was  paid 
within  the  time,  they  would  convey  the  lots  to  him.  It  was  also  shown  that 
•the  time  being  very  nearly  expired,  and  the  money  not  having  been  paid,  he 
Applied  to  Nooner,  and  that  Nooner  paid  the  money  to  Hunt  &  Holland,  they 
making  him  a  deed  to  the  property.  This  deed,  which  is  evidently  the  same 
referred  to  in  the  instrument  heretofore  set  out,  is  dated  October  31,  1871, — 
at  is  presumed,  by  mistake,  because  they  appear  to  have  been  executed  at  or 
About  the  same  time.  Appellant  testified  that  he  met  Kooner  on  the  train, 
and  offered  to  borrow  the  money  from  him;  but  what  occurred  between  them 
At  that  time  is  a  blank,  it  may  be  because  Nooner  died  before  this  suit  was 
brought,  and  his  heirs  never  made  parties,  and  appellant  could  not  have  been 
permitted  to  testify.  Now,  it  must  be  considered,  in  order  to  sustain  this 
transaction  as  a  mortgage,  it  was  not  necessary  that  appellant  should  have 
shown  that  there  was  any  express  provision,  either  written  or  oral,  that  he 
should  repay  to  Nooner  the  money  paid  by  the  latter  to  Hunt  &  Holland.  If 
Nooner  advanced  the  money  for  him,  agreeing  to  take  the  title  for  the  benefit 
of  appellant,  with  the  understanding  that  it  was  to  be  held  as  a  security 
merely  for  the  repayment  of  the  advancement,  then  the  law  would  imply  an  as- 
eumpsitj  and  the  transaction  would  be  a  mortgage.  But,  on  the  other  hand,  if 
it  was  merely  the  agreement  that  Nooner  should  avail  himself  of  appellant's 
privilege  of  buying  the  land  of  Hunt  &  Holland,  and  that  when  this  was  done 
appellant  should  have  the  right  to  have  the  land  reconveyed  to  him  upon  his 
paying  Nooner  within  two  months  the  $600,  and  an  additional  amount  of  $25 
per  month,  then  this  only  entitled  appellant  to  claim  the  property  in  the  event 
of  his  making  the  payment  within  the  time  specified.  In  this  latter  case  there 
was  no  debt,  and  could  be  no  mortgage. 

A  witness  for  plaintiff  testified  that  he  was  present  when  the  transaction 
took  place;  that  Hubby  got  Nooner  to  pay  the  money  to  Hunt  &  Holland;  and 
that  Hubby  had  only  a  specified  time  in  which  to  pay  back  the  money;  but, 
upon  cross-examination,  states  that  he  had  testified  on  a  former  trial  of  the 
case  that  Hubby  was  to  have  only  a  certain  time  in  which  to  pay  the  money, 
and  that,  upon  his  failure  to  do  so  within  the  time,  the  property  was  to  be 
Nooner's.  On  behalf  of  appellees,  the  deposition  of  appellee  Harris,  taken 
on  the  former  trial,  and  before  he  acquired  any  interest  in  the  property,  wa» 
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read.  His  testimony  was  also  to  the  effect  that,  at  the  time  the  instrument 
tinder  consideration  was  executed,  the  agreement  was  that  appellant  was  to- 
pay  the  money  named  therein  within  the  time  named,  and  that,  if  he  did  not, 
the  lots  "should  become  the  property  of  Nooner  absolutely."  He  also  testi- 
fied that  the  wife  of  appellant,  who  was  present  at  the  time,  remarked  that 
she  would  rather  Nooner  should  have  the  property  than  any  one  else.  This 
witness  did  not  think  the  cash  value  of  the  lots  at  the  time  more  than  $600;. 
but  thought  they  would  probably  have  sold  for  8800, — easy  payments.  Sev- 
eral other  witnesses  testified  that  $600  was  a  fair  price,  and  one  thought  it 
worth  only  $400  or  8500.  But  there  was  other  testimony  tending  to  show 
the  property  was  worth  considerably  more.  It  was  also  shown  that  Nooner 
was  a  poor  man,  and  that,  when  the  transaction  took  place,  he  had  accumu- 
lated about  8800,  and  was  desirous  of  buying  him  a  homestead  with  it;  and 
that  he  had  no  money  to  lend.  Three  witnesses  testified  to  the  effect  that, 
about  the  time  of  the  negotiations  between  the  parties,  appellant  applied  to 
him  respectively  to  pay  Hunt  A  Holland  and  take  a  oonveyiince  of  the  prop- 
erty, and  to  allow  him  until  the  first  of  January,  1872,  to  get  it  back  on  pay- 
ment of  the  money;  with  the  understanding  that,  if  it  was  not  paid  for  within 
the  time,  the  propierty  was  to  be  held  absolutely  by  the  grantee. 

The  cause  was  submitted  to  the  court  below,  without  the  intervention  of  a 
Jury;  and  there  being  no  finding  of  the  conclusions  of  fact  and  law  separatelyr 
we  must  afilrm  the  Judgment,  if  there  be  sufficient  evidence  to  support  it  upon 
any  issue  made.  There  was  ample  evidence  here,  we  think,  to  warrant  the- 
court  in  finding  that  the  true  intention  of  the  parties  to  the  transaction  was 
that  Nooner  was  to  pay  Hunt  &  Holland  the  8600  to  save  a  forfeiture  of  the 
right  of  purchase,  and  that  he  should  extend  this  privilege  to  appellant  for  60* 
days,  but  no  longer;  that  Nooner  did  not  lend  appellant  the  money  or  advance 
it  for  his  benefit,  except  in  so  far  as  to  continue  to  him  for  a  limited  period 
the  right  to  buy  at  a  stipulated  price.  Nooner*s  not  being  a  lender  of  money, 
the  price  paid  by  Nooner  to  Hunt  &  Holland  being  the  value  of  the  property, 
(as  the  court  was  authorized  to  conclude  by  the  testimony,)  and  Hubby's  hav- 
ing made  application  to  other  parties  to  advance  the  money  and  to  take  th& 
title,  with  a  limited  privilege  of  repurchase  reserved  to  himself,  are  all  cogent 
circumstances  going  to  establish  the  correctness  of  this  conclusion.  There  is 
nothing  upon  the  face  of  the  instrument  to  be  construed  inconsistent  with  the- 
theory  that  such  was  the  real  intention  of  the  parties  to  it.  The  words,  "  when 
Hubby  shall  pay  me  the  sum  of  six  hundred  dollars, "  are  not  qualified  by  any 
reference  to  any  existing  debt,  or  to  any  transaction  in  which  that  sum  had 
been  a  factor.  The  word  "interest"  is  used,  but  clearly  in  a  way  that  indi- 
cated that  it  is  not  to  be  considered  interest  upon  any  obligation  on  part  of  ap- 
pellant. Interest  is  usually  expressed  by  a  certain  rate  per  cent.,  and  not  by 
a  sum  in  gross  for  a  definite  period.  Besides,  is  it  to  be  supposed  that  a  party 
making  a  loan  of  money  for  over  4  per  cent,  per  month  for  two  months  (where- 
that  rate  could  be  readily  obtained  as  the  evidence  shows  was  the  case  here) 
would  have  limited  the  conventional  rate  to  the  two  months,  and  omitted  any 
agreement  as  to  the  rate  of  interest  after  that  time.  The  instrument  also- 
shows  that  Nooner  took  possession  under  the  arrangement,  and  was  to  deliver 
it  up  to  appellant  upon  payment  of  the  money  in  two  months.  Possession  is 
not  the  usual  accompaniment  of  a  mortgage  in  this  state;  and  the  fact  that 
Nooner  had  possession  tends  to  rebut  the  idea  that  any  mortgage  was  intended. 
Reading  v.  Weston,  7  Conn.  143;  Rich  v.  Doane,  35  Vt,  126;  Thompson  y. 
Chumney,  8  Tex.  389;  RvffierY.  Womack,dO  Tex.  832;  Astugueville  v.  Lou^ 
staunau,  61  Tex.  233;  Alstin  v.  Cundiff,  52  Tex.  463. 

The  instrument  is  not  technically  drawn,  nor  should  it  be  technically  con- 
strued. The  evidence  shows  that  it  was  written  by  appellant  himself  or  by 
his  direction.  The  judge  below  was  bound  to  interpret  it  in  the  light  of  sur- 
rounding circumstances  as  disclosed  by  the  testimony;  and  we  cannot  sayr 
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from  an  examination  of  the  facts  shown  by  the  record,  that  he  erred  in  hold- 
ing it  a  conditional  sale,  and  not  a  mortgage. 

No  other  action  of  the  court  being  complained  of  in  the  assignments  of  er- 
ror relied  upon  in  the  brief  for  appellee,  the  judgment  will  be  affirmed. 


Kramer  v.  Breedlove. 
{Supreme  Oowrt  of  Texas,    Febrniury  18,  1867.) 

1.  JUDOMBWI^-COLLATERAL  ATTACK— PbEBDMPTION  A8  TO  JuKISDICTION. 

It  must  be  presumed  that  a  court  rendered  its  decree  after  it  bad  acquired  Juris- 
dicUon  over  every  persou  to  be  affected  by  it;  and,  in  a  collateral  attack  upon  the 
decree,  the  fact  that  the  record  is  silent  upon  some  matter  touching  the  jurisdiction 
over  some  of  the  defendants  does  not  affect  that  presumption. 

2.  QuiBTiKO  TiTLK— Effect  of  Decree  — Plaintiff's  Vendee  not  a  Pabtt  to  the 

Burr. 

Where  one,  after  he  had  sold  and  conveyed  land,  brought  an  action  in  his  own 
name  to  quiet  the  title,  the  decree  rendered  in  the  action  in  his  favor  inures  to  the 
benefit  of  his  vendee*  althoush  the  vendee  was  not  a  party  to  the  action. 

Appeal  from  district  court,  Burleson  county. 

This  action  was  brought  by  C.  H.  Breedlove,  appellee,  against  A.  Kramer, 
appellant,  to  recover  on  a  promissory  note  executed  by  defendant,  and  for 
foreclosure  of  the  vendor's  lien  on  land.  On  October  10, 1881,  W.  G.  Wil- 
kins  conveyed  to  defendant,  Kramer,  two  tracts  of  land  in  Burleson  county, 
and  Kramer  executed  to  Wilkins  two  notes  in  part  payment  therefor;  one  of 
the  notes  being  payable  January  1,  1882,  and  the  other  on  January  1,  1883. 
Both  of  these  notes  Wilkins  transferred  to  plaintiff,  C.  R.  Breedlove.  There 
being  some  charge  of  fraud  made  against  Wilkins  in  making  the  sale  of  one 
of  the  tracts,  known  as  the  Evans  tract,  to  Kramer,  it  was  agreed  between 
Wilkins,  Kramer,  and  Breedlove  that  Kramer  should  pay  the  first  note,  and 
that  Wilkins  should  bring  suit  in  the  district  court  of  Burleson  county, 
against  the  heirs  of  B.  D.  Evans,  to  clear  up  the  title  to  that  tract,  and  make 
all  necessary  and  proper  parties  thereto,  and  prosecute  the  same  to  final  judg- 
ment at  his  own  proper  cost,  and  Breedlove  agreed  to  indorse  on  the  second 
note  that  it  should  not  be  transferable  until  Wilkins  had  brought  suit  as 
agreed.  In  May,  1882,  Wilkins  brought  suit  in  his  own  name  against  Evans 
and  his  children  to  clear  up  the  title.  The  petition  alleged  that  Wilkins  was 
the  owner  of  the  land,  when  in  fact  he  had  sold  it  to  Kramer,  and  was  not  the 
owner  of  it.  Judgment  was  entered,  however,  confirming  the  sale  made  by 
Evans  to  Wilkins,  and  that  judgment  was  affirmed  on  appeal  to  the  supreme 
court.  Breedlove,  claiming  that  Wilkins  had  performed  his  part  of  the  agree- 
ment, thereupon  brought  suit  against  Kramer  on  the  second  note;  but  Kramer 
defended  (1)  on  the  ground  that  Wilkins  having  sold  the  land  before  the  suit 
was  brought,  he  had  no  such  interest  as  made  him  a  proper  party,  and  there- 
fore the  judgment  in  his  favor  in  th<it  action  would  not  h^  available  as  res  ad- 
Judicata  to  Kramer,  if  the  children  of  Evans  should  thereafter  sue  him  for 
the  land;  and  (2)  because  it  does  not  affirmatively  appear  in  that  case  that  the 
minor  children  of  Evans  were  served  with  process.  The  court  rendered  judg- 
ment for  Breedlove,  and  Kramer  appeals. 

Sayles  A  Bassett,  for  appellant.    C  R.  Breedlove,  for  appellee. 

Stayton,  J.  From  the  agreed  facts,  we  see  no  reason  to  doubt  the  cor- 
rectness of  the  findings  made  in  the  district  court.  If  li.  D.  Evans  was  want- 
ing in  power  to  sell  the  land,  this  does  not  appear  from  the  wills  under  which 
he  was  acting.  The  decree  of  the  district  comrt  must  be  presumed  to  have 
been  render^  after  it  acquired  jurisdiction  over  every  person  to  be  affected 
by  it;  and  that  the  record  brought  before  us  may  be  silent  upon  some  mat- 
ter touching  the  jurisdiction  over  some  of  the  defendants,  does  i^ot  jt^jdct 
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that  presumption.  Wilkins  having  sold  to  Kramer  by  a  deed  with  general 
warranty,  the  judgment  inures  to  his  benefit,  and  will  protect  him  as  fully  as 
though  he  had  been  a  party  to  the  suit.  The  note  sued  on  became  due  Janu- 
ary 1, 1883,  and  bore  interest,  by  its  terms,  from  October  10,  1881.  The 
agreement  between  the  parties  postponed  Its  payment;  but  then  there  was  no 
agreement  that  it  should  not  bear  interest  during  the  suspension  of  the  right 
of  its  holder  to  collect  it.  There  is  nothing  in  the  transaction  to  indicate  such 
an  intention.  The  inference  is  that  its  maker  was  having  the  use  of  the  land 
lor  which  it  was  given  while  its  holder's  right  to  enforce  it  was  suspended. 
No  question  was  raised  in  the  court  below  as  to  necessity  for  demand  of  pay- 
ment, after  the  suit  instituted  by  Wilkins  was  decided,  before  action  could  be 
brouglit ;  and  no  such  question  can  be  raised  here  for  the  first  time.  Had  the 
question  been  raised,  we  are  of  the  opinion  tliat  demand  was  not  necessary. 
There  is  no  error  in  the  jud,gment,  and  it  will  be  affirmed. 


JuNEHAN  V.  Franklin. 
(Supreme  Court  of  Texas,    Febraary  IS,  1887.) 

1.  FV>BCIBLK    EnTKY    AlTD    DbTAIKEB— RbCOVERT    of    POflSK88IOXr    BT    SuiT    IV    DXBTRXOT 

COUBT. 

A  Statute  giving  the  landlord  a  sammary  remedy  to  recover  possession  of  the 
premises  by  writ  of  forcible  entry  and  detainer,  issuing  from  a  justice's  court,  does 
not  deprive  him  of  his  right  to  sue  in  the  district  court  to  recover  possession.  The 
statutory  proceeding  Is  cumulative,  not  exclusive  of  the  right  of  action. 

2.  Landix)bd  and  Tenant— EsTOPPEii—ATTOBNMENT  to  Anotheb. 

A  tenant  cannot  repudiate  the  title  of  the  landlord  under  whom  he  originally 
entered,  and  claim  to  hold  the  premises  under  another,  until  he  has  first  surren- 
dered possession  to  his  original  landlord.  >  It  is  not  enough  that  he  has  abandoned 
the  premises  for  a  time,  and  afterwards  entered  under  the  new  title,  unless  he  has 
given  notice  of  sunh  abandonment  to  the  original  landlord. 

Appeal  from  district  court,  Galveston  county, 

WatU  d-  Walker,  for  Juneman,  appellant.  Ballinger,  Mott  &  Terry ,  for 
Franklin,  appellee. 

Willie,  C.  J.  This  was  a  suit  by  Joseph  Franklin  to  recover  of  Charles 
Juneman  possession  of  a  lot  of  ground  on  Galveston  island.  He  claimed  pos- 
session because  he  had  rented  the  land  to  Juneman,  and  the  time  for  which 
it  was  rented  had  expired,  and  Juneman  refused  on  demand  to  deliver  to  him 
the  premises.    The  property  was  alleged  to  be  worth  $2,000. 

The  defenses  were  a  general  demurrer;  a  special  exception,  setting  up  that 
there  was  no  act  of  trespass  alleged;  pleas  to  the  jurisdiction  of  the  court, 
which  alleged  that  the  suit  was  one  for  forcible  entry  and  detainer,  and  was 
exclusively  within  the  jurisdiction  of  a  justice  of  fhe  peace;  also  that  the 
amount  in  controversy  was  less  than  $500,  and  it  could  not  be  brought  in  the 
district  court.  He  also  claimed  by  special  demurrer  that  the  suit  was  one  of 
trespass  to  try  title;  yet  the  interest  of  the  plaintiff  in  the  land  was  not  set 
forth;  that  it  was  not  indorsed  so  as  to  show  that  fact;  that  it  did  not  allege 
a  trespass  upon  the  land  by  the  defendant,  or  the  amount  in  controversy,  or 
any  averment  of  damages.  The  plea  of  not  guilty  was  also  entered,  and  a 
special  defense  to  the  effect  that  defendant  held  the  property,  not  as  tenant  of 
the  plaintiff,  but  of  Leroy  Brewer,  who  was  the  true  owner  of  the  land,  and 
the  plaintiff  had  no  title  thereto.  In  a  supplemental  petition  the  plaintiff  set 
forth  the  lease  in  full,  and  alleged  that  the  defendant,  by  reason  of  his  hav- 
ing entered  and  held  the  premises  as  tenant  of  the  plaintiff,  was  estopped  from 
denying  his  title.    Upon  the  trial,  the  plaintiff  proved  that  he  had  leased  the 

»8ee  Rector  v.  Gibbon,  4  Sup.  Ct.  Rep.  606 ;  Killoren  v.  Murtough,  (N.  H.)  5  Atl.  Rep. 
708,  and  note;  Pengra  v.  Munz,  29  Fed.  Rep.  830. 
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premises  to  Juneman  for  12  months,  bfginning  Heventli  July,  1884,  and  end- 
ing seventh  July,  1885,  with  the  privilege  granted  Juneman  to  keep  it  an- 
other year  if  Franklin  did  not  want  the  use  of  it  himself;  that  early  in  July, 
1885,  plainti£t  and  defendant  had  some  conversation  about  the  lease  for  an- 
other year,  which  ended  by  plaintiff  telling  defendant  to  call  at  his  office,  and 
he  thought  they  could  arrange  the  matter.  Juneman  did  not  come,  and,  as 
soon  as  Franklin  heard  that  he  had  taken  a  lease  from  Brewer,  Franklin  in 
writing  demanded  possession  of  the  premises. 

The  land  was  proved  by  plaintiff  to  be  worth  $900.  Juneman  testified  that, 
nbout  the  time  his  lease  expired,  he  tried  to  renew  it;  but  he  and  Franklin 
«ould  not  agree  upon  terms.  He  lived  adjoini  ng  the  premises,  which  were  used 
by  him  as  a  pasture,  being  separated  from  his  own  place  by  a  division  fence; 
that,  from  the  time  his  lease  expired,  he  exercised  no  control  over  the  lot,  put 
no  cattle  upon  it,  left  the  outside  gate  open,  and  the  place  free  to  be  trespassed 
upon  by  anybody's  cattle.  After  his  lease  expired,  he  made  inquiries  as  to 
the  ownership  of  the  lot,  and  found  it  belonged  to  Brewer,  and  on  August  8, 
1885,  rented  the  place  from  him.  He  never  made  any  formal  surrender  of  the 
land;  but  it  was  at  Franklin^s  disposal  at  any  time  after  the  lease  expired. 

The  court  below  overruled  all  the  demurrers  of  the  defendant;  held  that  it 
had  jurisdiction  of  the  cause;  and  gave  judgment  for  the  plaintiff  for  arecov* 
ary  of  the  land  and  $10  rents,  and  awarded  a  writ  of  possession.  From  this 
judgment  the  present  appeal  is  taken. 

Our  constitution  provides  that  district  courts  shall  have  jurisdiction  of  all 
suits,  complaints,  or  pleas  whatever,  where  the  matter  in  controversy  shall 
be  valued  at  or  amount  to  $500.  It  is  not  contended  in  this  court  that  the 
matter  in  controversy  was  not  of  sufficient  amount  to  confer  jurisdiction  on 
the  district  court;  but  it  is  claimed  that  the  suit  is  in  effect  one  of  forcible 
entry  and  detainer,  and  should  have  been  prosecuted  before  a  justice  of  the 
peace.  It  cannot  be  doubted  that  the  cause  of  action  set  forth  in  the  petition 
was  one  which  entitled  the  plaintiff  to  relief  in  a  court  of  justica  He  was 
deprived  of  the  possession  of  liis  land  by  the  unlawful  acts  of  the  defendant. 
For  this  wrong  he  was  entitled  to  an  appropriate  remedy,  and  one  which 
would  restore  to  him  tlie  land,  as  well  as  give  him  damages  for  its  detention. 
It  did  not  matter  whether  or  not  the  common  law  had  devised  any  form  of 
action  suited  to  the  case,  or  allowed  a  landlord  to  proceed  in  its  courts  to  eject 
a  tenant,  or  compelled  him  to  oust  the  intruder  by  force.  We  are  not  bound 
by  the  common  law  as  to  its  forms  of  action,  or  the  remedies  it  may  have 
provided.  The  right  to  recovei;  possession,  under  the  circumstances,  did  exist 
^t  common  law.  The  metliod  of  doing  so  under  our  system  of  jurisprudence 
is  to  set  forth  the  facts  constituting  the  cause  of  action,  and  the  relief  re- 
quired, and  our  courts  will  give  it,  if  the  claim  is  just  and  proper.  Hence 
the  plaintiff  could  have  instituted  this  suit  in  the  district  court,  had  there  .ex- 
isted no  action  of  forcible  entry  and  detainer,  for  his  benefit.  The  statute 
giving  this  remedy  does  not  purport  to  deprive  the  district  court  of  the  juris- 
diction it  already' had  in  such  matters,  if,  indeed,  the  legislature  had  such 
power.  It  is  merely  cumulative  of  other  remedies.  It  gives  landlords  a  sum- 
mary method  of  ousting  tenants  unlawfully  liolding  over,  but  does  not  com- 
pel them  to  resort  to  such  stringent  process,  in  case  they  are  willing  to  abide 
the  delay  of  an  ordinary  suit  for  possession.  This  court  has  frequently  passed 
upon  the  effect  of  statutory  remedies  prescribed  for  special  cases,  and  held 
that  they  did  not  abolish  others  to  which  the  plaintiff  would  otherwise  be  en- 
titled. An  information  in  the  nature  of  a  quo  warranto  is  provided  by  stat- 
ute to  be  used  to  recover  an  office;  but  we  have  held  that  au  office  may  be  re- 
covered in  an  ordinary  suit  to  which  the  state  is  not  made  party.  McAllen 
V.  Rhodes,  65  Tex.  348.  » 

Our  statute  both  gives  a  lien  and  prescribes  a  remedy  for  a  landlord  to  re- 
ceive and  recover  rent  from  a  tenant.     We  have  held  that  this  statutory  lien 
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might  be  enforced,  as  in  case  of  other  liens,  without  resorting  to  the  statutory 
remedy.  Baureier  v.  Edmondson,  58  Tex.  675.  We  have  also  held,  not- 
withstanding the  remedy  of  forcible  entry  and  detainer  is  provided  by  statute 
to  enable  a  landlord  to  recover  his  land  from  a  tenant  improperly  holding 
over,  yet  the  relief  may  be  had  through  an  action  of  trespass  to  try  title. 
Thurber  v.  Qonners,  hi  Tex.  96;  Andrews  v.  Parker,  48  Tex.  94. 

It  is  clear  that  the  legislature  did  not  attempt  to  give  justices  of  the  peace 
exclusive  jurisdiction  of  actions  of  the  present  character;  and  the  court  did 
not  err  in  holding  that  it  had  jurisdiction  of  this  case.  This  action  was  not 
brought  to  try  title,  and  there  was  no  necessity  for  the  plaintiff  to  set  up  that 
he  had  title  to  the  land.  Had  he  done  so,  production  of  his  lease  would  have 
established  the  fact  as  against  the  defendant,  his  lessee.  Tyler  v.  Davis,  61 
Tex.  674.  He  alleged  the  lease,  and  that  was  sufficient  to  entitle  him  to 
maintain  the  action.  Id.  In  this  case,  Juneman  could  not  deny  the  title  of 
the  plaintiff,  or  set  up  the  lease  which  he  had  received  from  Brewer.  He  had 
been  let  into  possession  by  Franklin,  and  at  the  time  this  suit  was  brought 
was  holding  over  after  the  expiration  of  the  first  year  of  the  lease.  His  poB> 
session  had  not  been  disturbed  by  Franklin,  and  he  had  not  notified  the  latter 
that  he  wished  to  surrender  the  possession.  For  aught  that  appears  from  the 
record,  Franklin  had  every  reason  to  believe,  and  did  believe,  that  Juneman 
was  holding  the  premises  under  him,  down  to  the  time  when  he  was  Informed 
of  the  attornment  to  Brewer.  He  then  immediately  gave  Juneman  notice  to 
quit,  and  commenced  this  suit.  Juneman's  conduct  in  abandoning  the  use 
of  the  land,  and  leaving  it  so  that  Franklin  could  take  possession  if  he  wished^ 
does  not  affect  the  question.  Franklin  was  in  utter  ignorance  of  the  sup- 
posed surrender  that  Juneman  was  making  all  to  himself.  If  Juneman 
wished  to  attorn  to  another,  and  to  place  himself  in  a  position  to  dispute  the 
landlord's  title,  it  was  his  duty  to  first  restore  the  latter  to  possession,  and 
place  him  in  the  same  position  as  he  was  before  the  entry  under  the  lease  was 
made.  He  should  have  given  up  the  advantage  he  derived  from  the  tenancy 
by  being  let  into  possession  in  order  to  remove  the  estoppel  to  which  he  was 
subject^.  These  principles  are  so  well  known  that  it  is  useless  to  discuss 
the  matter  f  ui-ther.    Wood,  Landl.  &  Ten.  g  236,  and  authorities  cited. 

The  writ  of  possession  was  the  proper  process  adapted  to  the  judgment  re- 
covered by  the  plaintiff.  Because  it  is  autliorized  to  be  used  in  cases  of  tres- 
pass to  try  title,  is  no  reason  why  it  cannot  be  used  in  a  suit  like  this  when 
precisely  the  same  object  is  to  be  attained,  viz.,  a  possession  of  the  land  recov- 
ered by  the  party  entitled  to  it  against  a  trespasser.  There  is  no  error  in  the 
Judgment,  and  it  is  affirmed. 

Gulf,  C.  &  S.  F.  By.  Co.  t>.  Fort  Worth  A  N,  O.  By.  Co. 

{Supreme  Court  qf  Texas.    February  18, 1887.) 

1.  Statutw— Rbvision— EfFKcrr  on  PsBViors  Judicial  Decisions. 

Where  the  legislature  revises  the  statutes  of  the  state  after  a  particular  statute  has 
been  construed,  without  changing  that  statute,  the  presumption  is  that  the  legisla- 
ture intend  that  the  same  construction  should  be  continued  on  that  statute. 

2.  Injunction— Di8mib8ai/—Appbai/— Contempt. 

Under  Rev.  8t.  Tex.  art.  1.^^,  providing  that  an  appeal  or  writ  of  errox  may  be 
taken  to  the  supreme  court  from  every  final  judgment  of  Che  district  court  in  civil 
cases,  held  that,  although  a  complainant  voluntarily  dismisses  his  bill  upon  the  dis- 
solution of  his  preliminary  injunction,  he  may  afterwards  prosecute  an  appeal  from 
the  order  of  dissolution ;  and,  upon  executing  avper$edM9,  the  Injunction  will  be 
continued  In  force  pending  the  api)eal,  and  defiendant  disobeying  it  may  be  pun- 
ished for  contempt. 

On  motion  for  rehearing.  * 

The  appellant,  the  Gulf,  Colorado  &  Santa  Fe  Bailway  Company*  obtained 
a  preliminary  injunction,  restraining  the  appellee,  the  Fort  Worth  A  New 
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Orleans  Railway  CJompany,  from  laying  its  track  across  appellant^a  tracks  and 
along  appellant's  right  of  way.  The  preliminary  injunction  being  subse- 
quently dissolved,  appellant  dismissed  its  bill,  but  gave  notice  of  appeal,  and 
immediately  filed  its  supersedeas  bond.  This  proceeding  is  a  motion  by  ap- 
pellant to  punish  appellee  for  contempt  of  court  in  haying  disobeyed  the  in* 
junction  granted  in  the  court  below.  The  appellees  appeared,  and  admitted 
the  acts  complained  of,  but  objected  to  th^  motion  on  the  ground  (1)  that  the 
judgment  was  not  one  from  which  an  appeal  would  lie;  (2)  the  appeal  did  not 
keep  in  force  the  injunction.  For  the  original  opinion  of  the  court  upon  the 
motion,  see  2  S.  W.  Rep.  199. 

PencUetanf  Chapman  <§  Ptnifdh  for  the  motion.  BMingett  Mott  A  Terry, 
contra. 

Gaines,  J.  The  motion  for  a  rehearing  in  this  case  asks  a  reconsideration 
by  the  court  of  two  questions  passed  upon  adversely  to  resQondents,  in  the 
opinion  heretofore  delivered  at  the  Tyler  term.  We  have  endeavored  to  give 
to  these  questions  the  careful  review  which  is  demanded,  as  well  by  the  able 
and  exhaustive  argument  which  has  been  filed  in  support  of  the  motion,  as 
by  their  intrinsic  importance,  and  the  large  interests  involved  in  their  de« 
cision ;  but  the  demands  upon  the  time  of  the  court  are  such  that  we  can  only 
state  briefly  a  few  additional  reasons  for  adhering  to  our  previous  decision. 

In  the  first  place,  it  is  urged  that  the  rule  laid  down  in  WUliams  v.  Paunsy 
48  Tex.  141,  that  an  appeal  from  a  final  judgment  dissolving  an  injunction 
suspends  the  dissolution  pending  the  appeal,  is  against  the  better  reason  and 
the  weight  of  authority,  and  should  therefore  be  overruled.  But  this  decision 
cannot  be  overruled  without  violating  a  leading  principle  applicable  to  the  con- 
struction of  legislative  enactments.  Since  the  statutes  bearing  upon  the 
question  were  oonstrned  in  that  case,  a  revision  of  our  entire  statutory  law, 
prepared  by  a  commission  of  able  and  careful  lawyers,  has  been  adopted  by 
the  legislature.  The  Revised  Statutes  substantially  re-enact  the  former  laws 
upon  this  subject.  If  it  had  been  the  will  of  the  legislature  to  abrogate  the 
rule  established  in  the  case  cited,  it  is  to  be  presumed  that,  in  revising  the 
laws,  they  would  have  clearly  expressed  that  intention  in  some  special  pro- 
vision upon  the  subject.  Having  adopted  in  the  new  laws  substantially  the 
same  provisions  in  regard  to  appeals  that  were  found  in  the  old,  the  inference 
is  that  they  intended  the  same  construction  should  be  put  upon  them.  En- 
nis  V.  Crump,  6  Tex.  84.  This  alone  is  sufAcient  to  preclude  us  from  disturb- 
ing the  ruling  of  Williams  v.  Pawns,  supra. 

The  other  point  to  which  our  attention  is  called  in  the  motion,  is  as  to  the 
right  of  appeal  from  the  judgment  in  this  case.  We  have  been  cited  in  the 
argument  to  a  number  of  additional  authorities  upon  the  question,  and  shall 
briefly  review  them.  As  we  construe  the  cases  referred  to,  the  only  one  which 
sustains  the  doctrine  contended  for,  namely,  that,  if  a  plaintiff  take  a  nonsuit 
or  dismisses  his  cause,  he  cannot  so  appeal  as  to  confer  jurisdiction  upon  the 
higher  court,  is  Ewing  v.  Qlidwell,  8  How.  (Miss.)  882.  There  the  writ  of 
error  was  dismissed,  upon  the  ground  that  the  plaintiff  in  error  had  taken  a 
voluntiiry  nonsuit.  The  court  cited  in  support  of  their  opinion  the  cases  of 
Kempland  v.  Macauley,  4  Term  R.  436,  and  Box  v.  Bentiett,  1  H.  Bl.  432. 
These  causes  are  authority  for  holding  that,  when  a  party  who  has  taken  a 
nonsuit  comes  to  be  heard  on  a  writ  of  error  from  the  judgment,  he  cannot 
obtain  any  reliefs  They  do  not  hold  that  the  writ  of  error  is  unauthorized 
and  void.  Kempland  v.  Ma/iauley,  supra,  came  up  on  a  rule  to  stay  execu- 
tion on  a  judgment  for  costs,  where  plaintiff  in  error  had  taken  nonsuit.  The 
rule  was  discharged  on  the  ground,  as  shown  by  the  opinions  both  of  Lord 
Ken  YON  and  Mr.  Justice  Bulleb,  that  a  supersedeas  was  never  granted  when 
it  could  be  shown  that  a  writ  of  error  was  sued  out  for  delay,  and  that,  since 
the  judgment  complained  of  was  one  of  nonsuit,  the  purpose  of  delay  was  ap- 
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parent  upon  its  face.  There  is  not  a  word  in  either  opinion  to  indicate  that 
the  court  considered  that  the  writ  was  illegally  issued.  On  the  contrary,  it 
is  to  be  implied  that  they  held  it  valid. 

In  Box  V.  Bennett,  9upra,  the  court  said  ''that,  although  error  might  be 
brought  on  a  judgment  of  nonsuit,  it  did  not  follow  the  execution  ought  to 
be  set  aside;"  and  they  put  it  upon  the  ground  of  delay,  which,  under  the  En- 
glish practice,  was  a  sufficient  reason  in  every  case  for  refusing  a  supersedeas. 
We  think  it  clear  that  these  two  cases  do  not  sustain  the  opinion  of  the  court 
in  the  Mississippi  case  just  cited. 

In  the  case  of  U,  8.  v.  Evans,  5  Cranch,  280,  the  plaintiff  in  error,  having 
become  dissatisfied  with  the  ruling  of  the  court  below,  toolc  bis  bill  of  excep- 
tions and  nonsuit,  and  then  moved  to  set  the  nonsuit  aside.  The  court  below 
refused  his  motion,  and  he  sued  out  his  writ  of  error.  The  cause  was  sub- 
mitted to  the  court,  and  Chief  Justice  Marshall  said  *Hhat.  when  there  had 
been  a  nonsuit  ^nd  a  motion  to  reinstate  overruled,  the  court  could  not  inters 
fere, ''  and  j  udgment  wits  atfi  r  in  ed.  There  the  court  evidently  entertained  juris- 
diction. 

But  we  ai-e  also  cited  to  Htiston  v.  Berry y  6  Tex.  235.  In  that  case  there 
was  a  nonsuit,  but  no  final  judgment.  The  cause  was  stricken  from  the 
docket  for  want  of  jurisdiction.  That  this  was  solely  upon  the  ground  that 
the  judgment  was  not  final  is  apparent  from  the  opinion  of  Judge  Lipscomb, 
who  says:  "There  should  have  been  a  judgment  rendered  for  cost«  on  plain- 
tiff^s  taking  a  nonsuit.  This  would  have  been  sufiloient  to  sustain  the  ap- 
pellate jurisdiction." 

This  disposes  of  the  cases  to  which  we  have  been  refeiTed  upon  this  branch 
of  the  motion.  None  of  them  sustain  respondent's  position,  except  Budnff 
V.  Glidwell,  sup-ra,  and  we  think  that  decision  stands  alone  in  holding  that» 
in  cases  of  app^eal  from  voluntary  nonsuit  or  dismissal,  the  appellate  court 
does  not  obtain  jurisdiction. 

In  the  previous  opinion  our  decision  upon  this  point  was  placed  upon  the 
ground  that  our  statutes  provided  for  an  appeal  from  every  final  judgment  in 
the  district  court.  In  this  we  are  well  sustained  by  the  wellHx>n8idered  case 
of  Bretoer  v.  State,  9  Ohio,  189.  The  statute  of  Ohio  allowed  an  appeal  from 
every  final  judgment  or  decree  in  chancery ;  and  the  court  in  that  case  held 
that  the  statute  authorized  them  to  entertain  an  appeal  from  a  decree  taken 
by  consent,  altbongh,  according  to  the  general  chancery  practice,  this  was 
not  allowed.  The  opinion  also  conceded  that  in  Ohio  an  appeal  from  a  volun- 
tary nonsuit  was  nut  allowed  at  law,  but  showed  that  this  was  upon  the 
ground  that  tlieir  statutes  expressly  authorized  an  appeal  from  an  enforced 
nonsuit,  without  mentioning  those  taken  voluntarily.  Hence  the  latter  were 
held  to  be  impliedly  excluded. 

We  are  of  opinion,  therefore,  that  our  former  conclusions  in  this  case  are 
correct,  and  tlie  rehearing  will  be  refused.  The  time  granted  on  the  foimer 
judgment  for  obedience  to  the  mandatory  injunction  therein  ordered  will  be 
extended  SO  days  from  this  date. 


De  Everett  v,  Henry  and  others. 

{Supreme  Court  of  Texas.    February  18,  1887.) 

Tbuctb— Trhotek  iSkllino  Trust  Propkrty  to  Himself — Rightb  of  Purchaser. 

A  trustee,  with  power  to  sell,  cannot  sell  the  trust  property  to  himself,  so  as  ta 
divent  the  cefftni  que  trust  of  title;  and  in  an  action  to  recover  the  land  so  sold,  if 
there  are  any  circumstances  connected  with  the  sale  which  validate  it,  they  are 
matters  of  proof  on  the  part  of  the  trustee,  or  of  the  purchaser  from  him.  Aud  in 
such  action,  where  the  trust  was  created  by  an  instrument  of  record,  it  is  not  neces- 
sary to  allegethatthe  purchaser  of  the  trustee  knew  of  the  trust  or  ttiathe  knew  the 
trustee  had  improperly  sold  the  property  to  himself,  those  fects  being  directly  in 
the  line  of  his  title,  so  that  he  could  not  trace  back  without  being  Informed  of 
them. 
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Appeal  from  Duval  county. 

Bryant  d:  Coyner,  for  appellant.    MoCampMl  cfr  Oivensy  for  appellees. 

Willie,  O.  J.  The  petition  of  the  appellant  alleged  that  Perez  and  Collins,  • 
two  of  the  appellees,  were,  by  the  district  court  of  Nueces  county,  appointed 
trustees  for  the  heirs  and  assigns  of  Julian  and  Yentierro  Flares,  to  sell  and 
dispose  of  certain  lands,  including  lots  7,  8,  and  9,  in  block  49,  in  the  town  of 
San  Diego,  belonging  to  said  heira.  It  further  alleged  that  appellant  was 
one  of  said  heirs,  and  as  such  entitled  to  a  thirty-sixth  interest  in  said 
lots.  The  trustees  were  to  make  titles  to  the  purchasers  of  said  lands,  and 
account  for  the  purchase  money  to  the  heirs  and  assigns  of  Julian  and  Yen- 
tierro Flores;  that  on  the  twenty-ninth  of  November,  1875,  Collins  and  Perez, 
as  such  trustees,  fraudulently  pretended  to  convey  to  said  Collins  the  above 
lots,  by  making  him  a  deed  therefor,  for  the  nominal  sum  of  870,  which  was 
a  cloud  upon  appellant's  title;  that  Collins  entered  upon  the  lots,  and  dispos- 
sessed appellant  of  her  interest  therein ;  that  about  the  first  of  November, 
1876,  Collins  sold  the  lots  to  Paul  Henry,  for  82,400,  who  took  possession  of 
the  same,  and  withheld  them  from  appellant.  Appellant  further  alleged  that 
she  had  not  discovered  the  fraud  of  the  trustees  till  a  few  months  Isefore  the 
commencement  of  this  suit,  as  she  reposed  entire  confidence  in  them.  She 
claimed  to  recover  of  Henry  her  interest  in  the  lots,  together  with  rents;  and, 
in  case  Henry  should  have  purchased  without  notice  of  her  rights,  that  she 
recover  of  the  trustees  her  interest  in  the  purchase  money  received  from 
Henry.  A  general  demurrer  was  filed  to  the  petition;  also  special  demurrers, 
setting  up  the  statute  of  limitations  of  two.  four,  and  ten  years;  non-joinder 
of  the  other  beneficiaries  of  the  trust;  and  that  the  petition  was  multifarious. 
The  court  sustained  all  the  demurrers,  both  general  and  special,  and,  the 
plaintiff  declining  to  amend,  the  cause  was  dismissed.  From  this  Judgment 
of  the  court  the  present  appeal  was  taken. 

That  a  trustee,  with  power  to  sell,  cannot  sell  to  himself,  so  as  to  divest  the 
title  of  the  cestui  que  trusty  is  an  acknowledged  principle  in  equity,  and  need 
not  be  discussed.  If  he  does  purchase  from  himself,  he  becomes  a  construct- 
ive trustee,  made  such  by  his  own  fraud;  and  equity  will  treat  him,  and  all 
purchasers  from  him  with  notice,  as  holding  the  property  in  trust  for  the 
original  beneficiary.  1  Perry,  Trusts,  §§  195r200;  2  Peny,  Trusts,  §  787.  If 
there  are  any  circumstances  connected  with  the  sale  which  validate  it,  these 
are  matters  of  proof  on  the  part  of  the  trustee  or  purchaser.  If  not  proved, 
and  nothing  appears  but  the  fact  of  sale  to  himself  by  the  trustee,  and  of  pur- 
chase by  a  third  party  from  him  with  notice,  the  sale  must  be  held  void,  and, 
if  the  purchaser  asserts  title  against  the  cestui  que  trttstf  the  latter  may  recover 
the  property  from  him.  The  facts  made  appfurent  by  the  petition  in  this  ease 
are  the  trust  character  of  the  property,  its  sale  by  the  trustees  to  one  of  their 
number,  and  its  purchase  from  him'  by  the  defendant  Henry.  There  is  no 
allegation  that  Henry  knew  of  the  decree  which  created  the  trust,  and  ap- 
pointed his  co-defendants  trustees  for  disposing  of  the  trust  property  by  sale, 
and  that  he  knew  that  these  trustees  had  sold  the  trust  property  to  one  of 
their  number.  But  these  facts  were  in  the  line  of  Henry's  title,  and  he  could 
not  trace  it  back  to  its  source  without  being  directly  informed  of  their  exist- 
ence. To  allege  the  title  under  which  Henry  claimed  was  therefore  to  charge 
him  with  notice  that  he  had  bought  from  a  trustee,  with  power  to  sell,  who 
had  purchased  the  trust  property  from  himself.  It  was  to  charge  him  with 
knowledge  of  the  fraud  committed  by  Collins  that  rendered  the  latter  a  con- 
structive trustee  for  the  plaintiff,  and  to  place  Henry  in  the  same  position  after 
his  own  purchase.  The  plaintiff  had  tlie  right  to  have  the  property  taken 
from  the  hands  of  this  involuntary  trustee,  who  was  claiming  it  against  the 
equitable  owners .  We  think  the  petition  showed  a  good  cause  of  action  against 
Henry,  and  that  his  general  demurrer  should  not  have  been  sustained.    This 
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renders  it  unimportant  whether  the  special  exceptions  of  the  same  defendant 
should  have  been  sustained  or  overruled.  If  thej  were  well  talten,  it  would 
not  have  served  any  good  purpose  to  amend  the  petition  to  meet  the  objections 
raised;  for  the  court,  having  held  the  petition  bad  on  general  demurrer,  would 
necessarily  have  dismissed  it,  though  every  special  demurrer  had  been  met, 
and  its  force  discharged,  by  a  proper  apendment  Porter  v.  BurkeH^  65  Tex. 
883.  It  may  be  that  the  facts  to  which  we  have  referred  would  not  entitle 
the  plaintiff  to  any  relief  of  a  pecuniary  nature  against  Collins  and  Perez.  She 
cannot  recover  the  land  from  Henry,  and  its  purchase  money  from  Collins  and 
Perez;  but  she  was  entitled  to  recover  the  land  from  Henry,  if  he  had  notice 
of  tlie  fraud  of  the  trustees ;  and,  if  not,  she  was  entitled  to  recover  the  pur- 
chase money  from  Collins,  or,  at  least,  her  interest  in  the  land  or  money,  as 
the  case  might  be.  Admitting  that  the  petition  showed  no  grounds  for  re- 
covering a  moneyed  Judgment  against  the  trustees,  ttiis  furnished  no  reason 
for  dismissing  the  suit.  It  could  proceed  against  Henry  and  the  trustees  for 
the  purpose  of  having  the  conveyances  to  (>>llin8  and  to  Henry  set 'aside,  all 
the  defendants  being  necessarily  parties  to  such  a  suit.    Story,  £q.  PI.  §g  207, 

We  think  the  general  demurrer  was  improperly  sustained;  and  for  this  error 
of  the  court  below,  the  judgment  must  be  reversed,  and  the  cause  remanded. 


French  and  others  v.  Olive  and  another. 
{Supreme  Court  of  Texas.    February  18, 1887.) 

1.  Title— Prksumptioic— Pa YMBKT  of  Taxbs. 

In  an  action  to  recover  possession  of  land,  upon  the  ground  of  plaintiff's  use 
and  occupancy  and  payment  of  taxes  thereon  for  more  tnan  five  years,  evidence 
that  the  land  was  asse^ed  for  taxation  agrainst  plaintiiT,  and  the  tax-roll  marked 
*'  paid  "  for  three  years,  and  that  it  was  the  invariable  custom  of  the  tax  collector, 
when  taxes  were  paid,  to  so  niarlc  on  the  roll,  did  not  show,  but  rather  tended  to 
repel,  the  fact  of  payment  for  the  other  two  years. 

2.  Samb— Action  to  Try— .Tudgmeht  ipob  Dbpendant. 

In  an  action  to  recover  possession  of  land,  plaintiff  failing  altogether  to  make  out 
his  title,  the  court  adjudged  that  he  take  nothing,  and  addecl  that  "plaintiff's 
claim  upon  the  land  was  removed  as  a  cloud  upon  defendant's  title,  and  that  de- 
fendant be  forever  quieted  in  his  right.''  Heid^  the  addition  was  immaterial,  as  the 
Judgment  would  have  had  that*  effect  anyhow,  without  expressly  so  declaring. 

Appeal  from  Hardin  county. 

Tom  J,  Riissell,  for  appellants.     Douglass  df  Lanier,  for  appellees. 

Gaines,  J.  The  appellants,  who  were  plaintiffs  below,  set  up  title  to  the 
land  in  controversy,  by  virtue  of  the  statute  of  limitations  of  five  years.  The 
cause  was  tried  without  a  jury,  and  the  judge's  special  findings  of  hiw  and 
fact  do  not  appear  in  the  record.  The  evidence  disclosed  in  the  statement  of 
facts  shows  that  appellants  wholly  failed  to  make  out  their  case  in  one  essen- 
tial particular.  In  our  opinion,  their  evidence  was  not  sufficient  to  show  a 
payment  of  taxes  for  the  term  of  five  years.  They  claimed  that  the  title  was 
perfected  by  virtue  of  the  adverse  possession  of  one  B.  S.  Holland,  who  held 
under  a  deed  from  the  tax  collector  of  Jefferson  county,  dated  in  1850,  which 
county  then  embraced  the  land  now  in  controversy.  Holland's  possession  ex- 
tended, it  seems,  over  a  peiiod  of  eight  years,  beginning  about  the  year  1850. 
A  certified  copy  of  the  tax-rolls  was  produced  for  the  yearafrom  1851  to  1858, 
inclusive.  All  tlie  rolls  showed  that  the  land  was  assessed  to  Holland.  Upon 
eiich  of  the  rolls  for  the  first  three  years  was  written  the  word  "paid,"  oppo- 
site the  assessment  in  question;  but  this  did  not  appear  upon  the  roll  for  any 
subsequent  year.  A  witness  testified  that  the  tax  collector  of  Jefferson  county 
for  1852,  and  for  several  years  afterwards,  was  one  Worthy  Fatridge,  and 
that  he  was  often  with  Patridge  when  he  was  collecting  taxes,  and  that  it  was 
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fiis  invariiible  custom  when  taxes  were  paid  to  give  a  receipt,  and  to  write  the 
word  ''paid"  in  a  blank  column  of  the  roll  opposite  the  assessment.  This 
may  be  evidence  to  show  that  the  taxes  were  paid  by  Holland  during  the  first 
three  years;  but,  if  that  be  so,  it  does  not  show  any  payment  for  the  subse- 
quent years.  On  the  conti-ary,  it  tends  rather  to  repel  that  conclusion. 
There  being  no  other  evidence  introduced  to  establish  this  essential  fact,  the 
court  was  authorized  to  give  Judgment  for  the  defendant. 

But  the  defendants  introduced  their  chain  of  title,  and  the  court  adjudged, 
not  only  that  plaintiffs  take  nothing  by  their  suit,  but  also  that  their  claim 
upon  the  land  was  removed  as  a  cloud  upon  defendants'  title,  and  defendants 
forever  quieted  in  their  right.  There  are  several  assignments  of  error,  com- 
plaining of  the  action  of  the  court  in  admitting  evidence,  over  appellants' 
objection,  offered  by  appellees  in  proof  of  their  ti  tie .  We  think  it  unnecessary 
that  these  should  be  considered.  If  the  court  erred,  the  error  was  immateriaL 
When  appellants  failed  to  make  out  their  case,  it  was  a  matter  of  no  concern 
whether  appellees  could  show  any  title  or  not.  They  were  entitled  to  a  judg* 
-ment,  forever  conclusive  of  all  claim  of  appellants  to  the  premises  in  contro- 
versy. This  would  have  been  the  effect  of  an  entiy  in  the  usual  form  that 
the  plaintiffs  take  nothing  by  their  suit,  etc.  The  additions  removing  cloud 
und  quieting  defendants'  title  added  nothing  to  the  former  part  of  the  judg- 
ment. Houston  <ft  T.  C.  Ry.  Co.  v.  ifcGehee,  49  Tex.  481;  Blessing  v.  Ed- 
monson^ Id.  389.  A^ppellees  have  been  adjudicated  that  to  which  they  were 
entitled  by  i-eason  of  appellants'  failure  to  establish  their  title,  and  no  more. 

There  is  no  error  in  the  Judgm^n*   ••"'!  it  Is  affirmed. 


BoGEBS  t>.  Tkk\  AiiiAN  and  others. 

{Supreme  CouH  of  Texas.    February  18,  1887.) 

Husband  Disposing  of  Community  Pkopbhty  -by  Will— Wifk  Elkotiwo  to  Takk  xtw- 
DKB  Will. 

Where  a  husband  disposes  b^r  will  of  an  entire  tract  of  land  owned  by  himself 
and  his  wife  Jointly  as  community  property,  allotting  to  the  wife  a  certain  portion 
including  the  homestead,  which  she  would  not  have  been  entitled  to  except  under 
the  will,  and  she  subsequently  oonvesrs  the  portion  so  allotted  her,  hM^  conclusive 
evidence  that  she  knew  of  the  disposition  made  by  the  will,  and  elected  to  take 
nnder  it. 

Appeal  from  Trinity  county. 

J,  P.  Stevenson  and  L.  T.  Robh,  for  appellant.  J,  R.  Burnett,  for  appel- 
lees. 

Stattox,  J.  The  trial  court  found  that  the  property  in  controversy  was 
of  the  community  estate  of  John  C.  and  Sarah  GkilUon;  that  the  former  died 
testate  in  the  year  1852;  and  that,  by  the  terms  of  his  will,  the  appellee  was 
to  have  the  land  in  controversy  after  the  death  of  her  mother.  It  was  fur- 
ther found  that  Mrs.  Gallion  recognized  the  will,  and  consented  to  take  under 
it,  and  that  all  the  beneficiaries  nnder  it  did  the  same.  The  records  of  the 
county  court  having  been  destroyed  by  fire,  the  conrt  also  found  that  the  acts 
of  the  parties  in  interest  under  it,  in  connection  with  all  the  evidence  in  the 
•case,  required  a  finding  that  the  will  was  properly  probated  soon  after  the 
death  of  John  Gallion.  We  are  of  the  opinion  that  these  findings  were  justi- 
fied by  the  evidence,  or,  at  least,  that  it  cannot  be  said  that  the  findings  are 
without  evidence  to  sustain  them.  The  entire  tract  of  640  acres,  of  which  the 
land  in  controversy  is  a  part,  was  community  property,  and  of  that  Mrs.  Gal- 
lion owned  one-half.  By  the  terms  of  the  will,  as  proved,  the  testator  gave 
of  that  tract  to  each  of  his  five  children  108  acres,  and  the  remaining  100 
acres,  embracing  that  part  used  as  homestead,  he  gave  to  his  wife  during  her 
life,  with  remainder  to  Mrs.  Trevathan.  This  clearly  evidenced  the  intention 
of  the  testator  to  dispose  of  property  which  was  not  his  own,  and  at  the  same 
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time  to  confer  upon  his  wife  a  right  which  she  would  not  have  if  his  estate 
was  solvent;  for,  under  the  law  then  in  force,  the  homestead  belonging  to  a 
solvent  estate  would  have  been  subject  to  partition  as  other  real  property. 

This  presented  a  case  in  which  the  wife  was  called  upon  to  elect  whether 
she  would  take  under  the  will.  Having  only  an  undivided  interest  in  the  land, 
were  the  terms  of  the  will  ambiguous,  the  testator  would  be  presumed  to  have 
intended  to  devise  only  his  interest  in  the  entire  tract ;  but  the  specific  devises 
of  a  certain  number  of  acres  to  each  of  his  five  children,  and  of  the  named 
residue  to  his  wife  for  life,  with  r^nainder  to  Mrs.  Trevathan,  leave  no  doubt 
of  his  intention  to  dispose  of  the  entire  tract.  The  subsequent  partition  be- 
tween the  several  devisees  in  accordance  with  the  will,  and  the  subsequent 
conveyance  by  Mrs.  Gallion  to  Mrs.  Rogers  of  the  100  acres,  leaves  no  doubt 
that  the  former  knew  that  the  will,  in  terms,  disposed  of  the  entire  tract,  and 
of  the  further  fact  that  Mrs.  Gallion  elected  to  take  under  it.  The  evidence 
tends  strongly  to  show  that  Mrs.  Trevathan  was  a  child  of  John  G.  and  Sarah 
Gallion,  though  born  out  of  wedlock.  There  was  evidence  tending  to  show 
that  Mrs.  Gallion  conveyed  the  land,  reserving  a  life-estate  to  herself,  to  Mrs. 
Trevathan,  before  she  made  the  conveyance  to  Mrs.  Rogers;  but  the  court 
made  no  specific  finding  in  this  respect,  and  based  the  decision  on  the  will, 
and  it  therefore  becomes  unnecessary  to  inquire  whether  the  evidence  was 
sufficient  to  have  i*equired  a  finding  that  such  a  deed  was  made.  The  declara- 
tions of  Mrs.  Gallion,  proved  by  the  witness  Wormack,  were  admissible,  if 
for  no  other  purpose,  to  show  that  she  knew  the  terms  of  the  will.  The  dec> 
larations  of  Mrs.  Gallion,  testified  to  by  Lena  and  T.  L.  Trevathan,  were 
admissible,  and  no  other  objection  than  that  such  evidence  was  hearsay  was 
urged,  and  none  other  can  now  be  considered.  In  so  far  as  they  testified  to 
the  making  of  a  deed  to  Mrs.  Trevathan  by  Mrs.  Gallion,  they  were  testify- 
ing to  facts  which  become  unimportant  in  view  of  the  ground  on  which  the 
case  was  disposed  of.  The  other  assignments  need  not  be  considered  further 
than  they  are  embraced  in  what  has  already  been  said. 

The  judgment  will  be  affirmed. 


WiLLEY  and  another  v.  State.' 
(OouH  of  Appeals  of  Tacat.    November  24,  ISSO.) 

1.  Ortmiital  Pbacticb— Sevbrakcb. 

Severance  upon  the  request  of  anv  one  of  plural  defendants  johitly  indicted  is  a 
matter  of  right,  when  the  application  thereror  has  been  made  in  oonfomiity  with 
the  statutes. 

2.  Lakckny— Chabgk. 

Charge  of  the  court  instructeil  the  jury  that,'*  upon  the  trial  of  any  pereon  chai^ged 
with  the  theft  of  any  animal  of  the  horse,  ass,  or  cattle  species,  the  possession  of 
such  stolen  animal  by  the  accused,  without  a  written  transfer  or  bill  of  sale  con- 
taining a  deBcripUon  of  such  animal,  shall  be  prima  fade  evidence  against  the  «o- 
cused,  and  that  such  possession  was  illegal."  MM  erroneons^  as  being  a  cbai^ 
upon  the  weight  of  evidence. 

3.  SaMK— EVIDENCK. 

See  the  statement  of  the  case  for  a  special  instruction  held  to  have  been  errone- 
ously refused,  in  view  of  the  evidence  tending  to  show  an  innocent  connection  with 
the  stolen  animal  on  the  part  of  one  of  the  defendants. 

4.  £vidbivcb->Declabatiovs  or  Cohspibatob. 

Confessions  or  declarations  of  one  conspirator,  made  after  the  coDSummation  of 
the  conspiracy,  and  not  in  the  presence  of  nis  co-conspirator,  cannot  be  used  in  evi- 
dence against  the  latter. 

Appeal  from  district  court.  Orange  county. 

>  Reported  by  Messrs.  Jackson  &  JacksoV  official  reporters  of  the  Texas  court  of 
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The  conviction  of  the  joint  defendants  in  this  case  was  for  the  theft  of  a 
cow,  the  property  of  Oliver  Bland.  A  term  of  two  years  in  the  penitentiary 
was  assessed  against  each  of  the  appellants. 

The  case  for  the  state  is  stated  substantially  in  the  evidence  of  Robert  Mey- 
ers,  who  testified  that  some  time  in  the  summer  of  1884  he  was  at  the  resi* 
dence  of  the  defendant  John  Willey,  sitting  on  the  gallery,  talking  with  John 
Willey  and  his  father,  old  man  B.  Willey.  While  thus  engaged  on  the  gal> 
lery,  the  witness  saw  the  defendant  Henry  Willey,  and  John  Jett,  and  pei> 
haps  some  one  else,  drive  a  herd  of  10  or  12  cattle  past  the  house.  John 
Willey  remarked  to  his  father  that  there  was  the  Craft  cow  they  were  going 
to  kill.  Witness  looked  at  the  animal  indicated  by  John  Willey,  and  told  him 
that  that  cow  belonged  to  Oliver  Bland.  John  Willey  and  his  father  insisted 
that  the  animal  was  the  Craft  cow;  the  one  they  were  looking  after  for  Mrs. 
Craft.  Witness,  John,  and  old  man  Willey  then  went  to  the  pen  in  which 
meanwhile  the  cattle  had  been  placed,  and  witness  identified  the  animal  tO' 
them  as  Oliver  Bland's  cow.  8be  was  a  red  cow,  with  a  white  face,  and  white 
fiecks  on  her  fianks,  and  branded  ''H."  Witness  UAd  John  Jett  at  the  pen 
that  the  cow  was  the  one  Henry  Reese  sold  Oliver  Bland.  After  some  dis* 
pute  the  cow  was  turned  out,  and  Henry  Willey  then  bought  a  beef  from  his 
father,  old  man  B.  Willey,  and  butchered  it,  turning  the  other  animals  out  of 
the  pen.  A  month  or  mote  later  the  witness  saw  the  defendants,  John  and 
Henry  Willey,  driving  a  small  bunch  of  cattle  across  the  prairie  towards  their 
house.  That  bunch  included  the  same  cow  whidi  he  Imd  pointed  out  to  them 
as  the  Oliver  Bland  cow.  The  defendants,  with  that  bunch  of  cattle,  were 
about  six  hundred  yai-ds  from  their  house,  going  in  that  direction.  The  wit- 
ness never  afterwards  saw  that  cow,  but  two  or  three  weeks  later  he  saw  the 
defendant  John  Willey  at  his  home,  and  asked  him  about  the  cow.  John  said 
that  she  had  been  butchered.  At  this  point  the  record  recites,  in  brackets,  as 
follows:  "Defendants'  counsel  here  objected  to  witness  stating  anything 
about  Henry  Willey,  he  not  being  present,  which  was  by  the  court  excluded.'^ 
Continuing,  the  witness  stated  that  John  Willey  said  he  helped  to  skin  the  cow^ 
and  that  Henry  Willey  bought  her  from  Jack  Ochiltree.  Cross-examined, 
the  witness  stated  that  the  conversation  with  John  Willey,  last  mentioned,, 
took  place  at  John  Willey's  yard  fence,  no  one  being  present  but  the  witness 
and  the  said  John.  If  old  man  Jake  Cochran  was  then  at  the  Willey  house 
the  witness  did  not  know  it.  Witness  could  easily  distinguish  the  cow  by  her 
llesh-marks  when  he  last  saw  her  in  the  herd  of  10  or  12  driven  by  the  defend- 
ants. He  was  absolutely  certain  that  eow  was  the  Bland  cow.  Re-examined, 
the  witness  said  that  he  had  never  seen  the  Bland  cow  on  the  range  since  he 
saw  the  defendants  driving  her  towards  their  house  in  the  fall  of  1884.  In 
the  same  conversation  in  which  John  Willey  said  that  the  cow  was  purchased 
from  Jack  Ochiltree,  and  that  he  helped  to  skin  her  after  she  was  killed,  he 
said  that  the  R.  H.  Smith  brand  showed  on  the  under-side  of  the  hide.  He 
did  not  admit  that  the  animal  was  the  Bland  cow.  :&fobody  ever  pointed  out 
the  Bland  cow  to  the  witness. 

Jack  Ochiltree  was  placed  on  the  stand  by  the  state,  and  testified  that  he 
had  never,  at  any  time,  sold  a  cow,  of  any  description,  to  either  of  the  defend- 
ants. 

One  Lewis  testified,  for  the  defense,  that  he  and  Henry  Willey  were  part- 
ners in  the  butcher  business.  Henry  Willey  furnished  and  butchered  the 
beef,  and  witness  sold  it,  knowing  nothing  more  about  it.  John  Willey  was 
in  the  employ  of  witness  and  Henry  Willey  throughout  the  first  eight  months 
of  1884. 

A  Mr.  Graham  testified,  for  the  defense,  that  he  was  present,  and  witnessed 
the  purchase  of  a  pale  red  cow  branded  "  H  **  by  Henry  Willey  from  Jack 
Ochiltree,  and  saw  that  cow  butchered. 

The  special  instruction,  which  is  the  subject-matter  of  the  third  head-note 
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of  this  report,  reads  as  follows :  "If  the  Jaty  believe  from  the  eyidence  that, 
at  the  time  of  the  taking,  the  defendant  John  Willey  was  a  hired  hand  in  the 
employ  of  the  defendant  Henry  Willey  and  one  Jeff  Lewis,  and  assisted  the 
said  Henry  Willey  in  taking  possession  and  killing  of  said  oow  alleged  to  have 
been  stolen,  and  that  he  did  so  under  the  instructions  and  by  direction  of  the 
said  Henry  Willey.  and  at  the  time  of  the  said  taking  Use  defendant  John 
Willey  believed  that  said  cow  was  the  property  of  the  said  Henry  Willey,  or 
of  the  said  Henry  Willey  and  Jeff  Lewis  in  partnersliip,  and  had  no  knowl- 
edge of  any  criminal  intent  on  the  part  of  the  said  Henry  Willey  in  the  alleged 
taking,  you  will  find  the  defendant  John  Willey  not  guilty." 

/.  T.  Bart,  for  the  appellant,  maintaining  the  legal  propositions  announced 
by  the  opinion. 

A88t.  Atty.  een.  Burts,  for  the  State. 

White,  P.  J.  Appellants  were  jointly  indicted  for  theft  of  a  oow,  the  prop- 
'erty  of  Oliver  Bland.  When  the  case  was  called  for  trial  after  their  motion 
for  continuance  had  been  overruled,  defendants  presented  to  the  court  an  ap- 
plication for  a  severance  as  follows,  viz. :  "iN'ow  come  defendants  in  the  above- 
•entitled  cause,  and  ask  a  severance  upon  the  trial  thereof,  and  defendants 
agree  and  ask  that  defendant  Henry  WUley  be  placed  first  on  trial,"  which 
application  was  subsequently  amended  as  a  separate  application  of  John  Wil- 
ley, and  by  the  addition  that  "said  severance  is  requested  for  the  purpose  of 
obtaining  the  evidence  of  said  Henry  Willey  Jointly  indicted  with  him;  that 
such  evidence  is  material  to  his  defense;  and  that  he  f  John  Willey)  verily  be- 
4ieves  that  there  is  no  evidence  against  said  Henry  Willey. "  A  severance  was 
refused  by  the  court.  The  learned  Judge,  in  his  explanation  appended  to  the 
bill  of  exceptions  saved  to  the  ruling,  among  other  reasons  for  his  action, 
says  the  application  was  overruled,  '*the  court  not  being  satisfied  that  it  is  a 
matter  of  absolute  right  that  the  defendants  had  to  sever,  and  thinking  that 
if  it  is  true  that  it  is  a  matter  of  absolute  right,  that  it  ought  not  to  be,"  etc. 

Articles  669  and  670  of  the  Code  of  Criminal  Procedure,  before  they  were 
amended,  provided  for  a  severance  of  defendants  jointly  indicted;  and,  where 
an  application  therefor  was  made  in  the  terms  of  the  law,  a  severance  was  a 
matter  of  right.  Mucker  v.  State,  7  Tex.  App.  549;  Myers  v.  State,  Id.  640; 
Allison  V.  State,  14  Tex.  App.  402.  These  two  articles  of  the  0ode  have  been 
amended,  and,  as  amended,  now  read: 

"Art.  669.  When  two  or  more  defendants  are  Jointly  prosecuted,  they  may 
sever  in  the  trial,  upon  the  request  of  either. 

"Art.  670.  When  a  severance  is  claimed,  the  defendants  may  agree  upon 
the  order  in  which  they  are  to  be  tried,  but,  in  case  of  their  failure  to  agree. 
the  court  shall  direct  the  order  of  trial."  Gen.  Laws  Eighteenth  Leg.  {Reg. 
Sess.)  9.  In  our  opinion  there  can  be  no  question  as  to  the  intention  of  the 
legislature  to  confer  upon  such  defendants  the  right  to  demand  a  severance, 
and,  where  they  come  within  the  terms  of  theetatnte,  and  demand  such  right, 
it  is  manifest  error  to  refuse  or  deprive  them  of  it. 

One  of  the  instructions  thus  given  the  Jury  in  the  charge  of  the  court  was 
as  follows:  "Upon  the  trial  of  any  person  charged  with  theft  of  any  animal 
of  the  horse,  ass,  or  cattle  species,  the  possession  of  such  stolen  animal  by  the 
accused,  without  a  written  transfer  or  bill  of  sale  containing  a  description  of 
such  animal,  shall  be  prima  facie  evidence  against  the  accused,  and  that  such 
possession  was  illegsd . "  This  charge  is  upon  the  weight  of  evidence,  and  this 
court  has  condemned  similar  charges  as  vicious  and  erroneous.  €kircia  v. 
State,  12  Tex.  App.  336 ;  Flores  v.  State,  13  Tex.  App.  665;  Sehindler  v.  State, 
16  Tex.  App.  394. 

In  so  far  as  defendant  John  Willey  was  concerned,  in  addition  to  his  plea 
of  not  guilty,  another  theory  in  his  behalf  raised  by  the  evidence  was  that,  if 
he  was  implicated  at  all  in  the  driving  or  killing  of  the  cow,  then  he  was  a 
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hired  band;  and  in  his  connection  with  the  driving  or  IdUing  he  acted,  in 
whatsoever  he  did,  under  the  honest  belief  that  the  animal  was  the  prop- 
erty of  his  co-defendant  Henry  Willey,  or  of  the  butchering  partnership  com- 
posed of  Henry  Willey  and  Jeff  Lewis.  Upon  this  phase  of  the  case  the  spe* 
eial  requested  instruction  asked  by  the  defendant  was  the  law,and  it  was  error 
to  refuse  it,  especially  since  the  charge  given  contained  no  enunciation  of  the 
law  pertinent  to  this  portion  of  the  facts.  Ivep  v.  State,  43  Tex.  425;  Taylor 
V.  8taU,  5  Tex.  App.  529;  Alien  v.  StaU,  42  Tex.  518;  Andenon  v.  StaU,  8 
Tex.  App.  542. 

Looking  to  another  trial  of  the  ease,  w«  call  attention  of  the  court  to  certain 
testimony  allowed  over  objection,  as  shown  by  exception  noted  in  the  state- 
ment of  facts.  The  witness  Myers  was  allowed  to  testify  to  statements  made 
by  defendant  John  Willey  to  him  when  his  co-defendant,  Henry  Willey,  was- 
not  present.  Bnch  confessions  or  admissions  would  be  legitimate  as  evi- 
dence against  John,  but  not  as  against  Henry.  After  the  consummation  of  a 
conspiracy,  the  declarations  of  one  conspiralDr  cannot  be  used  against  his  co- 
conspirator. Com  V.  State,  8  Tex.  App.  254;  Hoiden  v.  State,  18  Tex.  App. 
92;  Mieki  v.  StaU,  19  Tex.  App.  808;  Smith  v.  State,  21  Tex.  App.  108.  A 
man's  confession  of  guilt  can  only  be  used  against  himself.  Jhuper  v.  State^ 
22  Tex.  400. 

For  the  errors  discussed,  the  Judgment  is  reversed,  and  the  cause  remanded. 


NSIDBBLUGK  0.  SXATB.^ 
{Ckntrt  9f  AjKHok  nef  Ttsm.    Febmaiy  %  1887.) 

1.  BmeLAET— -iKDioniBarT. 

It  it  noi  essential  to  the  saifiden^  of  an  indictment  for  burglary  with  intent  to- 

cojujnlt  larceny  that  it  shall  describe  Uie  property  intended  to  be  stolen. 

2.  8ajib--0habgb  of  the  Ck>UBi>— Nsw  Trial. 

The  entry  was  alleged  to  have  been  effected  by  force,  threats,  and  fVaud.  Not- 
withstanding the  total  absence  of  evidence  to  establish  the  element  of  f^aud,  the 
charge  of  the  coart  limited  the  jury  to  an  entrance  effected  by  fraud.  HM  error, 
and  sueh  error  as  demanded  the  award  of  a  new  trial. 

8.   BaMB— EVTBT  BT  SbSVANT. 

To  constitute  a  burglarious  entry,  if  made  by  a  senrant  oloine,  the  building  must 
be  entered  by  an  acttiai,  and  not  a  constructive,  breaking.  This  doctrine  cannot, 
however,  be  extended  to  include  those  acting  with  the  servant;  nor  will  it  operate 
to  protect  a  servant  who,  in  fkirtfaeranoe  of  hie  conspiracy  with  others,  opens  the 
building,  without  an  actual  breaking,  to  admit  his  co-conepiratorB.  Bee  the  opln* 
ion  on  the  whole  question. 

Appeal  from  district  court,  Bexar  county. 

The  opinion  sufficiently  discloses  the  case.  The  penalty  assessed  was  a  term 
of  nine  years  in  the  penitentiary. 

Gerald  €hriifin,  for  appellant,  maintained  that  the  court  erred  in  refusing 
to  quash  the  indictment,  and,  in  view  of  the  tests,  refusing  to  charge  the  law 
applicable  to  a  breaking  by  a  domestic  servant. 

Aaet.  Atty.  Qen.  Burte,  for  the  State. 

HuBT,  J.  This  is  an  appeal  from  a  conviction  for  the  offense  of  burglary. 
The  indictment  charges  that  the  appellant,  with  others,  entered  in  the  night- 
time the  house  of  Tom  Wing,  by  force^  threats,  and  fraud,  with  intent  to  steal 
the  corporeal  personal  property  of  the  said  Wing.  Because  there  was  no  de- 
scription in  the  indictment  of  the  property  intended  to  be  taken,  appellant 
moved  the  court  to  quash.  This  motion  was  overruled,  and  this  action  of  the 
court  is  here  assigned  as  error.  We  hold  that  in  this  the  court  did  not  err. 
Whart.  Crim.  Law.  §  820.  The  prosecuting  witness,  Tom  Wing,  on  the  night 
of  the  burglary,  was  the  keeper  of  a  restaurant  on  Houston  street,  in  the  city  of 

>  Reported  by  Messrs.  Jackson  <ft  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peals 
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8an  Antonio,  the  house  fronting  on  said  street.  The  front  door  of  the  prem- 
ises was  locked,  and  the  back  door  clased  and  latched.  This  Is  positively  de- 
<;lared  by  the  witness  Wing.  Levy  and  Hyatt,  domestic  servants  of  Wing, 
were  sleeping  on  the  back  gallery  of  the  house.  Though  the  back  door  was 
latched,  the  fastening  could  easily  be  lifted  from  the  outside,  through  a  crev- 
ice. About  2  o'clock  of  the  said  night  two  men  came  to  the  back  part  of  the 
house.  Levy  at  the  time  being  on  a  bed  on  the  back  gallery,  and  near  the 
door.  The  two  men  went  up  the  back  steps,  when  Levy  arose  from  the  bed, 
and  commenced  to  shake  Hyatt:  then  went  into  the  house,  the  two  men  be- 
fore mentioned  following  after  him.  The  record  shows  that  Hyatt  was  not 
an  accomplice  or  partieepg  criminii.  Condensing  and  applying:  There  was 
a  conspii-acy  between  Levy,  appellant,  and  others  to  commit  the  burglary. 
Levy  was  servant  to  Wing.  He  it  was  that  opened  the  door  by  lifting  the 
latch  from  tlie  outside,  and  led' the  way  into  the  house,  appellant  and  others 
foUowing. 

The  indictment  charged  an  entry  by  force,  threats,  and  fraud.  The  learned 
trial  judge  so  framed  his  charge  as  to  hinge  the  guilt  of  the  appellant  upon  an 
entry  effected  by  fraud,  ignoring  force  altogetlier.  Do  the  facts  of  this  case 
show  an  entry  by  fraud?  Upon  this  subject  Mr.  Bishop  says:  "The  meaning 
of  the  verb  •  to  break,'  as  employed  in  the  law  of  burglary,  was  discussed  in 
the  author's  work  on  Statutory  Crimes.  It  does  not  require  any  separation 
of  the  pai-ticles  of  things,  as  where  one  breaks  a  stick ;  but  if  one,  for  example, 
lifts  a  latch  and  opens  the  door,  or  presses  the  door  open  without  removing 
the  fastenings,  or  with  his  hand  raises  an  unfastened  window,  or  thrusts  him- 
self down  the  chimney,  or,  by  fraud  practiced  upon  the  occupant,  pt'ocureg 
him  to  open  the  door,  he  breaks  the  dwelling-house.  On  the  other  hand 
there  is  no  breaking  where  one  enters  through  an  open  door  of  other  aper- 
ture." The  foregoing  is  cited  for  the  purpose  of  presenting  the  author's  re- 
marks on  fraud.  It  will  be  seen  that  the  fraud  must  be  practiced  upon  the 
occupant,  and  must  be  the  means  of  inducing  him  to  open  the  door. 

Mr.  Wharton  illustrates  entry  by  fraud  thus:  '*In  cases  where  the  offender, 
with  intent  to  commit  a  felony,  for  the  purpose  of  affecting  it,  gains  admis- 
sion by  some  trick,  the  offense  is  burglary,  for  this  is  constructive  breaking. 
Thus,  when  thieves,  having  intent  to  rob,  raised  the  hue  and  cry,  and  brought 
the  constable,  to  whom  the  crowd  opened  the  door,  and  when  they  came  in 
robbed  the  owner  and  bound  the  constable,  this  was  held  a  burglary.  80,  if 
admission  be  gained  under  pretense  of  business,  or  if  one  takes  lodgings,  with 
a  like  felonious  intent,  and  afterwards  robs  the  landlord,  or  gets  possession 
of  a  dwelling  by  a  false  affidavit,  without  any  color  of  title,  and  then  rifles 
the  house,  such  entrance,  bttng  gained  by  fraud,  is  burglarious.  Whart. 
Crim.  Law,  §  766. 

These  examples  suffice  to  show  the  statutory  meaning  of  fraud  as  a  means 
of  entering  a  bouse.  If  the  entry  is  by  trick  or  device,  whether  perpetrated 
upon  the  occupant,  or  a  servant  authorized  to  give  permission  to  enter,  it 
would  be  burglarious.  We  have  seen,'  however,  that  Levy  was  not  induced 
to  open  the  door  by  any  trick  or  fraudulent  device.  He  was  not  the  dupe, 
but  the  willing  assistant,  of  his  co-conspirators,  fully  cognizant  of  their  felo- 
nious intent,  if  not  the  master  and  controlling  spirit.  There  is  no  pretense 
either  that  Wing  was  duped  x»r  misled  into  opening  the  door  of  his  house  to 
the  conspirators.  The  record  leaves  it  beyond  question  that  neither  Wing  nor 
Levy  was  induced  by  fraud  to  permit  the  entrance.  Levy,  at  the  time  of 
opening  the  door,  showed  every  intent  and  purpose  of  his  companions  in 
crime.  There  being  nothing  In  the  testimony  to  show  an  entrance  effected 
by  fraud,  the  court  erred  in  instructing  the  jury  upon  a  case  made  by  that 
character  of  evidence.  After  having  limited  the  jury  to  a  conviction  upon 
the  theory  of  fraud  alone,  a  new  trial  should  have  been  granted,  there  being 
no  evidence  to  support  the  theory. 
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With  a  view  of  ascertaining  if  there  is  a  theory  upon  which  the  appellant 
can  be  legally  convicted,  provided  the  witnesses  be  credible,  and  their  testi- 
mony sufficiently  strong,  let  us  examine  the  record .  Though  a  co-conspi rator , 
Levy,  under  the  evidence  in  the  record,  cannot  be  convicted.  Being  a  domes- 
tic servant,  he  must,  under  the  statute,  have  entered  the  house  by  an  actual 
breaking.  Penal  Code,  art.  714.  The  lifting  of  the  latch  was  not  such  actual, 
though  it  was  constructive^  breaking.  If  it  be  conceded,  however,  that  the 
facts  would  not,  under  the  article  cited,  support  a  conviction  as  to  Levy,  the 
same  conclusion  does  not  follow  as  to  his  associates.  Wi  thout  question ,  if  the 
breaking  by  Levy  had  been  actual,  all  engaged  with  him  would  have  been 
guilty  with  him«  But  it  may  be  urged  that,  since  Levy  is  not  guilty,  the  house 
was  not  entered  in  such  manner  (the  door  being  opened  by  him  who  is  inno- 
cent in  law)  as  to  constitute  burglary.  This  is  ingenious  and  plausible,  but 
at  the  same  time,  fallacious;  for,  if  Levy  cannot  be  punished, — is  in  law  not 
guilty, — his  acts,  the  parties  being  co-conspirators,  and  acting  together,  are 
nevertheless  the  acts  of  each  conspirator;  and  hence,  since  Levy  opened  the 
door  in  furtherance  of  the  common  design  of  all,  though  not  punishable,  he 
was  the  agent,  means,  and  instrument  of  all  parties  concerned .  Article  77  of 
the  Penal  Code  provides  that  "if  any  one  by  employing  a  child,  or  other  per- 
son who  cannot  be  punished,  to  commit  an  offense,  *  *  *  or  by  any  other 
indirect  means,  causes  another  to  receive  an  injury  to  his  person  or  property, 
the  offender,  by  the  use  of  such  indirect  means,  becomes  a  principal.  '*  Smith 
V.  State,  21  Tex.  App.  107,  and  authorities  cited. 

Now.  if  Levy  is  guiity,  there  is  no  doubt  that  appellant  is  guilty  as  a  princi- 
pal, all  being  present  and  acting  together;  but,  if  Levy  is  merely  the  means 
used, — the  instrument  by  which  the  entrance  was  affected, — each  and  all,  save 
Levy,  would  be  guilty  as  principals.  Levy's  breaking  being  the  breaking  of 
all. 

We  have  been  considering  this  subject  upon  the  assumption  that  there  was 
not  such  a  breaking  as  would  justify  a  conviction  of  Levy,  he  being  a  domes- 
tic servant.  If  the  domestic  servant  is  acting  alone,  there  must  be  an  actual 
breaking  to  render  it  burglarious.  But  does  it  follow  that  there  must  be  such 
breaking  when  the  servant  is  acting  with  others  who  are  not  servants?  We 
have  given  this  subject  a  most  ciireful  consideration,  and  are  led  to  conclude 
that  such  breaking  is  not  necessary.  Mr.  Buasell  on  this  subject  says:  **The 
breaking  may  also  be  by  conspiracy.  Thus,  where  a  servant  conspii^  with 
a  thief  to  let  him  into  his  master ^s  house  to  commit  a  robbery,  and  in  conse- 
quence of  such  agreement  opened  the  door  or  window  in  the  night-time,  and 
let  him  in,  this,  according  to  the  better  opinion,  was  considered  to  be  burglary 
in  both  the  thief  and  the  servant.  And  this  doctrine  is  confirmed  by  a  sub- 
sequent decision.  Two  men  were  indicted  for  burglary,  and,  upon  evidence, 
it  appeared  that  one  of  them  was  a  servant  in  the  house  where  the  offense  was 
committed ;  that  in  the  night-time  he  opened  the  street  door,  let  in  the  other 
prisoner,  and  showed  him  the  side-board,  from  whence  the  other  prisoner  took 
the  plate;  that  he  then  opened  the  door,  and  let  the  other  prisoner  out,  but 
did  not  go  out  with  him,  but  went  to  bed.  And,  upon  these  facts  being 
found  specially,  all  the  judges  were  of  opinion  that  both  the  prisoners  were 
j^uilty  of  burglary,  and  they  were  accordingly  executed.'*  2  Russ.  Crimes, 
910.  Upon  a  similar  state  of  facts  Lord  Hale  said:  "It  seems  to  be  burglary 
in  both,  for,  if  it  be  burglary  in  the  thief,  it  must  needs  be  so  in  the  servant, 
because  he  is  present,  and  aiding  the  thief  to  commit  a  burglary." 

We  hold,  therefore,  that  a  domestic  servant,  conspiring  with  those  who  are 
not  servants,  may  be  guilty  of  burglary,  though  the  breaking  be  not  actual, 
and  such  a^,  if  committed  by  the  servant  acting  alone,  would  not  be  burgla- 
rious. 

For  the  error  indicated  in  the  charge  the  judgment  will  be  reversed,  and 
the  cause  remanded. 
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Fless  V.  STATB.1 
{(hurt  of  Appeals  of  Texma,    Febraary  9,  1887.) 

1.  Grimihal  PsAcncB— Ohabob  of  the  Coubt. 

Special  chams  are  properly  refaaed  when  the  general  charge  comprehends  alf 
of  the  law  of  the  case. 

2.  AesAvi/T  TO  Raps. 

See  the  opinion  in  extento  for  a  resunu  of  evidence  held  inaufficieDt  to  support  tk 
conviction  for  an  assault  to  rape. 

Appeal  from  district  oourt,  Bell  oouniy. 

The  oonviction  was  for  assault  to  rape,  and  the  penalty  assessed  was  a  tern> 
of  four  years  in  the  penitentiary.  The  opinion  states  the  effect  of  the  evi» 
dence. 

Jos.  Boyd  and  J.  D.  McMaJion,  for  appellant,  assailed  the  evidence  as  insuf- 
ficient 

Aitat.  A  Up.  Gen.  Burts,  for  the  State. 

WiLLsoN,  J.  ^e  find  no  error  in  the  charge  of  the  court,  but  regard  it  as 
a  clear  and  admirable  exposition  of  the  law  of  the  case.  There  was  no  error 
in  refusing  the  special  instructions  requested  by  the  defendant,  as  the  whole- 
law  applicable  to  the  evidence  had  been  correctly  given  in  the  general  charge 
of  the  court.  We  are  not  satisfied  with  the  suflaciency  of  the  evidence.  We 
do  not  think  the  conviction  is  supported  by  it  with  that  strength  and  coitclu<- 
siveness  which  law  and  reason  in  such  cases  demand.  The  testimony  of  the 
alleged  injured  female  conflicts  in  some  particulars  with  that  of  her  father, 
and  in  other  respects  is  not  free  from  suspicion.  While  she  states  that  she 
did  not  consent  to  the  alleged  outrage  upon  her  person,  her  conduct  on  the 
occasion,  as  detailed  by  herself,  is  somewhat  inconsistent  with  a  want  of 
consent  on  her  part,  and  rather  leads  to  the  conclusion  that  she  was  not  an 
unwilling  victim.  Her  testimony  is  but  very  slightly  corroborated.  Her 
father  testified  that  he  found  blood  upon  her  underclothes  the  next  morning 
after  the  alleged  outrage,  but  we  are  not  informed  whether  these  blood-stains 
were  recent  or  old,  or  whether  other  causes  than  the  alleged  outrage  may  not 
have  produced  them.  No  examination  of  the  girPs  private  parts  was  made  un* 
til  five  weeks  after  the  alleged  crime,  and  the  evidence  discloses  no  reason  why 
such  an  examination  was  not  sooner  made.  It  occurs  to  us  that,  if  the  defends 
ant  is  guilty  of  the  offense  of  which  he  has  been  convicted,  his  guilt  can  be- 
more  satisfactorily  established  than  has  been  done.  There  appear  to  exist  some 
sources  of  information  which  were  not  explored  and  developed  on  the  trial. 
It  seems  that  one  T.  M.  Moore  must  have  possessed  some  knowledge  concern- 
ing the  transaction,  and  yet  he  was  not  produced  as  a  witness,  and  his  non- 
pioduction  was  not  accounted  for  by  the  state. 

Again,  about  five  weeks  after  the  alleged  crime,  the  person  of  the  female- 
was  examined-by  two  physicians,  with  a  view  to  ascertaining  whether  or  not 
she  had  been  outraged.  When  their  testimony  was  offered  by  the  state,  the 
defendant  objected  to  it,  and  the  court  sustained  the  objection.  In  this  ruling 
we  think  the  court  erred.  It  is  true  that  this  testimony  would  be,  in  point 
of  time,  rather  remote,  but  still  it  might  throw  much  light  upon  the  transac- 
tion; and  in  cases  like  this  we  do  not  think  any  testimony  should  be  excluded 
which  tends,  in  the  least  degree,  to  aid  the  jury  in  arriving  at  the  truth. 
Upon  another  trial  this  testimony,  if  offered,  should  be  admitted. 

Because,  in  our  opinion,  the  evidence  is  not  sufficient  to  support  the  con- 
viction, the  judgment  is  reversed,  and  the  cause  remanded. 

^Keported  by  Messrs.  Jackson  A  Jackson,  official  reporters  of  the  Texas  oourt  of  ap- 
peals. 
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Peck  e.  Chouteatj  and  others. 

{Supreme  Court  of  Missouri.    February  28,  1887.) 

1.  Tbial — Objections — Evidkwcb. 

General  objections  and  exceptions  to  the  mlings  of  the  trial  conrt  upon  the  admis- 
sion or  exclusion  of  evidence  cannot  be  reviewed  on  appeal.  The  objections  should 
show  the  specific  grounds  upon  which  they  are  made. 

2.  AppEAii—PBBSUMPTTON— Evidence. 

Before  a  judgment  can  be  reversed  because  of  the  admission  of  immaterial  evi- 
dence, it  must  clearly  appear  that  the  evidence  was  immaterial.  The  presumption 
is  in  favor  of  the  ruling  of  the  court. 

8.  Malicious  Pbosbcdtion—Evidbkcb— Ikmctmeht. 

Plaintiff  having  been  indicted,  along  with  A.,  for  a  fraudulent  conspiracy,  was 
acquitted,  and  subsequently  brought  an  action  for  malicious  prosecution.  In  that 
action,  A«/d,  that  evidence  of  a  previous  indictment  against  A.  for  a  similar  offen&e 
was  incompetent,  as  it  did  not  tend  to  prove  plaintiff  guilty  upon  the  indictment 
complainea  of,  or  disprove  malice  or  show  probable  cause  on  the  part  of  defend- 
ant. 

4.  Samb— Witness— Cbedibility. 

But  A.  having  appeared  as  a  witness  In  the  action  for  malicious  prosecution,  evi- 
dence cf  the  indictment  found  against  him  previously  to  the  one  complained  of  is 
admissible  to  affect  his  credibility,  it  appearing  that  he  had  entered  a  plea  of  guilty 
to  that  indictment,  but  the  government  had  cTismissed  the  proceeding  without  en- 
tering judgment  on  the  plea. 

6.  Same— Malice. 

Mere  dislike  or  ill  will  towards  one  by  another  does  not  constitute  malice  in  the 
legal  sense.  There  must  be  some  act  done  by  defendant  with  intent  to  injure  plain- 
tiff, and  such  act  must  be  wrongflil,  and  done  without  legal  justification  or  excuse 

6.  Same— Attobney's  Liability. 

An  attorney  is  not  liable  to  an  action  for  malicious  prosecution,  unless,  in  con- 
ducting the  litigation  complained  of,  he  knew  that  there  was  no  cause  of  ac- 
tion, and  knew  also  that  his  client  was  acting  solely  from  illegal  or  malicious  mo- 
tives ;  and,  in  forming  his  opinion  upon  these  matters,  he  has  a  right  to  act  upon 
such  information  as  his  client  imparts,  and  is  not  bound  to  inform  himself  else- 
where. 

Appeal  from  St.  Louis  circuit  court. 

Bowman^  Lindley  &  McDonald,  for  appellant.  Herman  <&  Eeybum  and 
G,  H,  Shields,  for  respondent. 

Black,  J.  This  was  an  action  for  malicious  prosecution,  in  which  Charles 
P.  Chouteau,  John  M.  Glover,  and  Joseph  H.  Livingston  were  made  defend- 
ants. The  cause  was  dismissed  as  to  Livingston.  Verdict  and  judgment  for 
the  defendants,  from  which  the  plaintiff  appealed.  The  substantial  averments 
of  the  first  count  are  that  on  the  eighteenth  July,  1882,  the  plaintifP  was  in- 
dicted upon  a  charge  of  fraudulent  conspiracy  with  Engelke  and  Barret  to 
defraud  Alice  Livingston  and  others  interested  in  a  corporation  known  as  the 
Windsor  Hotel  Company;  that  he  was  arrested  on  the  twenty-sixth  July,  1882, 
and  tried  and  acquitted  on  the  twenty-first  December,  1882,  in  the  court  of 
criminal  correction  of  St.  Louis;  that  Chouteau  was  a  member  of  the  grand 
Jury  which  returned  the  indictment,  Livingston  a  witness  upon  whose  false 
statements  the  indictment  was  procured,  and  Glover  assisted  in  its  procure- 
ment; that  the  defendants  maliciously  and  without  probable  cause  procured 
the  indictmment,  and  caused  the  plaintiff  to  be  arrested  and  prosecuted  there- 
under. The  second  count,  omitting  the  various  charges  of  malice  and  want 
of  probable  cause,  states  that  defendants  procured  the  arrest  of  the  plaintiff 
on  the  twenty-second  December,  1882,  upon  a  false  charge  of  conspiring  to 
defraud  Alice  Livingston;  that  this  charge  was  withdrawn  on  the  fifteenth 
January,  1883,  but  before  it  was  withdrawn,  and  on  the  same  day,  another 
one  was  lodged  against  him,  upon  which  he  was  arrested;  that  he  was  tried 
in  the  same  court,  acquitted  and  discharged  on  the  sixteenth  March,  1888.    The 
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^inswer  of  Chouteau  is  a  general  denial,  with  the  averment  that  at  and  prior 
to  the  alleged  grievances  the  general  reputation  of  the  plaintiff  for  honesty 
and  integrity  wa«  bad.  Glover  made  a  like  answer,  with  the  additional  aver- 
ment that  whatever  he  did  was  done  as  a  duly-enrolled  and  practicing  attor- 
ney, and  not  otherwise. 

Very  little  of  the  evidence  offered  on  the  trial,  which  was  hotly  contested, 
lasting  for  at  least  two  weeks,  is  preserved.  The  record  recites  that  plaintiff 
offered  evidence  tending  to  prove  the  allegations  of  the  petition,  and  there 
was  evidence  tending  to  sustain  the  issues  on  behalf  of  the  defendants,  and  to 
disprove  the  averments  of  the  petition.  The  records  from  the  court  of  crimi- 
nal correction  are  in  evidence,  and  they  show  that  the  plaintiff  was  arrested, 
tried,  and  acquitted  on  the  indictment  and  on  the  information  as  stated  in  the 
petition.  They  show,  however,  that  Barret  and  Bernard  H.  Engelke  were 
also  included  in  the  same  prosecutions  with  plaintiff,  and  were  also  acquitted. 

1.  Various  errors  are  assigned  in  the  admission  of  evidence  over  the  objec- 
tions of  the  plaintiff.  And,  first,  in  the  cross-examination  of  Engelke,  and 
the  direct  examination  of  Dyer,  a  witness  called  by  the  defendants,  general 
objections  were  made  by  the  plaintiff,  of  which  the  following  will  serve  as  an 
example:  "Counsel  for  the  plaintiff  objected.  Objection  overruled,  and  plain- 
tiff excepted."  The  ruling  of  the  trial  court  on  such  general  objections  can- 
not be  reviewed  here.  The  objections  must  show  the  specific  grounds  on 
which  they  are  made.  Shdton  v.  Durham,  76  Mo.  436.  The  rule  has  been 
so  often  asserted  and  well  understood  that  there  can  be  no  hardship  in  its  en- 
forcement. Unless  adhered  to  with  rigor,  we  must  reverse  causes  upon 
points  of  evidence  not  called  to  the  attention  of  the  trial  court,  and  often  not 
intended  to  be  raised  on  the  trial  at  all.  The  various  objections  of  the  char- 
acter before  noted  need  not  be  specially  mentioned.  What  is  here  said  will 
suflBce  as  to  all  of  them. 

2.  Again,  the  bill  of  exceptions  states  that  Bernard  H.  Engelke,  a  witness 
for  the  plaintiff,  and  one  of  the  persons  named  in  the  indictment  and  infor- 
mation, was  fully  examined  as  to  all  the  matters  relating  to  the  controversy, 
and  as  to  the  circumstances  connected  with  making  the  alleged  fraudulent 
loan;  that  he  testified  that  the  money  was  paid  to  the  hotel  company,  and  to 
•other  materia]  facts  in  the  case;  that  on  cross-examination  by  defendant  he 
testified  as  follows:  "Did  you  ever  before  decline  a  proposition  to  turn  state's 
evidence,  and  betray  your  friends?"  The  plaintiff  objected  on  the  ground  of 
immateriality.  The  objection  being  overruled,  he  excepted,  and  the  witness 
answered:  "I  never  had  such  a  proposition  made  to  me  by  any  man  until 
this  offer."  The  question  and  the  answer  both  plainly  indicate  that  some- 
thing had  been  said  previously  in  the  examination  in  respect  of  a  proposition 
to  turn  state's  evidence, — whether  in  the  first  or  cross-examination  is  not 
stated;  but,  as  the  bill  of  exceptions  is  made  out,  it  does  not  show  any  pre- 
vious cross-examination,  and  the  only  inference  is  that  it  was  a  matter  brought 
out  on  the  direct  examination.  That  being  so,  the  cross-examination  was  not 
beyond  the  bounds  of  legitimate  inquiry.  Before  a  judgment  can  or  w^ill  be 
reversed  because  of  the  admission  of  immaterial  evidence,  the  record  must 
not  only  show  that  objections  were  made  and  exceptions  taken,  but  it  must 
clearly  appear  that  the  evidence  was  immaterial.  The  presumption  is  in  favor 
of  the  correctness  of  the  ruling  of  the  trial  court  until  the  contrary  is  made 
manifest  from  the  record.  McMillen  v.  State,  13  Mo.  30;  Holmes  v.  Braid- 
loood,  82  Mo.  613;  State  v.  Tucker,  84  Mo.  26. 

3.  The  same  witness,  in  fuiiiher  cross-examination,  stated  that  no  proposition 
to  turn  state's  evidence  was  made  to  him  in  certain  prosecutions  instituted  by 
the  United  States;  that  he  testified  on  those  trials;  that  in  one  of  those  ciues 
he  pleaded  guilty  to  a  misdemeanor,  not  to  a  felony.  The  indictment  being 
shown  to  him,  he  was  asked  if  he  pleaded  guilty  to  it,  and  he  said  he  did;  but 
at  the  same  time  counsel  for  the  plaintiff  objected  to  any  further  inquiry  in 
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that  belialf  until  the  indictment  should  be  put  in  evidence.  It  was  then 
offered,  when  an  objection  was  made  on  the  ground  that  the  record  showed 
Mr.  Engelke*s  acquittal  and  discharge.  The  record  was  then  read,  to  which 
exceptions  were  taken.  The  record  shows  that  Engeike  and  his  partner  in 
business  were,  seven  or  eight  years  before  this  trial,  indicted  in  seven  counts 
for  feloniously  removing  distilled  spirits  on  which  the  tax  had  not  been  paid 
for  the  purpose  of  defrauding  Che  government;  that  he  pleaded  not  guilty; 
that  four  months  thereafter  he  pleaded  guilty  as  to  three  of  the  counts,  and 
some  six  months  later,  by  leave  of  the  court,  he  withdrew  the  plea  of  guilty, 
and  the  prosecution  was  dismissed  as  to  him.  It  is  strongly  urged  by  the  de- 
fendants that  as  Mr.  Glover,  one  of  the  defendants,  and  counsel  for  the  other, 
knew  of  these  whisky  prosecutions,  and  that  Engeike  had  pleaded  guilty  to  a 
charge  of  conspiring  to  defraud  the  government,  the  circumstance  would  nat- 
urally and  of  right  lead  him,  and,  through  him,  his  client,  to  believe  that 
Engeike  would  be  likely  to  engage  in  another  conspiracy  to  defraud.  As 
both  malice  and  want  of  probable  cause  are  essential  elements  to  be  made  out 
by  the  plaintiff  in  a  malicious  prosecution,  evidence  tending  to  disprove  malice 
or  show  probable  cause  is  competent  on  behalf  of  the  defendant.  The  defend- 
ant may  show  the  general  bad  reputation  of  the  plaintiff;  and  authorities  are 
cited  to  show  that  the  defendant  may  offer  evidence  to  the  effect  that  the 
plaintiff  had  been  guilty  of  other  similar  offenses  about  the  same  time,  knowl- 
edge of  which  had  come  to  the  defendant  before  he  instituted  the  prosecution. 
3  Suth.  Dam.  708,  and  cases  cited  by  counsel  for  defendants.  But,  while 
Feck  and  Engeike  were  held  jointly  prosecuted,  Peck  was  not  a  party  to  the 
whisky  prosecutions,  and  it  is  not  claimed  that  he  had  anything  to  do  with 
them.  Even  if  the  evidence  was  competent  as  against  Engeike  in  a  suit  by 
him,  which  we  do  not  aiHrm,  still  the  fact  that  Engeike  had  been  engaged  in 
H  conspiracy  to  defraud  the  government  six  or  seven  years  before  is  no  evi- 
dence showing,  or  teqding  to  show,  that  Peck  would  be  likely  to  be  guilty  of 
such  an  offense  as  that  with  which  he  is  charged.  The  reception  of  the  evi- 
dence cannot  be  justified  on  the  ground  that  it  tends  to  disprove  malice  or 
show  probable  cause. 

4.  The  indictment,  and  the  proceedings  had  thereon,  if  admissible  for  any 
purpose,  could  only  be  received  to  affect  the  credit  of  the  witness.  "When  it 
is  proposed  to  exclude  the  witness  because  he  has  been  convicted  of  some  in- 
famous crime  at  the  common  law  or  made  so  by  statute,  a  verdict  of  a  jury 
or  plea  of  guilty  is  not  sufiicient.  It  is  the  judgment,  and  that  only,  which  is 
evidence  of  the  party's  guilt  for  the  purpose  of  rendering  him  incompetent  to 
testify.  Whart.  Ev.  (2d  Ed.)  §  567;  1  Greenl.  Ev.  (14th  Ed.)  §  375.  With 
us  a  conviction  for  a  crime  no  longer  renders  the  defendant  incompetent  to 
testify,  but  It  may  be  read  as  affecting  the  credit  of  the  witness.  Mr.  Green- 
leaf  says,  at  the  section  last  cited:  "If  the  guilt  of  the  party  should  be  shown 
by  oral  evidence,  and  even  by  his  own  admission,  (though  in  neither  of  these 
modes  can  it  be  proved,  if  the  evidence  be  objected  to,)  or  by  his  plea  of  guilty 
which  has  not  been  followed  by  a  judgment,  the  proof  does  not  go  to  the  com- 
petency of  the  witness,  however  it  may  affect  his  credibility."  The  intima- 
tion, if  not  the  statement,  here  made,  is  that  a  plea  of  guilty  may  be  shown 
as  affecting  the  credibility  of  the  witness.  The  above  quotation  was  approv- 
ingly cited  in  State  v.  Rockett,  87  Mo.  668.  In  that  ease  no  question  was 
made  but  that  a  conviction  for  a  misdemeanor  might  be  read  as  going  to  the 
credit  of  the  witness.  While  a  plea  of  nolo  contendere  in  a  criminal  case  is 
an  admission  only  for  that  trial,  a  plea  of  guilty,  in  a  criminal  case,  may,  in 
a  civil  suit  involving  the  same  subject-matter,  be  used  as  an  admission. 
Whart.  Ev.  §  783;  1  Greenl.  Ev.  §  179.  Here  there  was  a  solemn  plea  of 
guilty  made  after  due  time  for  deliberation.  If  the  verdict  of  a  jury,  fol- 
lowed by  a  judgment,  will  affect  the  credit  of  a  vritness,  no  reason  is  seen 
why  this  solemn  admission  should  not  have  the  same  effect.  If  it  is  the  corn- 
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mission  of  the  crime  that  affects  the  character,  then  the  confession  is  cer- 
tainly of  equal  weight  with  the  verdict  and  judgment.  Though  the  govern^ 
ment  saw  fit  and  proper  to  dismiss  the  prosecution  without  entering  a  judg- 
ment on  the  plea,  still  we  hold  the  record  was  properly  received  in  evidence. 
There  are  other  objections  to  the  evidence  drawn  from  this  witness,  but  they 
are  subordinate  to  the  question  just  determined,  and  need  not,  therefore,  be 
considered. 

5.  For  the  plaintiff  the  coui-t  instructed  the  jury  that  malice  means  a 
wrongful  act  done  intentionally,  without  legal  justification  or  excuse.  This 
definition  is  taken  from  8harpe  v.  Johnston,  59  Mo.  557;  that  is  to  say,  from 
instructions  which  were  given  in  that  case.  The  plaintiff  cannot,  and  of 
coui-se  does  not,  complain  of  the  definition,  for  it  was  given  at  his  request; 
but  he  does  object  to  an  instruction  given  upon  the  s<'^me  subject,  at  the  re- 
quest of  the  defendant,  which  is  as  follows:  '*Mere  dislike  or  ill  will  towards 
one  by  another  does  not  constitute  malice  in  the  legal  sense.  There  must  be* 
some  act  done  by  defendant  with  intent  to  injure  plaintiff,  and  such  act  must 
be  wrongful,  and  must  be  done  without  legal  justification  or  excuse;  and  un- 
less, "  etc.  We  do  not  see  that  this  instruction  modifies  or  weakens  the  force 
of  the  definition  previously  given.  It  evidently  was  designed  to  and  does  as- 
sert the  proposition  that  dislike  or  ill  will,  so  long  as  it  remains  a  feeling  only, 
unaccompanied  with  any  act,  does  not  constitute  malice  in  the  sense  in  whicb 
the  word  is  used  in  the  instructions;  that  such  feeling  must  be  embodied  in 
some  act.  That  is  what  is  meant  by  the  plaintiff's  instruction  when  it  said: 
"Malice  means  a  zorongftU  CLct,  done  intentionally,"  etc.  CJooley  says: 
"Legal  malice  is  made  out  by  showing  that  theproceeding  was  instituted  from 
any  improper  or  wrongful  motive,  and  it  is  not  essential  that  actual  malev- 
olence or  corrupt  design  be  shown. "  Gooley,  Torts,  185.  Substantially  the 
same  thing  is  said  in  Alexander  v.  Hairison,  38  Mo.  259,  and  Barron  v. 
Mason,  31  Yt.  189.  If,  then,  the  instruction  had  theef^qtto  withdraw  from 
tlie  jury  the  motives  with  which  the  defendants  instituted  the  prosecution,  it 
could  not  be  sustained,  but  we  do  not  see  that  it  could  have  had  that  effect. 
Other  instructions  show  that  the  purpose  of  the  defendants  in  commencing 
and  carrying  on  the  prosecutions  was  kept  prominently  before  the  jury. 

6.  Objection  is  also  made  to  an  instruction  which  in  substance  is  that  th& 
finding  and  return  of  the  indictment  is  prima  facie  evidence  of  probable 
cause,  "and,  unless  this  proof  is  overcome  by  evidence  either  that  said  indict- 
ment was  procured  by  false  or  fraudulent  testimony,  or  that,  notwithstanding 
the  finding  of  said  indictment,  said  defendants  did  not  believe  the  plaintiff  to 
be  guilty  of  the  offense  for  which  he  had  been  indicted,  the  jury  will  find 
for  the  said  defendant  on  the  first  count."  This  instruction  has  the  sanction 
of  at  least  two  former  rulings  of  this  court.  8harpe  v.  Johnston,  76  Mo. 
670;  Vansiokle  v.  Brown,  68  Mo.  627  The  statement  that  the  finding  and 
return  of  the  indictment  ]&  prima  facie  evidence  of  probable  cause  is  no  more 
than  to  say  the  burden  of  proof  to  show  want  of  probable  cause  is  upon  the 
plaintiff.  The  latter  part  of  the  instruction  is  to  be  taken  in  connection  with 
another,  whereby  the  jury  was  properly  told  that  probable  cause  must  have 
been  the  belief  by  defendants  of  the  guilt  of  the  plaintiff,  based  on  facts  and 
circumstances  sufficiently  strong  to  have  induced  such  belief  in  the  mind  of  a 
reasonable  and  cautious  man.  The  instruction,  considered  in  the  light  of 
the  one  just  alluded  to,  is  not  objectionable.  It  is  to  be  observed,  the  instruc- 
tions under  consideration  relate  alone  to  the  first  count.  That  Chouteau  was 
a  member  of  the  grand  jury  does  not  make  the  instruction  vicious.  That 
fact  was  a  circumstance,  however,  which  the  jurors  had  a  right  to  consider. 

7.  The  sixth  instruction  for  the  defendants,  and  to  which  objection  is  made, 
does  not  more  than  say  that  if  Chouteau's  connection  with  the  prosecution 
ended  with  the  trial  upon  the  indictment,  and  that  neither  he,  nor  Glover  for 
him,  took  any  part  in  the  prosecution  upon  the  information,  then  the  finding 
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should  be  for  him  on  the  second  count.  This  is  clearly  its  only  fair  meaning, 
and  it  embodies  a  correct  proposition  of  law. 

8.  Finally,  as  to  the  plaintiff's  refused  instructions.  These  relate  to  Glover 
only  as  the  attorney  of  Chouteau.  The  fact  that  the  client  is  actuated  by 
malice,  and  the  attorney  knows  it,  cannot  make  the  attorney  liable;  for  malice 
alone  would  not  even  make  out  a  case  against  the  client.  If  there  is  probable 
<»use  for  the  prosecution,  then  the  suit  for  malicious  prosecution  must  fail, 
though  malice  be  clearly  shown;  and  it  must  follow  that  knowledge  on  the 
part  of  the  attorney  that  the  client  is  actuated  by  malicious  motives  is  not 
sufficient  to  make  the  attorney  liable.  But  if  the  attorney  knows  that  the 
client  is  actuated  by  malice,  and  also  knows  that  there  is  no  cause  for  the 
prosecution,  the  dictates  of  common  honesty  require  that  he  also  should  be 
made  accountable.  As  said  in  Bumap  v.  Marsh,  13  HI.  538:  "Where  the 
client  will  assume  to  dictate  a  prosecution  upon  his  own  responsibility,  the 
tittorney  may  well  be  justifled  in  representing  him  so  long  as  he  believes  his 
client  to  be  asserting  what  he  supposes  are  his  rights,  and  is  not  making  use 
of  him  to  satisfy  his  malice.  But  whei}  an  attorney  submits  to  be  made  the 
instrument  of  prosecuting  and  imprisoning  a  party  against  whom  he  knows 
his  client  has  no  just  claim  or  cause  of  arrest,  and  that  the  plaintiff  is  actuated 
by  illegal  or  malicious  motives,  he  is  morally  and  legally  just  as  much  liable 
as  if  he  were  prompted  by  his  own  malice  against  the  injured  party."  The 
rule  is  more  favorably  stated  for  the  defendant  in  Bicknell  v.  Dorion,  16 
Pick.  478,  where  the  following  conclusion  is  reached:  "In  order,  therefore, 
to  charge  an  attorney  upon  this  ground,  [a  conspiracy  to  bring  a  groundless 
suit,]  it  must  not  only  appear  that  there  was  an  agreement  to  bring  an  action 
which  was  in  fact  groundless,  and  which  the  attorney  supposed  to  be  ground- 
less, but  that  it  was  agreed  to  bring  an  action  understood  by  both  parties  to 
be  groundless,  and  brought  as  such. "  We  are  not  prepared  to  go  further  than 
is  Indicated  in  the  extract  from  Bumap  v.  Marsh,  and  think  it  asserts  a  salu- 
tary and  reasonable  rule.  Now,  in  this  case,  it  is  to  be  observed  that  in  so 
far  as  it  can  be  said,  in  any  view  of  the  case,  that  Mr.  Glover  acted  outside  of 
or  beyond  his  professional  capacity,  the  instructions  given  are  full  and  favor- 
able to  the  plaintiff,  and  no  other  instruction  should  have  been  given  upon 
that  branch  of  the  case.  The  instructions  do  not  predicate  a  right  to  recover 
upon  the  fact  that  Mr.  Glover  knew  that  the  action  was  groundless,  and  that 
he  knew  that  Chouteau  acted  in  the  matter  from  malicious  motives,  but  they 
say  that  if  he  knew,  "or  by  the  exercise  of  reasonable  diligence  might  have 
known,  that  there  were  no  facts  sufficient  to  constitute  probable  cause,"  etc. 
The  attorney  has  a  right  to  advise  and  act  upon  the  facts  which  he  gets  from 
his  client,  and  it  is  not  his  duty  to  go  elsewhere  for  information.  According 
to  these  instructions,  an  attorney  could  not  with  safety  advise  the  arrest  of 
any  criminal  until  he  has  exhausted  reasonable  diligence  in  the  search  for 
information  as  to  whether  a  crime  had  been  committed.  He  would  stand  on 
no  other  or  different  ground  from  that  of  the  client.  The  statement  of  such 
a  proposition  is  enough  to  condemn  it.  We  state  again  that  the  attorney  has 
a  right  to  advise  and  act  upon  such  information  as  the  client  reveals  to  him. 
Nothing  short  of  complete  knowledge  on  the  part  of  the  attorney  that  the 
action  is  groundless,  and  that  the  client  is  acting  solely  through  illegal  or 
malicious  motives,  should  make  him  liable  in  these  actions.  As  said  by  Mr. 
Justice  Bbadley  in  Campbell  v.  Broton,  2  Woods,  350:  "If  attorneys  can- 
not act  and  advise  freely  and  without  constant  fear  of  being  harassed  by  suits 
and  actions  at  law,  parties  could  not  obtain  their  legal  rights." 

The  judgment  of  the  circuit  court  is  affirmed,  in  which  all  concur. 
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Berry  and  others  v,  Hartzell. 

(Supreme  Court  of  Miaeouri.    February  28,  1887.) 

Specific  Pebfobmance— Vbbbal  Contbact— Evidence. 

In  an  action  by  the  vendee  for  the  specific  performance  of  a  verbal  contract  for 
the  sale  of  land,  he  cannot  recover  upon  the  loose  declarations  and  admissions  of 
the  vendor  as  to  the  existence  of  the  contract,  unless  corroborated  by  evidence  of  a 
character  so  cogent  as  to  leave  no  room  for  reasonable  doubt  in  the  mind  of  the 
chancellor. 

Appeal  from  circuit  court,  Bates  county. 
Parkinson  6k  Ahemathyt  for  respondent. 

Sherwood*  J.  Plaintiffs  brought  suit  for  certain  lands  in  Bates  countJ^ 
claiming  it  as  their  homestead  under  A.  J.  Baskin,  the  late  husband  of  Mrs. 
Berry,  and  the  father  of  the  minor  plaintiffs.  The  legal  title  was  admitted  U> 
have  been  in  Baskin,  acquired  by  deed  in  1874,  and  he  "farmed  the  land  as  a 
home."  The  defense  set  up  in  the  answer  alleged  a  purchase  of  the  land 
from  Baskin  in  his  life-time,  and  a  delivery  of  possession  by  Baskin;  a  pay* 
ment  by  defendant  of  the  purchase  money  in  full,  which  was  used  by  the  de- 
ceased in  buying  another  homestead  in  Cass  county,  now  occupied  by  plaintiffs; 
and  that  a  promise  by  the  decedent  to  execute  a  general  warranty  deed  to  de- 
fendant was  made,  which  promise  was  not  kept.  The  answer  concludes  with 
a  prayer  which  is  tantamount  to  a  prayer  for  specific  performance;  i,  «.,  that 
the  title  be  divested  out  of  plaintiits,  and  vested  in  the  defendant,  in  accord* 
ance  with  the  contract.  The  main  question  before  the  trial  court,  therefore* 
was  whether  such  a  contract  Wi)s  entered  into  by  the  deceased  and  the  defend- 
ant. Of  course,  his  testimony  could  not  establish  it ;  but,  while  being  exam- 
ined  on  other  matters,  he  stated:  "I  did  not  pay  any  money  for  that  land, 
nor  was  anything  given  for  the  payment."  This  admission  went  to  the  ex- 
tent of  showing  that  he  had  not  performed  the  contract,  if  contract  there  was, 
on  his  part.  And,  besides,  the  testimony  of  Mrs.  Berry,  who  was  a  competent 
witness  in  her  own  behalf,  and  in  behalf  of  her  minor  children,  (Moore  v. 
Moore^  51  Mo.  118;  Joioe  v.  Branson,  73  Mo.  28,  and  cases  cited ;  Owen  v.  Brooke 
Schmidt,  54  Mo.  285;  Bvers  v.  Life  Ass^n,  59  Mo.  429;  Harriman  v.  Stotoe^.  • 
57  Mo.  93;  Steffen  v.  Bauer,  70  Mo.  404,)  shows  that  the  $450  which  was  paid 
to  Barber  for  the  Cass  county  place  was  paid  out  of  the  $1,000  raised  by  Baskin 
by  a  mortgage  he  gave  on  the  premises  in  controversy  shortly  before  he  died; 
and  on  this  point  there  is  no  conflict  in  the  testimony.  The  csise  of  Holman 
V.  Bachtts,  73  Mo.  49,  does  not  apply  in  this  instance,  because  Mrs.  Berry  was 
not  testifying  to  conversations  had  with  her  husband,  but  in  relation  to  facts. 
And,  at  all  events,  it  is  too  late  to  make  the  point  here  that  she  was  incom- 
petent to  testify  when  no  such  objection  was  made  in  the  court  below. 

No  error  was  committed  in  rejecting  defendant  as  a  witness  to  prove  the  con- 
tract with  the  Baskins.  Chapman  v.  Dougherty,  87  Mo.  617;  Meier  v.  Thie- 
man,  2  S.  W.  Rep.  435.  The  contract  remained  un proven,  except  by  the  loose 
declarations  and  admissions  of  Baskin  said  to  have  been  made  shortly  prior  to- 
his  death,  which  evidence  was  entirely  insufiicient  unless  strongly  coiTobo- 
rated  by  evidence  of  so  cogent  a  character  as  to  leave  no  room  for  reasonable 
doubt  in  the  mind  of  the  chancellor  who  heard  the  cause.  There  was  no  such 
corroboration.  The  rule  just  announced  as  to  the  cogency  of  testimony  neces^ 
sary  in  cases  of  this  sort,  in  respect  of  resulting  trus&,  is  firmly  established  in 
this  state,  {Johnson  v.  Quarles,46  Mo.  423;  Ringo  v.  Richardson,  53  Mo.  385; 
Kennedy  v.  Kennedy,  57  Mo.  73;  Forrester  v.  Scoville,  51  Mo.  268;)  and  no 
good  reason  is  perceived  why  the  same  cogency  of  testimony  is  not  necessary 
to  establish  a  similar  implied  trust,  or  trust  by  operation  of  law,  which  has  its 
origin  in  a  contract  between  a  vendor  and  a  vendee,  such  as  is  claimed  to  ex- 
ist in  the  present  instance,  (Adams,  Eq.  *128;  2  Story,  Eq.  Jur.  §§  789,  790. 
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1201,  1212,)  since,  In  either  case,  the  effect  of  the  claim,  if  successful,  will  be 
the  divestiture  of  the  legal  title  of  the  adverse  party,  and  the  accomplishment 
of  the  transfer  of  that  title  to  the  claimant. 

Upon  this  point.  Judge  Bliss  aptly  remarks:  "The  insecurity  of  titles 
and  the  temptation  to  perjury  are  among  the  chief  reasons  demanding  that 
contracts  affecting  lands  should  be  in  writing;  also  imperatively  require  that 
trusts  arising  by  operation  of  law  should  not  be  declared  upon  any  doubtful 
evidence,  or  even  upon  a  mere  preponderance  of  evidence.  There  should  be 
no  room  for  a  reasonable  doubt  as  to  the  facts  relied  upon.  '*  Johnson  v. 
Quarles,  sujyra. 

Touching  this  subject.  Judge  Story  says:  "In  order  to  take  a  case  out  of 
the  statute  upon  the  ground  of  part  performance  of  a  parol  contract,  it  is  not 
only  indispensable  that  the  acts  done  should  be  clear  and  definite,  and  refer- 
able exclusively  to  the  contract,  but  the  contract  should  also  be  established, 
by  competent  proofs,  to  be  clear,  definite,  and  unequivocal  in  all  its  terms. 
If  the  terms  are  uncertain  or  ambiguous,  or  not  made  out  by  satisfactory 
proofs,  a  specific  performance  will  not  (as,  indeed,  upon  principle,  it  should 
not)  be  decreed.  The  reason  would  seem  obvious  enough,  for  a  court  of 
equity  ought  not  to  act  upon  conjectures;  and  one  of  tlie  most  important 
objects  of  the  statute  was  to  prevent  the  introduction  of  loose  and  indetermi- 
nate proofs  of  what  ought  to  be  established  by  solemn  written  contracts. "  2 
Stor) %  Eq.  Jur.  §  764. 

That  eminent  jurist,  Lord  Eedesdalb,  has  very  forcibly  observed:  "The 
statute  was  made  for  the  purpose  of  prevention  of  perjuries  and  frauds;  and 
nothing  can  be  more  manifest  to  any  person  who  has  been  in  the  habit  of 
practicing  in  courts  of  equity  than  that  the  relaxation  of  that  statute  has  been 
the  ground  of  much  perjury  and  much  fraud.  If  the  statute  had  been  rigor- 
ously observed,  the  result  would  probably  have  been  that  few  instances  of 
parol  agreements  would  have  occurred.  Agreements  would,  from  the  neces- 
sity of  the  case,  have  been  reduced  to  writing;  whereas,  it  is  manifest  that 
the  decisions  on  the  subject  have  opened  a  new  door  to  fraud,  and  that,  under 
pretense  of  part  execution,  if  possession  is  had  in  any  way  whatsoever,  means 
are  frequently  found  to  put  a  court  of  equity  in  such  a  situation  that,  with- 
out departing  from  its  rules,  it  feels  itself  obliged  to  break  through  the  stat- 
ute. And  I  remember  it  was  mentioned  in  one  case,  in  argument,  as  a  com- 
mon expression  at  the  bar,  that  it  had  become  a  practice  to  improve  gentle^ 
men  out  of  their  estates,"  Lindeay  v.  Lynch,  2  Schoales  &  L.  4,  5,  7.  See, 
also,  Ella  v.  Railroad  Co.,  61  Mo.  200. 

Again,  it  is  our  practice  to  defer  somewhat  to  the  conclusion  reached  by 
the  trial  couit  on  matters  of  fact,  wliere  much  depends  on  the  demeanor  of 
the  witnesses.  Chouteau  v.  Allen,  70  Mo.  336;  Erskine  v.  Loewenatein,  82 
Mo.  301. 

Holding  these  views,  judgment  affirmed. 

(All  concur.) 


Dougherty  v.  Harsel. 

{SiiprevM  Ckmrt  of  MtMouri.    February  28,  1887.) 

Pbaudulekt  Conveyanceb— Voluntary  CoirvKYANCE—CoNsiDERAxioN. 

In  an  action  bj'  a  creditor  to  set  aside  a  conveyance  made  by  the  debtor  to  his 
son  as  voluntary,  it  appeared  that  the  debtor,  being  at  the  time  in  afUuent  circum- 
stances and  out  of  debt,  promised  his  son,  if  he  would  improve  and  make  a  Jarni 
on  the  land  in  controversy,  he  would  make  him  a  deed  to  it;  that  the  son  entered, 
cleared  off  the  land,  and' planted  an  orchard  on  it,  and  the  father,  concluding  to 
divide  his  estate  among  his  children  in  consideration  of  their  agreement  to  support 
himself  and  his  wife  as  long  as  they  lived,  and  feed  his  stock  which  he  retained, 
deeded  the  laud  to  the  son, — held  not  a  voluntary  conveyance. 

Appeal  from  circuit  court,  Clay  county. 
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Simrall  dk  Sandusky,  for  appellant.  AUerif  Frdher  A  Wilson,  for  respond- 
ent. 

Norton,  C.  J.  On  the  fourth  of  September,  1873,  James  N.  Jones,  with 
Anthony  Harsel,  executed  and  delivered  to  A.  T.  Litchfield  their  note  for  $850, 
payable  in  90  days.  On  the  first  of  August,  1879,  this  note  was  assigned  to 
John  A.  Dougherty,  who  on  the  thirteenth  January,  1888,  instituted  suit 
thereon  in  the  Clay  county  circuit  court,  and  on  the  eighth  day  of  March, 
1883,  recovered  judgment  thereon  for  $1,456.32.  Failing  to  make  the  money 
on  execution,  Dougherty  instituted  this  suit  in  the  said  circuit  court  on  the 
sixth  day  of  December,  1883,  against  defendant,  John  Harsel,  to  set  aside  a 
certain  deed  made  to  him  by  Anthony  Harsel,  his  father,  on  the  twenty-sixth 
day  of  May,  1874,  conveying  to  him  160  acres  of  land  in  Clay  county  particu- 
larly described  in  the  petition,  and  praying  that  said  land  be  subjected  to  the 
payment  of  his  debt.  The  deed  is  assailed  on  the  alleged  ground  that  it  is  a 
voluntary  conveyance  made  in  fraud  of  creditors,  and  that  at  the  time  it  was 
made  Anthony  Harsel  was  insolvent.  Upon  a  trial  had,  the  court  found  for 
defendant,  and  dismissed  the  bill,  and  from  this  action  of  the  court  plaintiff 
has  appealed. 

It  appears  from  the  record  that  Anthony  Harsel  came  to  Clay  county  in 
1826,  and  up  to  1860  had  acquired  a  landed  estate  of  about  760  acres,  and  was 
at  that  time  in  affluent  circumstances,  and  out  of  debt;  that  in  that  year  he 
promised  the  defendant,  who  is  his  son,  then  20  years  of  age,  that  if  he  would 
improve  and  make  a  farm  on  the  land  in  controversy  it  should  be  his,  and 
that  he  would  make  him  a  deed  when  demanded.  The  evidence  of  Anthony 
Harsel,  who  was  81  years  old  at  the  time  he  testified,  and  the  evidence  of  de- 
fendant and  other  witnesses,  tended  to  show  that,  in  pursuance  of  this  prom- 
ise, defendant  went  to  work  on  the  land  in  1860,  cleared  two  and  a  half  or 
three  acres,  cut  out  a  fence  row,  built  one-quarter  mile  of  fence,  and  made 
some  rails;  that  during  the  war  defendant  entered  the  service,  and  did  not  re- 
turn till  1865  or  1866;  that  in  1866  or  1867  defendant  resumed  work  on  the 
land,  under  the  promise  that  the  land  should  be  his,  and  that  his  father  would 
make  liim  a  deed  when  demanded ;  that,  in  one  or  the  other  of  these  years,  he 
cleared  three  or  four  acres,  on  which  he  set  out  an  orchard  of  150  apple  trees, 
20  pear  trees,  and  30  peach  trees;  that  in  1868  defendant  cleared  W  acres  of 
heavy  timbereil  land,  and  that  it  required  six  or  seven  thousand  rails  to  fence 
it;  that  in  1869  he  cleared  the  brush  off  from  40  acres,  and  made  10,000  rails; 
that  in  1870  he  built  a  corn-crib  and  some  out-buildings;  that  during  this 
time  defendant  lived  at  the  mansion  of  his  father;  that  in  1871  defendant 
married,  and  during  that  year,  or  the  year  1872,  built  a  granary,  hewn  log 
smoke-house,  and  a  frame  dwelling-house  at  a  cost  of  from  $800  to  $1,000, 
and  in  1872  moved  onto  the  place,  and  has  occupied  it  ever  since;  that  he  also 
dug  a  well  at  a  cost  of  two  or  three  hundred  dollars;  that,  after  such  occu- 
pancy, he  continued  to  make  other  permanent  improvements  on  the  land. 
Defendant  testified  that  he  had  no  knowledge  of  the  existence  of  plaintiff's 
debt  till  suit  was  brought  on  it,  in  1883;  that  he  did  not  call  on  his  father 
for  a  deed  till  in  1874,  because  he  had  confidence  in  him,  and  beUeved  that  he 
would  comply  with  his  agreement  when  called  on.  The  evidence  also  tends  to 
show  that  In  1867  the  claim  of  defendant  to  this  land  was  somewhat  noto- 
rious in  the  neighborhood,  and  also  that  in  1867  Anthony  Hai-sel,  who  was 
suffering  from  palsy,  and  not  involved  in  debt,  concluded  to  divide  his  re- 
maining land  among  his  four  other  children,  on  the  condition  that  they 
would  take  care  of  liim  and  his  wife  as  long  as  they  lived,  and  i-aise,  feed, 
and  care  for  his  stock,  (which  he  retained,)  and  pasture  them;  that  the  par- 
cels for  each  of  the  children  were  designated,  though  not  surveyed  till  1872, 
when  the  parties  interested  procured  a  surveyor,  and  had  the  lines  run  off, 
and  the  corners  established;  that  deeds  were  made  to  these  children,  respect^ 
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ively,  on  the  twenty-sixth  of  May,  1874,  pursuant  to  the  above  agreement, 
three  of  which — one  to  defendant,  one  to  Thomas,  and  one  to  Joseph  Harsel 
— were  filed  for  record  in  1876;  the  deed  to  Peter  Harsel  was  filed  for  record 
in  1884,  and  the  deed  to  Mary  F.  Dryden,  a  married  daughter,  in  1880.  At 
the  time  these  conveyances  were  made,  according  to  the  finding  of  the  jury, 
to  whom  the  questions  were  referred,  Anthony  Harsel  owed,  including  plain- 
tiff's debt,  $1,420,  and,  aside  from  the  property  conveyed,  owned  $1,480  of 
personal  property,  and  $500  worth  of  real  estate.  The  evidence  would  have 
justified  the*  jury  in  finding  that  the  personal  property  owned  by  him  was 
worth  over  82,000,  and  the  real  estate  worth  $750.  These  facts  are,  however, 
unimportant  to  a  proper  disposition  of  the  case,  inasmuch  as  under  the  evi- 
dence we  do  not  regard  the  deed  in  question  as  being  voluntary,  but  as  one 
made  for  valuable  consideration,  and  which,  under  the  facts  in  evidence,  it 
was  the  duty  of  Anthony  Harsel,  to  make  and  which  a  court  of  equity  would 
have  decreed  him  to  make  had  he  refused  to  make  it.  West  v.  Bundy,  78 
Mo.  407;  Anderson  v.  8?iockley,  82  Mo.  250,  and  cases  cited. 

At  the  time  the  debt  to  plaintiff  was  contracted,  defendant  in  equity  was 
rntitled  to  a  deed,  and  in  the  eye  of  the  chancellor  the  land  was  then  his.  The 
facts  in  evidence  above  detailed  bring  the  case  within  the  operation  of  the 
principles  enunciated  in  the  above-cited  cases,  where  it  is  held  that  an  agree- 
ment for  the  gift  of  lands  will  not  be  enforced  against  the  donor  upon  mere 
proof  of  the  promise  to  give,  whether  it  be  oral  or  written.  As  long  as  the 
obligation  is  executory,  and  rests  only  on  the  declarations  and  promises  of  the 
donor,  he  may  revoke  it,  and  equity  will  not  compel  Its  performance.  But 
when  the  promise  had  been  accepted  in  good  faith,  and  the  donee,  on  the 
strength  of  it,  has  changed  his  condition,  entered  into  possession  of  the  land, 
made  valuable  and  permanent  improvements,  incurred  obligations,  and  ex- 
pended time,  labor,  and  money  on  account  thereof ,  equity  will  compel  the  donor 
to  keep  his  agreement  and  perfect  the  gift.  Under  these  circumstances,  it  is 
held  that  such  acts  of  the  donee  take  the  promise,  where  it  rests  in  parol,  out 
•of  the  operation  of  the  statute  of  frauds.  And,  whether  the  promise  be  writ- 
ten or  verbal,  it  ceases,  under  the  circumstances  above  deUiiled,  to  be  any 
longer  a  volunt<\ry  agreement;  such  aforesaid  acts  of  the  donee  constituting  a 
valuable  consideration  to  support  the  promise  and  call  for  its  enforcement. 

Giving  force  and  efiicacy  to  these  principles,  which  have  been  established 
law  in  this  state  since  the  case  of  Halsa  v.  Halsa,  8  Mo.  303,  we  hereby  affirm 
:the  judgment,  in  which  all  concur. 


Cox  V.  Cox  and  another. 
(Supreme  Obwi  of  Mmouri.    February  28,  1887.) 

1.  Fbaudulekt  Cokvbyanob— Husband  and  Wifb— Thubib. 

Where  a  husband  receives  bis  wife's  money,  not  by  virtue  of  his  marital  rights, 
but  as  her  trustee,  evidencing  the  trust  by  entries  made  in  a  memorandum  book 
produced  at  the  trial,  and  uses  it  to  buy  limds,  taking  the  d^ed  to  her,  his  creditors 
cannot  set  aside  the  deed  as  fraudulent,  and  subject  the  property  to  the  payment  of 
their  debts. 

2.  OBEDiBiLrry  of  Witness— Judgment  of  Ghanobllob  —  Defbbbbd  to  upon  Appeal. 

\yhere  the  finding  of  the  lower  court  rests  largely  upon  the  credibility  to  be  given 
to  the  evidence  of  a  particular  witness,  the  judgment  of  the  chancellor,  who  heard 
the  witness  face  to  &ce  upon  the  matter,  will  be  deferred  to  upon  app^l. 

Appeal  from  circuit  court,  Greene  county. 

Massey  <&  McAfee,  for  appellant.    Thrasher,  Totmg  (&  Travers,  for  respond- 

'ent.' 

Bay,  J.    The  petition  in  this  case  is  in  two  counts,  the  general  nature  and 
lObJect  of  which  is  the  same,  which  is  to  subject  the  property  described  in  the 
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flrst  count,  and  spoken  of,  for  brevity,  as  the  "Boonville-street  Property,** 
and  the  property  described  in  the  second  count,  and  for  the  same  reason, 
spoken  of  as  the  "Jefferson-street  Property,"  both  in  Springfield,  Missouri, 
and  held  in  the  name  of  the  defendant  Sarah  Cox,  to  the  payment  and  satis- 
faction of  a  certain  judgment,  for  debt  and  damages,  obtained  by  plaintiff 
against  the  defendant  Thomas  H.  Cox,  who  is  the  husband  of  his  said  co-de- 
fendant, Sarah.  The  petition  charges,  in  each  of  said  counts,  that  the  de- 
fendant Thomas  Cox,  being  indebted  to  divers  persons,  including  plaintiff, 
in  sundry  amounts,  at  tl^e  date  of  the  purchase  of  said  two  pieces  of  property, 
bought  and  paid  for  the  same,  with  his  own  money,  but  that,  for  the  purpose 
of  liinderin|r  and  delaying  his  creditors,  including  plaintiff,  and  of  defrauding 
plaintiff  out  of  bis  debt,  procured  the  deeds  therefor  to  be  made  out  to  and  in 
the  name  of  his  said  wife  and  co-defendant,  and  asks  that  the  title,  legal  and 
equitable,  be  divested  out  of  said  defendants,  and  vested  in  plaintiff.  The 
answer  of  defendant  Thomas  Cox  is  a  general  denial,  except  as  to  his  indebt- 
edness. The  answer  of  defendant  Sarah  to  both  counts  denies  the  material 
allegations  in  the  petition,  and  sets  up  purchase  of  the  property  by  her,  with 
her  own  individuad  money,  received  and  inherited  from  her  father's  estate, 
and  money  arising  from  rents  and  profits  of  real  estate  inherited  from  her 
father's  estate. 

During  the  trial  the  court  called  and  submitted  to  a  jury,  as  special  issues, 
whether  the  consideration  paid  Hobberson  for  the  Boonville-street  property, 
and  that  paid  Switzer  for  the  Jefferson-street  property,  was  the  money  of 
Thomas  H.  Cox,  or  of  the  wife,  Sarah  Cox;  but,  upon  the  conclusion  of  the 
testimony  adduced  in  plaintiff's  behalf,  dii-ected  the  jury  to  find  the  issues  for 
defendant,  and  rendered  its  judgment  dismissing  plaintiff's  bill.  Ko  objec- 
tion has  been  urged  or  pointed  out  to  the  sufficiency  of  the  evidence  to  sup- 
port the  judgment  as  far  as  the  Boonville-street  property  is  concerned;  and 
this  part  of  plaintiff's  claim  is,  we  think,  practically  abandoned  in  this  court. 

As  to  the  Jefferson-street  property,  it  appears  by  the  testimony  of  defend- 
ant Thomiis  H.  Cox,  sworn  at  plaintiff's  instance,  that  the  money  used  in 
the  purchase  thereof  was  money  belonging  to  the  wife,  Sarah  F.  Cox,  and 
received  and  inherited  by  her  from  her  father's  estate,  and  derived  more  im- 
mediately from  the  sale  of  her  real  estate  to  Bobberson.  It  further  appears 
from  his  testimony,  and  from  receipts,  entries,  or  memoranda  made  at  the 
time  the  money  came  to  his  hands,  that  he  took  and  held  possession  there- 
of, not  for  himself  by  virtue  of  his  marital  rights,  but  in  trust  and  to  the 
nse  and  benefit  of  his  wife.  Hammons  v.  Renfrow,  84  Mo.  342.  One  of 
said  entries  or  memoranda  made  by  him  in  the  book  produced  at  the  trial 
was  as  follows:  "Thos.  H.  Cox  received  in  trust  from  Mrs.  Sarah  F.  Cox, 
in  current  funds,  $250,  February  13,  1873."  Another  was:  "Thos.  H.  Cox 
received  from  his  wife,  Sarah  F.  Cox,  in  trust,  February  27,  1873,  $675." 
Similar  entries  and  declarations  of  trust  were  made  as  to  other  amounts.  Both 
of  the  sums  above  specified  were  thus  received  during  the  first  month  after 
his  intermarriage  with  said  Sarah  Cox,  and  the  first  payment  of  the  $200,  on 
the  purchase  price,  which  was  $800,  was  made  by  him  out  of  the  said  sum  of 
$250;  received  from  her,  in  trust,  as  aforesaid;  and  the  second  and  final  pay- 
ment was  made  by  the  wife  to  Clough,  the  agent  of  said  Switzer,  out  of  the 
said  sum  of  $675.  The  means  which  the  wife  derived  and  inherited  from  her 
father's  estate,  and  from  the  sale  of  the  land  to  Robberson,  and  from  the- 
rentals  of  the  real  estate,  exceeded  in  amount  tlie  sums  required  for  the  pur- 
chase of  said  lot,  and  the  construction  of  the  dwelling-house  and  the  entire* 
outlay  in  this  behalf.  As  to  the  $2,960  received  by  defendant  Thomas  H. 
Cox  from  the  sale  of  the  interest  in  the  stock  of  goods  to  said  Wengler,  it  is 
sufficient  to  say  that  it  was  fully  and  fairly  accounted  for  in  his  testimony, 
which  shows  that  the  whole  amount  was  applied  on  his  debts;  $1,000  being 
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paid,  as  was  admitted,  to  plaintiff,  and  the  rest  to  merchants  in  St.  Louis  and 
New  York,  whose  receipts  were  produced. 

The  case  manifestly  turned  largely,  and  perhaps  mainly,  upon  the  evidence 
of  said  defendant  Thomas  H.  Cox,  and  upon  the  credit  given  his  testimony. 
His  evidence  was,  it  seems,  indispensable  to  the  plaintiff,  who  in  making  out 
his  case,  was,  it  seems,  obliged  to  call  him  in  his  own  behalf.  True,  he 
was  examined  by  plaintiff  in  the  first  instance  only  as  to  the  payment  made  at 
the  time  the  title  bond  was  taken,  but  this  involved,  at  least  in  part,  the 
material  and  vital  questions  and  issues  in  the  case.  The  fact,  thus  shown*  or 
attempted  to  be  shown,  was  that  this  payment  of  a  part  of  the  purchase  money 
was  made  by  the  witness,  and  this  was  the  main  object  of  the  examination; 
the  amount  of  the  payment,  which  was  $200,  being  of  secondary  consideration 
and  importance.  The  examination  as  to  this,  by  plaintiff,  invited  and  properly 
led  to  the  cross-examination  as  to  whether  the  part  of  the  purchase  money 
thus  paid  was  his  own,  or  money  belonging  to  the  wife,  and  how  and  in  what 
capacity  he  held  the  same.  Upon  re-examination  the  witness  was  taken  over 
the  whole  subject  as  to  whose  money  it  was,  and  how  derived  and  held,  and 
fully  questioned  as  to  his  financial  condition  and  resources,  and  the  applica- 
tion and  use  made  of  his  own  funds,  with  the  results  previously  indicated. 
It  is  conceded  that  his  testimony,  if  tnie,  shows  that  the  purchase  money  was 
the  wife's,  and  not  his,  or  under  his  control,  except  in  trust  for  the  uses  men- 
tioned; and,  even  if  the  rule  that  a  party  calling  a  witness  vouches  for  his 
credibility  be  not  applicable  in  strictness  under  these  circumstances,  his  credi- 
bility could,  nevertheless,  be  best  determined  by  the  chancellor,  having  tlie 
witness  present,  in  person,  before  him  at  the  time.  We  see  no  controlling  rea- 
son in  the  case  requiring  us  to  depart  from  our  established  rule  of  deferring 
somewhat  to  the  finding  of  the  chancellor  in  cases  of  this  sort. 

Plaintiff,  manifestly,  was  not  prejudiced  by  the  direction  given  the  jutr  to       i 
find  the  issues  for  the  defendant.    Virtually  this  was  a  finding  to  tlie  same        ) 
effect  by  the  chancellor  of  his  own  motion,  and  such  as  he  was  authorized  to 
make.    8nell  v.  Harrison,  83  Mo.  657;  Bevin  v.  Powell,  Id.  865.    In  Snell 
V.  Harrison,  supra,  a  finding  and  judgment  by  the  chancellor  ^^non  obstante        \ 
veredicto'*  was  deferred  to  and  approved  by  this  court. 

We  perceive  no  error  in  the  record  calling  for  reversal  or  modification  of  the 
judgment,  and  we  therefore  affirm  the  same. 

(All  concur.) 

State  v.  Frisby  and  another. 

(Supreme  Court  cf  Misaouri.    February  28,  1887.) 

AssAUMV-EviDKNCTB— Verdict. 

Upon  an  indictment  for  felonions  assault,  it  appearingthat  the  accused  bad  taken* 
the  prosecuting  witness,  and  hung  him  up  to  the  limb  of  a  tree  In  order  to  obtain 
information  from  him  as  to  the  whereabouts  of  horses  that  had  been  stolen  from 
accused,  hefdy  this  evidence  was  sufficient  to  sustain  a  conviction.  The  cUibi  in  the 
case  was  not  sufficiently  proved. 

Appeal  from  circuit  court,  Mercer  county. 

Appellants,  Oeorge  and  Thomas  Frisby,  were  Indicted  for  a  felonious  as- 
sault upon  George  Chance,  and  upon  trial  were  convicted  and  sentenced  to  pay 
a  fine  of  $100.  Their  motion  for  a  new  trial  and  in  arrest  of  judgment  being 
oTerruled,  they  appealed. 

T?ie  Attorney  General,  for  respondent.    Alley  d-  De  Bolt,  for  appellant.r 

Black,  J.  Appellants  have  filed  no  brief  or  statement  of  the  points  re^ 
lied  upon  for  a  reversal,  and  hence  we  have  only  the  motion  for  new  trial 
as  a  guide  in  that  respect.  The  point  there  made,  that  the  verdict  is  against 
the  evidence,  is  not  well  taken.  The  evidence  for  the  state  shows  that  de- 
fendants and  several  other  persons  called  at  the  house  of  Mr.  Malone,  where 
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the  prosecuting  witness.  Chance,  was  stopping,  and  requested  him  to  go  with 
them,  and  identify  an  alleged  horse-thief.  When  a  half  mile  from  the  house, 
they  insisted  that  he  should  tell  them  where  the  stolen  horses  were,  but  he 
disclaimed  any  knowledge  of  the  whereabouts  of  the  property;  and,  to  compel 
him  to  give  the  desired  information,  they  suspended  him  by  the  neck  with  a 
rope  to  the  limb  of  a  tree  until  unconscious,  and  then  took  him  down,  and 
with  some  trouble  restored  him  to  sensibility.  It  is  true  there  is  evidence 
that  defendants  were  not  present;  but  the  jurors  did  not  believe  their  evi- 
dence. The  direct  evidence  and  the  circumstances  all  point  to  the  guilt  of 
the  defendants.  The  second  count  of  the  indictment  is  prepared  to  meet  the 
facts  of  the  case,  and  is  well  drawn  under  section  1264,  Bev.  St. 

The  instructions  for  the  state  are  full,  and  for  the  most  part  repeated  in 
those  given  at  the  request  of  the  defendants.  No  objections  were  taken  to  any 
of  the  evidence. 

We  see  no  debatable  question  in  the  record,  and  the  judgment  is  affirmed. 

(All  concor.) 

State  t>.  Bbrning. 

(Supreme  (hurt  of  MUsouri,    February  28, 1887.) 

Cbimiwal  PsAcnoB— VnDicF— Dbqbbb  of  Cbimb— AflBAui^r. 

Rev.  St.  Mo.  }  1027,  requiriog  a  verdict  to  state  the  d^ree  of  the  offense  of  which 
defendant  is  found  guilty  when  he  is  convicted  of  a  degree  inferior  to  that  charged 
in  the  indictment,  applies  only  to  those  offenses  which  are  by  statute  divided  into 
degrees,  and  does  not  require  a  verdict  upon  an  indictment  for  an  assault  with  in- 
tent to  kill  to  determine  whether  there  was  or  not  malice  aforethought,  as  the  ex- 
istence or  non-existence  of  such  malice  does  not  divide  such  assaults  into  different 
d^rees. 

Appeal  from  St.  Louis  court  of  appeals. 

The  Attoi-ney  General  for  respondent.    C,  C.  Simmons,  for  appellant. 

Black,  J.  The  defendant  was  indicted  and  convicted  of  an  assault  with 
intent  to  kill  Joseph  Klatt.  The  indictment  is  based  upon  section  1262,  Bev. 
St.  Instructions  were  given  on  the  theory  that  the  assault  was  made  with 
malice  aforethought,  and  also  on  the  theory  of  the  subsequent  section,  that  the 
assault  was  without  malice  aforethought. 

1.  The  contention  that  the  verdict  is  against  the  evidence  cannot  be  sus- 
tained. That  defendant  cut  Klatt,  who  was  a  buggy-washer  at  Mayer  & 
Strattman^s  stables,  with  a  knife,  inflicting  an  ugly  and  dangerous  wound,  is 
not  denied.  The  defense  is  that  Klatt  attacked  defendant  with  a  horseshoe. 
The  right  of  the  defendant  to  protect  himself  by  way  of  self-defense  was  fairly 
submitted  to  the  jury.  It  is  quite  evident  the  jury  did  not  believe  the  de* 
f  endant's  version  of  the  difficulty.  There  is  abundant  evidence  to  sustain  the 
^verdict. 

2.  It  is  next  urged  that  the  verdict  is  insufficient,  in  that  it  does  not  show 
of  what  grade  of  the  offense  defendant  was  convicted.  The  verdict  is:  "  We, 
the  jury,  find  the  defendant  guilty  of  assault  with  intent  to  kill,  and  assess 
the  punishment  at  two  years  in  the  state  penitentiary."  It  is  to  be  observed 
the  verdict  does  not  simply  say  the  defendant  is  guilty  as  charged,  but  it  de- 
scribes the  offense  of  which  he  is  found  guilty.  It  is  thus  clear  that  the  jury 
intended  by  their  verdict  and  do  show  that  he  was  found  guilty  of  an  assault 
with  intent  to  kill,  but  not  with  malice  aforethought.  Bead  in  the  light  of  the 
instructions,  this  is  its  evident  meaning.  But  section  1927,  Bev.  St.,  has  no 
application  here.  The  verdict,  by  force  of  that  section,  must  specifir  the  de- 
gree of  the  offense  only  where  the  statute  hi  terms  divides  an  offense  into  de- 
grees, and  the  defendant  is  found  guilty  of  a  degree  inferior  to  that  charged. 
An  assault  with  intent  to  kill,  with  malice  aforethought,  and  without  malice 
forethought,  are  not  designated  as  different  degrees  of  an  offense,  and  the 
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verdict  need  not  specify  the  offense  of  which  the  defendant  is  convicted. 
State  V.  Burk,  2  S.  W.  Rep.  10;  State  v.  Kobb,  Id.  1. 

8.  Finally  it  is  insisted  that  the  court  erred  in  requiring  defendant,  when 
a  witness  in  his  own  favor,  to  answer  certain  questions  on  the  cross-examina- 
tion. The  evidence  for  the  state  tends  to  show  that  defendant  hired  and  paid 
for  a  horse  and  buggy,  to  be  returned  at  9  o'clock  p.  m.  of  the  same  day;  that 
the  horse  and  buggy  were  not  returned  until  12  o^clock  that  night,  when  one 
of  the  proprietors  of  the  stable  demanded  additional  pay,  and  out  of  this  the 
controversy  arose.  The  defendant  testified  in  chief  that  he  hired  and  paid 
for  the  use  of  the  horse  and  buggy  until  11  o'clock,  and  that  he  returned  them 
to  the  stable  at  20  minutes  past  11.  He  also  testified:  "I  took  the  girl  in  the 
buggy  at  her  house,  drove  out  to  the  western  part  of  the  city,  came  back, 
and  left  the  girl  at  her  house,  took  up  my  brother,  and  drove  right  down  to 
the  stable."  In  answer  to  questions  propounded  by  the  circuit  attorney,  and 
to  which  the  objections  were  made,  he  stated  that  he  did  visit  two  saloons 
that  night  before  returning  the  buggy.  We  do  not  see  for  what  purpose  the 
defendant  detailed  where  he  had  been  during  the  evening  ride,  unless  it  wsv 
to  give  support  to  his  statements  as  to  how  long  he  was  out,  and  when  he  re- 
turned to  the  stable.  If  offered  for  this  purpose, — and  we  cannot  see  for  what 
other  purpose  the  evidence  could  have  been  offered, — ^then  it  was  certainly 
competent  to  show  that  he  stopped  at  other  places.  The  cross-examination 
was  within  the  bounds  of  the  matters  testified  to  in  chief,  and  we  see  no  vio- 
lation of  section  1918,  Be  v.  St.  Complaint  is  made  of  some  other  evidence 
elicited  from  the  defendant  on  cross-examination,  but  it  does  not  appear  that 
objections  were  made  or  any  exceptions  saved,  and  for  these  reasons  we  can- 
not notice  the  complaint.    Judgment  affirmed. 

(All  concur.) 

Gaston  d.  Kellogg  and  others. 

{Supreme  Oovrt  itf  MUtowi.    February  28, 1887.) 

Pabtneiuship— Rights  of  Pabtkebs  iktbr  Skb— Sbbviobb. 

One  partner  is  not  entitled  to  compensation  lirom  the  partnership  for  his  services 
in  attending  to  the  partnership  afiairs,  unless  there  is  a  contract  therefor  express  or 
implied. 

Appeal  from  circuit  court,  Chariton  county. 

Smith  dk  MuUins,  for  respondent.     W.  W,  Brieker,  for  appellant. 

Norton,  C.  J.  This  is  a  suit  instituted  in  1881  for  dissolution  of  a  partner- 
ship and  an  accounting.  The  petition  states  that  in  July,  1875,  the  parties, 
by  written  contract,  entered  into  partnership  undername  and  style  of  "Chari- 
ton County  Mining  Company,"  and  the  partners  purchased  a  mine  in  Summit 
county,  Colorado,  and  that  by  employment  by  said  defendants,  as  such  com- 
pany, plaintiff  began  work  in  said  mine,  known  as  the  "Battel  Tunnel  Mine," 
in  said  county,  on  August  9,  1875,  and  continued  to  thus  work  until  Novem- 
ber 9,  1886;  that  his  labor  and  services  therein  were  reasonably  worth  five 
dollars  per  day;  that  said  parties  were  to  share  equally  all  expenses  and  liabili- 
ties incurred  by  said  company  in  said  business;  that  his  services  were  greatly 
in  excess  of  the  sum  due  from  him  as  one  of  the  partners  in  said  mining  com- 
pany; that  there  has  been  no  dissolution  of  said  partnership  or  settlement  of 
the  accounts  thereof;  that  defendants  are  indebted  to  plaintiff.  He  there- 
fore asks  for  a  dissolution  of  the  partnership,  and  for  an  accounting  thereof. 
The  answer  of  defendants  was  a  general  denial. 

The  case  was  referred  to  a  referee  to  take  the  account,  and  report,  who,  on 
the  eighteenth  of  June,  1883,  made  the  following  report,  with  the  evidence 
taken  by  him:  "That  there  were  nine  parties  in  the  partnership  as  alleged; 
that  each  of  said  partners,  except  John  Gaston,  put  in  cash  to  the  amount  of 
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41,093.15;  that  John  Gaston,  the  plaintiff,  put  in  390  days'  labor,  worth  $4 
per  day,  $1,560;  that  the  total  amount  put  into  said  partnership  in  work  and 
labor  was  $10,305.20;  that  the  whole  amount  put  in  was  an  entire  loss;  that 
the  proportion  of  loss  to  each  man  in  said  partnership  was  $1,145;  that  the 
excess  of  Gaston^s  loss  above  his  proportion  was  $415;  that  Gaston  received 
from  the  company  in  cash,  $160;  that  there  is  now  due  Gaston  on  settlement, 
4255;  that  each  of  the  other  parties  to  the  partnership  should  pay  of  this 
amount,  $31.87J." 

Exceptions  were  taken  to  this  report,  and  the  report  was  confirmed,  and 
judgment  entered  accordingly,  from  which  action  of  the  court  defendants  have 
appealed,  and  insist  that  the  report  was  against  the  evidence,  which  it  is 
claimed  showed  that  plaintiff  was  to  put  in  his  time  and  work  in  the  mining 
venture  as  an  offset  to  the  money  put  in  by  defendants  in  developing  it;  and, 
further,  that  if  Gaston,  the  plaintiff,  was  entitled  to  wages,  the  referee  erred 
in  allowing  him  for  390  days  at  four  dollars  per  day. 

It  appears  from  the  evidence  that  one  Leal  was  the  original  owner  of  the 
mine,  and  that  under  the  original  agreement  he  was  paid  $S)0  for  the  property, 
and  that  an  additional  sum  of  $2,500  was  to  be  expended  in  developing  the 
mine;  that  said  Leal,  plaintiff,  and  seven  others  composed  the  partnership; 
that  plaintiff  was  to  pay  his  proportion  of  the  said  sum  in  labor.  He  put  in 
no  money.  It  appears  that  the  mine  was  operated  under  this  agreement,  and 
that  by  December,  1875,  the  whole  sum  of  $2,500  and  more  had  been  ex- 
hausted without  making  a  paying  development,  and  it  was  then  agreed  to  ex- 
pend further  sums  in  developing  the  mine.  These  sums  were  expended  without 
resulting  in  any  practical  success,  and  the  venture  proved  to  be  a  total  loss  of 
all  that  was  put  in  it. 

The  original  contract,  which  provided  for  the  expenditure  of  $2,500,  con- 
tained the  stipulation  that  $500  of  the  last-named  sum  was  to  be  paid  by  Gas- 
ton in  work  performed  by  himself,  and  that  all  other  expenditures  of  money 
should  be  borne  equally  by  the  parties  to  the  agreement.  The  above  stipula- 
tion only  bound  Gaston  to  put  in  labor  equal  in  value  to  the  sum  named. 
While  we  give  full  recognition  to  the  principle  invoked  by  defendants,  to  the 
effect  that  ordinarily  one  partner  cannot  recover  of  the  partnership  compen- 
sation for  his  services  rendered  unless  there  is  a  contract  therefor  express  or 
implied,  or  an  agreement  for  such  compensation,  we  are  of  opinion  that  there 
is  evidence  tending  to  show  such  agreement,  and  that  a  fair  construction  of 
the  contract  leads  to  the  inference  that,  if  the  plaintiff  put  in  labor  exceeding 
in  value  the  amount  of  cash  put  in  by  each  of  the  other  partners,  he  is  en- 
titled to  compensation  for  such  excess. 

Plaintiff  testified,  and  other  evidence  shows,  that  he  acted  as  foreman  of  the 
mines,  and  worked  under  the  direction  of  Leal,  who  was  mining  engineer; 
that  he  was  working  for  the  company  by  the  day;  that  defendant  Bean,  of 
Denver,  who,  according  to  the  evidence  of  defendant  Mackay,  was  the  rep- 
resentative of  the  company,  received  money  from  its  members  to  pay  miners, 
expenses,  etc.,  and  who  had  control  and  direction  of  affaii-s,  and  was  the  rep- 
resentative of  the  parties  in  interest,  promised  plaintiff  that  he  should  receive 
$4  per  day  for  his  services,  and  at  one  time  paid  plaintiff  $110,  and  at  another 
$50,  both  of  which  sums  are  charged  against  the  plaintiff  by  the  referee.  The 
report  of  the  referee,  being  in  the  nature  of  a  special  verdict,  will  not  be  set 
aside  on  exceptions  thereto,  unless  there  is  a  clear  preponderance  of  evidence 
against  the  finding,  which  we  are  unwilling  to  say  exists  in  this  case;  espe- 
cially so  in  view  of  the  fact  that,  as  all  the  nine  parties  concerned  In  the  part- 
nership were  to  have  equal  interests,  it  would  be  inequitable  to  give  the  con- 
tract, and  the  action  of  the  parties  under  it,  such  a  construction  as  to  require 
one  to  sustain  a  greater  loss  than  another. 

The  finding  of  the  referee  as  to  the  number  of  days  plaintiff  worked,  is  sup- 
poi-ted  by  the  evidence  of  plaintiff  and  of  defendant  Bean,  the  representative 
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of  the  company  at  Denver,  and  the  finding  in  reference  to  what  the  work  was 
worth  per  day  is  supported  by  three  witnesses. 

Under  the  ruling  of  this  court  in  the  case  of  Reineoke  v.  Jod,  56  Mo.  386, 
the  Judgment  might  well  be  aifirmed  on  the  ground  that  the  bill  of  exceptions 
does  not  show  that  exceptions  were  filed  within  four  days  after  the  report  of 
the  referee  was  filed,  and  only  shows  that  exceptions  were  taken  to  the  ac- 
tion of  the  court  in  confirming  the  report. 

Judgment  affirmed,  in  which  all  concur. 


LoTJisviLLE  &  N .  R.  Co.  V.  Bitter's  Adm'e. 

{Court  of  Appeals  of  Kentucky.    March  15,  1887.) 

1.  Railroam— Cabk  in  Running  Passengeb  Trains— Kkepino  Track  Clkab. 

Railroads  do  Dot  iosure  the  absolute  safety  of  their  passengers,  but  they  do  bind 
themselves  to  exercise  tlie  utmost  degree  of  human  care,  diligence,  and  skill  in  or- 
der to  carry  their  passengers  safely ;  and  for  the  slightest  negligence  against  which 
human  prudence,  diligence,  or  skill  can  guard,  and  by  which  a  passenger  is  in- 
jured, the  railroad  is  liable  in  damages.  A  railroad  is  bound  to  keep  its  track  clear 
of  obstructions,  so  that  the  engineers  of  locomotives  may  have  a  clear  view  ahead  in 
runnini;  their  trains.^ 
'2.  Same — ^Acctdent— Prbbumably  Negliqent. 

Friniafacie^  where  a  passenger,  being  carried  on  a  train,  is  injured  by  an  accident 
oocurring  to  the  train,  the  legal  presumption  arises  that  the  accident  and  conse- 
quent injury  was  caused  by  the  negligence  of  the  railroad;  and  the  onm  of  dis- 
proving the  presumption  of  negligence,  by  showing  that  the  injury  arose  from  an 
accident  which  the  utuiost  care,  diligence,  and  skill  could  not  prevent,  is  on  the 
railroad.' 
3.  Witness— CoNTRADicfriNO. 

In  action  against  a  railroad  to  recover  for  negligence  causing  the  death  of  plain- 
tiff's intestate,  it  was  improper  to  ask  a  witness  if  he  had  not  heard  another  wit- 
ness, A.,  say  that,  if  the  railroad  could  find  a  witness  who  would  swear  that  the 
decedent  had  been  fishing  or  wading  after  the  accident,  money  would  be  no  object. 
Such  evidence  tended  to  cast  a  cloud  on  the  integrity  of  all  the  railroad's  evidence, 
and  was  incompetent  except  for  the  purpose  of  contradicting  A. 

Appeal  from  circuit  court.  Barren  county. 

Wm,  Lindsay  and  Porter  cfe  McQuoton,  for  appellant.  W.  P.  2>.  <&  F,  F, 
Bush  and  Leslie  &  Botts,  for  appellee. 

Bennett,  J.  In  May,  18?6,  the  appellant's  passenger  train,  while  en 
route  to  Louisville,  came  in  collision  with  a  cow  which  wafl  on  the  railroad 
track.  The  collision  threw  one  of  the  passenger  coaches  from  the  track. 
The  appellee's  intestate  was  in  this  coach  as  a  passenger,  having  paid  his  fare 
as  a  passenger  from  Glasgow  to  Louisville,  and  was  injured  by  reason  of  the 
collision  and  throwing  of  the  coach  from  the  track.  The  trial  of  appellee's 
action  against  the  appellant  for  the  injuries  received  by  his  intestate  in  the 
collision  resulted  in  a  verdict  and  judgment  for  $1,500  in  damages.  Appel- 
lant has  appealed  from  that  judgment. 

Eailway-passenger  carriers,  in  legal  contemplation,  do  not  insure  the  abso- 
lute safety  of  their  passengers;  but  they  do  bind  themselves  to  exercise  the 
utmost  degree  of  human  care,  diligence,  and  skill  in  order  to  carry  their  pas- 
sengers safely.  It  is  meant  by  this  rule  (1)  that  the  highest  degree  of  practi- 
cable care  and  diligence  should  be  exercised  that  is  consistent  with  the  mode 
of  transportation  adopted;  (2)  that  competent  skill  should  be  possessed, 
which  should  be  exercised  in  the  highest  degree.  Tested  by  this  rule,  for  the 
slightest  neglect  against  which  human  prudence,  diligence,  or  sldll  can 

^  As  to  the  degree  of  care  required  of  common  carriers,  see  Moore  v.  Des  Moines  &  F. 
D.  R.  Co.,  (Iowa,)  30  N.  W.  Rep.  51,  and  note. 

•As  to  the  presumption  arising  from  an  accident  to  a  passenger  on  a  railroad  train, 
see  Louisville,  N.  A.  <&  G.  Ry.  Co.  v.  Jones,  (Ind.)  9  N.  £.  Rep.  476,  and  note. 
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guard,  and  by  which  injuries  accrue  to  passengers,  the  carriers  will  be  liable 
in  damages.  This  high  degree  of  care,  diligence,  and  skill  extends,  not  only 
to  the  running  of  passenger  trains,  with  a  view  to  the  safety  of  passengers,  but 
to  providing  against  defects  in  the  road,  cars,  or  machinery,  or  any  other 
thing  that  can  and  ought  to  be  done  in  order  to  carry  passengers  safely. 
Among  these  duties  is  that  of  keeping  the  track  clear  of  obstructions,  and  of 
removing  timber  and  bushes  along  the  track  on  the  laud  of  the  company,  so 
as  to  keep  the  engineer's  view  of  the  track,  in  running  the  train,  unob- 
structed. A  failure  to  do  this,  or  any  of  the  duties  above  mentioned,  is  negli- 
gence. 

PHina  facie,  where  a  passenger,  being  carried  on  a  train,  is  injured  by  an 
accident  occurring  to  the  train,  the  legal  presumption  arises  that  the  accident 
and  consequent  injury  was  caused  by  the  negligence  of  the  carriers;  and  the 
ontis  of  disproving  the  presumption  of  negligence,  by  showing  that  the  injury 
arose  from  an  accident  which  the  utmost  care,  diligence,  and  skill  could  not 
prevent,  is  on  them ;  or  that,  in  actions  for  ordinary  neglect,  although  negli- 
gent themselves,  the  injury  to  the  passenger  would  not  have  occurred  but  for 
his  own  negligence.  Of  course,  where  death  ensues  to  a  passenger  by  the 
willful  neglect  of  carriers,  they  are  not  allowed  to  rely  upon  the  contributory 
negligence  of  the  passenger  as  a  defense.  The  foregoing  views  are  sustained 
by  the  following  authorities  and  leading  cases:  2  Hedf.  Kys.  229;  Story, 
Bailm. J  601 ;  Jamison  v.  San  Jose  cfe  S,  C.  R.  Co. ,  55  Cal.  597 ;  PitUburg,  C. 
<&  St.  L.  R.  Co,  V.  Thompson,  56  111.  142;  Pennsylvania  Co.  v.  Roy,  102  U. 
S.  456;  Railroad  Co.  v.  Vamell,  98  U.  S.  480;  Railroad  Co.  v.  Pollard,  22 
Wall.  347;  Meier  \.  Pennsylvania  R.  Co.,  64  Pa.  St.  226;  Ohio  &  Memphis 
Packet  Co.  V.  McCool,  8  Amer.  &  Eng.  R.  Cas.  894;  N^ew  Orleans  <fe  Q.  if.  R^ 
Co.  V.  Allbritton,  38  Miss.  274;  Baltimore  <&  0.  R.  Co.  v.  Worthinffton^  21  Md. 
284. 

The  three  instructions  given  by  the  lower  court  on  behalf  of  the  appellee 
accord  with  the  foregoing  view  of  the  law,  except  in  this:  The  burden  of 
proof  was  on  the  appellee  to  establish  the  accident,  and  his  intestate's  injury 
by  it.  This  being  done,  then  the  burden  of  proof  was  shifted  to  the  appellant 
to  show  that  the  accident  and  consequent  injury  was  not  the  result  of  its  neg- 
ligence. These  instructions,  taken  alone,  mean  this;  but  the  fourth  instruc- 
tion, given  at  the  instance  of  the  appellant,  which  puts  the  burden  of  the^ 
proof  on  the  appellee  all  the  way  through,  gives  them  a  different  meaning. 
This  instruction  should  not  have  been  given  except  in  the  manner  above  in- 
dicated. 

On  the  trial  of  the  case  the  appellant  introduced  as  a  witness  J.  T.  Mans- 
field, who  testified  that  he  saw  Ritter,  soon  after  he  was  hurt,  attending  to 
business,  riding  to  town,  and  playing  croquet.  On  cross-examination  tlie 
witness  was  asked:  "Did  you  or  not  say  to  Melvin  Lowery,  since  the  death  of 
Ritter,  that  money  would  be  no  object  to  the  railroad  company  if  it  could  find 
some  person  to  state  that  Ritter  was  fishing  dnd  wading  in  the  creek  in  bad 
weather  before  his  death?"  The  answer  was:  "No,  sir;  I  never  said  that  to 
Mr.  Lowery."  Melvin  Lowery  was  afterwards  introduced  by  the  appellee, 
but  he  made  no  reference  whatever  to  Mansfield,  or  to  his  evidence.  Law- 
rence Lowery  was  introduced  by  appellee,  and  was  asked  "if  he  had  ever 
heard  Mansfield  say  that  if  the  railroad  company,  or  Porter,  their  attorney, 
could  find  a  man  who  would  say  Ritter  had  dabbled  in  the  water  or  gone  fish- 
ing, that  money  would  be  no  object  with  them?"  The  witness  was  permitted 
to  answer,  notwithstanding  the  objection  of  the  appellant.  The  answer  was 
that  he  "had  heard  Mansfield  make  that  statement."  Then  follows:  "To  all 
of  which  the  defendant  excepted."  Mansfield  had  not  testified  in  reference 
to  Ritter's  having  gone  fishing  or  dabbling  in  the  water.  Therefore  his  state- 
ment to  Melvin  Lowery  could  not  be  used  as  impeaching  evidence,  because  it 
contradicted  no  fact  that  he  had  sworn  to  prejudicial  to  the  appellee  in  refer- 
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ence  to  that  matter.  Again,  if  his  statement  to  Melviu  Lowery  was  compe- 
tent as  impeaching  evidence,  it  should  have  been  pi-oven  by  Melvin  Lowery, 
and  not  Lawrence  Lowery,  because  he  was  not  asked  if  he  had  made  the 
statement  to  Lawrence  Lowery.  The  evidence  was  clearly  incompetent,  and 
highly  prejudicial  to  the  appellant,  because  it  tended  to  convict  the  appellant 
of  a  willingness,  at  least,  if  not  of  the  fact,  of  resorting  to  foul  means  to  pro- 
cure evidence,  and  to  throw  a  cloud  upon  the  integrity  of  the  evidence  that 
the  appellant  did  introduce  relative  to  Ritter's  having  gone  a-fishing.  and  ex- 
posing himself  while  fishing.  The  bill  of  exceptions  shows  that  the  exception, 
"To  all  of  which  the  defendant  excepted,"  follows  the  testimony  of  Lawrence 
Lowery,  instead  of  immediately  following  the  overruling  of  the  objection  to 
the  competency  of  Lawrence  Lowery  *s  evidence.  The  appeliant  did  object  to 
the  competency  of  the  evidence  before  it  was  delivered;  the  objection  was 
overruled;  and  the  expression,  "To  all  of  which  the  defendant  excepted,"  fol- 
low^s  the  evidence,  when,  technically  speaking,  it  should  have  immediately 
followed  the  ruling  of  the  court.  But  we  think  that  it  sufficiently  appears 
from  the  record  that  the  appellant  did  except  to  the  niling  of  the  court  at  the 
time;  the  bill  of  exceptions,  in  this  particular,  being  simply  awkwardly  ar- 
ranged. 

For  this  error  the  case  is  reversed,  and  remanded,  with  directions  to  grant 
appellant  a  new  trial,  and  for  further  proceedings  consistent  with  this  opinion. 


Sams  and  others  v.  Sams'  Adm'r  and  others. 

(Qmrt  of  Appeah  of  Kentucky,    March  19,  18S7.) 

Bastardy — Legitimation — Parent  and  Child. 

Oen.  St.  Ky.  e.  81.  §  6,  providing  that  if  a  man,  having  had  a  child  by  a  woman, 
shall  afterwards  marry  her,  such  child,  or  its  descendancs,  if  recognized' by  him  be- 
fore or  after  marriage,  shall  be  deemed  legitimate,  does  not  apply  to  the  children 
of  a  married  man  begotten  and  born  of  another  woman  than  his  wife  during  his 
wife's  life. 

Appeal  from  the  circuit  court,  Estill  county. 

C.  F.  dt  A.  R.  Bumam,  for  appellants.    Riddell  A  Fluty,  for  appellees. 

PRYOR,  C.  J.  Leroy  Sams  died,  in  the  county  of  Estill,  in  the  year  1885,. 
intestate,  leaving  surviving  him  his  widow,  Ann  Sams,  who  was  his  second 
wife,  and  four  children  by  his  first  marriage.  He  owned  land  of  considerable 
value,  and  personal  estate  valued  at  twenty-five  or  thirty  thousand  dollars. 
His  last  wife,  at  the  time  of  their  marriage,  was  the  mother  of  seven  children, 
all  of  whom  were  born  out  of  wedlock,  she  never  having  married  until  her 
marriage  with  the  intestate.  Pannie  and  Nancy,  two  of  these  illegitimate  chil- 
dren, asserted  a  claim  to  an  equal  interest  in  the  estate  with  the  children  by 
the  first  wife,  upon  the  ground  that  they  were  the  children  of  the  intestate,  and 
were  so  recognized  by  him  during  his  life-time,  and  that  the  marriage  con- 
summated between  him  and  their  mother  rendered  them  legitimate  under  the 
statute,  and  entitled  them  to  share  in  the  distribution  of  his  personalty  and  in 
the  division  of  bis  land.  The  statute  provides:  "If  a  man,  having  had  a  child 
by  a  woman,  shall  afterwards  marry  her,  such  child,  or  its  descendants,  if 
recognized  by  him  before  or  after  marriage,  shall  be  deemed  legitimate." 

This  action  was  instituted  in  the  court  below  by  the  administrator  of  the 
estate  and  the  children  of  the  first  wife,  against  the  widow  and  the  two  chil- 
dren who  are  claiming  to  be  heirs  of  the  intestate,  for  the  purpose  of  having 
distribution,  and  determining  the  right  of  these  children  to  an  intei*estin  the 
estate.  The  widow  seems  to  have  made  a  contract  with  the  administrator 
and  heirs  by  which  she  agreed  to  take  one-seventh  of  the  personalty  as  her 
full  interest  in  the  distribution.  That,  upon  a  proper  state  of  pleading,  was 
set  aside,  and  the  widow  left  to  take  such  an  interest  in  the  personal  and  real 
v.38.w.no.7— 38  ^  ^   ^^  .    . ,,  ,^.,^ 
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-estate  as  she  was  entitled  to  under  the  laws  of  descent  and  distribution.  Her 
rights  as  widow,  however  are  not  here  involved.  The  chancellor  adjudged 
that  the  two  children,  Fannie  and  Nancy,  were  not  entitled  to  any  part  of  the 
estate,  and  that  question  is  the  only  one  presented. 

It  appears  that  these  two  children  were  born,  the  one  about  eight  and 
the  other  some  ten  years  prior  to  the  death  of  intestate's  first  wife.  They 
were  recognized  by  the  intestate  as  his  children  during  the  life  of  the  first 
wife,  and  always  after  her  death.  The  name  of  Fannie  Ann  Green,  one  of 
the  children,  was  changed,  by  an  order  of  the  Estill  county  court,  to  Fannie 
Ann  Sams;  the  record  reciting  that  Leroy  Sams,  the  father  of  the  child,  con- 
sents to  the  same.  It  is  also  shown  that  the  intestate,  on  bis  death-bed,  ex- 
pressed a  wish  that  each  of  the  two  children  should  inherit  from  him  as  much 
of  his  estate  as  any  one  of  his  children  by  his  first  wife.  Their  mother  states 
that  the  intestate  was  the  father  of  the  two  girls,  and  the  fact  of  the  recogni- 
tion by  him  of  them  as  his  children  is  clearly  established,  and  their  right  to 
inherit  from  the  intestate  must  depend  upon  the  construction  given  the  stat- 
ute by  virtue  of  which  it  is  maintained  they  are  legitimate. 

It  is  insisted  by  counsel  for  the  appellants  that  the  meaning  and  intention 
of  the  statute  is  so  plain  that  but  one  interpretation  can  be  given  it;  and,  al- 
•tbough  the  children  were  begotten  by  the  intestate  when  he  was  the  lawful 
husband  of  another,  his  adulterous  practices  with  an  unchaste  woman,  and 
unfaithfulness  to  his  own  wife  and  children,  cannot  be  considered  in  deter- 
mining the  rights  of  those  who  were  not  participants  in  the  wrong,  and  whose 
rights  the  statute  was  enacted  to  protect.  If  the  case  before  us,  or  that  class 
<if  cases  where  the  husband  has  violated  his  marriage  vows,  and  become  the 
father  of  children  by  an  adulterous  sexual  intercourse  with  another  woman 
during  the  marital  relation,  had  been  the  subject  of  legislative  thought,  it 
'  can  scarcely  be  supposed  that  any  law  would  have  been  enacted  by  which  the 
children  of  the  adulterous  intercourse  would  be  made  legitimate,  that  they 
might  inherit,  with  the  children  of  the  lawful  wife,  equal  parts  of  his  estate. 
Such  a  statute,  if  so  construed,  would  only  invite  the  husband  to  desert  his 
wife,  and  the  woman  of  easy  virtue  to  encourage  the  violation  of  his  marriage 
vows,  that  she  might  some  day  become  his  lawful  life,  and  her  children  the 
rightful  heirs  of  his  estate.  The  motive  to  supplant  the  love  of  a  true  woman 
by  the  lewd  practices  of  degraded  women  would  be  found  in  such  a  statute; 
and  the  law,  instead  of  securing  to  the  innocent  offspring  an  interest  in  the 
estate  of  the  father,  and  encouraging  the  latter  to  make  reparation  for  the 
wrong  committed,  by  marrying  the  mother,  would  invite  the  comraiaaion  of 
great  moral  wrong,  and  hold  out  an  inducement  to  the  guilty  parties  to  re* 
move  those  who  stood  in  the  way  of  legitimatizing  their  children  by  the  con- 
summation of  the  contract  of  marriage. 

Where  the  offspring  is  the  result  of  an  illicit  intercourse  between  un- 
married people,  the  legislature  saw  the  necessity  of  enacting  some  statute  by 
which  the  children,  in  a  certain  state  of  case,  might  be  made  legitimate,  and 
therefore  the  law  has  said  to  the  parties:  "If  you  will  marry,  your  children 
shall  not  be  bastardized,  but  will  be,  under  the  law,  your  legitimate  ofGspring.*' 
And  to  say  that  this  law  applied  to  cases  where  married  men  were  being 
rguilty  of  adultery,  and  as  an  encoui-agement  to  them  to  do  better,  and  to  re- 
lieve their  offspring  from  the  position  in  which  they  are  placed  by  the  law, 
would  be  an  absurd  construction  of  this  statute. 

It  is  a  well-settled  rule  of  construction  that  the  letter  of  a  statute  will  not 
'be  followed  where  it  leads  to  an  absurd  conclusion ;  but,  on  the  contrary,  the 
reason  for  the  enactment  must  enter  into  its  interpretation,  so  as  to  deter- 
imine  what  was  intended  to  be  accomplislied  by  it.  It  is  true,  the  statute  pro- 
vides that  **if  a  man,  having  had  a  child  by  a  woman,  afterwards  marry  her, 
and  recognize  the  child  as  his,  it  shall  be  held  legitimate."  The  language 
might  be  applied  to  any  man,  whether  single  or  married;  but  was  sudh  the 
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legislative  purpose?  The  statute  provides  that  "a  man  shall  not  marry  his 
mother^  grandmother,  daughter,  or  granddaughter,  nor  shall  a  tooman 
marry  Tier  father,  brother, "  etc.  This  statue  was  not  intended  to  applj  to 
those  who  are  married,  by  saying  to  them:  '*  You  cannot  leave  your  lawful 
wife,  and  marry  your  near  kindred,  because  such  a  marriage  to  any  woman 
would  be  unlawful,  and  the  party  guilty  of  bigamy;"  but  the  language  is  ad- 
dressed to  those  who  are  single,  and  are  not,  at  their  second  marriage,  the  law- 
ful husband  or  wife  of  another.  It  was  not  to  encourage  those  who  had  en- 
tered upon  the  marital  relation  to  forsake  their  marriage  vows,  and  cohabit 
with  others,  in  anticipation  of  a  future  marriage,  with  a  view  of  making  their 
offspring  legitimate,  that  this  statute  was  enacted,  but  to  make  the  illegiti- 
mate children,  begotten  by  one  unmarried,  legitimate  upon  his  marrying  the 
mother.  Where  a  marriage  is  contracted  in  good  faith,  under  the  belief  by 
both  parties  that  the  former  husband  or  wife  is  dead,  then  the  children  born 
of  such  marriage  are  made  by  our  statute  legitimate.  The  mistake  is  made  to 
a^ply  to  both  parties.  But  where  a  married  man  is  living  in  open  adultery 
with  another  than  his  wife,  with  offspring  in  existence,  the  result  of  the  un- 
lawful association,  no  statute  or  rule  of  policy  should  be  adopted  by  which 
such  children  should  become  legitimate,  and  inherit,  with  the  children  of  the 
lawful  wife,  the  father's  estate,  t)ecause  he  happens,  after  the  death  of  his  wife, 
to  marry  his  concubine.  No  such  construction  should  be  given  the  statute  be- 
fore us. 

1.  The  statute,  if  construed  to  apply  to  a  man  who  is  married  at  the  time  he 
begets  the  illegitimate  children,  its  literal  meaning  would  also  apply  to  chil- 
dren begotten  by  a  woman  who  was  at  the  time  the  lawful  wife  of  another^ 
as  well  as  to  an  unmarried  woman.  The  statute  provides:  *'If  a  man,  having 
had  a  child  by  a  woman,  shall  afterwards  marry  her,"  etc.,  making  no  distinc- 
tion between  a  single  woman  and  one  married;  and  to  follow  the  strict  inter- 
pretation, or  rather  the  language  used,  if  the  child  was  bom  of  a  married 
woman  whose  husband  should  thereafter  die,  and  she  marry  the  reputed 
father,  then  his  recognition  of  the  child  would  make  it  the  lawful  heir  of  the 
last  husband.  This  would  be  a  novel  construction,  and  lead  to  a  conclusion 
directly  opposite  to  that  intended  by  the  legislature. 

The  father,  if  he  so  regards  himself,  may  provide  for  such  children  by  a  last 
will  and  testament,  or  a  statute  has  been  enacted,  and  is  now  the  law,  by  which 
one  may  render  another  capable  of  inheriting  as  his  heir  at  law,  by  adopting 
him  as  such  by  petition  filed  in  the  circuit  court  of  the  county  of  his  residence; 
under  this  statute,  however,  the  party  proposing  to  make  another  his  heir,  if 
married,  cannot  do  so  unless  his  wife  join  in  the  petition;  so  that  every  op- 
portunity is  afforded  parties  who  are  bound  to  others  by  natural  ties  to  pro- 
vide for  them  either  by  last  will,  or  by  adopting  them  as  heirs  at  law.  To 
construe  the  statute  by  its  letter  in  this  case  would  not  only  conflict  with  the 
legislative  intent,  but  would  encourage  the  faithless  husband  to  pursue  his 
immoral  practices,  and  invite  his  concubine  to  terminate,  by  intrigue^  and,  per- 
haps, crime,  the  existence  of  the  marital  relation. 

The  judgment  below  is  aflOirmed. 


Bland  t^.  Thomas  and  others. 

(Court  of  Appeals  of  Kentucky,    March  19, 1887.) 

Coviwantb—Wabbanty— Pleading. 

In  an  action  by  a  grantee  of  land  against  his  grantor  to  recover  for  a  breach  of 
warranty,  the  nature  of  the  paramount  claim  under  which  the  grantee  has  been 
evicted,  and  that  the  claim  was  such  an  incumbrance  upon  the  land,  as  the  grantor, 
by  reason  of  his  covenant  of  warranty,  was  bound  to  discharge,  must  be  alleged. 

Appeal  from  circuit  court,  Nelson  eounty. 
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C.  T.  Atkinson  and  7.  A.  FtUton,  for  appellant.  /.  D.  Wichliffe,  for  sc^ 
pellees. 

Bennett,  J.  The  appellant's  petition  and  amended  petition  disclose  that 
on  the  first  day  of  January,  1875,  the  appellee,  Josiah  W.  Thomas,  by  deed, 
with  warranty  of  title,  sold  to  Y.  B.  Styles  a  tract  of  land  lying  in  Nelson 
county,  Kentucky ;  that  on  the  ninth  of  June,  1876,  Y .  B.  Styles  mortgaged  this 
land  to  Mat  E.  Styles  for  the  purpose  of  securing  a  debt  of  ^676;  that  the 
mortgage  contained  a  covenant  of  warranty  of  title;  that  on  the  tenth  of 
June,  1878,  Mat  E.  Styles,  for  a  valuable  consideration,  assigned  said  note  and 
mortgage  to  appellant;  that,  Y.  B.  Styles  having  been  adjudged  a  bankrupt 
by  the  United  States  district  court»  eaid  land  was  sold  by  his  assignee,  and 
the  appellant  became  the  purchaser  thereof,  and  on  the  tenth  day  of  June, 
1878,  the  assignee  in  bankruptcy  made  appellant  a  deed  to  said  land;  that 
Sarah  Bray,  in  1873,  instituted  suit  in  the  Nelson  circuit  court  against  the 
appellee  Josiah  W.  Thomas  and  Ward  &  Bodman  for  the  purpose  of  recover- 
ing said  land,  or  enforcing  a  claim  against  same;  that  they  obtained  a  judg- 
ment in  the  Nelson  circuit  court  for  the  sale  of  the  land  to  satisfy  said  iienr 
and  the  land  was  sold  by  the  court  commissioner  on  the  tenth  day  of  July, 
1882,  to  satisfy  the  lien;  tliat  0.  W.  Bush  purchased  the  land  at  the  commis- 
sioner's sale  at  the  price  of  $1,000;  that  the  sale  was  confirmed,  and  Bush 
thereafter  assigned  his  purchase  to  the  appellant;  and  that  appellant  paid  the 
purchase  price  of  the  land.  The  appellant  then  sought  by  this  action  to  re- 
cover from  the  appellee  the  purchase  price  of  the  land,  and  to  subject  to  the 
payment  thereof  appellee's  homestead,  he  being  insolvent.  The  lower  court 
sustained  a  demurrer  to  appellant's  petition  and  amended  petition.  He  de- 
clined to  further  amend,  and  has  appealed  to  this  court. 

The  petition  is  defective.  It  alleges  that  Sarah  Bray  sought  by  her  petition 
to  recover  said  land,  or  to  enforce  a  claim  against  the  same,  and  that  the  land 
was  sold  by  the  judgment  of  the  court  to  satisfy  said  lien.  No  description  of 
Mrs.  Bray's  claim  to  the  land  is  set  up,  nor  the  character  of  the  claim  that 
she  held  against  it.  It  is  not  shown  that  the  claim  of  Mrs.  Bray  was  such  an 
incumbrance  upon  the  land  that  the  appellee  was,  by  reason  of  his  covenant 
of  warranty  of  title,  bound  to  discharge  in  order  to  protect  the  remote  vendee. 
The  petition  fails  to  show  this*  For  aught  the  petition  discloses,  Y.  B.  Styles 
might  have  been  bound  to  discharge  and  satisfy  Mrs.  Bray's  claim  against  the 
land.  Nor  does  the  petition  show  that  the  claim  of  Mrs.  Bray  rested  upon  the 
covenant  running  with  the  land.  The  amended  petition  does  not  cure  these 
defects. 

The  judgment  of  the  lower  court  is  affirmed. 


Julian  t>.  Stephens. 

{Qmrt  of  Appealt  of  Kentucky,    March  22,  1SS7.) 

Plxadivo — Ambwdmbht — Demurbeb — Law  awd  Equity. 

Plaintiff  having  improperly  brought  his  action  to  reoover  land  in  equity,  it  was 
transferred  to  the  ordinary  docket.  Plaintiff  then  filed  an  amended  petition  stat- 
inn:  a  cause  of  action  in  ejectment,  and  defendant  filed  an  answer  to  it.  Heid^  that 
it  was  open  to  plaintiff  to  prove  anv  facts  allied  in  the  amended  petition  additional 
to  those  contained  in  the  original  petition,  and  not  inconsistent  with  the  allega- 
tions of  the  latter,  and  that  a  demurrer  to  the  amended  petition  was  improperly 
sustained. 

Appeal  from  circuit  court,  Franklin  county. 

G.  W.  Craddock  and  W.  H,  Julian,  for  appellant     W.  H,  Posey,  for  ap» 
pellee. 

Lewis,  J.    This  action  was  instituted  by  appellant  to  recover  a  tract  of 
land  purchased  by  him  at  a  sheriff's  sale  for  the  payment  of  taxes  due  by  the 
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owner;  was  at  first  improperly  placed  on  the  equity  docket;  and  in  the  peti- 
tion»  to  which  a  demarrer  was  sustained,  the  plaintiff  undertook  to  set  out 
the  proceedings  had  by  the  sheriff  in  making  the  sale.  But  subsequently  the 
action  was  transferred  to  the  ordinary  docket,  and  an  amended  petition  in  the 
nature  of  an  action  in  ejectment  was  filed,  in  which  we  think  was  contained 
a  statement  of  facts  sufficient  to  constitute  a  cause  of  action;  but,  although 
an  answer  to  it  was  filed,  a  demurrer  was  avstained,  and  the  action  was  dis- 
missed. 

Notwithstanding  the  previous  pleadings  by  the  plaintiff,  he  might,  upon  the 
trial  of  the  case  as  an  ordinary  action,  have  given  in  evidence,  under  the  gen- 
eral issue  raised  by  his  last  petition  and  answer  thereto,  any  additional  facts 
in  support  of  his  cause  of  action,  not  being  precluded  from  doing  so  by  any- 
thing before  alleged  by  him.  As,  therefore,  the  last  amended  petition  was 
sufficient  under  the  Civil  Code,  and  the  issue  made  by  it  was  joined  by  ap- 
pellee, it  was  error  to  cut  off  a  trial  of  that  issue  by  the  jury.  Wherefore 
the  judgment  is  reversed,  and  cause  remanded  for  further  proceedings  con- 
sistent with  this  opinion. 

FiCENEB  t>.  FlCENER. 

{Qmrt  9/  AppeaU  of  Kentucky,    March  22,  1887.) 

DivoHCB— Nbw  Trial— PRACTKm—JuDGMMiT. 

Civil  Code  Ky.  |  344,  proyiding  for  a  new  trial  in  cases  where  the  grounds  there* 
for  are  discovered  after  the  term  at  which  the  decision  was  rendered,  but  declaring 
that  the  section  shall  not  apply  to  divorce  cases,  does  not  prohibit  setting  aside  the 
judgment  in  a  divorae  case  dnring  the  term  at  which  it  was  rendered,  and  while 
the  conditions  of  both  parties  remain  anchanged. 

Appeal  from  Louisville  chancery  court. 

Richards  &  Nines  and  A.  C,  Rttcker,  for  appellant.  O^Ifeal,  Jackson  <fr 
PTielps,  for  appellee, 

Prtor,  C.  J.  In  this  case,  the  appellee,  who  is  the  wife  of  the  appellant* 
Hied  her  petition  for  a  divorce  a  vinculo,  and  obtained  a  judgment  after  proper 
service  and  proof  heard.  In  a  few  days  after  the  judgment  was  rendered, 
the  same  was  set  aside  at  the  instance  of  the  wife,  leaving  the  parties  still 
husband  and  w)fe«  This  seems  to  have  been  done  without  notice  to  the  hus- 
band, who  afterwards  came  in  and  moved  to  set  aside  the  order  by  which  the 
judgment  for  a  divorce  was  set  aside.  His  motion  was  overruled,  and  the 
wife  then  offered  an  amended  petition,  praying  for  a  divorce  from  bed  and 
board,  and  asserting  some  property  rights  as  against  the  husband  by  reason 
of  certain  conveyances  made  by  him  to  her,  and  also  asiiing  that  she  be  per- 
mitted to  retain  the  custody  of  her  children.  The  husband  answered  this 
amended  petition,  making  his  answer  a  cross-petition  against  the  wife,  and 
asked  for  a  divorce  from  her  on  the  ground  of  adulteiy,  and  a  restoration  of 
the  property  he  had  conveyed  to  her.  The  wife  joined  issue  with  the  hus- 
band as  to  the  existence  of  the  charges  made  against  her;  and  upon  the  hear- 
ing below  the  chancellor  dismissed  the  petition  of  the  wife  and  the  cross-pe- 
tition of  the  husband,  leaving  them  as  husband  and  wife,  without  any  order 
as  to  the  custody  of  the  children  or  a  judgment  as  to  the  property  conveyed 
by  the  husband. 

It  is  plain  that  after  the  term  at  which  a  judgment  for  a  divorce  has  been 
rendered,  that  the  grounds  for  setting  aside  ordinary  judgments  at  law  or  in 
equity  do  not  apply  to  judgments  for  divorce,  but  they  become  final,  as  is  pro- 
vided by  the  Code.  During  the  term,  however,  and  while  the  conditions  of 
both  parties  remain  unchanged,  we  perceive  no  reason  why  the  judgment  may 
not  be  set  aside  at  the  instance  of  the  complaining  party.  The  wife  in  this 
case  may  have  relented,  or  did  not  wish  the  separation  to  be  final,  and  there- 
fore asked  that  the  judgment  be  set  aside.    This  should  not  have  been  done, 
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however,  without  notice  to  the  husband;  and,  if  he  had  stood  by  his  motion  to 
set  aside  the  order  by  which  the  judgment  for  a  divorce  was  rendered  inef- 
fectual, a  reversal  would  have  followed,  by  which  the  appellee,  the  wife, 
would  have  been  required  to  give  some  reason  for  setting  aside  the  judgment. 
The  husband,  however,  not  only  litigates  the  right  of  the  wife  to  the  property 
in  controversy,  but  seeks  to  obtain  a  divorce  from  her  on  the  ground  of  adul- 
tery; and  in  the  investigation  of  the  case  it  is  made  apparent  that  neither 
party  is  entitled  to  be  heard  by  the  chancellor,  and  certainly  not  the  husband. 
The  act  of  adultery  is  proven  by  one  witness,  who  himself  seems  to  have  been 
a  party  to  the  crime,  and  whose  testimony  on  its  face  is  incredible,  and  was 
properly  disregarded.  Acts  of  adultery  have  been  attempted  to  be  shown 
from  circumstances  attending  the  association  of  the  wife  with  one  John  Me> 
6 win;  and,  to  establish  these  circumstances,  witnesses  have  been  introduced 
unworthy  of  credence,  both  from  their  general  habits  and  their  indisposition 
to  tell  the  truth. 

The  conduct  of  the  wife  is  not  by  any  means  blameless;  for  she  seems  to 
have  lost  in  many  respects  that  modesty  that  belongs  to  real  womanhood,  and 
mingled  with  those  whose  associations  taught  wiclsedness  instead  of  virtue. 
She  was,  however,  by  reason  of  the  dissipated  habits  of  her  husband,  forced  to 
enter  the  saloon,  and  play  the  man  and  bar-tender  for  the  support  of  herself  and 
family.  She  seems  to  have  clothed  and  fed  her  children  well,  without  the  aid 
of  the  husband,  and,  so  far  as  this  record  shows,  the  latter  contributes  nothing 
to  their  support,  and  is  entirely  indifferent  to  their  actual  necessities,  or  to 
their  happiness  in  life.  He  would  fight  his  own  children,  expose  his  naked 
person  to  his  family,  accuse  his  wife  on  all  occasions  with  being  too  intimate 
with  other  men,  and  certainly  presents  no  case  commending  him  to  the  con- 
sideration of  the  chancellor  in  this  vicious  and  dirty  controversy.  They  are 
both  in  fault;  the  wife's  conduct  causing  a  suspicion  of  her  virtue,  and  the 
husband's  cruel  treatment  of  his  family  and  habits  in  life  making  him  far 
worse  than  the  wife.  The  husband  has  attempted  to  show  some  effort  to  re- 
form, and  may  become  a  better  man,  and  the  wife  a  better  woman.  If  so. 
they  will  then  be  in  a  condition  to  live  together  as  man  and  wife,  and  the 
chancellor  will  have  full  power  over  the  case  both  as  to  the  property  and  the 
custody  of  the  children. 

Judgment  below  affirmed. 


Scott's  Ex'x  v.  Soott. 

(Court  of  Appeals  of  Kentucky.    March  19,  1887.) 

1.  Judicial  Balm — Execution — Return. 

It  is  the  policy  of  the  law  to  uphold  judicial  sales:  and,  where  the  return  of  the 
officer  upon  the  execution  is  of  aoubtful  meaning,  the  law  will  so  construe  it  as  to 
uphold  his  action. 

2.  Execution — Return — Cokstruction. 

The  entry  of  the  levy  upon  an  execution  not  explicitly  stating  when  levy  was 
made,  but  there  being  an  entry  as  to  when  the  execution  came  to  theofflcer^s  nands, 
hM,  that  the  two  entries,  when  read  together,  must  be  regarded  as  sabst-antially 
stating  that  the  execution  was  levied  the  day  it  reached  the  officer's  hands. 

8.  Same— What  Subject  to—Fraudulent  Conveyance. 

A  debtor  having  conveyed  away  his  land  for  the  purpose  of  defrauding  creditors, 
an  execution  creditor  may  disregard  the  deed,  and,  without  waiting  to  set  it  aside, 
may  levy  his  execution  upon  and  sell  the  land  for  his  debt. 

4.  Equity— Creditor's  Bill— Fraudulent  Conveyance— Prioritibs. 

A  creditor  who  has  brought  an  action  to  set  aside  the  debtor's  fraudulent  con- 
veyance, before  levying  an  execution  on  the  land,  cannot  hold  the  land  as  against 
another  creditor  who  had  previously  levied  on  it,  without  first  suing  to  set  aside 
the  fraudulent  conveyance. 
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Appeal  from  circuit  court,  Jessamine  county. 

/.  8.  £ro7iau0h  and  Wm.  Lindsay,  for  appellant.  Ben  P.  Campbell,  for 
appellee. 

Holt,  J.  John  D.  Scott  was  the  owner  of  an  undivided  one-third  of  three 
separate  tracts  of  land.  He  conveyed  his  interest  In  two  of  them  to  one  Rogers 
on  March  17,  1878;  and,  his  interest  in  the  remaining  one  having  been  sold 
under  two  executions,— one  in  favor  of  one  Campbell,  and  the  other  in  the  name 
of  !Robert  J.  Scott, — and  purchased  by  the  latter  at  the  amount  of  the  two  debts, 
the  sheriff,  on  March  14, 1878,  conveyed  it  to  him.  On  June  18,  1878,  an 
execution  in  favor  of  B.  A.  Buckner  and  against  John  D.  Scott  issued  upon 
a  judgment  rendered  upon  a  debt  which  was  created  prior  to  the  conveyances 
to  Bogers  and  Bobert  J.  Scott.  It  came  to  the  sheriff's  hands  on  the  follow- 
ing day;  and  in  this  controversy  it  is  claimed,  upon  the  one  side,  that  it  was 
levied  upon  that  day  upon  the  interest  of  the  execution  debtor  in  the  three 
tracts  of  land,  while,  upon  the  other  hand,  it  is  urged  that  it  does  not  appear 
that  it  was  levied  while  alive,  or  before  its  return-day,  which  was  the  fourth 
Monday  in  July,  1878.  The  interest  of  the  debtor  in  the  larger  and  also  in 
the  smaller  tract  was  sold  under  it  on  August  29,  1878,  and  purchased  by  the 
appellant,  Hannah  Scott,  at  a  little  over  $800;  but,  she  failing  to  give  bond 
for  the  purchase  money,  the  execution  was  returned  unsatisfied.  No  reason 
is  assigned  for  this  failure  upon  her  part  A  vend,  ex,  issued  on  October  21, 
1878,  and  under  it  the  debtor's  interest  in  the  three  tracts  was  sold  on  De- 
cember 16,  1878,  and  purchased  by  the  plaintiff  in  the  execution,  R.  A.  Buck- 
ner, at  the  price  of  1^688.48.  The  sheriff  conveyed  it  to  him  on  September 
17,  1880;  and  he,  on  August  22,  1881,  and  for  8741,  conveyed  it  to  the  ap- 
pellee, Edward  S.  Scott.  Prior  to  October  21,  1878,  Thomas  B.  Scott  had  ob- 
tained a  judgment  for  a  considerable  sum  against  John  D.  Scott,  upon  which 
an  execution  had  issued,  and  been  returned,  "No  property."  The  creditor 
having  died,  his  executrix,  the  appellant,  Hannah  Scott,  instituted  an  action, 
on  the  day  last  named,  against  John  1).  Scott,  Bobert  J.  Scott,  and  Charles 
W.  Bogers,  seeking  to  have  the  conveyances  to  them  declared  fraudulent,  and 
the  property  embraced  by  their  deeds  subjected  to  the  payment  of  the  judg- 
ment in  favor  of  her  testator.  Slie  obtained  a  judgment  on  August  18, 1881, 
declaring  them  void  as  to  the  creditore  of  John  D.  Scott,  and  subjecting  the 
landed  interests  named  in  them  to  sale  for  the  payment  of  her  debt,  save  that 
Bobert  J.  Scott  was  allowed  a  lien  upon  the  interest  he  had  purchased  at  sher- 
iff's sale  for  the  Campbell  execution  debt  paid  by  him,  and  for  a  portion  of  hift 
execution  debt  found  by  the  court  to  be  just;  because,  although  the  debtor,. 
John  D.  Scott,  had  procured  the  Campbell  and  Bobert  J.  Scott  judgments  to 
be  rendered,  yet  the  plaintiffs  in  them  were  not  shown  to  have  participated  ia 
the  fraudulent  purpose. 

As  the  suit  by  Thomas  B.  Scott's  executrix  was  not  brought  until  after  the 
issual  and  levy  of  the  Buckner  execution,  it  did  not  operate  as  a  lis  pendens 
as  to  it.  Under  her  judgment  the  lands  were  sold;  the  interest  of  John  D. 
Scott  in  two  of  the  tracts  being  purchased  by  Bobert  J.  Scott,  and  the  interest 
in  the  other  by  Bobert  S.  Perry.  Neither  Buckner,  nor  his  vendee,  Edward 
8.  Seott,  were  parties  to  her  suit.  The  present  action  was  brought  by  the  lat- 
ter to  quiet  his  title,  and  for  a  division  of  the  land.  Hannah  Scott,  executrix 
of  Thomas  B.  Scott,  Bobert  J.  Scott,  Bobert  S.  Perry,  Charles  W.  Bogers,  and 
the  other  joint  owners  of  the  land  were  made  defendants. 

It  is  urged,  first,  that  the  appellee  has  never  had  the  actual  possession  of 
the  land,  and  that  this  action  is  in  the  nature  of  a  bill  q^iia  timet,  and  cannot, 
therefore,  be  maintained.  If,  however,  his  vendor,  B.  A.  Buckner,  acquired 
title  by  his  execution  sale,  then,  as  it  has  by  purchase  vested  in  the  appellee, 
the  possession  of  the  other  joint  owners  inured  to  his  benefit,  and  the  posses- 
sion of  one  was  that  of  all.    It  is  inconvenient,  if  not  often  impossible,,  for 
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several  owners,  who  have  the  right  to  occupy  the  same  tract  of  land,  to  do  so 
at  the  same  time.  The  actual  possession  of  one,  therefore,  will  not  be  con- 
sidered adverse  to  his  co-owners,  but  as  the  common  possession  of  all.  They 
are  tenants  in  common,  all  being  in  law  in  the  actual  possession.  The  com- 
mon ownership  makes  this  rule  necessary.  Aside  from  this,  however,  this 
action  not  only  seeks  to  quiet  the  appellee's  title,  but  to  obtain  a  division  of 
the  land. 

It  is  next  said  that  as  the  appellee  is  the  plaintiff,  and  claiming  title  through 
an  execution  sale,  that  the  onus  is  upon  him  to  show  the  regularity  of  every 
step  necessary  to  pass  the  title  of  the  execution  defendant,  and  that  the  reoord 
in  this  instance  fails  to  show  that  the  execution  was  levied  while  it  was  alive. 
Upon  the  other  hand,  it  is  urged  that,  even  if  this  were  so,  yet  the  law  pre- 
sumes that  the  officer  did  his  duty,  and  acted  correctly;  that  it  must  be  pre- 
sumed that  he  would  not  have  made  a  sale  without  a  levy,  or  by  virtue  of  one 
made  wiien  the  execution  was  not  alive;  and  that,  therefore,  it  resta  with  the 
party  deny i ng  the  validity  of  the  sale  to  show  such  irregularity.  It  is  unnecee- 
sai-y. to* determine  this  question.  It  is  the  policy  of  the  law  to  uphold  judicial 
sales.  If  the  return  as  entered  by  the  officer  be  of  doubtful  import,  it  should 
be  construed  so  as  to  uphold  his  action.  The  entry  of  the  levy  upon  the  exe- 
cution in  this  instance  does  not  expressly  say  toTien  it  was  levied;  but  the 
entry  as  to  when  it  reached  his  hands,  although  copied  in  the  reoord  after  his 
indorsement  of  the  levy,  should  be  read  first.  It  shows  that  it  came  to  his 
hands  the  day  after  it  was  issued,  and  then  he  indorses  upon  it,  "Levied  this 
execution,"  etc.  These  indorsements,  when  read  in  the  order  in  which  the 
events  occurred,  and  fairly  construed,  must,  in  our  opinion,  be  regarded  as 
substantially  stating  that  the  execution  was  levied  the  day  it  reached  the  offi- 
cer's hands. 

The  objection  mainly  urged,  however,  to  defeat  the  appellee,  is  that,  when 
the  Buckner  execution  was  levied,  the  legal  title  to  the  land  was  vested  in 
Rogers  and  Robert  J.  Scott  by  virtue  of  the  deeds  to  them,  and,  not  being  in 
John  D.  Scott,  it  could  not  be  levied  on  as  his  property.  If  the  levy  and  sale  un- 
der this  execution  were  valid,  then,  manifestly,  the  title  acquired  by  Buduier 
related  back  and  took  effect  as  of  the  date  of  the  levy;  and,  when  it  was 
made,  the  appellant  had  no  suit  pending  to  operate  as  notice  to  the  execution 
creditor.  The  conveyances  to  Rogers  and  Robert  J.  Scott  were  attacked  as 
actually  fraudulent,  and  so  adjudged  in  the  suit  brought  by  Thomas  B.  Soott's 
executrix.  It  is  true  that  neither  R.  A.  Buckner  nor  the  appellee  were  par- 
ties to  it;  and  it  is  now  urged  that,  as  they  were  not  bound  by  it,  they  cannot, 
therefore,  avail  themselves  of  the  result  of  it,  and  that  the  appellee  must 
avoid  those  deeds  by  a  direct  attack  upon  them. 

Waiving  the  question  whether  he  has  not  in  effect  done  so  in  this  action, 
yet,  if  the  deed  of  a  debtor  to  his  land  be  actually  fraudulent,  then  his  execu- 
tion creditor  may  disregai*d  it,  and,  without  attacking  it,  levy  his  execution 
upon  and  sell  it  for  his  debt.  He  has  a  right  to  treat  it  as  a  nullity.  This  is 
so  because  the  law  regards  the  title  as  still  in  the  debtor,  and  will  not  con- 
sider it  as  having  passed  from  him  by  means  of  a  fraud.  It  is  suggested, 
however,  tliat  while  Buckner  had  the  right  to  have  his  execution  levied  upon 
the  land,  and  to  sell  it  in  disregard  of  the  Rogers  and  Robert  J.  Scott  deeds, 
that  yet,  having  done  so,  he  himself,  or  his  vendee,  must  then  by  an  ac- 
tion attack  them  as  fraudulent,  and  cannot  rely  upon  the  fact  that  they  were 
so  adjudged  in  a  suit  to  which  he  was  not  a  party.  As  against  the  fraudulent 
transferree,  however,  the  creditor  may  seize  the  property  as  that  of  the  fraud- 
ulent debtor,  and  the  title  that  may  be  thus  acquired  is  not  a  mere  equity  or 
right  to  control  the  legal  title,  and  have  the  fraudulent  sale  vacated  by  an  ap- 
propriate proceeding,  but  it  is  the  legal  title  itself,  against  which  the  fraudu- 
lent transfer  is  no  transfer  at  all.  The  legal  title  remains  in  the  debtor  as  to 
his  creditors,  notwithstanding  the  fraudulent  transfer,  and  the  possession  of 
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the  fraudulent  transferee  may  properly  be  regarded  as  that  of  the  debtor. 
McConnell  v.  Broton,  5  Mon.  484. 

Both  the  appellee  and  Scott's  executrix  were  creditors  of  John  D.  Scott; 
and  in  the  suit  by  her  these  conveyances  were  decided  fraudulent  as  to  his 
creditors.  The  parties  to  this  suit,  who  are  contesting  the  appellee's  right, 
were  either  parties  or  privies  to  that  action.  The  executrix  was  the  plaintiff 
in  it,  Robert  J.  Scott  was  a  defendant,  and  he  and  Perry  were  the  purchasers 
at  the  sale  made  under  the  decree  obtained  in  it.  Indeed,  the  only  party  now 
complaining  by  this  appeal  is  the  very  one  who  obtained  that  judgment.  The 
deeds,  being  fraudulent,  affected  neither  the  title  nor  the  possession.  The 
grantees  under  them  did  not  enter  into  the  actual  possession  of  the  land;  and 
the  appellant,  having  procured  a  decree  declaring  them  fraudulent  as  to  the 
"creditors  of  John  D.  S^tt,  is  not  in  a  position  to  deny  the  appellee's  right  to 
relief,  because  they  have  not  been  set  aside  for  a  like  reason  at  his  instance  in 
an  independent  proceeding.  The  land  may  have  been  purchased  by  Buckner 
at  a  sacrifice.  Mere  inadequacy  of  price  does  not,  however,  authorize  us  to 
set  aside  the  sale.  It  is  our  duty  to  ascertain  the  law,  and  then  declare  its 
mandate,  without  regard  to  any  seeming  hardship.  There  is  no  intimation  of 
any  fraud  upon  his  part. 

The  levy  of  his  execution  antedated  any  lis  pendens  of  the  appellant,  and 
his  title  relates  back  to  it,  and  the  judgment  below  must  be  and  is  affirmed. 


Barnbs  9.  Jaokson,  Adm'r. 

{(hurt  of  Appeals  of  Kentucky.    March  24,  1887.) 

1.  PlXADIKQ — AlDBB— VSHDOB  AND  PUBCHASSB. 

In  an  action  by  a  vendor  against  the  vendee  to  recover  the  purchase  price  of  Hie 
land  sold,  the  plaintiff  should  allege  that  he  had  a  good  title  to  the  land,  and 
should  set  it  oat.  But  the  error  is  cured  by  defendant's  answer  admitting  plaintiff 
had  good  title,  and  taking  issue  only  on  the  question  of  the  number  of  acres  con- 
tained in  the  tract. 

2.  JVDICIAL  SaLBS— NOTIOB. 

Under  Civil  Code  Ey.  Z  G9B,  providing  that  ever^  sale  nnder  an  order  of  court 
must  be  public,  and  shall  be  made  afler  such  notice  of  time,  place,  and  terms  of 
sale  as  the  order  may  direct,  held,  that  a  Judgment  directing  commissioner,  before 
making  sale,  *' to  post  notices  of  the  time,  place,  and  terms  of  sale,  as  sherifb  are 
Tequired  to  do  before  selling  land  under  execution,"  is  sufficient ;  the  duties  of  the 
sheriff  in  selling  land  under  execution  being  specifically  prescribed  by  statute. 

Appeal  from  circuit  court,  Laurel  county. 

W.  O,  Bradley,  for  appellant.    /.  M,  Unthankt  for  appellee. 

Bennett,  J.  Jarvis  Jackson  instituted  suit  in  the  Laurel  circuit  against 
the  appellant  to  recover  judgment  for  the  purchase  price  of  a  tract  of  land 
which  he  had  sold  to  the  appellant,  and  to  enforce  a  lien  thereon  for  the  satis- 
faction of  the  judgment.  Jackson  alleged  in  his  petition  that  he  sold  to 
Barnes,  the  appellant,  by  title  bond,  which  Barnes  held  in  his  possession,  a 
boundary  of  laud  supposed  to  contain  1,000  acres  at  the  price  of  50  cents  per 
acre.  The  boundary  of  the  land  is  designated  by  other  tracts  of  land  which 
adjoin  it.  Jackson  also  alleged  that  he  was  able,  willing,  and  ready  to  con- 
vey by  deed  said  boundary  of  land  according  to  the  terms  of  the  bond,  less 
420  acres  thereof,  which  he  had  conveyed  to  John  Hash  at  the  request  of  the 
appellant,  and  a  litte  over  100  acres  in  said  boundary  held  by  R.  Wilburn, 
which  was  to  be  excluded  from  appellant's  purchase  as  soon  as  the  purchase 
money  was  paid  for  the  remainder  of  the  land.  Jackson  also  asked  that  the 
appellant  be  compelled  to  produce  the  title  bond  in  court,  so  that  the  land 
could  be  surveyed,  and  the  true  quantity  ascertained.  By  an  amended  peti- 
tion, Jackson  alleged  that,  since  filing  his  original  petition,  he  had  caused  the 
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land  to  be  surveyed,  and,  after  deducting  the  Hash  tract  and  the  Wilburn 
tract,  there  remained  699  acres,  the  metes  and  bounds  of  which  are  set  out  in 
the  amendment.  The  appellant  demurred  to  the  petition  and  amended  peti- 
tion. The  demurrer  was  overruled.  Appellant  then  filed  an  answer  to  the 
petition  and  amended  petition. 

The  answer  was  not  pertinent  to  the  allegations  of  the  petition  and  amended 
petition,  because  the  transaction  set  up  in  the  answer  related  to  the  purchase 
of  a  different  tract  of  land,  which  was  in  no  way  connected  with  the  trans- 
action sued  on.  The  boundary  of  land  sold  to  appellant,  and  the  number  of 
acres  therein,  and.the  price  per  acre  that  he  agreed  to  pay,  are  sufficiently  set 
out  in  the  petition  and  amended  petition.  Jackson  also  alleged  in  his 
petition  that  he  was  able,  willing,  and  ready  to  convey  the  boundary  of  land, 
according  to  the  terms  of  the  title  bond,  as  soon  as  the  purchase  money  was 
paid.  But  the  character  of  title  that  Jackson,  by  his  title  bond,  covenanted 
to  convey,  was  not  alleged,  nor  was  it  alleged  that  he  had  title  to  the  land. 
These  were  necessary  allegations.  Therefore  the  demurrer  should  have  been 
sustained. 

But  the  appellant,  by  his  amended  answer,  cured  the  defect,  and  thereby 
waived  his  right  to  a  reversal  on  account  of  the  error  in  overruling  tbe  de- 
murrer; for  he  admitted  in  his  amended  answer  that  Jackson  owned  said 
boundary  of  land  which  he  bought  by  title  bond,  but,  differing  from  Jackson  as 
to  the  quantity,  thought  that  boundary  contained  something  near  600  acres 
which  he  acquired;  and,  after  deducting  the  Hash  purchase  of  420  acres,  he 
was  willing  to  take  and  pay  for  the  remainder,  whatever  the  quantity,  at  50 
cents  per  acre.  Therefore,  the  appellant,  having  admitted  Jackson's  owner- 
ship of  the  quantity  of  land  contained  in  the  boundary  not  otherwise  disposed 
of,  and  having  consented  to  take  tlie  quantity,  whatever  it  was,  in  discharge 
of  the  title  bond,  cured  the  defect  in  the  petition  and  amended  petition;  and 
the  surveyor's  report  of  survey  and  the  proof  in  the  case  having  shown  that 
there  were  699  acres  of  land  in  the  boundary  outside  of  the  excluded  portions 
which  belonged  to  Jackson,  and  which  were  conveyed  by  the  title  bond,  the 
lower  court  did  right  in  giving  judgment  against  the  appellant  for  $349.50, 
the  price  of  the  land  at  50  cents  per  acre,  with  interest  thereon,  etc.,  and  for 
a  sale  of  the  land  to  satisfy  the  judgment. 

The  objection  that  the  judgment  fixed  no  time  or  place  for  making  the 
sale  is  not  well  taken.  Section  696  of  the  Civil  C!ode  provides  that  "every 
sale  made  under  an  order  of  court  must  be  public,  upon  reasonable  credits  to 
be  fixed  by  the  court,  not  less,  however,  than  six  months  for  real  property, 
and  shall  be  made  after  such  notice  of  time,  place,  and  terms  of  sale  as  the 
order  may  direct,  and,  unless  the  order  direct  otherwise,  shall  be  made  at  the 
door  of  the  court-house  of  the  county  in  which  the  property,  or  the  greater 
part  thereof,  may  be  situated."  The  judgment  directed  the  commissioner  to 
sell  so  much  of  the  land  as  was  necessary  to  satisfy  the  debt,  interest,  and 
cost  on  a  credit  of  six  months,  and  to  take  bond  from  the  purchaser  for  the 
price,  with  approved  security,  payable  to  himself,  etc.  The  judgment  also 
directed  the  commissioner,  before  making  the  sale,  **to  post  notices  of  the 
time,  place,  and  terms  of  side,  as  sheriffs  are  required  to  do  before  selling  land 
under  execution."  As  the  duty  of  sheriffs  in  making  sales  of  land  under 
execution  is  fixed  by  statute,  the  direction  to  the  commissioner  was  equiva- 
lent to  directing  him  to  sell  the  land  at  the  court-house  door  in  Laurel  county, 
on  tlie  first  day  of  some  county  or  circuit  court  for  that  county,  to  be  fixed  by 
tlie  court,  after  having  advertised  the  time,  place,  and  terms  of  sale  by  written 
notices  set  up  at  the  court-house  door,  and  three  other  public  places  in  the 
vicinity  of  the  land,  for  15  days  next  preceding  the  sale.  Besides,  the  sec- 
tion of  the  Code,  tnipra,  provides  that,  unless  otherwise  directed  in  the  judg- 
ment, the  sale  shall  be  made  at  the  courtrhouse  door  of  the  county  in  which 
the  propeity,  or  the  greater  part  thereof,  may  be  situated. 
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After  the  death  of  Jaryis  Jackson,  the  case  was  revived  in  the  name  of  his 
administrator,  hy  the  consent  of  the  appellant. 
The  judgment  of  the  lower  court  is  affirmed. 


Pabrish  and  others  t).  Chbistofheb. 
(Court  of  Appeals  of  Kentucky,    March  24,  1887.) 

HbGBAKIO'S  LiKK— RiORIB  or  SUBOOimtACrOBr-CLAIK  AOAIKST  COITTRAGTOB. 

Under  Gen.  8t.  Ky.  e,  70,  3  5,  providing,  in  reference  to  the  lien  of  a  mechanic  or 
material-man,  that,  if  the  labor  x>erformed  or  materials  furnished  be  for  a  contractor 
or  subcontractor,  no  lien  shall  attach  for  the  same  unless  notice  in  writing  be  given 
the  owner  that  a  lien  will  be  claimed,  and  in  such  case  it  shall  be  the  duty  of  the 
owner,  if  be  is  at  the  time  indebted  to  the  contractor  or  subcontractor,  to  withhold 
a  sufficient  amount  to  satisfy  the  claim  of  the  party  so  notifying  him,  provided  his 
indebtedness  be  enough  to  pa^  such  person,  but  no  lien  shall  exist  in  favor  of  such 
person  in  case  the  contractor  himself  is  not  entitled  to  a  lien,  held  that,  if  the  principal 
contractor  is  liable  to  the  owner  in  damages  for  a  breach  of  contract  in  putting  vp 
the  building,  and  for  an  amount  greater  than  the  balance  of  the  contract  price  due,, 
he  has  no  hen,  and  consequently  a  subcontractor  under  him  can  have  none. 

Appeal  from  circuit  court,  Madison  county. 

8,  D.  Parriah,  for  appellants.    A.  /.  Meed,  for  appellee* 

Lewis,  J.  This  is  an  action  hj  a  subcontractor  against  the  owner  to  re« 
cover  the  value  of  labor  performed  and  materials  furnished  in  the  erection  of 
a  dwelling-house,  and  to  enforce  an  alleged  lien  thereon,  the  contractors  be- 
ing made  parties  defendants.  Section  5,  c.  70,  Gen  ►  St.,  under  which  the  ac- 
tion was  brought,  is  as  follows:  "If  the  labor  performed  or  materials  fur* 
nished  shall  not  be  performed  or  furnished  by  conti*act  with  the  owner,  but 
for  a  contractor  or  subcontractor,  no  lien  shall  attach  for  the  same,  unlesa 
notice  in  writing  be  given  to  the  owner  that  a  lien  will  be  claimed;  and  in 
such  case  it  shall  be  the  duty  of  the  owner,  if  he,  at  the  time  of  receiving 
such  notice,  is  indebted  to  the  contractor  or  subcontractor,  to  withhold  a  suf- 
ficient amount  to  satisfy  the  claim  of  the  party  so  notifying  him,  provided  his 
indebtedness  be  enough  to  pay  the  same,  and,  if  not,  then  he  shall  pay  to  the 
extent  of  his  indebtedness.  *  ♦  ♦  If  the  owner  shall  fail  to  pay,  upon 
notice,  as  required  in  this  section,  the  property  shall  be  in  lien  for  the  amount 
he  ought  to  pay  as  prescribed  in  the  tirst  section  of  this  chapter:  provided^ 
that  no  lien  shall  exist  in  favor  of  such  person  in  case  the  contractor  himself 
is  not  entitled  to  a  lien,  nor  shall  the  liens  authorized  by  this  chapter  have 
effect  if  security  shall  have  been  taken  for  the  labor  performed  or  materials 
furnished." 

The  notice  in  writing  required  in  such  cases  appears  to  have  been  given » 
and  there  is  no  controversy  about  the  labor  performed,  materials  furnished, 
nor  the  value  thereof,  as  averred  in  the  petition.  But  a  recovery  is  resisted* 
and  the  existence  of  the  alleged  lien  controverted,  upon  the  ground  that  he, 
the  owner,  was  not,  at  the  date  of  the  notice,  indebted  to  the  principal  con- 
tractor on  account  of  the  erection  of  the  house,  which  he  averred  had  not 
been  completed  according  to  the  contract  entered  into  between  them,  and  that 
he  had  fully  paid  him  all  he  owed  him  under  the  contract.  If  the  principal 
contractor  has  either  taken  from  the  owner  security  for  the  labor  performed 
and  material  furnished,  has  been  paid  in  full,  or  is  liable  in  damages  for  a 
breach  of  contract  for  an  amount  greater  than  the  balance  of  the  contract 
price  due,  he  has  of  course  no  lien;  and  consequently  a  subcontractor,  between 
whom  and  the  owner  there  is  no  privity,  can  have  none.  It  is  not,  nor 
attempted  to  be,  definitely  shown  how  much  the  alleged  claim  of  the  owner 
against  the  principal  contractor,  for  failure  to  complete  the  house,  amounts 
to,  nor,  although  the  latter  is  a  party  defendant  to  the  suit,  does  the  owner 
make  his  answer  a  cross-action  against  him. 
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The  issue  whether  the  owner  was  or  not,  at  the  date  of  the  notice,  indebted 
to  the  principal  contractor,  under  the  contract  betWeen  them,  in  an  amount  suf- 
ficient to  satisfy  the  subcontractor's  demand,  was  made  by  the  pleadings,  and, 
upon  the  proof  heard  before  him,  the  master  commissioner,  to  whom  the  case 
was  referred,  reported  in  favor  of  the  plaintiff,  and  that  report  was  confirmed 
"by  the  lower  court,  and  judgment  rendered  directing  a  sale  of  the  house  to 
satisfy  the  debt  of  the  plaiutiff.  The  evidence  is  conflicting;  but  the  sub- 
contractor, who  is  a  painter,  swears  that  the  owner  informed  him,  before  he 
finished  the  painting  and  after,  that  there  was  enough  money  in  his  hands 
due  the  principal  contractor  to  pay  the  amount  he,  the  subcontractor,  was  en- 
titled to;  and  he  is  corroborated  by  other  witnesses.  And,  besides,  the  evi- 
dence tends  to  show  that  the  subcontractor  was  induced  to  continue  his  labor, 
which  he  had  intended  to  abandon,  by  the  assurance  of  the  owner  that  he 
would  be  paid  by  him  out  of  what  was  going  to  the  principal  contractor. 

In  view  of  the  impartial  report  of  the  commissioner,  the  judgment  of  the 
lower  court,  and  the  evidence  in  support  of  the  plaintiff  ^s  claim,  which  seems 
to  us  of  equal  if  not  greater  weight  than  that  offered  by  the  defendants*  we 
do  not  feel  authorized  to  disturb  the  judgment,  and  it  is  afiirmed. 


Perkins  and  another  v.  Towery  and  others. 

{Court  of  Appeals  of  Kentucky,    March  2G,  1887.) 

WitL— Married  Woman— Ejbctmknt. 

Hnsbaiid  and  wife  brought  suit  to  recover  possession  of  an  undivided  one-half  of 
a  tract  of  land  alleged  to  belong  to  the  wife  as  general  estate.  The  wife  dying  during 
the  pendency  of  the  action,  the  husband  claimed  the  one-half  intereat  in  nisown 
right  as  devisee  ander  his  wife's  will.  Held,  under  Gen.  St.  Ky.  c.  113,  {  2.  providing 
that  every  person  of  sound  mind,  not  being  under  21  years  of  age  nor  a  marriea 
woman,  may  make  a  will,  and  section  4.  providing  that  a  married  woman  may  by 
will  dispose  of  her  separate  estate,  that  the  will  in  this  case  was  invalid,  and  passed 
no  title  to  the  husband,  and  the  petition  was  proi>erly  dismissed. 

Appeal  from  circuit  court,  Caldwell  county. 

G.  W,  Duvall,  for  appellant.    Jas,  R.  Hewlett^  for  appellees. 

Bennett,  J.  The  appellant,  John  V.  Perkins,  and  his  wife,  P.  E.  Perkins, 
in  her  life-time,  brought  suit  in  the  Caldwell  circuit  court  for  the  purpose  of 
recovering  possession  of  an  undivided  half  of  a  tract  of  land  containing  800 
acres,  which  they  alleged  the  appellees  were  withholding  from  them  without 
right.  They  also  alleged  that  the  undivided  half  of  the  tract  of  land  belonged 
to  5fi*s.  Perkins  as  her  general  estate.  Appellees  answered,  denying  Mrs. 
Perkins'  title,  and  setting  up  title  in  themselves  by  adverse  possession,  etc. 
During  the  pendency  of  the  action,  Mrs.  Perkins  died,  leaving  a  last  will,  by 
which  she  deWsed  the  land  in  controversy,  together  with  her  other  property, 
to  her  husband,  the  appellant.  He  then  filed  an  amended  petition,  setting  up 
the  death  of  his  wife,  the  will,  its  probate,  and  that  he  was  the  owner  of  the 
land  in  controversy  under  and  by  virtue  of  the  will,  but  in  no  other  right. 
The  lower  court,  upon  the  hearing  of  the  case,  dismissed  appellant's  petition. 
He  has  appealed  from  that  judgment  to  this  court. 

If  the  will  of  appellant's  wife  conferred  upon  him  title  to  the  land,  then  the 
circuit  court  should  not  have  dismissed  the  action;  if  it  did  not,  then  the  dis- 
missal was  right.  By  section  2,  <?.  118,  Gen.  St.,  it  is  provided  that  "every 
person  of  sound  mind,  not  being  under  twenty-one  years  of  age  nor  a  married 
woman,  may  by  will  dispose  of  any  estate,  right,  or  interest  in  real  or  personal 
estate  that  he  may  be  entitled  to  at  his  death,"  etc.  By  section  4  of  the  stat- 
ute, supra,  it  is  provided  that  "a  married  woman  may  by  will  dispose  of  any 
estate  secured  to  her  separate  use  by  deed  or  devise,"  or  in  the  exercise  of  a 
written  power  to  make  a  will."  By  section  2  of  the  statute,  supra,  a  mar- 
ried woman  is  denied  the  power  to  dispose  of  her  general  estate  by  will. 
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The  fourth  section  of  the  statnte  makes  an  exception  as  to  any  estate  secured 
to  the  separate  use  of  a  married  woman  by  deed  or  devise,  and  empowers  her 
to  dispose  of  such  estate  by  wiJl;  also  she  may  dispose  of  her  estate  by  will  in 
the  exercise  of  a  written  power  to  make  a  will.  It  is  not  pretended  that  Mrs. 
Perkins  owned  the  estate  in  contioversy  as  separate  estate,  or  that  she  made 
a  will  in  the  exercise  of  a  written  power  to  make  a  will.  On  the  contrary, 
it  is  aUeged  that  she  owned  the  estate  as  her  general  estate  of  inheritance.  It 
follows,  therefore,  that  the  will  was  void,  and  passed  to  the  appellant  no  es- 
tate, either  legal  or  equitable,  in  the  property  in  controversy;  and,  the  appel- 
lant not  claiming  the  property  in  any  other  right,  the  lower  court  did  right  in 
dismissing  the  case. 

The  judgment  is  affirmed. 


Walton  and  others  v,  Rilst  and  others. 
{OouH  of  Appeals  of  Kentucky,    March  24,  1887.) 

1,  OOWBTITDTIONAL  XjAW— COUKTT  DeBT— ELECTIONS. 

GoDBt.  Ky.  art.  2,  J  38,  providing  that  no  act  of  the  legislature  authorizing  the 
creation  of  any  debt  on  behalf  of  the  commonwealth  shall  become  effective  until  It 
baa  been  submitted  to  the  people  at  a  general  election,  and  shall  have  received  m 
majority  of  all  the  votes  then  cast,  does  not  include  debts  created  by  a  county  or 
other  municipal  division  of  the  state.  It  is  sufficient  if  such  a  debt  is  sanctioned 
by  local  vote  at  a  special  election. 

2.  COSPOBATIONB— RbOOBDING  ABTIOLBB—PBaBUMPTIOH. 

Under  Qen.  St.  Ky.  c.  56,  §  3,  relating  to  the  organization  of  incorporated  com- 
panies, ]>roviding  that,  before  commencing  business,  they  must  adopt  articles  of  in- 
corporation, sign  and  acknowledge  them,  and  have  them  reoordea  in  the  county 
clerk  8  office,  in  a  book  kept  for  that  purpose,  held  that,  where  the  articles  have 
been  filed  with  the  clerk,  it  must  be  presumed  that  he  did  his  duty,  and  recorded 
them  in  the  proper  book,  although  that  fact  does  not  affirmatively  appear.  And 
even  if  the  articles  were  recorded  in  a  deed-book,  and  not  '*in  a  book  kept  for  the 
purpose,"  as  required  by  the  statute,  the  incorporators  are  not  affected  by  the  fkct. 
They,  having  lodged  the  articles  with  the  clerk  for  record,  did  all  that  was  required 
of  them,  and  had  the  right  to  commence  business  at  once,  without  waiting  for  the 
record  to  be  made,  especially  as  section  6  provides  that  the  corporation  may  com- 
mence business  as  soon  as  the  articles  are  nled. 

8.  SaMB— FlLIKG  AsnCLBS— TUBKPIKB  COMPAVT— TaZATIOIT. 

Under  section  4,  providing  that  corptorations  for  the  construction  of  any  work 
of  internal  improvement  shall,  in  addition,  file  a  certified  copy  of  its  articles  of  in- 
corporation in  the  office  of  the  secretary  of  state,  and  have  tne  same  recorded  in  a 
book  kept  for  that  purpose,  and  section  6,  providing  that  the  corporation's  acts 
shall  be  valid  If  the  copy  be  filed  with  the  secretary  of  state  within  three  months 
from  such  filing  in  the  county  clerk's  office,  fields  that  the  filing  of  the  articles  with  the 
secaretary  of  state  within  the  prescribed  time  is  not  a  condition  precedent  to  the  com- 
pany's right  to  begin  work,  and  the  failure  of  a  turnpike  company  to  file  such  ar- 
ticles within  the  time  does  not  invalidate  a  tax  previously  levied  in  aid  of  the  tum- 
pi-ke;  especially  as  section  17  declares  that  the  l^ality  of  a  corporation  organized 
under  this  chapter  is  to  be  presumed,  and  that  its  franchise  cannot  be  forfeited  ex- 
cept in  a  regular  proceeding  brought  for  the  purpose ;  and  section  18  provides  tliat 
no  one  sued  for  any  injury  done  to  the  property  of  such  a  corporation,  or  for  any 
wrong  done  to  its  interests,  can  rely  upon  the  want  of  organization  as  a  defense; 
overruling  ffeinig  v.  Adams  &  Westlake  Mant^g  Co.,  81  Ky.  300. 

4.  Taxation— EzEBciSB  of  Poweb—Turnpike  Roads— Judge. 

The  Kentucky  act  of  April  26,  1880.  {  3,  (2  Acts  1879,  p.  686,)  to  provide  for  build- 
ing turnpike  roads  in  Toad  county,  directed  the  county  judge  to  levy  immediately  a 
tax  upon  the  district  after  the  election  voting  it  should  have  been  had,  and  directed 
the  county  clerk  to  make  out  and  deliver  to  the  sheriff  a  list  of  taxable  property  for 
the  district  as  shown  by  the  returns  of  the  assessor  of  the  county  for  the  Uui  annual 
assessmemt.  The  tax  not  having  been  levied  until  December,  1883,  Ae/d,  that  the 
power  of  the  county  judge  to  make  it  had  not  in  the  mean  time  lapsed.  The  list  of 
1883,  being  the  last  on  file,  was  the  proper  one  for  the  clerk  to  deliver  to  the  sheriil 
under  the  requirement  of  the  act. 

Appeal  from  circuit  court,  Todd  county. 
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Browfler  cfe  Edwards,  for  appellants.  Ben  T,  PerkUis  and  TF.  X.  ReeveSp 
for  appellees. 

Holt,  J.  The  order  of  the  judge  of  the  Todd  county  court,  submitting  to 
the  voters  of  magisterial  district  No.  6  of  the  county,  the  question  whether  a 
tax  of  $8,000  and  the  cost  of  its  collection  should  be  levied  upon  the  property 
of  the  district  to  aid  in  the  building  of  the  Elkton  turnpike  by  the  Elkton 
Turnpike  Company,  was  entered  on  February  12,  1888.  It  was  authorized  by 
legislative  enactment,  and  the  requisite  preliminary  steps  had  been  taken. 
The  election  was  held  on  March  10, 1883,  resulting  in  a  majority  of  69  votes 
for  the  proposition.  The  entire  vote  cast  appears  to  have  been  a  full  one  for 
the  precinct,  judging  from  its  population.  The  vote  was  pi-operly  ascertained 
and  certified,  but  no  further  proceedings  in  the  matter  were  had  until  Decem- 
ber 10,  1883,  when  the  county  court  judge  entered  an  order  levying  the  tax, 
and  appointing  as  collector  the  appellee  J.  W.  Biley.  The  appellants  then 
brought  this  suit  to  enjoin  its  collection.  The  grounds  relied  upon  to  sustain 
it  are  quite  numerous;  but  we  shall  consider  those  only  which  are  mainly 
urged  in  argument,  because  they  appear  to  us  to  be  t?ie  questions  in  the  case. 

Section  36  of  article  2  of  our  state  constitution  provides  that  no  act  of  the 
legislature  authorizing  the  creation  of  any  debt  on  behalf  of  the  common- 
wealth shall  become  effective  until  it  has  been  submitted  to  the  people  at  a 
general  election,  and  shall  have  received  a  majority  of  all  the  votes  then  cast, 
provided,  however,  that  the  general  assembly  may  borrow  money  to  pay  any 
part  of  the  debt  of  the  state  without  such  submission.  It  is  true  that  for- 
mer distinguished  judges  of  this  court  have  differed  as  to  whether  tliis  pro- 
vision includes  debts  created  by  a  county  or  other  municipal  division  of  tlie 
state;  but  to  our  minds  the  construction  which  for  years  has  beenpiaceil  upon 
it  by  both  the  legislative  and  executive  branches  of  the  government  must 
control.  For  a  long  period  of  time  it  has  been  the  legislative  practice  to  sanc- 
tion the  creation  of  such  indebtedness  when  approved  by  the  local  vote  at 
special  elections. 

The  Elkton  Turnpike  Company  was  organized  as  a  corporation  under  the 
provisions  of  chapter  56,  of  the  general  statutes.    It  provides: 

"Sec.  3.  Before  commencing  any  business  except  that  of  their  own  organi- 
zation, tliey  [the  corporators]  must  adopt  articles  of  incorporation,  which 
shall  be  signed  and  acknowledged  by  them  as  deeds  are  required  to  be  ac- 
knowledged, and  recorded  in  a  book  kept  for  timt  purpose  in  the  office  of  the 
clerk  of  the  county  court  of  the  county  where  the  principal  place  of  busi- 
nesss  is  to  be. 

"Sec.  4.  Corporations  for  the  construction  of  any  work  of  internal  im- 
provement shall,  in  addition,  file  a  certified  copy  of  such  articles  in  the  office 
of  the  secretary  of  state,  and  have  the  same  recorded  by  him  in  a  book  kept 
for  that  purpose.    ♦    ♦    ♦" 

"Sec.  6.  The  corporation  may  commence  business  as  soon  as  the  arti- 
cles are  filed  for  record  in  the  office  of  the  county  court  clerk,  and  their  acts 
shall  be  valid  if  the  publication  in  a  newspaper  is  made,  and  the  copy  filed  in 
the  office  of  the  secretary  of  state,  when  such  filing  is  necessary,  within  three 
months  from  such  filing  in  the  clerk's  office.    •    ♦    ♦» 

The  appellants  resist  the  collection  of  the  tax,  upon  the  ground,  mainly, 
that  the  turnpike  company,  the  business  of  which  is  not  to  operate,  but 
merely  to  construct,  the  road,  was  never  in  esse  as  a  corporation  or  legally 
organized;  that  it  had  no  corporate  existence;  that  it  had  not  performed  the 
conditions  required  of  it  under  the  statute  in  order  that  the  franchise  may 
vest,  and  therefore  the  subscription  is  void.  The  newspaper  publication  or 
notice  required  by  the  statute  was  properly  given.  This  is  not  questioned. 
It  is  asserted,  however,  that  the  county  clerk  recorded  the  articles  of  incorpo- 
ration in  a  deed-book,  and  not  in  "a  book  kept  for  that  purpose."    This, 
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however,  does  not  appear  from  the  record.  They  were  acknowledged  and 
filed  for  record  on  February  12,  1883;  and  the  copy  of  them,  which  is  madea 
part  of  this  record,  shows  that  the  clerk  certified  that  they  were  lodged  for  rec- 
ord and  duly  recorded.  The  presumption  must  be  indulged  that  they  were 
recorded  in  the  proper  record  book. 

But,  conceding  that  they  were  recorded  in  a  deed-book,  yet  this  was  the  act 
of  the  clerk.  The  corporators  lodged  them  for  record,  and  had  the  right  to 
presume  that  the  clerk  would  properly  perform  his  duty,  and  record  them  as 
directed  by  the  statute.  The  requirement  as  to  recording  is  for  the  purpose . 
of  giving  notice,  and  preserving  the  articles  of  incorporation.  Moreover,  the 
statute  provides  that  *'the  corporation  may  commence  business  as  soon  as  the 
articles  are  filed  for  record  in  the  office  of  the  county  court  clerk."  This 
would  often  be  necessary,  and  this  provision  of  the  statute  is  not  in  conflict 
with  section  3,  mpra^  because,  when  the  two  are  considered  together,  they 
should  not  be  construed  as  requiring  that  the  articles  shall  be  recorded  before 
beginning  business,  but  only  that  they  shall  be  adopted,  signed,  acknowledged, 
and  filed  for  record.  The  copy  of  the  articles  of  incorporation  were,  however, 
not  filed  in  the  office  of  the  secretary  of  state  within  three  months  from  the 
time  when  they  were  filed  in  the  county  clerk^s  office  fori-ecord,  and  not  until 
December  10,  1883. 

As  the  order  for  the  election  was  made  on  February  12, 1883,  and  it  was  held 
on  March  10th  following,  and  as  nearly  ten  months  had  elapsed  from  the  time 
of  the  filing  of  the  articles  of  incorporation  in  the  clerk's  office  before  the  copy 
was  filed  in  the  office  of  the  secretary  of  state,  it  is  urged  that  the  imposition 
of  the  tax  was  illegal  and  void.  This  argument  is  based  upon  the  ground  that 
the  corporation  was  not  in  being ;  tliat  its  existence  was  a  condition  prece- 
dent to  the  exercise  of  any  power  looking  to  a  subscription  in  aid  of  the  road; 
that  the  corporators  failed  to  complete  the  organization  begun  on  February 
12, 1888,  by  not  filing  the  copy  in  the  secretary's  office  within  three  months 
from  that  day,  and,  having  so  failed,  they  could  not  do  so  thereafter.  This 
involves  the  construction  of  a  statute  somewhat  doubtful  in  meaning,  owing 
to  an  apparent  cunfiict  in  some  of  its  provisions.  It  is  only  corporations  for 
the  construction  of  any  work  of  internal  improvement  that  are  required  to  so 
file  a  copy  of  their  articles  of  incorporation;  and  the  sixth  section,  supra, 
therefore  uses  the  words,  **  when  such  filing  Is  necessary. "  The  Elkton  Turn- 
pike CJompany,  however,  is  a  corporation  of  the  class  to  which  this  direction 
applies;  and  the  question  therefore  arises  whether  its  existence  depended  upon 
this  being  done.  In  determining  this  question,  the  seventeenth  and  eighteenth 
sections  of  the  statute  should  be  considered  in  connection  with  the  sixth. 
They  are: 

**Sec.  17.  Persons  acting  as  a  corporation  under  the  provisions  of  this  act 
shall  be  presumed  to  be  legally  organized  until  the  contrary  is  shown ;  and  no 
such  franchise  shall  be  declared  actually  null  or  forfeited  except  in  a  regular 
proceeding  brought  for  that  purpose. 

^8ec,  18.  No  persons  acting  as  a  corporation  under  the  provisions  of  this 
act  shall  be  permitted  to  set  up  or  rely  upon  the  want  of  a  legal  organization 
as  a  defense  to  action  brought  against  them  as  a  corporation ;  nor  shall  any 
person  who  may  be  sued  on  a  contract  made  with  such  corporation,  or  sued 
for  an  injury  done  to  its  property,  or  for  a  wrong  done  to  its  interests,  be 
permitted  to  rely  upon  such  want  of  legal  organization  in  his  defense." 

The  statute  evidently  comtemplates  the  transaction  of  business  by  the  or- 
ganization as  a  corporation  as  soon  as  the  articles  of  incorporation  are  filed  in 
the  clerk's  office.  Indeed,  the  sixth  section  expressly  gives  this  power:  **T7ie 
corporation  may  commence  business  as  soon  as  the  articles  are  filed  for  record 
in  the  office  of  the  county  court  clerk.  •  •  •"By  the  seventeenth  section 
the  legidity  of  its  organization  is  to  be  presumed,  and  the  franchise  cannot  be 
declared  null  or  forfeited  except  in  a  regular  proceeding  instituted  for  that 
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purpose.  These  provisions  recognize  indisputably  the  existence  of  the  cor- 
poration from  the  time  of  the  filing  of  the  articles  of  incorporation  in  the 
clerk ^s  office.  It  is  said,  however,  that  the  sixth  section  by  implication  de- 
clares its  acts  void,  if  the  four- weeks  notice  by  newspaper*  publication,  re- 
quired by  the  statute,  is  not  given,  and  the  copy  of  the  articles  of  incorpora- 
tion filed  with  the  secretary  of  state,  in  cases  where  such  filing  is  necessary, 
within  three  months  from  the  time  of  filing  them  in  the  clerk's  office.  The 
eighteenth  section,  however,  qualifies  this,  and  provides  that  the  persons  so 
acting  as  a  corporation  shall  not  rely  upon  a  want  of  legal  organization  as  a 
defense  to  an  action  brought  against  them  as  a  corporation,  nor  shall  any  one 
who  may  be  sued  on  a  contract  made  with  "stich  corporation,"  or  for  any  in- 
jury done  to  its  property,  or  for  any  wrong  done  to  its  interests,  rely  upon 
such  a  defense.  The  legislature  apparently  intended,  even  if  they  did  not  do 
so,  to  provide  by  this  section  for  every  state  of  case  which  could  arise;  and  to 
give  it  effect  we  must  restrict  the  operation  of  the  sixth  section,  supra,  so  far 
as  it  by  implication  declares  the  acts  of  the  corporation  invalid,  to  cases 
where  it  is  sought  to  annul  the  franchise,  as  authorized  by  the  seventeenth 
section  of  the  statute.  This  construction  is  necessary  to  give  effect  to  the 
entire  law,  and  it  appears  to  be  in  harmony  with  the  legislative  intent  when 
the  act  is  considered  as  a  whole.  Unless  so  construed,  its  provisions  are  irre- 
concilable. 

We  are  aware  that  these  views  are  in  conflict  with  the  case  of  Heinig  v. 
Adams  &  WesUake  Manvf'g  Co,,  81  Ky.  300,  where  it  was  held  that  an  or- 
ganization under  chapter  56  of  the  General  Statutes  could  have  no  existence 
as  a  corporation  unless  it  appeared  that  the  notice  by  publication  had  been 
given,  and  a  copy  of  the  articles  of  incorporation  filed  in  the  office  of  the  sec- 
retary of  state,  when  such  filing  is  necessary,  within  three  months  from  the 
time  of  filing  in  the  county  clerk's  office,  and  that  these  matters  were  condi- 
tions precedent  to  the  validity  of  any  acts  by  it  as  a  corporatioif.  It  was  a 
case  where  it  did  not  appear  that  the  notice  by  publication  had  been  given, 
and  it  was  there  said:  "Such  corporations  have  no  right  to  commence  bus- 
iness or  do  any  corporate  act  until  the  articles  of  incorporation  are  filed  in  the 
pi-oper  office  for  record,  and  the  notice  specified  by  section  5,  supra,  is  pub- 
lished for  the  length  of  time  and  within  the  time  named  in  sections  5  and  6." 
The  latter  part  of  this  statement  is  directly  in  the  face  of  the  statute.  More- 
over, the  court,  in  determining  the  case,  does  not  appear  to  have  considered 
sections  17  and  18,  supra;  and,  not  being  in  accord  with  the  views  above  ex- 
pressed, it  is  overruled.  It  results  that  the  objection  to  the  collection  of  the 
tax  upon  the  ground  that  the  corporation  was  not  in  being,  cannot  be  sus- 
tained. 

Some  inequality  of  burden  may  arise  from  its  imposition,  but  perfect  equal- 
ity of  taxation  is  unattainable;  it  can  only  be  approximated.  The  third  sec- 
tion of  the  act  of  April  26,  1880,  amendatory  of  "An  act  to  provide  for  the 
building  of  turnpike  roads  in  Todd  county,  Kentucky,  and  to  authorize  the 
different  magisterial  districts  or  election  precincts  to  vote  a  tax  for  that  pur- 
pose," provides  that  the  county  judge  shall  '* immediately"  levy  the  tjix 
upon  the  district  after  the  election,  provided  a  majority  of  the  votes  cast  are 
favorable  thereto,  and  that  "the  clerk  of  said  county  court  shall,  as  soon  as. 
practicable,  make  out  and  deliver  to  the  sheriff  of  Todd  county  a  list  of  the 
taxable  property  and  titles  of  said  district  as  shown  by  the  returns  of  the  as- 
sessor of  the  county  for  the  last  annual  assessment,"  2  Acts  1879,  p.  686. 
The  tax  was  not  levied  until  December  10, 1883,  although  the  election  was  in 
March  preceding,  and  it  is  therefore  urged  that  the  power  of  the  county  judge 
to  make  the  levy  had  lapsed.  The  list  was  made  from  the  assessor's  returns 
of  1883;  and  it  is  also  insisted  that  it  should  have  been  taken  from  those  of 
1882.  In  our  opinion,  however,  an  unreasonable  time  had  not  elapsed  after 
the  election,  before  the  levy  was  made,  and  the  list  is  then  to  be  made  '*aa 
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soon  as  practicable. "  The  act  does  not  provide  that  it  shall  be  taken  from  the 
assessment  of  the  preceding  year,  but  from  the  last  annual  assessment.  This 
means  the  last  one  then  on  file.  When  the  list.  In  this  instance,  was  made, 
the  time  had  expired  within  which  the  assessor  must  return  his  assessment. 
The  last  "annual  assessment"  then  on  file  was  that  of  1883,  and  it  was  proj>er 
to  make  the  list  from  it.    Judgment  affirmed. 


AviSRY  and  others  p.  Meikle  and  others. 
(Oonrt  of  Appeals  of  Kentucky.     March  2(>,  1887.) 

1.  Trade-Ma BK  —  Infbinoemekt — Mbasubk  of  Damages — Production  op  DocuMKim. 

In  a  suit  for  an  injunction  to  restrain  the  infringement  of  plaintiffs*  trade-mark 
on  certain  plows,  and  for  damages,  the  evidence  showed  that,  altliough  defendant 
had  not  actually  appropriated  plaintiffs*  trade-mark,  he  had  simulated  it  in  sucli 
manner  as  to  cause  his  plows  to  be  bought  by  the  public  for  plain  tiffs'  plows.  Held, 
that  defendant  might  be  compelled  to  produce  his  books  to  show  the  number  of 
plows  thus  simulated  and  sold  by  him,  and  the  measure  of  plaintiffs'  damages  was 
the  entire  net  profits  made  by  defendant  unon  such  sales.  Plaintiffs  are  not  confined 
to  the  recovery  of  the  profits  on  such  of  tne  simulated  plows  as  could  be  shown  to 
have  been  actually  represented  and  sold  as  the  plows  of  plaintiflb. 

2.  Samb—Aooouht  of  Pbopits. 

The  fact  that  plaintlfiTs  claimed  damages,  held  not  to  preclude  them  from  elect- 
ing to  have  an  account  of  profits,  as  such  an  account  constitutes  in  equity  tlie  true 
measure  of  damages  in  sucn  a  case. 

3.  Laches— Infringement  of  Tbads-Mabk. 

It  appearing  that  the  infringement  or  simulation  of  plaintifls'  trade-mark  com- 
plainea  of  began  in  November,  1878,  but  was  not  made  complete  until  some  time 
In  1870,  and  that  plaintiffs'  action  for  an  injunction  and  for  damages  was  brouglit 
within  five  or  six  months  thereafter,  heldy  there  was  no  such  laches  as  would  bar 
plaintiffs'  right  to  relief. 

Appeal  from  the  Louisville  law  and  equity  court. 

JffUr  <&  Heyman,  John  Mason  Brown,  Hargis  &  Eastin,  and  W.  O.  A' J,  L, 
Dodd,  for  appellants.  Jas,  S,  IHrtle,  Wm,  Lindsay,  and  Oeo,  M,  Davie,  for 
appellees. 

X'RTOR,  C.  J.  The  original  action  was  instituted  in  the  court  below  by  the 
present  appellants,  and  an  injunction  obtained  restraining  the  appellees  from 
the  use  of  appellants^  trade-mark  upon  certain  plows,  and  to  prevent  them, 
the  appellees,  from  selling  their  plows  as  the  plows  of  the  appellants.  The 
chancellor  below  having  denied  the  relief,  his  judgment  was  reversed,  this 
court  upon  the  hearing  holding  that,  while  the  appellees  had  not  used  the 
trade-mark  proper  of  the  appellants,  they  had  so  arranged  and  placed  the  let- 
ters and  numerals  u^ed  by  the  appellants  on  their  plows,  (the  plows  of  the 
appellees,)  and  with  the  same  coloring  and  staining  had  so  imitated  their  manu- 
facture, as  to  cause  their  plows  to  be  taken  and  sold  as  those  made  by  the  ap- 
pellants, and  that  an  intentional  violation  of  the  latter's  right  of  property  was 
in  this  way  made  to  deceive  the  public,  and  to  enable  the  appellees  to  use  their 
manufactures  as  that  of  the  Averys,  the  appellants.  This  court  said:  "By 
skillful  combination  of  legal  particles  taken  one  at  a  time,  and  in  the  aggre- 
gate leaving  the  mere  trade-mark  untouched,  they  have  so  combined  its  force 
and  effect  as  to  destroy  its  office  and  real  efficiency  to  distinguish  appellants' 
plows  from  all  others."  81  Ky.  113.  The  right  of  the  appellants  to  an  in- 
junction was  finally  determined,  and  the  case  remanded  for  further  proceedings. 

On  the  return  of  the  case  to  the  lower  court,  the  appellants  asked  for  a  ref- 
erence to  the  commissioner,  with  directions  to  hear  proof,  and  state  an  ac- 
count of  damages  between  tiie  parties,  by  reason  of  the  wrongful  acts  of  the 
appellees;  that  the  appellees  be  compelled  to  state  the  number  of  plows  that 
had  been  thus  simulated  by  them  that  were  sold,  and  the  profits  made  on  the 
sales;  and  that  they  be  compelled  to  produce  their  books,  etc.    The  court  de- 
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clined  to  make  such  an  order,  and,  the  case  having  been  transferred  to  the 
law  and  equity  court,  that  court  refused  to  instruct  the  commissioner  to  re- 
port what  profits  the  defendants  (appellees)  had  made,  but  held  that,  as  the 
infringement  of  the  propeity  riglit  had  been  committed  by  other  means  than 
the  appropriation  of  the  trade-mark  itself,  it  was  essential  in  equity  as  well  as 
at  law  to  show  the  fraudulent  intent,  and  therefore  the  profits  made  by  the 
appellees  should  not  be  the  measure  of  damages,  but  the  actual  injury  sus- 
tained by  the  appellants.  Under  this  view  of  the  law,  as  held  by  tiie  chan- 
cellor and  followed  by  the  commissioner,  the  appeHants  were  only  entitled  to 
recover  when  the  proof  showed  that  the  plows  of  Meikle  &  Co.  had  Ijeen  act- 
ually sold  as  the  plows  of  the  Averys;  and,  there  being  a  failure  in  that  re- 
spect, the  damages  were  merely  nominal,  and  no  recovery  except  for  nominal 
damages  was  allowed.  The  appellants  maintain,  as  this  court  had  deter- 
mined, that  the  simulation  was  intentional,  the  wrongful  appropriation  of 
this  property  right  of  the  appellants  was  consummated  when  these  plows  were 
sold  by  the  appellees  or  their  agents,  and  tlie  profits  realized  constituted  the 
criterion  of  damages  in  equity  when  no  special  damage  was  alleged  or  claimed 
by  the  appellants ;  while,  on  the  other  hand,  the  appellees  insist  that  it  was  a 
mere  tort,  and  the  injury  is  limited  to  cases  where  the  appellees  have,  in  sell- 
ing their  plows,  represented  them  in  fact  to  be  the  plows  of  Avery.  This  is 
the  real  and  only  issue  involved  on  the  appeal. 

We  do  not  understand  that  in  order  to  constitute  a  violation  of  the  right  of 
property  in  a  trade-mark,  that  it  is  necessary  that  the  trade-mark  itself  should 
be  imitated;  but  when  the  simulation  in  every  other  respect  is  so  made  as  to 
destroy  the  efficacy  of  the  trade-mark,  and  to  deceive  and  induce  others  to  be- 
lieve that  the  manufactured  article  is  that  of  the  real  owner  of  the  trade-mark, 
it  tlien  becomes  as  much  a  violation  of  the  right  of  property  as  if  the  trade- 
mark itself  had  been  appropriated.  Such  was  the  decision  In  this  case  on  the 
former  appeal,  and  the  intention  on  the  part  of  the  appellees  in  violating  this 
right  of  the  appellants  was  then  finally  determined.  The  fraudulent  intent 
M'itli  which  the  simulation  was  made  having  been  already  adjudged,  it  is  n»t 
necessary,  on  the  return  of  the  case  to  the  lower  court,  for  the  commissioner, 
under  an  order  of  reference,  to  hear,  or  the  appellants  to  ofTer,  proof  on  that 
subject,  but  a  simple  reference  to  the  commissioner  to  state  an  account  of 
profits  upon  proof  adduced,  which,  when  correctly  ascertained,  would  give  to 
tlie  appellants  all  the  relief  to  which  they  were  entitled.  In  compliance  with 
tliis  order,  the  commissioner  could  call  on  the  appellees  to  disclose  the  number 
of  plows  sold  and  the  profits  made,  or  appellants  could  establish  the  profits,  if 
any,  in  some  other  mode.  To  require  tlie  appellants  to  show  an  actual  fraud- 
ulent representation  made  by  the  appellees  to  those  who  purchased  their 
plows  would  be  impracticable,  and  result  in  permitting  the  wrong-doer  to 
appropriate  the  property  of  another  to  his  own  use  without  rendering  an  ac- 
count, as  he  would  scarcely  say  to  the  purchaser:  "These  plows  I  am  selling 
were  made  by  the  Averys."  The  law  makes  this  representation  for  him  when 
he  has  imitated  the  manufactured  article  that  he  is  selling  so  as  to  destroy  the 
trade-mark,  and  enable  him  to  sell  it  as  the  product  of  another.  While  the 
profits  made  by  the  wrong-doer  are  not  in  a  technical  legal  sense  to  be  termed 
damages,  still  the  text-b<x>ks,  as  well  as  some  of  the  reported  cases,  in  fixing 
the  measure  of  damages  in  a  court  of  equity  in  a  case  like  this,  say  that  the 
plaintiff  is  entitled  to  the  profits.  But  not  so  at  law;  he  may  there  recover 
more,  or  he  may  recover  less,  than  the  profits  re:ilized.  The  fraud  does  not  pre- 
vent a  recovery  of  the  profits  in  equity,  as  the  plaintiff  may  not  ask  for  more, 
or  be  satisfied  with  less.  Mr.  Upton,  m  his  book  on  Trade-marks,  in  discuss- 
ing the  rights  of  the  plaintiff  in  a  case  like  this,  says:  **It  is  a  violation  of  the 
right  of  property  in  a  trade-mark,  which,  upon  the  principles  established  as 
the  basis  of  the  protection  which  the  law  extends  to  such  property,  will  be* 
suppressed  by  the  extraordinary  powers  of  a  court  of  equity,  and  its  fruits 
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intercepted  and  restored."  Page  214.  An  example  is  given  in  this  work  of  a 
case  analogous  in  almost  every  feature  to  the  one  before  us,  where,  to  use  the 
language  of  the  author,  '*an  elaborate  simulation  had  been  made,  not  to  com- 
municate the  truth,  but  to  escape  the  penalty  of  a  falsehood." 

In  appropriating  this  trade-mark  by  such  a  close  imitation  as  to  render  it 
difficult  for  an  ordinary  observer  to  distinguish  the  one  plow  from  the  other, 
and  then  disposing  of  the  plows  to  the  public,  the  appellees,  according  to  a 
well-settled  rule  of  equity,  have  applied  the  profits  to  their  own  use  that  justly 
belonged  to  the  appellants,  and  it  is  not  necessary  to  inquire,  nor  will  the  chan- 
cellor stop  to  inquire,  whether  or  not  the  appellants  could  have  sold  their  plows 
to  the  same  parties.  The  trade-mark  is  their  property;  the  manufacture,  the 
result  of  their  skill ;  and  when  one  undertakes,  by  coloring,  painting,  and  so  ar- 
ranging his  manufacture  as  enables  him  to  virtually  destroy  the  trade-mark 
of  another,  and  to  sell  his  own  as  the  product  of  the  skill  of  the  real  inventor, 
it  is  as  much  a  violation  of  the  right  of  property  in  the  trad&-mark  as  if  the 
mark  itself  had  been  used.  The  appellants'  trade-mark  is  a  Maltese  cross, 
with  the  name  or  letters  "Avery"  distributed  in  its  arms  and  center.  It  is 
not  pretended  that  this  trade-mark  appeared  on  the  plows  made  and  sold  by 
the  appellees,  but  the  simulation  in  every  other  respect  is  complete,  and,  as 
was  heretofore  decided,  made  with  the  intent  to  invade  the  right  of  property 
in  the  trade-mark  of  the  appellants.  If  so,  the  appellants  are  entitl^  to  an 
account  of  profits.  It  has,  in  effect,  destroyed  the  trade-mark,  and  enabled 
one  to  sell  his  plows  as  the  manufacture  of  the  other. 

This  is  not  an  action  for  damages  by  the  Averys  against  Meikle  &  Co.  by 
reason  of  the  latter  selling  their  plows  as  the  plows  of  the  Averys.  If  so,  the 
ordinary  rule  in  regard  to  the  measure  of  damages  resulting  from  the  tort 
would  apply.  It  is  an  action  in  equity  to  restrain  the  appellees  from  the  use 
of  appellants'  trade-mark,  and  from  making  and  selling  plows  which,  by  cer- 
tain devices  and  colorable  imitation,  have  been  made  to  represent  the  plows 
of  Avery  &  Co.,  and  thereby  destroyed  their  trade-mark,  or  the  right  of  prop- 
erty in  it.  It  is  a  matter  of  doubt  whether  the  averments  contained  in  this  equi- 
table action  are  sufficient  to  make  it  a  good  petition  at  law  as  an  action  on  the 
case;  the  prime  object  being  the  injunction  to  prevent  the  wrong,  and  when, 
having  the  jurisdiction,  the  chancellor  will  order  an  account  of  profits.  The 
rule  as  to  the  measure  of  damages,  or  the  relief  to  which  the  plaintiff  is  or- 
dinarily entitled  in  such  a  case  as  this  when  in  a  court  of  equity,  is  "to  give 
as  damages  the  amount  of  profits  the  defendant  made  by  reason  of  his  wrong." 
The  rule  generally  recognized  as  the  true  one  is  to  give  as  damages  the  amount 
of  profits  the  defendant  shall  have  made  by  the  infringement.  Browne, 
Trade-marks,  508. 

In  this  case  it  has  been  adjudged  that  the  imitation  was  made  with  the  de- 
sign upon  the  part  of  the  appellees  to  make  profit  by  the  deception,  and  we 
perceive  no  reason  why  the  appellants  should  not  have  the  profits  if  they  claim 
nothing  more.  This  court  cannot  now,  if  so  disposed,  reconsider  the  ques- 
tion heretofore  determined,  by  requiring  the  plaintiffs  to  establish  a  decep- 
tion that  has  already  been  adjudged  to  exist.  In  equity  the  wrong-doer  is 
treated  as  a  trustee  in  respect  to  the  property,  and  is  considered  as  holding 
the  profits  for  the  rightful  owner.  This  rule  applies  as  to  patents;  and  the 
elementary  authors'on  the  subject  say:  "In  trade-mark  cases  the  rule  is  much 
the  same;  but,  in  the  latter,  considerations  are  involved  which  do  not  enter 
into  ordinary  patent  improvements,  as,  for  example,  loss  of  reputation,  so 
that  courts  allow  greater  scope  in  ascertaining  damages."  Browne,  Trade- 
marks. "In  equity,"  says  Mr.  Sutherland  in  his  work  on  Damages,  "when 
there  is  ground  for  invoking  its  jurisdiction,  and  an  infringement  has  been 
found  and  decreed,  and  there  has  been  no  unreasonable  delay  in  commencing 
suit,  an  account  of  profits  will  be  decree<l,  which  means  the  net  profits  the 
infringer  has  actually  realized."     Mr.  Upton  on  Trade-marks  says:  "The  or- 
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der  usually  made  by  courts  of  chancery,  that  the  defendant  keep  an  account 
of  the  sales  made  by  him,  to  the  end  that  he  pay  over  to  the  plaintiff  the  profits 
resulting  from  such  sales,  would  seem  to  indicate  a  rule."  While  this  author 
questions  the  wisdom  of  the  rule,  he  substitutes  no  other  for  the  guidance  of 
the  chancellor,  and  certainly,  when  the  intention  to  violate  appears,  and  the 
party  charged  is  acting  mala  fides,  he  should  not  be  heard  to  object  to  an  ac- 
count of  profits. 

The  supreme  court,  in  the  case  of  Root  v.  Railway  Co,,  105  U.  S.  189, 
said :  '*  When,  however,  relief  was  sought  which  equity  alone  could  give,  as  by 
way  of  injunction  to  prevent  a  continuance  of  the  wrong,  in  order  to  avoid  a 
multiplicity  of  suits  and  to  do  complete  justice,  the  court  assumed  jurisdic- 
tion to  award  compensation  for  the  past  injuiy,  not,  however,  by  assessing 
damages,  which  was  the  peculiar  office  of  a  jury,  but  by  requiring  an  account 
of  profits,  on  the  ground  that,  if  any  had  been  made,  it  was  equitable  to  re- 
quire the  wrong-doer  to  refund  them,  as  it  would  be  inequitable  that  he  should 
make  a  profit  out  of  his  own  wrong."  In  the  same  case,  citations  are  made 
from  the  opinions  of  Vice-chancellor  Wigram  in  Colbum  v.  Simms,  2  Hare, 
554,  and  of  Sir  J.  Lea<  i  in  Baily  v.  Taylor,  1  Russ.  &  M.  73.  In  Colbum 
V.  Simms  it  is  said:  "The  court  does  not  accurately  name  the  damages,  but, 
as  the  neiirest  approximation  it  can  make  to  justice,  takes  from  the  wrong- 
doer all  the  profits  he  has  made  by  his  piracy,  and  gives  them  to  the  party 
who  has  been  wronged."  In  Baily  v.  Taylor,  supra,  the  ground  for  relief 
is  laid  down  by  the  master  of  the  rolls  as  follows:  ''The  court  [alluding  to  a 
court  of  equity]  has  no  jurisdiction  to  jifive  to  the  plaintiff  a  remedy  for  an 
alleged  piracy,  unless  he  can  make  out  that  he  is  entitled  to  the  equitable  in- 
terposition of  the  court  by  injunction,  and  in  such  case  the  court  will  also 
give  him  an  account,  that  his  remedy  here  may  be  complete.  If  this  court 
do  not  interfere  by  injunction,  then  his  remedy,  as  in  case  of  any  other  injury 
to  his  property,  must  be  at  law.  Unless  that  primary  right  to  an  injunctioii 
exists,  this  court  has  no  jurisdiction  with  reference  to  a  mere  question  of 
damages." 

In  the  case  of  Graham  v.  Plate,  40  Cal.  593,  the  question  as  to  the  measure 
of  damages  was  carefully  considered,  and  hence  has  become  a  leading  case. 
It  was  there  argued  that  the  entire  profit  should  not  beheld  to  haveoiiginated 
from  the  wrongful  use  of  the  trade-mark,  but  that  tlie  intrinsic  value  of  the 
article  sold  should  enter  into  the  question  of  value,  and  thereby  lessen  the 
profits.  The  court  in  response  said:  "Every  consideration  of  reason,  justice, 
and  sound  policy  demands  that  one  who  fraudulently  uses  the  trade-mark  of 
another  should  not  be  allowed  to  shield  himself  from  the  liability  for  the  profit 
he  has  made  by  the  use  of  the  trade-mark,  on  the  plea  that  it  is  impossible  to 
determine  how  much  of  the  profit  is  due  to  the  trade-mark,  and  how  much  to 
the  intrinsic  value  of  the  commodity.  The  fact  that  it  is  impossible  to  ap- 
portion the  profit  renders  it  just  that  he  should  lose  the  whole." 

The  case  of  Leather  Co.  v.  Uirsohfleld,  L.  R.  1  Eq.  299,  claimed  by  coun- 
sel for  the  appellees  to  be  analogous  to  this  case,  was  where  the  plaintiff 
sued  in  equity,  as  here,  but  elected  not  to  take  an  account  of  the  profits,  to 
which  by  the  decision  in  that  case  he  was  entitled,  but  elected  to  claim  dam- 
ages by  reason  of  the  invasion  of  his  right,  and,  having  done  so,  it  was  held 
that  the  burden  was  on  him  to  show  tlie  extent  of  his  injury,  and  the  court 
would  not  assume,  as  a  matter  of  law,  that  those  purchasing  of  the  deff'ndant 
the  simulated  goods  would  have  been  the  customers  of  the  plaintiff.  The  ap- 
pellants in  this  case  did  elect  to  have  an  account  of  profits,  and  asked  for  a  ref- 
erence that  such  an  account  might  be  taken.  The  fact  that  they  claimed 
damages  did  not  preclude  them  f lom  electing  to  take  the  profits.  This  was 
in  fact  the  true  criterion  of  damages  in  equity,  when  no  other  special  injury 
was  alleged  or  claimed.  In  fact,  the  cases  of  Neilson  v.  Beits,  L.  li.  5  II.  L. 
1,  and  De  Vitre  v.  Beits,  L.  R.  6  H.  L.  319,  referred  to  by  counsel,  estab- 
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lishes  the  rule  that  there  cannot  be  an  inquiry  as  to  damages  and  also  an 
account  of  profits.  The  plaintiff  is  not  entitled,  as  said  in  those  cases,  "to  an 
account  of  profits  and  also  an  inquiry  m  to  daraages.  That  principJe  applies 
generally,  and  without  any  distinction  at  all.  It  applies  to  every  case  of  in- 
fringement, and  therefore  it  must  be  taken  to  have  settled  conclusively  that 
point  that  the  patentee  must,  in  all  these  cases  where  he  has  a  decree,  elect 
whether  he  will  have  an  account  of  profits  or  an  inquiry  as  to  damages.  He 
cannot  have  both." 

In  this  case  the  chancellor  refused  to  permit  the  plaintifFs  to  elect,  but  com- 
pelled an  inquiry  as  to  the  entire  damage  the  plaintiff  had  sustained  when  he 
was  not  asking  for  it.  It  is  true,  the  appellants  asked  for  damages  in  their 
equitable  action,  but  this  did  not  confine  them  to  such  damages  as  a  jury  could 
give  in  an  ordinary  action  for  fraud.  The  chancellor  should  have  said:  "All 
I  can  give  you  in  the  way  of  compensation  is  an  accohnt  of  profits;  you  may 
elect  to  claim  such  damages  as  you  have  sustained,  or  take  an  account  of  prof- 
its." The  plaintiffs  asked  for  an  account  of  profits;  they  claimed  nothing 
more.  We  have  found  no  case,  and  been  cited  to  no  authority,  where  there 
has  been  a  violation  of  the  trade-mark,  and  an  injunction  granted,  where  the 
party  wronged  has  been  refused  an  account  of  profits,  unless  he  had  first 
elected  to  claim  the  actual  damages  he  had  sustained,  or  delayed  the  asser- 
tion of  his  claim.  In  the  case  of  Dobson  v.  Bigelow  Car,  Co,,  114  U.  S.  439, 
5  Sup.  Ct.  Rep.  945, — a  case,  however,  unlike  this,— the  plaintiff  declined  to 
take  an  accotmt  of  profits. 

In  an  action  at  law,  the  measure  of  damages  would  be  as  insisted  on  by 
counsel  for  the  appellees;  and  the  authorities  adduced  in  support  of  their  views 
all  conduce  to  sustain  the  jurisdiction  of  a  court  of  equity,  and  the  right  of  the 
appellants  to  an  account  of  profits.  The  plaintiff  here  had  obtained  his  judg- 
ment or  decree  restraining  the  defendant  from  a  further  invasion  of  his  rights. 
It  was  adjudged  that  he  had  violated  the  rights  of  the  plaintiff  by  appro])iiat- 
ing  his  right  of  property  to  his  own  use,  and  the  only  question  left  for  future 
consideration  was  the  damages  sustained.  The  plaintiff  says:  "My  damages, 
in  the  forum  I  have  selected  to  grant  the  relief  sought,  is  the  net  profits  the 
appellees  have  realized  by  reason  of  their  wrong."  To  these  profits  he  is  en- 
titled. This  is  the  doctrine  of  the  text-books,  and  approved  by  the  reported 
cases  referred  to  by  counsel  on  either  side.  "The  net  profits  may  be  recovered 
In  equity  as  profits  made  by  the  use  of  the  plaintiff's  property,  and  the  defend- 
ant, as  a  constructive  trustee,  compelled  to  account  for  them;  but  at  law  only 
damages  can  be  recovered,  and  they  will  be  measured  by  the  plaintiff's  loss, 
and  not  the  defendant's  gain."  3  Suth.  Dam.  631.  The  rule  laid  down  by 
Sutherland,  and  clearly  stated,  is  the  correct  doctrine  as  to  the  criterion  of 
damages;  and,  while  the  general  rule  may  not  be  applied  to  every  case  where 
there  is  an  intentional  appropriation  by  the  one  of  the  other's  property  by  the 
-use  of  the  latter's  trade-mark,  or  so  simulating  the  manufacture  of  one  as  to 
make  it  resemble  that  of  the  other,  so  as  to  destroy  the  property  in  the  trade- 
niiark,  we  perceive  no  reason  for  denying  an  account  of  profits.  The  aid  of  a 
"Court  of  equity  has  been  invoked  to  prevent  the  further  appropriation  of  the 
plaintiffs'  right  of  property  to  the  use  of  the  defendants.  That  relief  has  been 
granted,  and  the  chancellor,  at  the  instance  of  the  plaintiffs,  will  require  the 
trustee  to  settle  his  accounts,  and  account  for  the  profits.  The  defendants  oc- 
cupy, in  fact,  the  relation  of  trustees  to  the  plaintiffs.  The  latter  are  the  bene- 
ficiaries. It  is  upon  this  principle,  long  recognized  by  courts  of  equity,  that 
enables  the  chancellor  to  adjust  the  accounts  between  the  parties,  and  give  to 
the  complainant  that  character  of  relief  that  he  could  not  obtain  in  a  common- 
law  court. 

It  is  also  urged  by  counsel  for  the  appellees  that  the  appellants  have  been 
guilty  of  such  laches  in  the  prosecution  of  their  claim  for  profits  as  precludes 
the  chancellor  from  giving  any  such  relief.     The  imitation  in  this  case  began 
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first  in  the  month  of  November,  1878,  but  was  not  mjide  complete  until  some 
time  in  1879.  Then  the  precise  similitude  appeared,  and  in  some  five  or  six 
months  thereafter  this  action  was  instituted.  So  there  was  no  laches  on  the 
part  of  the  appellants,  and  would  have  been  none  if  the  similitude  had  been 
completed  in  the  month  of  November,  1878,  for  then  only  14  months  would 
have  elapsed  between  the  commission  of  the  wrong  in  the  first  place  and  the 
bringing  of  the  action.  Whether  a  lapse  of  time  of  less  than  five  years  would 
constitute  a  bar  to  the  recovery  of  profits  in  equity  is  not  necessary  to  be  de- 
cided. There  might  be  such  an  acquiescence  on  the  part  of  the  plaintiff  as 
would  amount  to  consent,  or  work  an  equitable  estoppel,  but  we  find  no  such 
case  presented  in  this  record. 

This  case  should  therefore  go  to  the  commissioner,  with  directions  to  ascer- 
tain the  number  of  simulated  plows,  from  the  time  the  simulation  became 
complete,  which  was  in  the  beginning  of  the  fall  of  1879,  sold  by  the  appel- 
lees, and  the  amount  realized  for  them;  the  actual  cost  of  the  material  used 
in  the  manufacture;  the  cost,  which  includes  the  hire  of  the  employes,  in 
making  the  plows,  allowing  the  use  of  the  value  of  the  tools,  machinery, 
power,  and  other  facilities  necessary  for  the  manufacture;  expenses  of  selling 
and  advertising;  the  value  of  the  labor  and  superintendence  of  the  work  by 
the  appellees  themselves.  These  items  deducted  from  the  amount  realized 
from  the  sales  will  leave  the  net  profits,  if  any.  If  no  profits,  the  damages 
are  nominal  only,  as  an  election  to  take  the  profits  has  been  made.  In  some 
instances,  interest  has  been  allowed  on  the  profits  to  the  plaintiffs,  but  there 
are  facts  and  circumstances  existing  in  this  case  that  authorize  tlie  chancellor 
to  withhold  interest,  if  such  is  to  be  regarded  as  the  general  rule. 

For  the  reasons  indicated,  the  judgment  is  reveroerl,  and  the  cause  re- 
manded for  further  proceedings  consistent  with  this  opinion. 


ToNEY  V.  Harris. 

(Cburt  of  Appeals  of  Kentucky.    March  29,  1887.) 

1.  Elbctions— Certificate— Judge. 

Gen.  St.  Ky.  c.  33,  art.  5,  §  2,  providing  that  the  county  board  for  examining  poll- 
books  shall  ^ive  a  certificate  of  election  to  the  person  who  has  received  at  an  elec- 
tion the  highest  number  of  votes  for  an  office  exclasively  within  the  gift  of  the 
voters  of  the  county,  does  not  apply  to  the  office  of  Judge  of  the  Louisville  law  and 
equity  court  or  to  anv  other  district  office  that  requires  the  voters  of  two  or  more 
counties  to  nil,  especially  as  section  6,  art.  6,  c.  33,  and  chapter  21,  {  28,  make  it  the 
duty  of  the  state  hoard  to  give  certificate  of  election  to  the  judges  of  the  circuit  and 
other  courts  of  similar  jurisdiction. 

2.  Office-— QuALiFYiivG — Action. 

It  is  not  absolutely  essential  that  one  who  has  been  duly  elected  to  office  should 
be  commissioned  by  the  governor  in  order  to  enable  him  to  sue  for  and  recover  the 
office  from  a  usurper. 

3.  Constitutional  Law— Governor— Judge. 

Section  9  of  the  Kentucky  act  of  March  26,  1872,  creating  the  viee-chancellop's 
court,  (afterwards  called  the  Louisville  law  and  equity  court,)  providing  that  "  un- 
til the  next  general  election  the  vacancy  existing,  as  well  as  all  vacancies  hereafter 
occurring,  shall  be  filled  by  appointment  by  the  governor.'*  and  the  act  of  May  16* 
1886,  providing  *'that  vacancies  in  the  office  of  judge  or  the  Louisville  law  and 
equity  court  shall  be  filled  at  the  same  time,  and  for  the  same  period,  and  in  like 
manner,  and  on  like  occasions,  as  vacancies  in  the  office  of  the  Jeflerson  circuit 
court,"  authorize  the  governor  to  fill  a  vacancy  in  the  office  not  mer^y  until  an 
election  can  be  held  to  fill  it,  but  for  the  balance  of  the  unexpired  term,  and  the 
acts  are  so  far  unconstitutional.  The  constitution  having  made  a  radical  change  in 
the  mode  of  filling  judicial  offices  by  making  them  elective,  instead  of  appointive, 
it  must  be  presnmcd  that  it  was  intended  that  the  governor  should  have  the  power 
to  appoint  temporarily  only  until  an  election  can  be  had,  and  not  for  the  balance 
of  the  unexpired  term. 

4.  Election— Validity— Time  of. 

An  election  for  an  officer  of  government,  to  be  valid,  must  be  held  on  the  day 
fixed  by  law,  or  by  proclamation  or  writ  of  election  issued  by  the  governor,  for 
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holding  the  election ;  and,  whereaapecial  election  is  to  be  held  to  fill  a  vacancy  in 
an  office,  and  neither  the  constitution  nor  statutes  fix  a  day  for  it,  and  tlie  governor 
refuses  to  issue  a  writ  or  proclamation  fixing  a  day,  no  valid  election  can  be  held. 

6.  Judge— Appointmeni^— Tbrm  of  Office. 

Where  the  governor,  having  constitutional  anthoritv  to  appoint  one  to  fill  a 
vacant  judgeship  only  until  a  special  election  can  be  held,  undertakes  to  make  the 
a])i)ointment  for  the  whole  of  the  unexpired  term,  the  appointee  will  be  judge  d« 
jure,  and  his  acts  valid,  until  his  successor  is  elected  and  qualified. 

Appeal  from  common  pleas  court,  Jefferson  county. 

Woolley  &  Buckner,  HargU  &  Bastin,  H,  L,  Stone,  and  O^Ifeah  Jackson 
(fe  Phelps,  for  appellant.  Brotofi,  Humphery  A  Davie,  Helm  A  Bruce,  and  A, 
Bamett,  for  appellee. 

Lewis.  J.  Appellant  instituted  this  action  to  prevent  an  alleged  usurpa- 
tion by  appellee  of  the  office  of  judge  of  the  Louisville  law  and  equity  court, 
and  to  recover  of  him  the  possession  thereof;  the  petition  and  amended  peti- 
tion»  to  which  a  general  demurrer  was  sustained*  containing  substantially  the 
following  statement  of  facts:  That  J.  G.  Simrall  was,  on  the  first  Monday  in 
August,  1884,  elected  to  that  office  for  the  full  term  of  six  years,  but,  having 
resigned,  appellee  was  by  the  governor  appointed  January  1,  1886,  to  fill  the 
vacancy  thus  created  until  the  general  election  on  the  first  Monday  in  August 
of  that  year,  and  t^iereupon  entered  upon  the  duties  of  the  office,  and  still 
claims  the  right  to  hold  it;  that,  at  the  general  election  held  at  the  last- 
named  date,  appellant  was  a  candidate  for  election  by  the  voters  of  Jefferson 
county,  including  the  city  of  Louisville,  to  said  office  for  the  residue  of  the 
term,  and  his  candidacy,  as  well  as  the  fact  that  there  would  be  an  election 
for  that  office  then  held,  was  fully  advertised  in  the  newspapers  of  the  county, 
and  by  cards  and  posters;  that  the  qualified  voters  of  said  county  took  notice 
of  the  law  requiring  such  election  to  be  held,  and  had  actual  notice  it  would  be 
held,  and  voted  for  appellant  as  a  candidate  for  said  office,  their  votes  being 
regularly  recorded  in  the  several  poU-books  used  at  said  election;  that  in  due 
time  thereafter  the  county  board,  appointed  by  law  to  examine  the  poll-books, 
and  ascertain  the  correctness  of  the  summing  up  of  votes,  made  out  certifi- 
cates of  the  number  of  votes  given  in  that  county  for  appellant  for  that 
office,  he  being  the  only  candidate,  which  show  that  he  received  18,580,  and 
that  none  were  given  to  any  other  person;  that  one  of  said  certificates  was 
transmitted  to  the  secretary  of  state  at  the  seat  of  government ;  but  the  board 
for  examining  returns  of  elections  for  state  and  district  officers,  composed  of 
the  governor,  attorney  general,  and  auditor,  refused  to  make  out  and  deliver  to 
appellant  a  certificate  of  his  election  to  said  office  upon  the  ground  stated  in  a 
written  communication  filed  with  the  petition,  that  the  office  in  question  is 
exclusively  within  the  gift  of  the  voters  of  Jefferson  county,  and  conse- 
q^uently  the  county  board  of  examiners  is  alone  authorized  to  give  a  certifi- 
cate of  election  in  such  case.  It  is  further  stated  that  subsequently  he  re- 
ceived a  certificate  of  election  from  the  county  board,  and  thereupon  qualified, 
and  demanded  of  appellee  the  possession  of  the  oflice,  which  he  lefused  to 
surrender,  and  yet  wrongfully  and  illegally  withholds  from  appellant. 

In  an  amended  petition  it  is  stated  that  the  governor,  although  actually  in- 
formed more  than  six  weeks  prior  to  the  first  Monday  in  August,  1886,  thai 
a  vacancy  existed  in  said  office,  refused  to  issue  a  proclamation  for  an  election 
on  that  day  to  fill  such  vacancy,  and  the  sheriff  of  the  county,  by  reason 
thereof,  did  not  give  official  notice  that  an  election  for  that  purpose  would  be 
then  held.  It  is  further  stated  that  appellant  requested  the  governor  to  issue 
to  him  a  commission  as  judge  of  said  court  for  the  remainder  of  the  regular 
t€*nn,  but  he  refused  to  do  so.  The  special  relief  prayed  for  is  judgment 
against  appellee  for  the  surrender  to  appellant  of  the  oflice,  together  with  the 
books,  records,  franchise,  and  emoluments  appertaining  thereto;  and  the  final 
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judgment  of  the  lower  court  was  that  the  action  be  dismissed,  and  for  the  re- 
covery by  appellee  of  his  costs. 

The  two  sections  of  the  Civil  Code  applicable  to  this  case  are  as  follows: 

"Sec.  483.  If  a  pei*son  usurp  an  office  or  franchise,  the  person  entitled 
thereto,  or  the  commonwealth,  may  prevent  the  usurpation  by  an  ordinary 
action." 

"Sec.  487.  A  person  adjudged  to  Imve  usurped  an  office  or  franchise  sliall  be 
deprived  thereof  by  the  judgment  of  the  court,  and  tlie  person  adjudged  en- 
titled thereto  shall  be  placed  in  possession  thereof;  but  no  one  shall  be  entitled 
thereto  unless  the  action  be  instituted  by  him,"  etc. 

Tlie  attitude  of  appellant  in  this  case  being  that  of  plaintiff,  to  recover  "he 
must,  as  tlie  plaintiff  in  every  other  case  must  do,  show  a  legal  title  to  that 
which  he  demands."  Justices  v.  Clark,  1  T.  B.  Mon.  82.  And  the  question 
directly  presented  to  us  by  this  appeal  is  whether,  assuming  the  fa^ts  stated 
by  iiim  to  be  true,  lie  is  entitled  to  the  office.  But  to  decide  that  question  it 
becomes  necessary  to  ascertain  the  true  meaning  of  certain  provisions  of  the 
statutes  relating  to  the  office,  about  which  the  parties  differ,  and  if  construed 
as  it  is  contended  on  belialf  of  appellee  they  should  be,  to  also  decide  as  to 
their  validity.  Hence,  whether  the  case  be  determined  one  way  or  the  other, 
we  will  have  to  indicate  our  views  in  regard  to  appellee's  title  to  the  office; 
and  it  is  proper  to  state  his  counsel  have  requested  that  we  do  so. 

The  commission  filed  with  the  petition  shows  that  appellee  was  appointed 
by  tlie  governor  for  the  residue  of  the  term  of  six  years,  and  not,  as  alleged  by 
appellant,  until  the  August  election  in  1886.  Appellant  admits  that  he  has 
neither  a  certificate  of  election  from  the  state  board,  which  we  think  is  alone 
empowered  to  give  it,  nor  a  commission  from  the  governor;  and  whether  the 
possession  of  either  is  indispensable  to  enable  him  to  maintain  this  action  we 
will  now  consider. 

The  first  was  refused  under  a  misconception,  as  it  seems  to  us,  of  the  stat- 
ute. It  is  true,  section  2,  art.  5,  c,  33,  Gen.  St.,  provides  that  the  county 
board  for  examining  poll-books  shall  give  a  certificate  of  election  to  the  person 
who  has  received  at  an  election  the  highest  number  of  votes  for  an  office  ex- 
clusively within  the  gift  of  the  voters  of  the  county.  But,  manifestly,  that 
provision  was  intended  to  apply  only  to  what  are  treated  in  the  constitution 
and  statutes  as  county  officers,  and  not  to  what  is  called  a  district  office,  that 
it  generally  requires  the  voters  of  two  or  more  counties  to  fill.  This  is  made 
clear  by  section  6  of  the  same  article,  which  makes  it  the  duty  of  the  state 
board  to  give  certificates  of  the  election  of  judges  of  the  circuit  court,  con- 
sidered in  connection  with  section  28,  c.  21,  which  requires  a  circuit  court  to 
be  construed  to  mean  any  court  of  similar  jurisdiction,  either  criminal,  ordi- 
nary, or  equitable.  But  we  do  not  think  the  refusal  of  the  state  board  to  give 
the  certiGcate  should  defeat  appellant's  recovery;  for  the  essential  fact  that  he 
received  the  highest  number  of  votes  given  for  the  office  has  been  duly  ascer- 
tained by  the  board  whose  duty  it  is  to  examine  the  poll-books  and  sum  up  the 
votes. 

The  commission  was  refused  by  the  governor  upon  the  ground,  stated  by 
him  in  a  communication  filed  with  the  petition,  that  there  Wiis  not  a  legal 
election  for  judge  of  the  Louisville  law  and  equity  court  on  the  first  Monday 
in  August,  1886,  because  no  vacancy  existed  in  that  office  to  be  then  filled  by 
election ;  and  it  is  now  contended  that,  as  appellant  had  no  commission  as  judge 
of  the  court  when  he  demanded  possession  of  the  office,  he  is  not  entitled  to 
sue  for  and  recover  it.  The  power  and  duty  of  the  judiciary  to  decide  upon 
the  validity  of  an  act  of  the  governor,  as  well  as  upon  a  law  of  the  general  as- 
sembly, when  involved  in  the  determination  of  a  controversy  properly  before  a 
court  for  adjudication,  necessarily  results  from  the  division  of  the  powers  of 
the  government  into  three  distinct  departments,  and  has  frequently  been  ex- 
ercised by  this  court  in  cjises  similar  to  this.     In  the  cases  of  Justice^  v.  Clarke 
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1  T.  B.  Mon.  82;  Bruce  v.  Fox,  1  Dana,  447;  and  Page  v.  Hardin,  8  B.  Mon. 
648, — ^the  decision  of  the  governor  that  a  vacancy  in  ofiSce  existed,  and  his  act 
in  attempting  to  fill  it,  were  directly  before  this  court  for  revision,  and  in  each 
one  it  was  decided  no  vacancy  existed,  his  act  was  invalid,  and  the  person  ap- 
pointed by  him  was  not  entitled  to  the  office. 

In  the  last-named  case  the  relative  powers  and  duties  of  the  departments 
are  defined  i  n  the  following  language :  ''When,  by  the  constitution  or  the  law, 
the  governor  has  a  discretionary  power,  or  when,  on  any  ground,  his  act  is 
made  conclusive  as  to  all  rights  involved,  it  is  of  course  not  within  the  prov- 
ince of  a  court  to  inquire  into  the  propriety  or  impropriety  of  his  act.  Such 
a  power  controls  all  rights  which  it  may  affect,  and  a  properly  authenticated 
act  done  in  pursuance  of  it  cannot  be  questioned,  for  the  reason  there  can  be 
no  legal  right  coming  in  conflict  with  it.  Higlits  dependent  upon  a  discre- 
lioJary  power  cannot  exist  in  oppasition  to  it,  but  terminate  at  its  will.  The 
question,  however,  whether  there  is  such  a  power  in  a  given  case,  or  whether 
any  particular  act  or  power  is  of  the  character  referred  to,  is  a  judicial  ques- 
tion whenever  the  right  in  litigation  before  a  judicial  tribunal  depends  upon 
it,  and  requires  its  decision.  If  any  office  be  held  at  the  will  of  the  governor, 
the  appointee  could  not  complain  of  the  violation  of  any  legal  right  by  the 
revocation  of  his  appointment,  however  sudden  or  groundless.  But,  if  the 
governor  were  to  attempt  to  displace  any  officer  at  his  mere  will,  he  might 
undoubtedly  make  the  question,  in  a  legal  contest  with  a  proper  party,  whether 
the  governor  had  such  power,  and  whether  his  right  to  the  office  was  termin- 
ated. The  question  of  right  on  his  part,  and  of  power  on  the  part  of  the 
governor,  would  be  the  same;  and.  as  he  might  unquestionably  assert  his 
right  by  appropriate  legal  remedy,  the  question  of  power  would  necessarily 
be  brought  within  the  cognizance  of  the  court.  And  so  any  power  claimed 
or  exercised  by  the  governor  may  be  brought  in  question  before  a  judicial  tri- 
bunal if  it  be  relied  on,  and  material  either  in  opposition  to  any  right  asserted 
by  legal  remedy,  or  in  support  of  it.  Such  we  understand  to  be  the  operation 
of  the  judicial  power  and  the  law  in  the  protection  of  individual  rights  under 
a  constitutional  government.  The  judiciary  pretends  to  no  direct  control 
over  the  action  of  the  legislature  or  the  supreme  executive;  but  it  may  decide 
upon  the  validity  of  the  acts  of  either  affecting  private  rights.  And,  by  a 
writ  of  mandamtis,  it  may  coerce  a  ministerial  olficer,  though  of  the  execu- 
tive department,  to  the  pet^ormance  of  legal  duty  for  the  effectuation  of  legal 
right.  It  must  decide  all  questions  essential  to  a  determination  of  the  rights 
of  the  parties  in  a  judicial  proceeding  coming  properly  before  it."  The  plain- 
tiff in  that  ease  was  the  secretary  of  state,  whom  the  governor  had  attempted 
to  remove  from  office,  and  the  defendant  was  the  auditor;  but  the  decisive 
question  was  one  of  right  on  the  part  of  the  plaintiff,  and  of  power  on  the 
part  of  the  governor.  There  his  act,  which  this  court  decided  invalid,  was, 
as  it  is  here,  in  opposition  to  a  right  "asserted  by  legal  remedy." 

But,  if  the  position  of  counsel  be  correct,  it  results  that,  although  the  de- 
cision of  the  governor  upon  the  legality  of  an  election  is  not,  nor  can  be  un- 
der our  form  of  government,  conclusive  against  the  right  of  a  person  claim- 
ing an  office  in  virtue  of  such  election,  still  he  may,  by  withholding  the  com- 
mission, not  only  deprive  the  claimant  of  it,  but  prevent  any  inquiry  or  de- 
termination by  a  judicial  tribunal  as  to  his  title.  Section  15,  c.  81,  Gen.  St., 
provides  that  the  officers  named  therein,  including  judges  of  the  circuit, 
criminal,  and  commoa pleas  courts,  chancellors  and  vice-chancellors,  shall  have 
commissions  issued  to  them  by  the  governor.  But  it  was  not  intended  thereby 
that  the  possession  of  a  commission  should  be  a  condition  of  the  right  to 
maintain  an  action  for  any  such  office.  Section  2,  art.  11,  c.  33,  provides  that 
each  officer  elected  by  the  voters  of  a  judicial  district  "shall  enter  upon  the 
discharge  of  the  duties  of  his  office  after  the  commencement  of  his  term,  as 
soon  as  he  receives  his  commission."     If  the  decision  by  this  court  should  be 
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in  favor  of  appellant,  it  would  be  regularly  followed  by  a  judgment  placing 
him  in  possession  of  the  oflSce,  and  depriving  appellee  of  it,  which  judgment 
the  court  would  unquestionably  have  the  power  to  enforce.  But  whether  ap- 
pellant could  then,  according  to  a  fair  construction  of  the  last-named  section, 
enter  upon  the  discharge  of  the  duties  of  the  cf.;ce  without  having  receiv«l 
the  commission,  is  a  question  it  is  improper  to  discuss,  because  we  are  not 
permitted  to  presume  that  the  governor,  whose  duty  it  is  to  take  care  that  its 
laws  be  faithfully  executed,  would  in  such  a  case  leave  the  law  creating  the 
office  in  question  suspended. 

We  wiU  now  proceed  to  the  discussion  of  the  validity  of  and  construction 
to  be  given  to  the  act  of  March  26.  1872,  creating  the  vice-chancellor's  court,, 
the  name  of  which  was  subsequently  changed  to  that  of  the  Louisville  law 
and  equity  court,  and  the  amendatory  act  of  May  15, 1886.  The  first  and  ninth 
section  of  the  act  of  1872,  the  only  two  necessary  to  quote,  are  as  follows: 

"Section  1.  There  shall  be  elected  at  the  next  general  election  of  the  quali- 
fied voters  of  Jefferson  county,  and  every  six  years  thereafter,  a  vice-chancel- 
lor of  the  Louisville  chancery  court,  who  shall  hold  his  office  for  the  term  of 
six  years,  and  shall  receive  the  same  compensation  and  have  the  same  quali- 
fications as  the  chancellor  of  said  court,"  etc. 

"Sec.  9.  This  act  shall  take  effect  and  be  in  force  from  and  after  its  passage; 
a7id  until  the  next  general  election  the  taoancy  existing,  as  well  as  all  vaean- 
cies  hereafter  occurring,  shall  he  filled  by  appointment  by  the  governor,^* 

The  act  of  May  15,  1886,  is  as  follows: 
"An  act  providing  for  filling  vacancies  that  have  or  may  hereafter  occur  in 

the  office  of  judge  of  the  I^uisville  law  and  equity  court. 

"Section  1.  That  vacancies  in  the  office  of  judge  of  the  Louisville  law  and 
equity  court  shall  be  filled  at  the  same  time,  and  for  the  same  pericxl,  and  in 
like  manner,  and  on  like  occasions,  as  vacancies  in  the  office  of  the  Jefferson 
circuit  court. 

"Sec.  2.  But  this  act  shall  not  apply  to  or  in  any  manner  affect  the  term 
of  the  present  incumbent  of  said  office  of  Judge  of  the  Louisville  law  and 
equity  court, 

"Sec.  3.  This  act  shall  take  effect  from  and  after  its  passage." 

It  is  argued  for  appellant  it  was  intended  by  section  9  of  the  act  of  1872 
that  in  case  of  a  vacancy  in  the  office  occurring  at  any  time  after  the  first 
Monday  in  August  of  that  year,  when  the  first  election  under  the  act  was 
held,  it  should  be  filled  for  the  residue  of  the  regular  term  unexpired,  by  an 
election,  at  the  general  election  in  August  next  thereafter,  and  that  the  gov- 
ernor has  no  power  to  fill  a  vacancy  for  a  period  extending  beyond  a  general 
election ;  and  that  the  object  and  effect  of  section  2  of  the  act  of  May  15» 
1886,  was  to  leave  the  act  of  1872,  thus  construed,  in  force  until  the  first 
Monday  in  August,  1886,  at  which  time  an  election  to  fill  the  vacancy  for  the 
residue  of  the  term  was  duly  held,  and  appellant  was  legally  elected.  On  the 
other  hand,  it  is  contended  for  appellee  that,  by  section  9  of  the  act  of  1872, 
ttie  governor  was  empowered  to  appoint  and  commission  appellee  to  fill  the 
vacancy  caused  by  the  resignation  of  Judge  Simrall  for  the  whole  of  the  un- 
expired terra  of  six  years,  which  he  did  do  January  1,  1886;  and  that  the 
meaning  and  object  of  the  proviso  contained  in  section  2  of  the  act  of  May  15* 
1886,  was  to  leave  the  right  of  appellee  to  the  office,  thus  defined,  unaffected. 

The  latter  clause  of  section  9  is  somewhat  awkwardly  drawn,  but  we  think 
the  construction  of  appellee  is  the  correct  one.  The  words  "until  the  next 
general  election,"  connected  by  the  conjunction  "and"  with  the  prect^ding 
clause,  declaring  when  the  act  should  take  effect,  we  think  relate  to  a  particu- 
lar period  of  time,  beginning  at  the  passage  of  the  act,  and  ending  at  the  next 
or  nearest  general  election  thereto,  during  which  it  was  the  intention  "the 
vacancy  existing"  by  operation  of  the  act  itself  should  be  filled  by  appoint- 
ment.   To  make  them  apply  to  vivcancies  occurring  after  the  termination  of 
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that  period  reqnirf«,  not  only  a  transposition  of  the  words  of  the  sentence, 
but  the  substitution  of  "each"  or  *'any  vacancy"  for  **all  vacancies."  It 
therefore  follows  that  the  length  of  time  for  which  the  governor  is  empow- 
ered by  that  section  to  fill  the  vacancies  occurring  after  the  first  election  un- 
der the  act  is  the  whole  of  the  term  unexpired  when  an  appointment  is  made. 
Such  is  the  natural  import  of  the  language  in  reference  to  such  vacancies, 
unaccompanied,  as  we  think  it  is,  by  any  qualifying  words;  and  as  the  sec- 
tion manifestly  was  not  intended  to  be  construed  in  connection  with  nor 
made  subservient  to  the  provisions  of  the  constitution  and  existing  statutes 
relating  to  the  circuit  and  Louisville  chancery  courts,  such  must  be  regarded 
as  Its  meaning.  The  act  was  thus  construed  by  the  predecessor  of  the  pres- 
ent governor,  who  made  an  appointment  to  fill  a  vacancy  in  the  office  for  two 
years,  the  legality  of  which  the  legislature,  by  an  act  passed  in  1884,  continu- 
ing the  appointee  in  office  to  the  end  of  the  regular  term,  seems  to  have  rec- 
ognized. And  section  1  of  the  act  of  May  15, 1886,  properly  construed,  shows 
the  same  legislative  construction. 

It  is,  however,  argued  for  appellant  that  such  a  construction  renders  so 
much  of  the  act  as  relates  to  filling  vacancies  unconstitutional,  and  the  court 
should  therefore,  if  possible,  so  construe  section  9  as  to  make  it  harmonize 
with  the  constitution.  If  a  statute  be  fairly  susceptible  of  two  constructions, 
that  one  in  harmony,  rather  than  the  one  in  conflict,  with  the  constitution, 
should  be  adopted;  and,  if  there  be  a  reasonable  doubt  on  the  subject  of  the 
validity  of  a  statute,  it  is  the  duty  of  the  court  to  hold  it  to  be  constitutional. 
But  a  court  is  never  justified  in  perverting  the  true  meaning  of  a  statute, 
to  avoid  deciding  upon  its  constitutionality,  nor  for  any  other  purpose.  It 
seems  to  us,  however,  that  the  application  of  the  rule  would  not  benefit  appel- 
lant more  than  appellee,  because,  if  section  9  be  construed  either  way  con- 
tended for,  it  is  liable  to  the  same  objection. 

Section  1,  art.  4,  of  the  constitution  is  as  follows:  "The  judicial  power 
of  this  commonwealth,  both  as  to  matters  of  law  and  equity,  shall  be  vested 
in  one  supreme  court,  to  be  styled  the  court  of  appeals,  the  courts  established 
by  this  constitution,  and  such  courts  inferior  to  the  supreme  court  as  the  gen- 
eral assembly  may  from  time  to  time  erect  and  establish." 

There  being  no  express  provision  of  the  constitution  in  regard  to  the  man- 
ner of  selecting  or  the  qualifications  of  judges  of  the  courts  authorized  to  be 
erected  and  established,  nor  as  to  the  mode  of  filling  vacancies  in  the  offices 
thus  created,  the  question  aiises  whether  as  to  any  or  either  of  these  mattei*s 
there  are  implied  limitations  and  restrictions  on  the  power  of  the  general  as- 
sembly ;  for,  if  so,  they  are  as  obligatory  as  if  they  had  been  expressed.  For 
the  sure  and  true  interpretation  of  the  organic  as  well  as  the  statute  law  it  is 
useful  to  look  to  the  occasion  and  necessity  of  the  law,  the  mischief  felt,  and 
remedy  had  in  view,  "and  then  the  office  of  all  the  judges  is  always  to  make 
such  construction  as  shall  suppress  the  mischief,  advance  the  remedy,  and  to 
suppress  subtle  inventions  and  evasions  for  continuance  of  the  mischief  and 
pro  private  commodo^  and  to  add  force  and  life  to  the  cure  and  remedy  ac- 
cording to  the  true  intent  of  the  makers,  pro  bono  publico,*^ 

It  seems  to  us  that  it  is  only  necessary  to  look  at  the  radical  and  complete 
change  made  by  the  present  constitution  in  the  tenure  and  mode  of  filling 
ofilces  from  the  former  system,  to  be  convinced  that  it  was  the  design  of  its 
f ramers,  who  but  obeyed  the  sovereign  will,  that  all  judicial  offices,  from  the 
highest  to  the  lowest  grade,  whether  expressly  named  or  to  be  established  by 
the  legislature,  should  be  filled  by  election  by  the  people,  and  in  no  other  way. 
In  iSpeed  v.  Craufordt  3  Mete.  (Ky.)  207,  decided  in  1860,  this  court  used 
the  following  language:  "To  curtail  the  power  of  appointment  to  office  by 
the  executive,  and  to  extend  the  election  principle,  was  one  of  the  leading 
objects  of  the  authors  of  the  constitution.  This  purpose  was  not  more  dif 
tinctly  manifested  in  the  expression  of  public  sentiment  which  led  to  the 
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call  of  tlie  convention  than  it  lias  been  in  the  provision  of  the  instrument  it- 
self. ♦  *  ♦  The  great  object  in  the  change  of  the  system  was  to  refer  to 
the  people  the  choice  of  their  officers,  of  all  grades  and  classes,  whether  state, 
district,  county,  city,  or  town  offices.  That  choice  was  to  be  made  through 
the  instrumentality  of  aa election."  To  except  from  the  application  of  tlie 
election  principle  offices  which  the  general  assembly  was  authorized  to  erect 
and  establish,  particularly  those  of  a  judicial  character,  destroys  the  consist- 
ency and  harmony  of  the  constitution,  and  defeats  what  was  manifestly  a 
controlling  idea,  and  therefore  we  are  bound  to  conclude,  if  it  had  been  so 
intended,  it  would  have  been  in  express  terms  provided. 

The  only  exception  or  even  modification  to  be  found,  is  in  section  10,  art. 
^,  and  that  proves  nu  other  was  intended.  That  section  is  as  follows:  ''The 
general  assembly  may  provide  for  the  election  or  appointment,  for  a  term  not 
exceeding  four  years,  of  such  other  cmmty  or  district  ministerial  and  exec- 
utive officers  as  shall  from  time  to  time  be  necessary  and  proper." 

But  it  is  useless  to  argue  further  to  prove  what  is  so  plain,  and  has  been  so 
universally  accepted  as  true  since  the  formation  of  the  constitution.  If  these 
offices,  erected  and  established  under  section  1,  art.  4,  are  to  be  filled  In  the 
mode  prescribed  by  the  constitution,  it  fellows  that  by  it,  and  not  by  statute 
law,  are  the  qualifications  of  the  officers  to  be  determined;  for  it  is  not  to  be 
presumed  that  the  framers  of  the  constitution  intended  to  fix  the  qualinca> 
tions  of  judges  of  the  circuit  court  and  Louisville  chancery  court,  and  leave 
to  the  legislature  the  discretion  as  to  the  qualifications  of  judges  of  other 
courts  having  the  same  general  jurisdiction.  By  what  rule,  then,  are  the 
qualifications  of  judges  of  the  statutory  courts  to  be  determined? 

In  Rudd  V.  Wool/olk,  4  Bush,  355,  the  principal  question  involved  was  as 
to  the  construction  of  section  28,  art.  4,  of  the  constitution,  which  is  as  fol- 
lows: "Tlie  general  assembly  shall  provide  by  law  for  holding  circuit  couils 
when  from  any  cause  the  judge  shall  fail  to  attend,  or,  if  in  attendance,  can- 
not preside. "  And  the  court  said :  "The  circuit  court  being  of  general  com- 
mon-law, equity,  and  criminal  jurisdictions,  all  the  statutory  courts  having 
general  jurisdictions  of  either  of  these  branches  may  be  said  to  be  carved  out 
of  it,  and  therefore,  substantially,  and  for  every  legal  and  constitutional  pur- 
pose, circuit  courts,  whatever  may  be  their  designation  by  name  or  cogno- 
men. ♦  ♦  ♦  Looking  at  the  evil  to  be  remedied,  and  the  objects  in  view, 
we  can  hardly  suppose  the  convention  attached  more  importance  to  the  name 
than  the  jurisdiction  of  the  court.  Therefore  we  construe  the  meiining  of  this 
clause  of  the  constitution  as  conferring  power  to  provide  by  law  for  the  elec- 
tion of  special  judges  for  any  court  carved  out  of  the  jurisdiction  of  the  cir- 
cuit court,  because  jpro  tanto  it  is  a  circuit  court,  although  called  by  another 
name." 

A  person,  to  be  eligible  under  the  constitution  as  judge  of  the  circuit  or 
Louisville  or  chancery  court,  must  be  a  resident  of  the  district  for  which  he 
may  be  a  aindidate  two  years  next  preceding  his  election,  at  least  30  years  of 
age,  and  have  been  a  practicing  lawyer  eight  years.  But  a  person  is  eligible 
to  the  office  of  judge  of  the  county,  city,  or  police  court,  or  iis  a  justice  of  the 
peace,  who  is  over  21  years  of  age,  and  shall  have  resided  one  year  in  the 
county  or  district  in  which  he  is  chosen,  one  year  next  preceding  his  election. 
It  will  be  perceived  that,  while  eight  years*  experience  and  practice  as  a  law- 
yer is  a  necessary  qualification  under  the  constitution  for  a  judge  of  the  cir- 
cuit court  and  Louisville  chancery  court,  there  is  no  such  qualification  re- 
quired for  any  of  the  other  judicial  officers  named.  It  is  therefore  manifest 
that  it  was  not  intended  to  give  to  the  legislature  the  power  to  prescribe  the 
qualifications  of  a  judge  of  a  statutory  court  having  the  same  general  juris- 
diction as  the  circuit  court,  but  that  they  should  h%  regulated  by  the  provis- 
ions of  the  constitution  applicable  to  circuit  judges;  and  such  has  been  the 
uniform  legislative  construction  since  the  establishment  of  the  first  stiitutory 
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court,  in  1865.  If  there  is  harmony  with  the  obvious  design  and  general 
construction  of  the  constitution,  judges  of  such  courts  must  be  elected,  and^ 
belonging  to  the  same  class,  erected  for  the  same  purpose,  invested  with  the 
same  dignity  and  powers,  must  have  the  same  qualifications  as  judges  of  the 
circuit  court;  the  logical  conclusion  is  that  vacancies,  being  within  the  reason 
of  the  constitution,  must  be  regarded  as  within  the  constitution  itself,  and 
therefore  intended  to  be  filled  in  the  same  manner  as  vacancies  in  the  office 
of  circuit  judges  are  directed  to  be  filled. 

Section  26,  art.  4,  is  as  follows:  '*If  a  vacancy  shall  occur  in  the  ofHce  of 
judge  of  the  circuit  court,  the  governor  shall  issue  a  writ  of  election  to  fill 
such  vacancy  for  the  residue  of  the  term,  provided  that,  if  the  unexpired  term 
be  less  than  one  year,  the  governor  shall  appoint  a  judge  to  fill  such  vacancy.'' 
The  same  provision  is  made  as  to  a  vacancy  in  the  ofilce  of  judge  of  the  court 
of  appeals;  and  at  the  first  session  of  the  legislature  after  the  adoption  of  the 
constitution,  it  was  provided  that,  in  case  of  a  vacancy  in  the  court  of  appeals 
or  circuit  court,  the  day  appointed  for  filling  it  shall  be  within  six  weeks  after 
the  governor  receives  notice  of  a  vacancy,  and  such  has  been  the  law  ever  since. 
But  in  the  case  of  every  other  judicial  office  named  in  the  constitution,  ex- 
cept the  Louisville  chancery  court,  the  power  to  provide  by  statute  for  filling 
vacancies  is  given  to  the  general  assembly.  The  courts  which  the  general 
assembly  is  authorized  by  section  1,  art.  4,  of  the  constitution,  to  erect  and 
establish,  are  not  required  to  be  necessarily  of  less  or  even  of  the  same  juris- 
diction as  circuit  courts,  but  inferior  only  to  the  court  of  appeals;  and  under 
that  section  the  legislature  has  established  the  superior  court,  and  invested  it 
with  jurisdiction  of  appeals  from  the  circuit  court.  And  consequently,  un- 
der the  construction  of  the  constitution  contended  for,  we  have  the  singular 
anomaly  of  qualifications  of  age  and  experience  and  knowledge  of  the  law  re- 
quired of  a  judge  of  the  inferior  court,  which  the  legislature,  in  its  discre- 
tion, may  not  at  all  require  of  the  judge  of  the  appellate  court. 

It  is  impossible  to  examine  the  constitution  without  coming  to  the  conclu- 
sion that  the  franiers  intended  that  vacancies  in  the  higher  class  of  judicial 
offices  should  not,  except  in  case  of  practical  necessity,  be  filled  by  the  gov- 
ernor, but  as  speedily  as  possible  by  the  people  themselves,  who  manifested 
tlirough  their  delegates  jealous  disposition  to  control  the  selection  of  such  of- 
fices by  elections.  It  seems  to  us  that  no  one  can  for  a  moment  believe  that 
the  framers  of  the  constitution  ever  intended  the  legislature  to  have,  or  con- 
templated that  it  would  attempt  to  exercise,  any  more  discretion  as  to  the  se- 
lection and  qualifications  of  judges  of  such  courts,  or  as  to  vacancies,  than 
is  given  in  respect  to  the  circuit  court.  To  suppose  they  did,  is  to  as- 
sume that,  while  explicitly  providing  the  circuit  judges  should  be  elected,  it 
was  intended  to  give  the  legislature  discretion  as  to  the  mode  of  selecting 
judges  of  statutory  courts  of  equal  importance  and  dignity;  while  it  was 
deemed  necessary  to  prescribe  as  qualifications  a  certain  age,' knowledge,  and 
experience  in  law  for  the  circuit  judge,  power  was  properly  given  the  legisla- 
ture to  dispense  with  such  qualifications  as  to  judges  of  statutory  courts  upon 
whom  might  be  imposed  precisely  the  same  duties;  and,  while  it  was  deemed 
necessary  to  provide  for  promptly  filling  vacancies  in  the  office  of  circuit 
judge,  such  vacancy  in  the  office  of  a  judge  of  a  court  created  by  statutes 
might  be  filled  by  appointment  for  the  residue  of  the  term  unexpired,  with- 
out regard  to  the  length  of  time. 

It  seems  to  us  that  the  power  attempted  to  be  conferred  on  the  governor  by 
section  9  of  the  act  of  1872,  is  a  palpable  evasion  of  the  plain  intent  and 
meaning  of  the  constitution,  and,  if  now  sanctioned  as  a  precedent,  will  result 
in  annulling  the  design,  defeating  the  purpose,  and  violating  the  fundamental 
principles,  of  the  constitution;  for,  if  it  may  be  in  this  instance  violated  upon 
the  ground  of  the  inconvenience  and  unreliability  of  popular  elections,  other 
and  repeated  encroachments  upon  the  constitution  might  be  expected  to  follow. 
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If  we  are  correct  in  these  views,  it  results  that  section  2  of  the  act  of  1886  is 
likewise  invalid;  and,  as  the  first  section  of  that  act  is  but  a  mere  re-enact- 
ment of  the  provision  of  the  General  Statutes  on  the  subject  of  filling  vacan- 
cies in  the  office  of  circuit  judge,  alike  applicable  to  the  office  of  judge  of  the 
Louisville  law  and  equity  court,  it  follows  that  neither  before  nor  after  the  pas- 
sage of  that  act  could  the  vacancy  existing  be  filled  at  any  other  time  than  that 
fixed  in  the  proclamation  or  writ  of  election  issued  by  the  governor,  and  that 
an  election  to  fill  the  vacancy  could  not  be  legally  held  at  all  without  such 
proclamation.  To  make  the  election  of  an  officer  of  govornment  legal,  there 
must  be  a  time  fixed  for  holding  such  election  either  by  law  or  by  the  officer  au- 
thorized by  law  to  prescribe  the  time.  If  it  was  not  so,  there  could  be  neither  a 
fair,  orderly,  or  free  expression  of  the  popular  choice.  If  one  candidate  for 
office  and  his  friends  may,  without  authority  of  law,  fix  a  time  for  holding  an 
election  to  fill  a  vacancy,  bis  opponent  may  as  well  fix  another  and  a  different 
time.  Neither  the  constitution  nor  statutes  fixes  the  first  Monday  in  August 
as  the  day  in  course  for  holding  an  election  to  fill  vacancies  in  the  office  of 
circuit  or  other  judges  of  the  same  class,  and  such  election,  therefore,  can  be 
held  legally  on  that  day  only  when  appoi  nted  by  writ  of  election .  To  sanction 
elections  for  offices  held  without  lawful  authority  would  be  to  countenance 
confusion,  tumult,  and  unfairness.  A  proposition  so  plain  needs  no  citation 
of  authority  to  support  it.  We  are  therefore  of  the  opinion  that  the  facts 
stated  by  him  do  not  show  in  appellant  a  legal  title  to  the  office. 

Having  incidentally,  but  necessarily,  expressed  our  views  as  to  the  title  of 
appellee  to  the  office,  it  is  proper  to  add  that,  in  our  opinion,  his  appointment 
by  the  governor  was,  under  section  9,  art.  8,  of  the  constitution,  legal;  and, 
though  the  governor  had  no  power  to  make  the  appointment  for  the  whole  of 
the  unexpired  term,  nor,  under  that  section,  longer  than  the  time  required  by 
law,  to  be  fixed  by  proclamation,  for  filling  the  vacancy  by  election,  appellee 
should  be  judge  de  jure,  and  his  official  acts  valid,  until  his  successor  is 
elected  and  qualified.    Judgment  affirmed. 


Head  ©.  Martin. 

(Coitri  of  Appcah  of  Kentucky.     March  31,  1887.) 

Homicide— JoBTiFioATioN — Abrbbt. 

A  peace  officer,  liavini^  arrested  one  upon  a  warrant  for  bastardy  or  other  misde- 
meanor may  not,  in  order  to  prevent  the  ofieiider's  escape,  kill  him  when  feeing. 

Appeal  from  circuit  court,  Oldham  county. 

Ben  S.  Bobbins  and  Carroll  <fe  Barbour,  for  appellant.  Ira  Julian^  for  ap- 
pellee. 

Holt,  J.  The  single  question  presented  is  whether  a  peace  officer  may,  in 
order  to  arrest  one  upon  a  warrant  for  bastardy,  or  to  prevent  his  escape  after 
arrest,  kill  him  when  fleeing.  If  he  has  the  right,  under  such  circumstances, 
to  shoot  and  wound  him,  as  was  done  in  this  instance,  then  it  necessarily  fol- 
lows that  he  cannot  be  held  responsible  if  it  results  in  death. 

It  is  attempted  to  draw  a  distinction  between  a  case  where  one  is  attempt- 
ing to  avoid  arrest,  and  where  one  is  endeavoring  to  escape  after  arrest.  If, 
however,  the  offender  is  inflight,  and  is  not  at  the  time  resisting  the  officer, 
then  the  law  is  the  same  whether  he  be  fleeing  to  avoid  arrest,  or  to  escape 
from  custody.    2  Bish.  Grim.  Law,  §  664;  Whart.  Horn.  §§  212-214. 

The  averments  of  the  an3wer,  admitted  by  the  demurrer,  show  that  the  ap- 
pellee, Martin,  had  in  fact  been  arrested  by  the  appellant.  Head,  as  deputy- 
sheriff,  and  was  shot  by  the  latter  when^flseing  from  his  custody;  but  the  fact 
that  an  arrest  had  been  made,  does  not  alter  the  law  of  the  case.  A  bastardy 
proceeding  is,  under  our  law,  a  civil  one;  yet  it  proceeds  in  the  name  of  the 
commonwealth,  and,  under  the  statute,  the  offender  is  subject  to  arrest.    As 
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to  the  question  now  before  us,  it  is  therefore  to  be  regarded  in  the  same  light 
as  a  misdemeanor. 

Our  statute  is  silent,  unless  it  may  be  regarded  as  speaking  by  implication, 
as  to  the  force  au  officer  may  use  in  effecting  an  arrest  or  in  recapturing  a 
prisoner.  It  merely  provides  that  **no  unnecessary  force  or  violence  shall  be 
used  in  making  the  arrest."  We  therefore  turn  to  the  common  law  for  guid- 
Hnce.  By  it  an  officer,  in  a  case  of  felony,  may  use  such  force  as  is  necessar>'  to 
capture  tlie  felon,  even  to  killing  him  when  in  flight.  In  the  case  of  a  mtV 
demeanor,  however,  the  rule  is  different.  It  is  his  duty  to  make  the  arrest; 
he  may  summon  a  posse;  and  may  defend  himself,  if  resisted,  even  to  the 
taking  of  life;  but  when  the  offender  is  not  resisting,  but  fleeing,  he  has  no 
right  to  kill.  Human  life  is  too  sacred  to  admit  of  a  more  severe  rule.  Offi- 
cers of  the  law  are  properly  clothed  with  its  sanctity;  they  represent  its 
mnjasty,  and  must  be  properly  protected;  but  to  permit  the  life  of  one  charged 
with  a  mere  misdemeanor  to  be  taken  when  fleeing  from  the  officer  would, 
aside  from  its  inhumanity,  be  productive  of  more  abuse  than  good.  The  law 
need  not  (ro  unenforced.  The  officer  can  summon  his  posse,  and  take  the  of- 
fender. The  reason  for  this  distinction  is  obvious.  The  security  of  peraon 
And  property  is  not  endangered  by  a  petty  offender  being  at  large,  as  in  the 
case  of  a  felon.  The  very  being  of  society  and  government  requires  the 
speedy  arrest  and  punishment  of  the  latter. 

Bisliop  says:  "The  justification  of  homicide  happening  in  the  arrest  of  per- 
sons charged  with  misdemeanors  or  breaches  of  the  peace  is  subject  to  a  differ- 
ent rule  from  that  which  we  have  been  laying  down  in  respect  to  cases  of 
felony;  for,  generally  speaking,  in  misdemeanors  it  will  be  murder  to  kill  the 
party  accused  for  flying  from  the  arrest,  though  he  can  not*  otherwise  be  over- 
taken, and  though  there  be  a  warrant  to  apprehend  him;  but,  under  circum- 
stances, it  may  amount  only  to  manslaughter  if  it  appear  that  death  was  not 
intended.  *  *  *  But  in  misdemeanors  and  breaches  of  the  peace,  as  well 
as  in  Ci'ises  of  felony,  if  the  officer  meet  with  resistance,  and  the  offender  is 
killed  in  the  struggle,  the  killing  will  be  justified."  2  Bish.  Grim.  Law,  g§ 
662,  663. 

The  same  rule  may  be  found  in  the  works  of  the  other  common-law  writ- 
ers. Hale  says:  "And  here  is  the  difference  between  civil  actions  and  fel- 
onies: If  a  man  be  in  danger  of  arrest  by  a  capias  in  debt  or  trespass,  and 
he  flies,  and  the  bailiff  kills  him,  it  is  murder;  but  if  a  felon  flies,  and  he  can- 
not be  otherwise  taken,  if  he  be  killed,  it  is  no  felony,  and  in  that  case  the 
officer  so  killing  forfeits  nothing,  but  the  person  so  assaulted  and  killed  for- 
feits his  goods. "     1  Hale,  P.  C.  481. 

So  great,  however,  is  the  law^s  regard  for  human  life,  that  if  even  a  felon 
can  be  taken  without  the  taking  of  life,  and  he  be  slain,  it  is  at  least  man- 
slaughter. Even  as  to  him,  it  can  be  done  only  of  necessity.  An  officer,  in 
arresting  or  preventing  an  escape  for  a  misdemeanor,  may  oppose  force  to 
force,  and  sufficient  to  overcome  it,  even  to  the  taking  of  life.  If  the  offender 
puts  the  life  of  the  officer  in  jeapordy,  the  latter  may  se  dtfendendo  slay  him ; 
but  he  must  not  use  any  greater  force  than  is  reasonably  and  apparently  nec- 
essary for  his  protection.  It  is  often  said  that  an  officer  may  use  such  force 
as  is  necessary  to  make  an  arrest.  Generally  speaking,  this  is  true.  It  was 
so  said  in  the  csises  of  Fleetwood  v.  Cow.,  80  Ky.  1,  and  Mockabee  v.  Same. 
78  Ky.  380.  But  in  these  a  deadly  affray  between  parties  was  in  progress, 
or  about  to  occur,  endangering  the  lives,  not  only  of  the  participants,  but  in- 
nocent persons;  and  it  was  the  duty  of  the  ofilcer,  when  resisted,  to  quell  it, 
even  at  the  sacrifice  of  human  life.  In  those  cases  he  was  justified  in  killing, 
not  on]y  se  d^endendo,  but  to  prevent  the  impending  commission  of  a  felony. 

In  eases,  however,  of  a  mere  riot  upon  one  day,  and  an  attempted  arrest 
upon  the  next,  surely  the  officer  would  not  be  justified  in  killing  the  offender 
when  fleeing  from  custody  or  to  escape  arrest.    A  peraon  commits  a  misde- 
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meanor  by  the  use  of  profane  language.  He  flees  from  the  oflScer  attempt- 
ing to  arrest  hira,  or  from  custody.  The  dictates  of  humanity,  as  well  as 
the  legal  rule,  forbid  the  taking  of  his  life  under  such  circumstances.  The 
olH(vr  must,  in  such  a  Ciise,  summon  his  posse,  and  take  him.  He  has  no 
more  right  to  kill  him  than  he  would  liave  if  the  offender  were  to  lie  down 
and  refuse  to  go  with  him. 

It  is  said,  however,  that  the  appellee  was  in  the  wrong;  that  there  was  a 
sort  of  contributory  neglect  upon  his  part,  which  produced  the  injury.  It 
was  not,  however,  such  neglect  or  conduct  as,  under  ordinary  circumstances, 
would  produce  the  injury.  It  could  not  be  expected  that  in  consequence  of 
it  the  officer  would  go  beyond  the  limit  of  tlie  law,  and  employ  force  when 
and  of  a  character  forbidden  by  it.  It  is  not  a  question  whether  unnecessary 
force  was  used,  but  the  answer  of  appellant  shows  that  he  used  it  when  and 
in  a  degree  forbidden  by  the  law. 

The  demurrer  was  therefore  properly  sustained,  and  the  judgment  must 
be  affirmed. 


Ward  v.  Blackwood.  Adm'r. 

(Supreme  Court  of  Arkansas.    Febrnary  20,  1887.) 

1.  Set-Off  and  Counteb-Claim— Unliquidated  Damages— Awiault  and  Battkby. 

In  an  action  brought  by  one  of  the  prison  guards  against  tlie  keeper  of  the  peni- 
tentiary for  damages  caused  by  an  assault  and  battery  conimittcd  upon  him,  the 
daniagca  caused  the  keeper,  by  the  escape  of  convicts* through  the  negligence  of 
the  plaintiff,  is  not  the  proper  subject  of  a  counter-claim. 

2.  New  Trial—Excessive  Damaobs. 

In  an  action  for  an  assault  and  battery,  if  the  plaintiff  is  entitled  to  recover,  and 
the  amount  of  the  verdict  is  a  fair  compensation  for  the  injuries  complained  of,  the 
verdict  of  the  jury  will  not  be  disturbed. 

3.  Assault  and  Battery — Action  for — Damages. 

In  an  action  for  an  assault  and  batterv,  the  elements  of  damages  are  the  x>ersoiial 
indignitv  involved  in  the  assault,  the  plaintiff's  bodily  pain  and  suffering,  loss  of 
time  ana  labor,  and  diminished  capacity  to  work  from  the  date  of  the  assault,  and 
the  expenses  of  medical  and  surgical  attendance  consequent  upon  the  injuries  re- 
ceived; following  Ward  \.  Blackwood,  41  Ark,  300. 

4.  New  Trial — Abbivinq  at  Vebdict  by  Lot — ^Affidavits  op  Jurors. 

The  affidavits  of  jurors  showing  that  the  jury  arrived  at  their  verdict  by  lot  are 
not  admissible  to  impeach  the  verdict. 

Appeal  from  circuit  court,  Faulkner  county. 

R.  C.  Newton  and  Geo.  W,  Cai'uth,  for  appellant.  W.  L,  Terry  and 
Blackwood  <&  Williams,  for  appellee. 

Battle,  J.  This  action  was  brought  by  Massey,  in  his  life-time,  against 
Ward,  for  damages  caused  by  an  assault  and  battery  committed  upon  him  by 
Ward  on  the  twenty-fifth  of  August,  1880.  Massey  having  died  since  its 
commencement,  it  was  revived  in  the  name  of  Blackwood,  as  his  administra- 
tor. Ward  answered,  and  alleged  that,  at  the  time  the  assault  and  battery 
was  committed,  he  was  the  lessee  and  keeper  of  the  Arkansas  penitentiary; 
that  on  the  day  of  the  trespass  complained  of  Massey  was  one  of  the  prison 
guards  in  charge  of  a  large  number  of  convicts,  engaged  at  work  at  Argenta; 
that  some  time  in  the  morning  Massey  negligently  went  to  sleep,  and  suffered 
several  of  the  most  desperate  convicts  to  escape;  that,  in  the  confusion  pro- 
duced by  this  escape,  he  went  into  the  yard  where  Massey  was,  and  struck 
him  two  or  three  times  with  a  piece  of  thin  scantling;  that  he  was  damaged 
to  the  extent  of  $1,500  by  reason  of  the  loss  of  valuable  dogs,  and  of  the  labor 
of  the  escaped  convicts,  caused  by  Massey's  negligence.  He  asked  for  judg- 
ment against  plaintiff  for  the  amount  of  his  damages. 

There  was  evidence  introduced  in  the  trial  of  the  action  tending  to  prove. 
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among  other  things,  the  following  state  of  facts:  On  the  twenty-fifth  of  Au- 
gust, 1880*  Ward  was  the  lessee  and  keeper  of  the  Arkansas  penitentiary,  and 
Massey  was  in  his  employment  as  a  guard  over  a  large  number  of  convicts  at 
work  in  Ward's  brick-yard,  opposite  the  city  of  Little  Bock.  Three  of  these 
convicts  forcibly  disarmed  Massey  while  on  guard,  and  made  their  escape. 
Ward  was  not  in  the  brick-yard  at  the  time,  but  came  up  soon  after,  and, 
seeing  Massey  standing  guard  with  a  piece  of  plank  in  his  hand,  accused  him 
of  letting  the  convicts  escape,  and  Massey  replied:  "I  could  not  help  it. 
They  slipped  up  behind  me,  back  of  the  lumber  pile."  Ward,  thereupon 
abused  him,  and  ordered  him  out  of  the  yard,  and,  as  he  turned  to  go,  struck 
him  violently  on  the  back,  and  Massey  fell;  and  as  he  got  up  Ward  threw  a 
piece  of  bride  at  him,  and  as  he  was  going  out  ordered  the  convicts  present 
to  put  him  out,  and  they  seized  him,  and  threw  him  down.  The  injuries  in- 
flicted by  Ward  were  serious  and  painful.  On  the  other  hand,  there  was  evi- 
dence introduced  tending  to  prove  that  there  was  no  lumber,  at  the  time  of 
the  escape  of  the  convicts,  nearer  to  the  place  where  Massey  at  a  prior  time 
had  been  placed  as  a  guard,  and  where  Ward  found  him  soon  after  the  escape, 
than  75  yards;  that  Massey,  several  days  after  the  escape,  admitted  he  was 
asleep  when  the  convicts  disarmed  him;  that  the  period  of  the  confinement  of 
the  three  convicts  who  escaped  extended  beyond  the  year  1888;  that  Ward's 
lease  expired  in  1883;  and  that  the  labor  of  the  three  convicts  was  worth 
$675  a  year. 

The  trial  court  directed  the  Jury  to  respond  to  the  following  interrogatory: 
'*I>o  you  find  from  the  evidence  that  the  convicts  escaped  through  the  negli- 
gence of  Massey?"  The  Jury  returned  a  verdict  in  favor  of  plaintiff  for  $1,800, 
and  to  the  interrogatory  answered,  ''No."  The  defendant  filed  a  motion  for 
a  new  trial,  and,  the  plaintiff  remitting  $75,  it  was  overruled,  and  defendant 
saved  exceptions  and  appealed. 

It  is  first  insisted  by  appellant  that  he  was  entitled  to  judgment  on  his 
counter-claim  to  the  extent  of  the  damages  proven ;  that  the  jury,  in  disregard 
of  the  law  and  evidence,  refused  to  so  find,  and  that,  as  to  this  issue,  the  ver- 
dict was  totally  unsupported;  and  that,  therefore,  the  judgment  of  the  court 
below  should  be  reversed.  If  it  be  true  the  special  finding  of  the  jury  was 
contrary  to  the  evidence,  it  would  be  no  ground  for  reversal,  unless  it  was 
prejudicial  to  appellant;  and  it  was  not  prejudicial  if  he  had  not  the  right  to 
plead  the  damages  claimed  by  him  as  a  counter-claim.  Had  he  this  right? 
Appellee  insists  he  had  not. 

The  Code  of  Civil  Practice  of  this  state  provides  that  a  defendant  may  set 
forth  in  his  answer  as  many  grounds  of  defense,  counter-claim,  and  set-off, 
whether  legal  or  equitable,  as  he  shall  have.  The  counter-claim  meant  by 
the  Code  is  defined  to  be  ''a  cause  of  action  in  favor  of  the  defendants,  or 
some  of  them,  against  the  plaintiffs,  or  some  of  them,  arising  out  of  the  con- 
tract or  transaction  set  forth  in  the  complaint  as  the  foundation  of  the  plain- 
tiff's claim,  or  connected  with  the  subject  of  the  action."  Mansf.  Dig.  §§ 
5083,  5034.  The  alleged  tort  of  the  defendant  which  constitutes  the  founda- 
tion of  plaintiff's  action  is  the  assault  and  battery  committed  by  appellant, 
and  tlie  foundation  of  the  appellant's  counter-claim  is  the  escape  of  the  three 
convicts  through  the  alleged  negligence  of  Massey.  It  cannot  be  said  that 
the  escape  of  the  three  convicts  arose  out  of  the  assault  and  battery  committed 
by  Ward.  Is  it  connected  with  the  subject  of  the  action?  What  is  the  sub- 
ject of  an  action  ? 

Mr.  Pomeroy,  in  his  work  on  Remedies  and  Remedial  Rights,  says:  ''It 
would,  as  it  seems  to  me,  be  correct  to  say  in  all  cases,  legid  or  equitable, 
that  the  subject  of  the  action  is  the  plaintiff's  main  primary  right  which  has 
been  broken,  and  by  means  of  whose  breach  a  remedial  right  arises.  Thus 
the  right  of  property  and  possession  in  ejectment  and  replevin,  the  right  of 
possession  in  trover  or  trespass,  the  right  to  the  money  in  all  cases  of  debt, 
v.88,w.no.7 — 40 
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and  the  like,  would  be  the  subject  of  the  respective  actions.  Although  in  a 
certain  sense,  and  in  some  classes  of  suits,  the  things  themselves,  the  land  or 
chattels,  may  be  regarded  as  the  subject,  and  are  sometimes  spoken  of  as  such, 
yet  this  cannot  be  true  in  all  cases;  for  In  many  actions  there  is  no  such 
specific  thing  in  controversy  over  which  a  right  of  property  exists.  The 
primary  right,  however,  always  exists,  and  is  always  the  very  central  element 
of  the  controversy,  around  which  all  the  other  elements  are  grouped,  and  to 
which  they  are  subordinate."    Pom.  Rem.  §  775;  Bliss.  Ckxle  PI.  8  126. 

This  view  of  what  is  the  subject  of  an  action  appears  to  have  been  adopted 
by  this  court  in  WhiU  v.  Reagan,  32  Ark.  281. 

A  few  cases  will  serve  to  illustrate  what  the  subject  of  an  action  is. 

Glen  <fe  Hall  Manvfg  Co.  v.  Ball,  61  N.  Y.  226,  was  an  action  to  re- 
strain the  defendant  from  using  an  alleged  trade-mark,  "Number  10,"  on  the 
ground  that  it  was  a  part  of  the  plaintiff's  trade-mark.  The  defendant  ad- 
mitted that  he  used  the  words  "Number  10"  in  his  business,  but  alleged  that 
it  was  a  part  of  his  own  trade-mark,  and  set  up  that  the  plaintiff  had  fraudu- 
lently used  the  same  for  the  purpose  of  unfairly  securing  the  defendant's  cus- 
tomers, and  asked,  by  way  of  counter-claim,  that  the  plaintiff  might  be  enjoined 
from  using  the  words  in  the  course  of  its  business  to  the  defendant's  damage. 
The  court  said:  "There  will,  then,  be  two  distinct  cases  provided  under  subdi- 
vision 1:  (a)  A  cause  of  action  arising  out  of  the  contract  or  transaction  set 
forth  in  the  complaint  as  the  foundation  of  the  plaintiff's  claim;  {h\  a  cause  of 
action  connected  with  the  subject  of  the  action.  The  present  case  f&lls  under  the 
last  of  these  instances.  A  subject  is  that  on  which  any  operation,  either 
mental  or  material,  is  performed;  as,  a  subject  for  contemplation  or  contro- 
versy. The  subject  of  an  action  is  either  property,  as  illustrated  by  a  real 
action,  or  a  violated  right.  In  the  present  Instance  the  subject  of  the  plain- 
tiff's action  was  the  expression  <  Number  10,'  of  which  he  claimed  ownership 
as  a  designation  of  his  business.  The  defendant's  counter-claim  is  a  cause  of 
action  against  the  plaintiff  growing  out  of  his  infringement  of  the  defendant's 
right  to  the  same  expression  which  he  asserts  belongs  to  himself.  In  the 
language  of  the  Code,  it  is  « connected '  with  it.  ♦  *  ♦  The  policy  of  tlie 
Code  requires  a  liberal  construction  of  this  section,  to  the  end  that  controver- 
sies between  the  same  parties,  on  the  same  subject-matter,  may  be  adjusted  in  a 
single  action."    See,  also,  Cornelius  v.  Kessel,  58  Wis.  237, 16  N.  W.  Rep.  550. 

Himkins  v.  Columbia  <&  Q.  R,  Co,,  20  S.  C.  258,  was  an  action  against  a 
railroad  company  for  the  killing  of  two  horses  by  the  defendant's  train.  The 
defendant  denied  liability,  and  asserted,  as  a  counter-claim,  injuries  done  to 
the  engine  and  cars  of  the  company  by  the  presence  of  these  horses  on  the 
track  at  the  time  they  were  killed.  The  court  said:  "The  alleged  tort  of  the 
defendant  which  constituted  the  foundation  of  plaintiff's  action  is  the  n^- 
ligent  running  of  defendant's  cars,  by  which  his  horses  were  killed.  The 
alleged  tort  of  plaintiff,  which  is  the  foundation  of  defendant's  counter-claim, 
was  the  alleged  illegal  presence  of  his  horses  upon  the  railroad  track,  by  which 
the  train  was  thrown  from  the  track,  and  the  engine  injured.  The  injury  to 
the  engine,  in  point  of  time,  it  is  true,  followed  in  quick  succession  that  of 
the  injury  to  the  horses ;  but  it  cannot  be  said  that  the  illegal  presence  of  the 
horses  on  the  track,  which  is  the  foundation  of  defendant's  counter-claim, 
arose  out  of  the  negligence  of  defendant  in  running  the  cars,  which  is  the 
foundation  of  plaintiff's  action.  Nor  was  it  connected  with  the  subject  of 
of  plaintiff's  action."  And  the  court  held  that  the  damages  to  the  defend- 
ant's engine  resulting  from  the  trespass  of  plaintiffs  horses  on  its  track  were 
not  a  proper  subject  of  a  counter-claim,  because  they  did  not  arise  out  of  the 
transaction  set  forth  in  the  complaint  as  the  foundation  of  plaintiff's  claim, 
and  were  not  connected  with  the  subject  of  the  action. 

In  California  they  have  a  statute  which  defines  a  "counter-claim"  as  fol- 
lows: "The  counter-claim  mentioned  in  the  last  section  shall  be  one  existing 
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in  favor  of  the  defendant  or  plaintiff,  and  against  a  plaintiff  or  defendant, 
between  whom  a  several  judgment  might  be  had  in  the  action,  and  arising 
out  of  one  of  the  following  causes  of  action:  First,  a  cause  of  action  arising 
out  of  the  transaction  set  forth  in  the  complaint  or  answer  as  the  foundation 
of  the  plaintiff's  claim  or  defendant's  defense,  or  connected  with  the  subject 
of  the  actum;  second,  in  an  action  arising  upon  contract,  any  other  cause  of 
action  arising  also  upon  contract,  and  existing  at  the  commencement  of  the 
action.  **  In  Macdougall  v.  Maguire,  85  Cal.  274,  the  court  held  that,  in  an 
action  to  recover  damages  for  an  assault  and  battery,  a  libel  published  by  the 
plaintiff  of  and  concerning  the  defendant,  which  was  the  provocation  to  the 
offense,  did  not  constitute  a  counter-claim  under  this  statute. 

Barhyte  v.  Hughes,  83  Barb.  820,  was  an  action  for  an  assault  and  bat- 
tery. The  defendant  set  up,  by  way  of  counter-claim,  an  assault  and  battery 
committed  upon  him  by  the  plaintiff  prior  to  the  one  described  in  the  com- 
plaint. The  court  held  that  the  two  occurrences  were  so  independent  of  each 
other  that  they  could  not  be  disposed  of  in  one  action. 

The  subject  of  this  action  was  the  right  of  Massey  to  immunity  from  per- 
sonal violence.  The  breach  or  infringement  of  that  right  constituted  ap- 
pellee's cause  of  action.  The  cause  of  action  of  appellant  against  appellee, 
which  was  the  escape  of  three  convicts  through  the  alleged  negligence  of 
Massey,  had  no  connection  whatever,  direct  or  remote,  with  the  subject  of 
this  action,  and  was  not  a  proper  subject  of  a  counter-claim.  Bat  it  is  in- 
sisted by  appellant  that  the  special  finding  of  the  jury  contrary  to  evidence 
proves  that  the  verdict  of  the  jury  was  the  result  of  prejudice  against  him. 
The  right  of  plaintiff  to  recover  damages  is  not  denied.  Defendant  admitted 
the  assault  and  battery,  and  thereby  necessarily  conceded  the  pl^ntiff's  right 
to  recover.  If  the  damages  allowed  by  the  jury  were  not  excessive,  he  had 
BO  right  to  complain.  Verdicts  of  juries  are  not  set  aside  on  account  of  the 
amount  of  recovery,  unless  the  amount  is  excessive.  If  the  plaintiff  was  en- 
titled to  recover,  and  the  amount  of  the  verdict  was  a  fair  compensation  for 
the  injuries  complained  of,  the  verdict  of  the  jury  should  be  permitted  to 
stand.  Upon  a  careful  consideration  of  all  the  evidence  in  the  case,  we  do 
not  think  the  damages  recovered  were  excessive. 

It  is  next  urged  by  appellant  that  the  court  below  erred  in  instructing  the 
jury,  at  the  instance  of  plaintiff,  as  follows:  "The  coui-t  instructs  the  jury 
that  the  defendant.  Ward,  is  liable  in  this  action,  not  only  for  any  wrongful 
assault  which  he  himself  may  have  made  upon  the  plaintiff's  intestate,  Mas- 
sey, but  also  for  any  wrongful  assault  which  he  may  have  caused  to  be  made 
upon  him  by  convicts  acting  under  his  orders  on  the  occasion  named  in  the 
complaint.  If  the  jury  find  this  to  be  true,  and  if  the  jury  find  for  the  plain- 
tiff, it  will  be  their  duty  to  find  for  the  plaintiff  in  such  amount  as  would  be 
a  fair  compensation  to  the  plaintiff's  intestate,  Massey,  for  the  injuries  he 
suffered  from  any  such  wrongful  assault;  and  in  estimating  such  amount  the 
jury  may  take  into  consideration  the  pecuniary  outlay  for  medical  and  surgi- 
cal attendance,  loss  of  time  and  labor,  and  diminished  capacity  to  work  thereby 
occasioned  from  the  date  of  such  assault  to  said  Massey's  death,  and  also  the 
personal  indignity  involved  in  such  assault,  and  the  bodily  pain  and  suffering 
said  Massey  may  have  endured  therefrom;  and,  in  estimating  the  damages 
.  for  such  personal  indignity  and  bodily  pain  and  suffering,  it  will  be  the  duty 
of  the  jury  td  say,  within  the  bounds  of  reason  and  justice,  what  amount  they 
believe  to  be  a  fair  compensation  for  the  injury  sustained."  It  is  insisted 
that  this  instruction  was  erroneous,  because  it  furnished  an  improper  measure 
of  damages.  But  this  question  was  settled  by  this  court  in  this  action  when 
it  was  here  before.  Upon  this  point  it  said:  ''The  elements  of  damages  are 
the  personal  indignity  involved  in  the  assault,  the  plaintiff's  bodily  pain  and 
suffering,  loss  of  time  and  labor,  and  diminished  capacity  to  work  from  the 
date  of  the  assault  to  Massey's  death,  and  the  expenses  of  medical  and  surgi- 
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cal  attendanoe  during  his  injuries  consequent  upon  the  injuries  received." 
Ward  V.  Blackwood,  41  Ark.  800. 

It  is  next  contended  that  this  instruction  was  erroneous  because  it  per- 
mitted the  jury  to  allow  such  damages  as  they,  within  the  bounds  of  reason 
and  justice,  believed  to  be  a  fair  compensation  for  the  injury  sustained* 
without  regard  to  the  evidence.  But  this  and  all  other  instructions  given 
to  the  jury  are  to  be  considered  together,  and  as  a  whole.  In  this  connection 
the  court  instructed  the  jury  among  other  things,  that  the  burden  of  proof 
was  upon  the  plaintiff  to  show,  by  evidence  fairly  preponderating,  that  Massey 
was  unlawfully  assaulted  by  Ward,  and  also  to  what  extent  Massey  was  aeU 
ually  damaged;  and  that,  if  they  found  Ward  unlawfully  assaulted  and  beat 
Massey,  then  Ward  was  liable  for  actual  damages;  and  that,  in  arriving  at 
the  amount  they  should  assess,  they  should  take  into  consideration  all  the 
circumstances  surrounding  both  parties.  In  construing  these  instructions 
together  we  see  no  conclusion  to  which  the  jury  could  fairly  and  reasonably 
have  come,  except  that  in  considering  their  verdict,  and  the  amount  thereof, 
they  should  be  governed  by  the  evidence.  Moreover,  one  of  the  elements  of 
damages  in  the  case  was  the  pain  and  suffering  caused  by  the  wrong  com- 
plained of,  for  which  there  is  no  legal  measure  of  damage.  The  amount  ail- 
lowed  therefor,  if  any,  must  to  some  extent  have  been  left  to  the  fair  dis- 
cretion and  judgment  of  the  jury. 

One  of  the  grounds  of  appellant's  motion  for  a  new  trial  was  misconduct 
of  the  jury  in  arriving  at  their  verdict  by  lot  In  support  of  this  ground  the 
following  affidavit  was  filed:  "On  this  day  comes  J.  D.  Murphy.  I.  B.  Dur- 
rail,  and  J.  M.  Simpson,  who  state,  on  oath,  that  they  were  members  of  the 
jury  who  tried  and  returned  the  verdict  in  the  above-entitled  cause;  that  the 
jury  differed  as  to  the  amount  of  the  said  verdict,  and  finally  concluded  to 
write  the  amount  of  $2,000  on  one  slip  of  paper,  and  the  sum  of  $1,800  on 
another  slip  of  paper,  and  the  two  were  then  placed  in  a  hat,  and  one  of  the 
jurors  was  requested  to  draw  one  of  said  pieces  of  paper  out  of  the  hat»  which 
was  done,  and  the  slip  of  paper  with  the  $1;800  written  upon  it  was  drawn, 
and  the  verdict  was  made  and  rendered  at  such  amount,  and  so  returned  it.'* 
And  the  plaintiff  objected  to  the  admission  of  it  as  evidence  for  any  purpose 
whatever.  Was  it  admissible?  In  Pleasants  v.  Heardf  15  Ark.  407,  the 
affidavit  of  Strawn,  one  of  the  jurors,  was  filed  to  show  that  the  jury  agreed 
that  each  member  thereof  should  write  down  the  amount  that  he  was  in  favor 
of,  and  that  these  several  amounts  should  be  added  up,  and  their  sum  divided 
by  12,  the  number  of  the  jurors,  and  that  the  quotient  should  be  taken  and 
written  as  the  amount  of  their  verdict,  which  was  accordingly  done,  and  the 
verdict  so  arrived  at  was  returned  into  court  as  the  verdict  of  the  jury.  Chief 
Justice  English,  in  delivering  the  opinion  of  the  court,  said:  "Though  there 
are  some  conflicting  cases,  we  think  it  may  be  safely  decided,  npon  authority, 
and  for  many  good  reasons,  that  the  affidavit  of  the  juror  Strawn  was  not 
admissible  in  this  case  to  impeach  the  verdict  rendered  by  him,  for  the  cause 
stated  in  the  affidavit."  Thomp.  &  M.  Jur.  §  414.  The  rule  laid  down  in 
Pleasants  v.  Heard  has  not  been  changed  or  repealed  in  civil  cases,  but,  on 
the  contrary,  in  such  cases,  remains  in  full  force. 

We  find  no  error  in  the  judgment  of  the  court  below  prejudicial  to  appel- 
lanty  and  it  is  affirmed. 


Adams  v.  Edgebton. 

{Supreme  Court  of  Arkansou,    March  6, 1887.) 

AcnoN—Mi8JorHDiB—PBAC?nc»— Appeal. 

Where  there  is  a  misjoinder  of  causes  of  action  and  of  parties,  but  the  defect  does 
not  go  to  the  Jurisdiction  of  the  court,  the  remedy  is  by  motion  to  strike  out  the 
names  of  the  parties,  and  the  cause  of  action  improperly  joined,  but  the  objection 
to  such  defect,  unless  made  in  the  trial  court,  will  be  considered  as  waived. 
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2.  FrAUDULBNT    C0NyXTANCB9— HuSBAITD  and    WiFB— VOLtJWTABT    SKTTLEMEirr— SUBSE- 

QUENT PUBCHASEB. 

A  voluntary  settlement  by  a  husband  upon  his  wife  of  the  whole  of  his  property 
la  void  against  a  subsequent  bona  fide  purchaser  without  notice. 

3.  Deed— Validity — ^Dbbcbiption — ^Vendob  and  Pubchaseb. 

Where  a  husband  made  a  settlement  of  land  upon  his  wife,  describing  it  as 
"three-fourths  of  the  south  part  of  the  north-west  quarter  of  section  30,  township  1 
south,  range  10  west,  containing  forty-four  and  31-100  acres,"  •*  held  that  the  deed 
was  void  for  uncertainty  in  the  description,  and  a  purchaser  for  value  was  not  affected 
with  notice  of  the  wife^s  title,  or  of  those  claiming  under  her. 
4^  Equity—Refobming  Deed— Husband  and  Wife. 

,  A  deed  of  settlement  of  land  on  a  wife  by  her  husband,  in  which  no  boundaries 
are  given,  and  no  landmarks,  natural  or  artificial,  are  mentioned,  will  not  be  re- 
formed in  equity  against  a  subsequent  purchaser  for  value. 

Appeal  from  chanceiy  court,  Pulaski  county. 

P.  C,  Dooleyt  for  appellant.    John  Fletcher^  for  appellee. 

SniTH,  J.  In  the  year  1872,  Edgprton  sold  to  William  H.  Rector  and 
Henry  Powers  a  block  of  ground  in  Capital  Hill  extension  to  the  city  of  Little 
Bock  for  81,750,  of  which  sum  8550  were  paid  down,  and  for  the  residue  the 
notes  of  the  purchasers  were  taken.  In  1874,  shortly  before  the  maturity  of 
the  last  of  these  purchase  notes,  Rector  conveyed  his  other  lands  to  Powers, 
and  Powers  on  the  same  day  reconveyed  to  Rector's  wife,  Celine.  Tlie  con- 
sideration expressed  in  the  two  deeds  is  respectively  81,000  and  81,200,  but 
no  money  was  in  fact  paid,  nor  any  other  thing  of  v^ue  delivered  or  agreed 
to  be  paid  or  delivered;  so  that  the  transaction  is  transparently  a  voluntary 
settlement  by  Rector  upon  his  wife.  In  1876,  Edgerton  obtained  a  decree  in 
the  proper  court  against  Rector  and  Powers  for  81t528,  and  for  the  enforce- 
ment of  his  lien  as  vendor  on  the  block  sold  them.  Under  this  decree  the 
property  was  sold  for  8100.  In  1878,  Celine  Rector  died  childless;  her  heirs 
being  her  mother  and  her  brothers  and  sisters.  In  1881,  Edgerton  caused  ex- 
ecution to  be  issued  for  the  balance  due  on  his  decree,  and  it  was  levied  upon 
one  of  the  tracts  which  had  been  conveyed  to  Celine  Rector.  Edgerton  and 
Rector  then  agreed  to  compromise  the  indebtedness  at  8500,  for  which  sum 
Rector  executed  his  notes,  and  secured  the  same  by  a  mortgage  upon  the  tract 
80  levied  upon.  Edgerton  seems  to  have  been  ignorant  of  the  previous  con- 
veyances to  Powers  and  to  Celine  Rector,  although  this  is  immaterial,  if  he 
was  chargeable  with  constructive  notice  by  their  registry.  The  conveyances 
had  been  in  fact  duly  acknowledged  and  admitted  to  record  in  the  propel*  office 
shortly  after  their  execution.  In  those  deeds  the  land  is  described  as  ** three- 
fourths  of  the  south  part  of  the  north-west  quarter  of  section  30,  township  1 
south,  range  10  west,*'  containing  44.31  acres.  The  correct  technical  descrip- 
tion is:  "Undivided  three-fourths  interest  in  and  to  the  south  half  of  the 
north-west  quarter  of  section  30,  township  1  south,  range  10  west,"  and  the 
land  is  so  described  in  the  mortgage. 

Edgerton  now  exhibited  his  bill  against  Rector  and  the  heirs  at  law  of  his 
deceased  wife,  Powers  being  out  of  the  jurisdiction,  to  set  aside  these  convey- 
ances as  fraudulent  against  him,  a  pre-existing  creditor  and  a  subsequent  pur- 
chaser, and  also  to  foreclose  his  mortgage.  Rector  made  no  defense;  but  the 
other  defendants  alleged  that  the  conveyances  were  made  in  good  faith  and 
upon  a  valuable  consideration.  They  deny  Rector's  insolvency  at  the  date  of 
the  transfer,  or  that  he  owed  the  plaintiff  any  debt,  having,  as  they  say,  been 
imposed  on  and  deceived  by  the  plaintiff  as  to  the  present  and  prospective 
value  of  the  block,  whereby  it  was  sold  at  a  grossly  exorbitant  flgure.  They 
further  deny  that  Rector  had  any  estate  in  the  land,  or  power  to  incumber  it, 
at  the  time  the  mortgage  was  executed;  and  they  assert  that  the  land  described 
in  the  mortgage  is  the  same  tract  that  was  intended  to  be  conveyed  to  Celine 
Rector;  that  the  description  of  it  in  the  deeds  under  which  they  claim  follows 
the  description  contained  in  Rector's  title-papers;  and  that,  if  there  is  any 
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inaccuracy,  it  was  the  mistake  of  the  draughtsman,  there  being  no  uncer- 
tainty about  the  tract  that  was  meant,  and  Rector  owning  no  other  lands  in 
that  section .  But  they  aver  that  the  description  is  sufficiently  certain  to  ascer- 
tain and  identify  the  land.  Their  answer  was  made  a  cross-bill,  in  which  it 
was  prayed  that  the  deeds  might  be  reformed  if  the  description  was  found  to 
be  inadequate.  The  court  sustained  a  demurrer  to  so  much  of  the  answer  and 
cross-bill  as  sought  to  reopen  the  question  of  Rector's  indebtedness  to  Edger- 
ton,  holding  that  matter  concluded  by  the  judgment  that  Edgerton  had  recov- 
ered in  the  former  suit;  and  the  plaintiif  answered  the  other  allegations  of  the 
cross-bill.  Depositions  were  taken,  and  at  the  hearing  a  decree  was  entered 
declaring  the  mortgage  a  lien  superior  to  the  rights  of  the  defendants,  andor^ 
dering  its  foreclosure. 

It  is  irregular,  and,  according  to  some  authorities,  fruitless,  to  litigate  in  a 
foreclosure  suit  an  adverse  claim  which  is  paramount  to  the  title  of  the  mort- 
gagor.  There  is  no  privity  between  such  an  adverse  claimant  and  the  mort- 
gagee. 2  Jones,  Mortg.  §  1440,  and  cases  cited;  Wiltsie,  Mortgage  Foreclos- 
ures, §§  118,  119;  Dud  v.  Reynolds,  96  U.  S.  340;  Peters  v.  Bowman,  98  U. 
S.  56. 

Section  4940  of  Mansfield's  Digest  authorizes  any  person  to  be  made  a  de- 
fendant "  who  has  or  claims  an  interest  in  the  controversy  adverse  to  the  plain- 
tiff, or  who  is  a  necessary  party  to  a  complete  determination  and  settlement 
of  the  questions  involved  in  the  action."  But  the  holder  of  an  adverse  title, 
prior  to  the  mortgage,  is  a  stranger.  His  interest  is  not  opposed  to  a  recov- 
ery  of  judgment  by  the  plaintiff,  as  he  is  not  affected  by  it.  Nor  is  his  pres- 
ence necessary  to  a  complete  determination  of  the  question  of  foreclosure; 
for  his  rights  were  not  acquired  subsequent  to  the  ^ving  of  the  mortgage. 
He  is  therefore  neither  a  necessary  nor  a  proper  party;  and  disputes  involv- 
ing his  title  should  be  settled  in  an  ejectment  or  other  apprppriate  action, 
apart  from  the  foreclosure.  Pom.  Rem.  §  333  et  seq.  But  the  defect  is  only 
a  misjoinder  of  causes  of  action  and  of  parties,  and  does  not  go  to  the  juris- 
diction of  the  court.  The  remedy  is  by  motion  to  strike  out  of  the  bill  the 
names  of  the  parties  and  the  cause  of  action  improperly  joined,  and  the  ob- 
jection is  waived  unless  made.  Mansf.  Dig.  J§  5016,  5017;  Crauford  v. 
Fuller,  28  Ark.  370;  Terry  v.  Rosell,  32  Ark.  478;  ClemenUY,  Lampkin,  34 
Ark.  598;  uliphint  v.  Mamifleld,  36  Ark.  191;  Biley  v.  Norman,  39  Ark. 
158.  In  this  case  the  defendants  have  interposed  no  objection,  here  or  be- 
low, to  the  litigation  of  their  title. 

We  entertain  no  doubt  of  the  fraudulent  character  of  the  conveyances  un- 
der which  the  appellants  hold.  They  were  without  any  consideration  deemed 
valuable  in  law,  and  were  in  legal  effect  a  voluntary  post-nuptial  settlement 
upon  the  wife.  This  is  enough  to  stiuup  them  as  presumptively  fraudulent 
against  existing  creditors,  and  to  cast  upon  those  who  claimed  title  under 
them  the  onus  of  proving  the  entire  good  faith  of  the  transaction,  and  that 
the  gift  was  a  reasonable  provision  for  the  wife,  comprehending  but  a  small 
portion  of  the  debtor's  estate,  and  having  ample  funds  unincumbered  for  the 
satisfaction  of  his  creditors.  But  the  proofs  show  that  Rector  thereby 
stripped  himself  of  all,  or  very  nearly  all,  of  his  property  that  was  subject  to 
execution.  Wait,  Fraud.  Conv.  §§  93,  94,  307,  308;  Leach  v.  Fowler's  Dev- 
isees, 22  Ark.  143;  Bertrand  v.  Elder,  23  Ark.  494;  Kehr  v.8mUh,20  Wall. 
35;  Salman  Y.Bennett,  1  Conn.  525,  1  Amer.  Lead.  Cas.  32. 

There  is  another  view  that  may  be  taken.  Section  3374  of  Mansfield's  Di- 
gest, which  is  a  re-enactment  of  the  statute  of  27  Eliz.  c.  4,  as  well  as  that  of 
13  Eliz.  c.  5,  avoids  covinous  transfers  against  subsequent  purcha£ers  as  well 
as  creditors.  Now,  a  mortgagee  is  a  purchaser  within  the  meaning  of  this 
statute;  and,  according  to  the  English  authorities,  which  were  followed  in 
Cathcart  v.  Mobinson,  5  Pet.  263,  (per  Marshall,  0.  J.,)  a  voluntary  settle- 
ment by  a  husband  upon  his  wife  of  the  whole  of  his  property  is  absolutely 
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YOid  against  a  subsequent  purchaser,  even  though  hehad  notic^^  The  weight 
of  American  authority  seems  to  be  against  tliis  proposition,  jdut  the  convey- 
ance is  certainly  void  against  a  subsequent  bona  fide  purchaser  without  no- 
tice. 1  Amer.  Lead.  Cas.  (5th  Ed.)  Y*47,]  note  to  the  case  of  Sexton  v. 
WTieaton.  Then  the  inquiry  arises:  was  Edgerton  affected  with  notice  by 
the  recording  of  the  deeds?  According  to  the  previous  decisions  of  this 
court,  the  description  of  the  land  is  so  vague  and  indefinite  as  to  be  void  for 
uncertainty.  No  boundaries  are  given,  and  no  landmarks,  natural  or  artifi- 
cial, are  mentioned.  A  surveyor  could  find  the  N.  W.  J  of  section  30,  town- 
ship 1  S.,  range  10  W.,  without  difficulty.  But  he  would  not  know  where 
to  begin  to  lay  off  44  acres  in  the  south  part  of  that  quarter.  Mooney  v. 
Cooledge,  30  Ark.  640;  Jaoks  v.  Chaffin,  34  Ark.  534;  Freed  v.  Brown,  41 
Ark.  495.  The  deeds,  being  voluntary,  could  not  be  reformed  so  as  to  affect 
Edgerton.  Dyer  v.  Bean,  15  Ark.  519. 
Decree  affirmed. 


State  ex  rel,  Arkansas  Industrial  Co.  «.  Nebl.  ' 
{SuprerM  Court  of  Arkansas.    March  6, 1887.) 

1.  Habeas  Corpiw— Certiorari— Coubts. 

Under  the  constitution  of  Arkansas  thesupTeme  conrt  has  appellate  Jurisdiction 
by  the  writ  of  Jiaheas  corpus^  in  connection  with  the  writ  of  certiorari,  to  review  the 
proceedings  of  the  chancery  conrt  of  that  state  refusing  to  grant  the  writ  of  habeas 
corpus  to  obtain  the  costody  of  certain  convicts  who  were  unlawfiilly  restrained 
from  their  legal  custodian,  the  lessee  of  the  penitentiary,  and  to  order  them,  tamed 
over  to  such  custodian. 

2.  Cohtract— Validity— Jails. 

The  statute  of  Arkansas  does  not  authorize  the  lessees  of  the  penitentiary  to  hire 
out  for  labor  or  make  a  contract  for  the  use  and  custody  of  the  convicts  committed 
to  said  prison.  A  contract  of  such  character  is  void,  and  convicts  held  in  restraint 
thereunder  by  a  contractor  will  be  delivered  up  on  habsas  corpus  to  the  custody  of 
the  lessee. 

Certiorari  to  chancery  court,  Pulaski  county. 

Caruth  &  Brhane  and  U.  M.  rf-  G.  B,  Rose,  for  petitioner.  Thos.  B.  Mar- 
tint  Met,  L,  Jones,  and  M.  L.  Bell,  for  respondents. 

Battle,  J,  On  the  sixteenth  of  January,  1887,  the  Arkansas  Industrial 
Company  presented  a  petition  to  this  court,  alleging  therein,  among  other 
things,  that  on  the  tenth  of  January,  1887,  it  presented  to  the  Pulaski  chancery 
court  its  petition  in  which  it  set  forth  and  showed  the  following  facts:  That 
in  1883  the  state  of  Arkansas,  for  a  valuable  consideration,  made  and  exe- 
cuted to  Townsend  &  Fitzpatrick  a  lease  of  the  state  penitentiary,  together 
with  the  custody,  use,  and  control  of  all  the  convicts  therein  confined,  for  a 
period  of  10  years;  that,  for  a  valuable  consideration,  Townsend  &  Fitzpatrick 
subsequently  transferred  and  assigned  this  lease  to  relator,  and  that  thereby 
it  became  the  lessee  of  the  state  penitentiary ;  that  prior  to  this  assignment, 
on  the  twenty-second  of  January,  1883,  Townsend  &  Fitzpatrick  hired  to  the 
defendant,  C.  M.  Neel,  for  10  years,  100  of  the  convicts  confined  in  the  state 
penitentiary,  at  $12. 50 par  capita,  per  month;  that  this  contract  with  Keel 
was  assigned  to  it  at  the  time  the  lease  was  transferred;  that,  under  this  con- 
tract, the  defendants  unlawfully  hold  in  their  possession  and  control  and  de- 
tain 95  convicts,  named  in  the  petition,  who  are  duly  and  lawfully  sentenced 
to  confinement  in  the  state  penitentiary  by  courts  of  competent  jurisdiction 
of  the  state  of  Arkansas:  that  relator  is  entitled  to  the  custody  of  these  con- 
victs by  virtue  of  its  being  the  lessee  of  the  penitentiary;  that  relator  had  de- 
manded the  custody  and  possession  of  these  convicts,  and  defendants  had  re- 
fused to  surrender  them ;  and  that  it  asked  the  chancery  court  in  that  petition 
for  a  writ  of  habeas  corpus,  directing  defendants  to  produce  the  bodies  of 
these  convicts,  and  that  they  be  delivered  to  relator.    And  relator  further 
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states  in  its  petition  to  this  court  that  defendant  filed  a  response  to  its 
petition  in  the  Pulaski  chancery  court,  and  that  the  chancery  court,  upon  a 
hearing,  refused  to  issue  a  writ  of  habeas  corpus,  and  dismissed  its  petition. 
The  prayer  of  the  petition  filed  here  is  that  the  proceedings  of  the  chancery 
court  be  reviewed  by  this  court,  and  that  a  writ  of  habeas  corpus  be  issued  as 
prayed  for  in  its  first  petition,  and  that  the  convicts  named  in  its  petition  be 
delivered  to  it,  and  for  general  relietf.  In  response  to  a  writ  of  certiorari  the 
record  and  proceedings  of  the  chancery  court  have  been  certified  to  this  court, 
from  which  it  appears  that  the  allegations  of  relator  in  both  petitions,  so  far 
as  they  are  stated  in  this  opinion,  are  true.  They  are  not  denied  by  the  de- 
fendants.   Both  parties  appear  in  this  court 

Section  4  of  article  7  of  the  constitution  of  this  state  reads  as  follows :  "The 
supreme  court,  except  in  cases  otherwise  provided  by  this  constitution,  shall 
have  appellate  jurisdiction  only,  which  shall  be  co-extensive  with  the  state, 
under  such  restrictions  as  may  from  time  to  time  be  prescribed  by  law.  It 
shall  have  a  general  superintending  control  over  all  inferior  courts  of  law  and 
equity;  and,  in  aid  of  its  appellate  and  supervisory  jurisdiction,  it  shall  have 
power  to  Issue  writs  of  error,  and  supersedeas,  certiorari,  habeas  corpus,  pro- 
hibition, mandamus,  and  quo  warranto,  and  other  remedial  writs;  and  to 
hear  and  determine  the  same.'' 

The  jurisdiction  of  the  supreme  court  of  the  United  States  is  similar  to  that 
of  this  court.  After  saying  to  what  cases  and  controversies  the  judicial 
power  of  the  United  States  shall  be  limited,  the  constitution  of  the  United 
States  defines  the  jurisdiction  of  the  supreme  court  as  follows:  "In  all  cases 
affecting  ambassadors,  other  public  ministers,  and  consuls,  and  those  in 
which  a  state  shall  be  a  party,  the  supreme  court  shall  have  original  jurisdic- 
tion. In  all  the  other  cases  bd!ore  mentioned,  the  supreme  court  shall  have 
appellate  jurisdiction,  both  as  to  law  and  fact,  with  such  exceptions,  and  un- 
der such  regulations,  as  the  congress  shall  make."  In  defining  the  jurisdic- 
tion of  the  district,  circuit,  and  supreme  courts  of  the  United  States,  con- 
gress, by  an  act  of  September  24, 1789,  ^acted  "that  all  the  before-mentioned 
courts  shall  have  power  to  issue  writs  of  scire  facias,  habeas  coipus,  and  all 
other  writs  not  especially  provided  for  by  statute  which  may  be  necessary  for 
the  exercise  of  their  respective  jurisdictions,  and  agreeable  to  the  principles 
and  usages  of  law,  and  that  either  of  the  justices  of  the  supreme  court,  as 
well  as  judges  of  the  district  courts,  shall  have  power  to  frame  writs  of  habeas 
corpus  for  the  purpose  of  an  Inquiry  into  the  cause  of  commitment:  provided, 
that  writs  of  habeas  corpus  shall  in  no  case  extend  to  prisoners  in  jail,  unless 
they  are  in  custody  under  or  by  color  of  the  authority  of  the  United  States,  or 
are  committed  for  trial  before  some  court  of  the  same,  or  are  necessary  to  be 
brought  into  court  to  testify." 

Under  the  constitution  of  the  United  States  and  this  act  of  congress,  the 
supreme  court  of  the  United  States  has  in  numerous  cases  held  that  it  can,  in 
the  exercise  of  its  appellate  jurisdiction,  issue  the  writ  of  habeas  corpus,  and 
hear  and  determine  the  same. 

In  Ex  parte  Terger,  8  Wall.  85,  Chief  Justice  Chase,  after  an  exhaustive 
review  of  the  decisions  upon  that  subject,  announced  the  conclusions  of  the 
court  as  follows:  "We  are  obliged  to  hold,  therefore,  that  in  all  cases  where 
a  circuit  court  of  the  United  States  has,  in  the  exercise  of  its  original  juris- 
diction, caused  a  prisoner  to  be  brought  before  it,  and  has,  after  inquiring 
into  the  cause  of  the  detention,  remanded  him  to  the  custody  from  which  he 
was  taken,  this  court,  in  the  exercise  of  its  appellate  jurisdiction,  may  by  the 
writ  of  habeas  corpus,  aided  by  the  writ  of  certiorari,  revise  the  decision  of 
the  circuit  court,  and,  if  it  be  found  unwarranted  by  law,  release  the  prisoner 
from  the  unlawful  restraint  to  which  he  has  been  remanded." 

In  commenting  upon  this  jurisdiction,  in  Ex  parte  Siebold,  100  U.  S.  374, 
the  supreme  court  of  the  United  States  said:  "The  question  is  whether  a  parfy 
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imprisoned  under  a  sentence  of  a  United  States  court,  upon  conviction  of  a 
crime  created  by  and  indictable  under  an  unconstitutional  act  of  congress, 
may  be  discharged  from  Imprisonment  by  this  court  on  habeas  corpus,  al- 
though it  has  no  appellate  Jurisdiction  by*  writ  of  error  over  the  Judgment. 
It  is  objected  that  the  case  is  one  of  original  and  not  appellate  jurisdiction, 
and  therefore  not  within  the  jurisdiction  of  this  court.  But  we  are  clearly  of 
opinion  that  it  is  appellate  in  its  character.  It  requires  us  to  revise  the  act  of 
the  circuit  court  in  making  the  warrants  of  commitment  upon  the  conviction 
referred  to.  This,  according  to  all  the  decisions,  Is  an  exercise  of  appellate 
power.  Bx  parte  Burford,  3  Cranch,  448;  Sx  parte  Bollman,  4  CJranch, 
100,  101;  Bx  parte  Terger,  8  Wall  98.  That  this  court  is  authorized  to  exer- 
•cise  appellate  Jurisdiction  by  habeas  corpus  directly  is  a  position  sustained  by 
■abundant  authority.  It  has  general  power  to  issue  the  writ,  subject  to  the 
constitutional  limitations  of  its  jurisdiction,  which  are  that  it  can  only  exer- 
•cise  original  Jurisdiction  in  cases  affecting  ambassadors,  public  ministers,  and 
<K)nsuls,  and  cases  in  which  a  state  is  a  pai-ty;  but  has  appellate  jurisdiction 
In  all  other  cases  of  federal  cognizance,  with  such  exceptions  and  under  such 
regulations  as  congress  shall  make.  Having  this  general  power  to  issue  the 
writ,  the  coui-t  may  issue  it  in  the  exercise  of  original  jurisdiction  where  it 
has  original  jurisdiction,  and  may  issue  It  in  the  exercise  of  appellate  juris- 
diction where  it  has  such  jurisdiction,  which  is  in  all  cases  not  prohibited  by 
law,  except  those  in  which  it  has  original  Jurisdiction  only.  Bx  parte  Boll- 
man,  supra;  Ex  parte  Watkins,  3  Pet.  202,  and  7  Pet.  568;  Bx  parte 
Wells,  18  How.  307, 328;  Ableman  v.  Booth,  21  How.  506;  Bx  parte  Terger, 
^  Wall.  85." 

The  appellate  jurisdiction  exercised  by  the  supreme  court  of  the  United 
States  in  the  issue  of  writs  of  habeas  corpus  has  been  expressly  conferred 
<upon  this  court  by  the  constitution  of  this  state.  It  is  not,  however,  confined 
to  a  review  of  the  action  of  a  court,  as  in  the  case  of  the  supreme  court  of  the 
United  States,  but  it  extends  to  a  review  of  the  proceedings  of  chancellors  and 
Judges  at  chambers  upon  applications  for  habeas  corpus  and  certiorari,  and 
upon  proper  transcripts  of  the  proceedings.  Bx  parte  Jackson,  45  Ark.  158. 
In  both  courts  this  jurisdiction  is  brought  into  exercise  by  the  aid  of  the  writ 
of  certioraH,  it  being  issued  in  connection  with  the  w^rit  of  habeas  corpus  in 
order  to  bring  up  the  proceedings  of  the  lower  court  or  judge,  and  thereby  en- 
able the  court  to  review,  revise,  and  correct  the  action  of  the  inferior  court  or 
Judge.  It  is,  however,  to  be  borne  in  mind  that  the  right  to  issue  a  writ  of 
habeas  corpus  in  the  exercise  of  its  appellate  and  supervisory  jurisdiction  does 
not  authorize  the  court  to  convert  it  into  a  writ  of  error.  The  great  object  of 
the.  writ  is  the  liberation  of  those  who  may  be  imprisoned  without  sufficient 
oause,  and  to  deliver  from  unlawful  custody.  It  is  not  the  function  of  this 
writ  to  inquire  into  or  correct  errors,  but  its  object  is  to  require  the  person 
who  answers  it  to  show  upon  what  authority  he  detains  the  prisoner.  If  the 
person  restrained  of  his  liberty  is  in  custody  under  process,  nothing  will  be 
inquired  into;  by  virtue  of  the  writ,  beyond  the  validity  of  the  process  upon 
its  face,  and  the  Jurisdiction  of  the  court  by  which  it  was  issued.  If  he  be 
•detained  under  a  conviction  and  sentence  by  a  court  having  jurisdiction  of 
the  cause,  no  relief  can  be  given  by  habeas  corpus;  the  general  rule  being 
that  a  conviction  and  sentence  by  a  court  of  competent  jurisdiction  is  lawful 
cause  of  imprisonment.  Bx  parte  8iebold,  100  U.  S.  375;  Bx  parte  Tar- 
through,  110  U.  S.  651, 4  Sup.  a.  Rep.  152. 

The  object  of  the  writ  of  Tiabeas  coipus,  as  a  general  rule,  is  not  to  recover 
the  possession  of  the  persons  unlawfully  detained  in  custody,  but  simply  to 
free  them  from  all  illegal  restraints  upon  their  liberty.  But  this  rule  is  not 
without  its  exceptions.  It  has  been  frequently  held  that  the  detention  of  a 
•child  of  tender  years  from  the  one  entitled  to  his  custody  amounts  to  illegal 
irestraint;  and  that  in  a  proceeding  by  habeas  corpus,  if  he  is  not  of  sufficient 

Digitized  by  VjUUV  LC 


634  SOUTHWESTERN  REPOBTEB.  [Ark» 

age  to  determine  for  himself,  the  court  or  Judge  hearing  the  application  must 
decide  for  him,  and  make  an  order  for  his  being  placed  in  the  proper  custody. 
Not  being  competent  to  govern  and  direct  his  own  actions,  he  is  not  permitted 
to  decide  for  himself  what  they  shall  be.  TTie  King  v.  Johnson,  2  Ld.  Kaym. 
1333;  KexY.  Delaval,  3  Burrows,  143%  Verser  v.  Ford,  37  Ark.  27;  People 
V.  Kling,  6  Barb.  866;  State  v.  Banks,  25  Ind.  495;  Church,  Hab.  Corp.  §  439. 

Milligan  v  State,  97  Ind.  355,  was  an  application  by  a  foreign  corporation ^ 
the  Children's  Home  of  Cincinnati,  Ohio,  to  a  court  of  the  state  of  Indiana 
for  a  writ  of  Tuibea^  coipus.  The  object  of  the  application  was  to  obtain  pos- 
session and  control  of  a  minor.  The  facts  in  that  case  were  as  follows:  The 
Children's  Home  of  Cincinnati  was  a  corporation  organized  under  the  laws  of 
the  state  of  Ohio,  and  as  such  had  the  lawful  charge  and  custody  of  an  infant^ 
and  had  authority  to  procure  for  her  a  permanent  home  in  a  Christian  family. 
By  a  written  agreement  executed  at  the  city  of  Cincinnati,  in  the  state  of 
Ohio,  the  Home  transferred  the  care,  custody,  and  education  of  the  infant  to- 
the  defendant  It  was  provided  in  the  statutes  of  Ohio,  under  which  the  Home 
was  incorporated,  that  its  trustees  and  managers  might  remove  a  child  from 
a  home  when  in  their  judgment  the  same  had  become  an  unsuitable  one,  and 
that  they  should,  in  such  case,  resume  the  same  power  and  authority  they 
originally  possessed.  In  the  judgment  of  the  trustees  and  managers  of  the- 
Children's  Home,  the  defendant's  home  ))ad  become  and  was  an  unsuitable 
one  for  the  child,  and  he  was  not  a  proper  person  to  have  the  custody  and  man- 
agement of  such  child,  and  the  Home  demanded  of  the  defendant  the  surrender 
to  it  of  the  custody  and  control  of  the  child,  which  was  refused.  The  court 
held,  upon  this  state  of  facts,  that  the  Children's  Home  had  the  right  to  re- 
move the  child  from  the  home  of  the  defendant,  and  to  resume  its  original 
power  and  authority  over  such  child,  and  ordered,  adjudged,  and  decreed  ac- 
cordingly. 

From  the  cases  referred  to  it  is  clear  that  while  the  writ  of  habeas  corpus  is- 
eminently  the  writ  of  liberty,  and  its  ofSce  is  to  Inquire  into  the  ground  upon 
which  any  person  is  restrained  of  his  liberty,  and,  when  it  is  found  that  the 
restraint  is  illegal,  to  deliver  him  from  such  illegal  restraint,  courts  may,  ia 
some  cases  of  habeas  corpus,  award  the  custody  of  such  person  to  whom  it  may 
belong.  While  the  great  object  of  the  writ  is  to  restore  the  person  unlawfully 
restrained  to  liberty,  and  that  end  is  ordinarily  attained  by  allowing  the  party 
improperly  detained  the  free  exercise  of  his  volition,  it  wUl  not  restore  him, 
in  all  cases,  to  a  liberty  to  which  he  is  not  entitled,  and  is  incompetent  to  ex- 
ercise. It  would  be  contrary  to  reason  to  say  that,  when  a  person  shall  be  re- 
lieved by  this  writ  of  illegal  restraints,  he  should  be  allowed  the  free  exercise 
of  his  own  volition  when  the  law  positively  demands  and  commands  he  shall 
be  held  in  custody. 

The  next  question  is,  are  the  convicts  named  in  the  petition  filed  in  thi» 
case  in  unlawful  custody?  It  appeara  they  are  held  under  a  contract  made  by 
Townsend  &  Fltzpatrickf  former  lessees  and  keepers  of  the  state  penitentiary^ 
and  the  defendant,  C.  M.  Neel,  by  which  Townsend  &  Fitzpatrick  hired  them 
as  so  many  chattels,  and  surrendered  their  care  and  custody  to  Neel.  Had 
they  authority  to  do  so  ?  The  statutes  of  this  state,  under  which  Townsend  & 
Fitzpatrick  leased  the  state  penitentiary,  make  it  the  duty  of  the  lessee  to 
provide  the  convicts  with  clothing,  and  with  good  and  wholesome  food;  to- 
treat  them  humanely;  to  preserve  discipline  among  them,  by  the  enforcement 
of  such  rules  as  shall  be  prescribed  by  tlie  penitentiary  board  of  commission- 
ers; and  make  it  the  duty  of  the  board  to  appoint  a  physician  of  the  peniten- 
tiary, whose  duty  it  is  to  visit  the  convicts  daily,  and  see  that  they  are  not  in- 
humanely punished;  that  they  are  properly  clothed;  that  they  are  sufficiently 
supplied  with  bed-clothing;  that  they  are  not  overworked;  that  they  are  suf- 
ficiently fed  on  good,  healthy,  and  sound  food ;  that  they  are  not  worked  when 
their  state  of  health  forbids;  that  their  cells  are  properly  warmed  and  venti- 
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lated;  that  they  are,  in  all  things,  whether  within  or  without  the  walls,  hu- 
manely treated;  and  to  make  a  quarterly  report  to  the  board  of  commission- 
ers; and  make  it  the  duty  of  the  board,  on  receiving  notice  from  the  physi- 
cian or  otherwise  that  the  lessee  is  inhumanely  treating  the  convicts,  or  not 
faithfully  performing  his  duty  as  lessee,  to  notify  the  lessee;  and,  on  his  fail- 
ure or  refusal  to  comply  with  the  terms  of  his  lease,  or  to  treat  the  convicts 
humanely,  to  take  such  steps  as  may  be  warranted  by  law.  These  statutes 
impose  all  the  duties  to  the  convicts  upon  the  lessee.  If  he  fails  to  perform 
them,  he  suffers  the  penalty.  No  provision  is  made  for  the  hiring  of  convicts 
by  lessee  to  other  persons,  and  what  their  duties  shall  be,  and  the  penalty  of 
their  failure  to  perform  them.  All  the  duties  to  the  convicts  are  to  be  per- 
formed by  the  lessee,  and  are  such  as  neoessarlly  preclude  any  idea  that  he 
can  surrender  the  control  and  custody  of  the  convicts  to  any  other  person. 
The  requirements  of  the  statutes  are  such  as  he  can  only  perform  by  keeping 
the  convicts  in  his  custody;  and,  to  prevent  any  question  in  this  respect,  the 
statutes  expressly  say,  he  "shall  receive  and  receipt  in  duplicate  for  any  ()er- 
son  who  shall  be  convicted  by  any  federal  or  state  court  in  this  state,  and 
sentenced  to  confinement  in  said  penitentiary,  and  shall  keep  any  such  per- 
son according  to  sentence  until  the  expiration  of  the  term  thereof,  unless 
sooner  discharged  by  due  course  of  law.    Mansf .  Dig.  §§  4881,  4884,  4890. 

The  relator  is  conceded  to  be  the  lessee  and  keeper  of  the  state  penitentiary. 
As  such,  it  is  entitled  to  the  exclusive  custody  of  the  state  convicts.  The 
convicts  in  question  are  unlawfully  detained  and  held  in  custody  by  the  de- 
fendants. This  being  true,  it  becomes  the  duty  of  this  court  to  relieve  them 
of  this  unlawful  restraint,  and  award  their  custody  to  the  relator;  and  it  is 
so  ordered. 


Edwards  v.  Rxtmph. 

(Supreme  Qnart  of  Arkansas.     March  1%  1887.) 

UsuBT— Applicatiow  of  Payment  to  Ubobioub  Iktekest—Eqtjity. 

Where  a  debtor  makes  a  payment  without  desi&cnating  to  what  particular  item  of 
indebtedness  it  shall  be  applied,  neither  the  creditor  nor  a  court  of  equity  has  the 
right  to  apply  it  to  usurious  interest  without  the  consent  of  the  debtor.  The  x>ay- 
ment  should  be  first  applied  to  the  debt,  with  legal  interest.  And  in  an  action  by 
the  creditor  to  enforce  tne  contract,  it  appearing  that  the  partial  payment  is  suffi- 
cient to  satisfy  the  debt  and  l^^l  interest,  the  creditor  is  entitled  to  no  relief,  but 
should  be  adjudged  to  deliver  up  f  he  collateral  securities  given  by  the  debtor  to 
secure  the  debt,  and  pay  the  costs  of  the  action. 

Appeal  from  circuit  court,  Nevada  county.    In  chancery. 

8moote,  McBae  <&  Huiton,  for  appellants.    3.  W.  Johnson,  for  appellee. 

Battle,  J.  O.  B.  Rumph  was  a  merchant  doing  business  in  the  city  of 
Camden,  in  this  state,  during  the  years  1879, 1880, 1881, 1882,  and  1883.  Joe 
Edwards  was  a  farmer,  and  during  these  years  bought  goods,  wares,  and 
merchandise,  and  borrowed  money,  of  Rumph  on  a  credit.  On  the  moneys 
loaned,  Rumph  charged,  and  Edwards  agreed  to  pay,  15  per  cent,  interest. 
They  settled  annually,  Edwards  giving  new  notes  to  cover  balances  due  and 
future  advances,  and  deeds  of  trust  to  secure  the  same.  On  the  second  of 
March,  1882,  on  a  settlement,  Edwards  was  found  to  owe  Rumph  $822.25. 
Fifteen  per  cent,  interest  was  charged  and  added  to  this  balance,  pursuant  to 
an  agreement  between  Rumph  and  Edwards  for  indulgence  and  extension  of 
time  for  payment.  On  the  fourth  of  April,  1882,  Edwards  executed  his  note 
to  Rumph  for  the  sum  of  31 » 100  to  cover  this  balance  and  interest,  and  in 
settlement  and  payment  thereof  and  of  future  advances,  payable  on  the  first 
day  of  November  following,  and  bearing  10  per  cent,  per  annum  interest 
from  the  maturity  thereof  until  paid,  and  executed  a  deed  of  trust  to  secure 
the  same  and  other  indebtedness  of  Edwards  to  Rumph,  which  should  be 
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existing  at  the  time  of  the  maturity  of  the  deed  of  trust.  In  this  deed  certain 
lands  were  conveyed  in  trust  as  security.  Edwards  sold  a  part  of  this  land  to 
William  Bolden  for  the  sum  of  8400,  and  Bolden  gave  two  notes  for  the  pur- 
chase money.  Edwards  deposited  these  notes  with  Rumph  as  collateral  se- 
curity for  the  payment  of  his  indebtedness  to  Rumph.  In  the  mean  time 
Edwards  continued  to  trade  with  and  borrow  money  of  Rumph.  On  the  first 
of  March,  1883,  Edwards'  debts  to  Rumph,  including  the  balance  of  $822.25, 
and  the  15  per  cent,  added  thereto,  were  $1,681.80,  and  his  credits  amounted 
to  $1,271.32,  leaving  a  balance  of  $410.48  due  Rumph.  Bolden  failing  to 
pay  the  first  of  his  notes  falling  due,  Rumph  brought  this  action  against 
Edwards  and  Bolden  in  the  Nevada  circuit  court,  on  the  equity  side  thereof, 
to  recover  of  Edwards  the  S410.48,1and  asked  in  his  complaint  to  be  subrogated 
to  all  the  rights  and  privileges  of  Edwards  as  vendor  of  the  land  sold  to 
Bolden ,  and  that  the  land  so  sold  be  sold  under  a  decree  of  the  court,  and  that 
the  proceeds  of  the  sale  be  applied  to  the  payment  of  the  amount  due  on  the 
note  of  Bolden  then  due,  and  that  the  amount  so  applied  to  the  payment  of 
Bolden 's  note  be  paid  to  Rumph  in  part  payment  of  the  balance  due  him  by 
Edwards,  and  that  the  residue  of  the  proceeds,  if  there  should  be  any,  be  held 
subject  to  the  order  of  the  court  for  the  payment  of  the  other  note  of  Bolden 
when  it  should  fall  due,  and  for  general  relief;  and  Edwards  pleaded  usury 
by  way  of  defense.  On  the  hearing,  evidence  was  introduced  which  estab- 
lished the  foregoing  facts.  The  court  found  that  the  debt  secured  by  the 
deed  of  trust  executed  on  the  fourth  of  April,  1882,  was  usurious  and  void; 
that  the  open  account  of  Rumph  against  Edwards  for  the  year  1882  was  not 
usurious,  but  had  been  paid  in  full:  that  plaintiff  was  not  entitled  to  fore- 
close the  deed  of  trust;  that  plaintiff  was  an  innocent  purchaser  of  the  notes 
of  Bolden  before  maturity;  that  these  notes ^ere  due  and  unpaid;  and  that 
there  was  due  upon  them  the  sum  of  $430.21;  and  decreed  that  plaintiff  take 
nothing  by  this  action,  that  Edwards  have  and  recover  of  Rumph  all  his 
costs,  and  that  Edwards  further  have  and  recover  of  Bolden  the  $430.21  for 
the  use  and  benefit  of  Rumph.    Both  parties  have  appealed  to  this  court. 

There  is  a  distinction  made  in  equity  between  suits  brought  to  enforce 
usurious  contracts  and  actions  for  relief  against  such  contracts.  In  the  first 
case  a  court  of  equity  will  refuse  any  assistance,  and  repudiate  the  contract, 
and  in  the  other  case  will  interfere  on  the  condition  that  plaintiff  will  pay 
the  defendant  what  is  really  and  bona  ftde  due  him,  and  lawful  interest. 
''The  ground  of  this  distinction  is  that  a  court  of  equity  is  not  positively 
bound  to  interfere  in  such  cases  by  an  active  exertion  of  its  power,  but  it 
has  discretion  on  the  subject,  and  may  prescribe  the  terms  of  its  interfer- 
ence; and  he  who  seeks  equity  at  its  hands  may  well  be  required  to  do  equity. 
And  it  is  against  conscience  that  the  party  should  have  full  relief,  and,  at 
the  same  time,  have  the  benefit  of  the  contract  complained  of,  which  may 
have  been  made  at  his  own  solicitation ;  for  then  a  statute  made  to  prevent 
fraud  and  oppression  would  be  made  the  instrumemt  of  fraud."  But  in  the 
other  case,  if  equity  should  enforce  the  contract,  "it  would  be  aiding  a  wrong- 
doer, who  is  seeking  to  make  the  court  the  means  of  carrying  into  effect  a 
transaction  manifestly  wrong  and  illegal  of  itself.''    1  Story,  Eq.  Jur.  §  301. 

The  note  for  $1,100  is  manifestly  void  on  account  of  usury.  The  remainder 
of  the  indebtedness  of  Edwards  to  Rumph  has  been  paid.  As  already  stated, 
the  amount  of  the  entire  indebtedness  was  $1,681.80.  There  was  paid  on 
account  $1,271.32.  This  was  not  appropriated  to  the  payment  of  any  partic- 
ular item  of  indebtedness.  Rumph  himself  had  no  right  to  ascribe  this  pay- 
ment upon  the  usurious  part  of  Edward's  indebtedness  without  the  permis- 
sion of  Edwards,  and  the  courts  will  not.  QUI  v.  Hice,  13  Wis.  549;  MoAl- 
ister  V.  Jerman,  32  Miss.  142.  The  payment  should  be  first  applied  lo  so 
much  of  the  indebtedness  of  Edwards  as  was  legal.  Wright  v.  Laing^  3 
Bam.  &  C.  165;  Treadvoell  v.  Jfoor^,  34  Me.  112;  Bookman  v.  Wright,  27 
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Vt.  187;  Seymour  Y.  Marvin,  11  Barb.  85;  CdldtveU  y.  Wentworth^  14  X. 
H.  431. 

Appropriating  the  payments  made  in  the  manner  indicated,  all  the  indebt- 
edness of  Edwards,  except  a  small  part  of  that  tainted  with  usury,  will  be 
paid.  This  being  true,  Humph  can  recover  nothing  in  this  action.  The  court 
below  committed  an  error  which  probably  was  the  result  of  the  hurry  of  bus- 
iness, and  was  manifestly  an  oversight.  While  it  found  that  Edwards  was 
not  liable,  in  law  or  equity,  for  any  part  of  the  claim  sued  on,  yet  it  ren- 
dered a  decree  in  favor  of  Edwards  for  the  use  and  benefit  of  Rumph  for  the 
amount  due  on  the  notes  of  Bolden.  These  notes  were  only  placed  in  the  hands 
of  Rumph  as  collateral  security  for  the  payment  of  Edwards'  indebtedness  to 
him.  When  Edwards  was  absolved  from  this  indebtedness,  Rumph's  right 
to  hold  the  notes  as  collateral  security  ceased  to  exist.  Rumph  had  no  right 
to  appropriate  the  property  of  Edwards  to  the  payment  of  a  claim  he  did  not 
owe.  The  court  below  should  have  required  Rumph  to  bring  into  court  the 
deeds  of  trust  and  notes  executed  by  Edwards  to  be  canceled,  should  have 
canceled  the  same,  should  have  required  Rumph  to  surrender  and  deliver  Bol- 
den's  notes  to  Edwards,  and  rendered  judgment  in  favor  of  defendants  against 
plaintiff  for  costs. 

The  decree  of  the  court  below  is  therefore  reversed,  and  this  cause  is  re- 
manded, with  instructions  to  the  court  to  enter  a  decree  herein  in  accordance 
with  this  opinion,  and  for  other  proceedings. 


Henry  and  others  v.  Wells. 

{Supreme  Court  of  Arkansas,    March  19.  1887.) 

Fbaum— Statote  of— Contract  not  to  be  Perfobmed  in  a  Year— Part  Pbrformavce. 

In  an  action  to  recover  upon  a  verbal  contract  of  service,  not  to  be  completed 

within  a  year,  but  which  had  been  partly  performed  at  the  time  the  a(^on  was 

brought,  Jiddf  although  part  performance  may  take  a  case  out  of  the  statute  of  frauds, 

so  that  equity  will  enforce  its  completion,  it  can  have  no  sach  effect  at  law.^ 

Appeal  from  circuit  court.  Drew  county. 
WeUs  i&  Williamson,  for  appellants. 

SiaTH,  J.  The  complaint  stated  that  the  defendants  had  employed  the 
plaintiff  as  a  bar-tender  for  the  whole  of  the  year  1884,  but  had  on  the  first  of 
May  in  that  year  discharged  him  without  cause,  paying  his  wages  only  to  that 
date.  The  prayer  was  for  a  recovery  of  wages  for  the  remaining  months.  The 
answer,  among  other  defenses,  set  up  the  statute  of  frauds.  The  proof  was 
that  the  contract  was  made  in  November,  1883,  and,  according  to  the  plain- 
tiff's version,  was  to  include  the  remainder  of  that  year  and  the  year  follow- 
ing, and  that  it  was  not  manifested  by  any  writing.  The  court  charged,  in 
substance,  that  the  plaintiff's  entry  upon  the  service  and  readiness  to  perform 
took  the  case  out  of  the  statute,  and  the  plaintiff  had  a  verdict  and  Judgment. 
Verbal  contracts  are  sometimes  enforced  in  equity,  especially  for  the  purchase 
of  land,  where  possession  has  been  taken  and  improvements  made  on  the 
faith  of  them;  but  partial  execution  has  no  effect  at  law  to  take  any  case  out 
of  the  provisions  of  the  statute.    Browne,  St.  Prauds,  (4th  Ed.)  §  451. 

This  case  is  governed  by  Meyer  v.  Roberts,  46  Ark.  80. 

Reversed  for  a  new  tri^d. 

I  As  to  the  application  of  the  statnte  of  frands  to  contracts  not  to  be  performed  within 
the  year,  see  'Ereat  v.  Hiles,  (Wis.)  32  N.  W.  Bep.  — ,  and  note. 
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Felton  and  Wife  «,  Leigh. 

{Supreme  Onai  of  Arharuas.    March  19,  1887.) 

Vendor  and  Pubchaber— Vendob*8  Lien — Reforxino  Deeds. 

In  order  to  facilitate  a  division  of  land  between  heirs,  one  heir,  A.,  sold  her  share 
to  another  heir,  B.,  but,  in  making  the  necessaxy  conveyances,  instead  of  the  land 
designed  for  B.  under  this  arrangement  being  all  conveyed  to  him  directly,  half  of 
it  was  conveyed  to  A.,  and  through  A.  to  B.  The  half  thus  conveyed  throngh  A. 
was  comimratively  worthless.  The  parties  were  illiterate.  Heldt  that  a  reforma- 
tion of  the  deeds  would  be  ordered  so  as  to  allow  A.  to  enforce  a  vendor's  lien  unon 
an  imdivided  half  of  the  whole  tract  allotted  to  B.,  instead  of  upon  the  worthless 
half. 

Cross-appeal  from  circuit  court,  Lonoke  county.    In  chancery. 
U,  M.  db  G.  B.  Rose  and  Geo,  Sibly^  for  appellants.    /.  C.  <&  C.  W.  Eng- 
land and  R.  J,  Lea,  for  appellee. 

Smith,  J.  Thomas  G.  Harrison  and  his  three  married  sisters  had  inherited 
from  their  father  80  acres  of  land.  Their  mother  was  also  the  owner  in  her 
own  right  of  120  acres.  With  a  view  to  provide  her  children  with  homes,  the 
mother  was  willing  to  put  her  lands  into  hotchpot,  and  receive  for  her  share 
a  life-estate  in  the  part  that  should  be  allotted  to  her  son.  The  two  tracts 
contained  five  lots,  of  40  acres  each,  lying  contiguous,  and  were  of  the  aggre- 
gate value  of  85,000,  but  were  not  susceptible  of  convenient  division  into  four 
parts.  Mrs.  Felton,  one  of  the  children,  therefore  sold  her  interest  to  Leigh, 
the  husband  of  one  of  her  sisters.  A  partition  was  then  agreed  upon,  by 
which  two  whole  lots  and  the  half  of  a  third  lot,  all  of  which  were  specified, 
were  to  be  allotted  to  the  Leighs,  and  the  remaining  lands  to  be  divided,  in 
certain  definite  proportions,  between  the  others.  Being  illiterate  person^  and 
unable  to  transact  such  business  intelligently,  they  called  in  a  justice  of  the 
peace,  upon  whom  they  relied  to  draw  the  papers  to  carry  into  effect  their  in- 
tentions. Leigh  having  in  the  mean  time  sold  the  half  lot,  which  fell  to  him, 
to  Thomas  G.  Harrison,  the  same  was,  with  the  knowledge  and  consent  of 
Mrs.  Felton,  conveyed  directly  to  Thomas  G.,  along  with  his  own  allotment 
proper,  by  the  other  parties  in  interest.  Leigh  directed  the  share  he  had  pur- 
chased to  be  conveyed  to  his  wife;  and  the  justice,  instead  of  including  the 
two  lots  in  one  deed,  drew  a  conveyance  of  one  lot  to  Mrs.  Leigh,  and  of  the 
other  to  Mrs.  Felton,  and  then  a  reconveyance  of  the  latter  by  Mrs.  Felton  to 
Mrs.  Leigh.  He  then  drew  two  notes  for  $125  each,  which  Leigh  signed  and 
delivered  to  Mrs.  Felton,  purporting  to  be  for  the  purchase  money  of  the  lot 
which  the  justice  had  assigned  to  her  in  his  division.  The  two  lots  varied 
greatly  in  value.  One  lay  in  the  prairie,  and  was  worth  not  exceeding  $50; 
the  other  was  in  the  timber,  and  worth  about  $375.  When  the  notes  f  eU  due. 
Leigh  was  unable  to  meet  them;  and,  when  the  papers  were  examined,  it  was 
discovered  that  Mrs.  Felton  had  been  placed  in  the  attitude  of  selling  the  com- 
paratively worthless  tract  in  the  prairie,  and  that  an  attempt  had  been  made 
to  confine  her  lien  to  that  tract.  She  therefore  filed  her  bill,  charging  that 
the  above-mentioned  result  had  been  brought  about  by  the  fraud  of  Leigh  and 
the  connivance  of  the  justice,  and  praying  for  a  reformation  of  the  instru- 
ments so  as  to  make  them  conform  to  the  intention  of  the  parties,  and  for  the 
enforcement  of  her  lien  as  vendor  against  the  entire  tract  held  by  Mrs.  Leigh. 
Leigh  and  his  wife  denied  the  charge  of  fraud  and  collusion.  The  circuit 
court  found  that  the  prairie  lot  and  the  half  lot  subsequently  sold  to  Thomas 
G.  Harrison  had  been  set  apart  to  Mrs.  Felton  as  her  share,  and  that,  no  fraud 
having  been  practiced,  her  lien  must  be  restricted  to  those  tracts. 

The  clear  preponderance  of  the  testimony  is  that  Mrs.  Felton  was  no  party 
to  the  partition  further  than  to  join  in  the  necessary  conveyance  to  carry  it 
out.  Ko  lands  were  allotted  to  her;  but  a  double  share  was  allotted  to  the 
Leighs  on  account  of  her  previous  sale  to  them.    Such  was  the  understanding  of 
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all  the  parties  to  the  arrangement,  except  Mrs.  Leigh.  What  was  sold  to  Leigh 
was  her  undivided  one-fourth  share  of  the  200  acres.  This  interest  was  after- 
wards defined  by  the  voluntary  partition  to  be  one-half  of  tlie  100  acres  that 
were  assigned  to  the  Leighs.  It  is  therefore  to  this  that  her  vendor's  lien  at- 
taches. And  her  right  to  relief  does  not  depend  altogether  upon  her  ability 
to  prove  the  active  fraud  of  Leigh  in  the  matter.  It  may  be  based  on  the 
blunder  of  the  justice  of  the  peace.  The  instruments  do  not  express  the 
agreement  of  the  parties.  There  is,  indeed,  reason  to  believe  that  he  never 
intended  to  pay  for  the  land.  He  did  not  venture  to  testify  in  his  own  be- 
half; and  this  is  a  suspicious  circumstance  in  cases  of  this  kind.  Bovxi&n  v. 
Johnson,  107  U.  S.  262,  2  Sup.  Ct.  Rep.  246;  McDonough  v.  O'Neil,  113 
Mass.  96.  Mrs.  Felton  has  no  recourse  upon  the  20  acres  which  Leigh  sold 
to  Thomas  G.  Harrison,  nor  does  she  claim  any  right  to  resort  to  it.  That 
parcel  was  sold  by  her  consent,  and  the  price  of  it  has  been  paid  to  Leigh. 

The  decree  is  reversed,  and  cause  remanded,  with  directions  to  reform  the 
instruments  in  accordance  with  this  opinion,  and  to  declare  and  enforce  a  lien 
in  favor  of  the  plaintiffs  upon  an  undivided  one-half  interest  in  the  two  tracts 
of  40  acres  each  that  were  conveyed  to  Mrs.  Leigh. 


Hot  Sprikos  R.  Co.  v.  Maher. 

{Supreme  Court  of  Arkamas.    March  9,  1887.) 

1.  OoNTBACT— Construction— Condition. 

A  contract  under  which  plaintiff  built  a  railroad  for  the  defendant  company  pro- 
vided **tbat  all  qnestions  relating  to  qaantity,  quality,  or  manner  of  construction 
of"  the  work  stipulated  to  be  done  "snail  be  decided  by  the  engineer  in  charge  of 
said  work,  and  his  decisions  shall  be  final  and  conclusive  on  all  matters  pertaining 
to"  the  contract.  The  engineer  made  an  estimate  of  the  quantity  and  quality  of 
the  work  done  by  plaintiff,  and  the  amount  due  him  therefor.  Plaintiff  refused  to 
abide  by  this  estimate  on  the  ground  that  it  was  wrong  and  erroneous.  Held  that, 
in  the  absence  of  fraud,  or  sueh  gross  mistakes  as  would  necessarily  imply  bad  faith 
or  a  failure  to  exercise  an  honest  Judgment,  the  estimates  of  the  engineer  were  con- 
clusive. 

2.  New  Tbial— Ebbonbous  Instbuotions. 

On  the  trial  of  an  action  for  railroad  work  done  under  a  contract  in  which  the 
parties  had  agreed  to  abide  by  the  estimates  of  the  engineer,  the  court  failed  to  in- 
struct the  jury  that  the  errors  or  mistakes  which  would  avoid  the  decisions  or  esti- 
mates of  the  engineer  must  have  been  so  gross  or  of  such  a  nature  as  necessarily 
implied  bad  faith  upon  the  part  of  the  engineer.  Held  error,  for  which  a  new  trial 
should  be  granted. 

Appeal  from  circuit  court,  Saline  county. 

G.  W.  Shinn,  for  appellant.     U.  M.  i&  G.  B.  Rose,  for  appellee. 

Battle,  J.  This  action  is  founded  on  a  contract  made  and  entered  into 
by  the  defendant,  the  Hot  Springs  Eailroad  Company,  as  the  party  of  the  first 
part,  and  the  plaintiff,  P.  J.  Maher,  as  the  party  of  the  second  part,  in  which 
they  agree  as  follows:  "That  for  and  in  consideration  of  the  payments  here- 
inafter stipulated,  to  be  well  and  truly  made  by  the  party  of  the  first  part,  the 
party  of  the  second  part  hereby  agrees  that  he  will  build,  or  cause  to  be  built, 
construct,  and  grade,  a  certain  portion  of  the  proposed  change  or  alteration 
of  the  line  of  the  Hot  Springs  B.  B.  on  the  west  slope  of  Sulphur  hill,  on  said 
line  of  railroad;  commencing  at  or  near  to  station  one,  on  said  new  line,  and 
running  to  and  terminating  at  or  near  station  number  ten  on  said  new  line. 
In  consideration  of  the  faithful  performance  of  the  above  stipulated  work, 
completed  to  the  satisfaction  of  the  engineer  in  charge  of  said  work,  for  and 
in  behalf  of  said  railroad  company,  said  party  of  the  first  part  agrees  to  pay 
to  the  party  of  the  second  part  the  sum  of  twenty  cents  per  cubic  yard  for  all 
earth  excavation,  and  fifty  cents  per  cubic  yard  for  all  loose  rock  excavation, 
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and  $1  per  cubic  yard  for  all  solid  rock  excavation,  and  to  pay  for  said  work 
on  semi-monthly  estimates,  in  full  for  all  work  done  at  time  of  making  esti* 
mate,  less  10  per  cent.,  which  shall  be  reserved  from  each  estimate  until  said 
contract  shall  have  been  fully  completed  and  complied  with  by  the  party  ot 
the  second  part.  It  is  mutually  agreed  by  and  between  the  p^ies  hereunto 
that  all  questions  relating  to  quantity,  quality,  or  manner  of  construction  of 
said  above  stipulated  work  shall  be  decided  by  the  engineer  in  charge  of  said 
work,  and  his  decision  shall  be  final  and  conclusive  on  all  matters  pertaining 
to  this  contract.  The  party  of  the  second  part  agrees  to  commence  said  work 
on  or  about  the  fourth  day  of  August,  1884,  and  to  complete  the  same  within 
sixty  working  days  thereafter. " 

G.  M.  French,  tiie  engineer  in  charge  of  the  work  mentioned  in  the  con- 
tract, made  an  estimate  of  the  quantity  and  quality  of  the  work  done  by  plain- 
tiff, and  the  amount  due  him  therefor,  under  the  contract,  and  ascertained 
that  there  was  due  $1,847.15,  of  which  defendant  had  paid  $1,836.41,  leaving 
due  $10.74.  Plaintiff  refused  to  abide  by  this  estimate,  but,  insisting  tliat  it 
was  wrong  and  erroneous,  sued  for  the  amount  he  contends  is  due  him  ac- 
cording to  the  contract.  The  evidence  introduced  in  the  trial  as  to  the  quan- 
tity and  quality  of  the  work  done  under  the  contract  is  conflicting.  Plaintiff 
was  allowed  to  prove,  over  the  objection  of  defendant,  how  many  hands  were 
employed  in  doing  the  work  sued  for,  the  number  of  days  they  were  employed 
in  the  work,  and  the  amount  of  each  kind  of  the  work  done  they  could  do  in 
a  day. 

The  court  instructed  the  Jury,  at  the  request  of  plaintiff,  over  the  objections 
of  defendant,  as  follows: 

'*(2)  If  the  jury  believe  that  the  decision  of  French  was  arrived  at  or  ob- 
tained by  any  fraudulent  practice,  suppression  of  evidence,  or  gross  error  or 
mistake,  they  will  find  for  the  plaintiff  what  they  believe  from  the  evidence 
he  is  entitled  to  recover. 

"(3)  Fraud  is  the  wrongful  and  intentional  deprivation  of  a  person  of  his 
legal  rights.'' 

''(5)  No  act  of  French  which  was  done  fraudulently  or  in  gross  mistake  of 
fact  in  his  estimate  will  bind  Maher." 

The  defendant  asked  for  the  following  instructions: 

"(1)  The  plaintiff  and  defendant  having  by  their  contract  selected  the  en- 
gineer in  charge  of  the  work  to  be  done  under  It  to  estimate  the  work,  and 
decide  all  questions  pertaining  to  it,  and  agreed  that  his  decision  should  be 
final,  his  classification  of  the  work  done  under  said  contract  is  conclusive 
upon  them. 

"(2)  To  warrant  you  in  finding  for  the  plaintiff  on  account  of  any  work 
done  by  him  under  the  contract  read  in  evidence  in  this  case,  it  is  necessary 
that  the  evidence  clearly  establish,  in  your  opinion,  that  the  engineer  in 
charge  of  the  work  intentionally  made  a  false  classification  of  the  work. 

**(3)  If  you  believe  from  the  evidence  In  this  case  that  there  is  no  uniform 
and  fixed  rule  among  engineers  in  classifying  rock  removed  in  excavating, 
and  that  some  engineers  would  have  classified  the  rock  excavated  by  plaintiff 
as  the  engineer  in  charge  of  said  work  did,  while  others  would  have  classified 
it  differently,  the  classification  and  estimate  of  said  engineer  in  charge  must 
be  taken  as  conclusive  and  binding  upon  the  plaintiff. 

'*(4)  If  you  believe  from  the  evidence  that  it  is  impracticable  and  impossi- 
ble to  make  a  correct  survey  and  cross-section  of  the  work  performed  by  the 
plaintiff  under  the  contract,  after  the  excavation  has  been  completed,  so  as  to 
estimate  correctly  the  amount  of  work  done,  you  are  instructed  that  you  can- 
not take  into  consideration,  in  arriving  at  your  verdict,  any  estimate  of  work 
done,  which  has  been  made  from  cross-sections  taken  after  the  excavation; 
and  the  estimate  and  classifiction  as  made  by  the  defendant's  engineer  under 
the  contract  sued  on  is  binding  and  conclusive  upon  the  plaintiff,  unless  yon 
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find  from  the  evidence  that  said  estimate  is  false,  fraudulent,  and  intention- 
ally incorrect. " 

The  court  refused  to  give  these  instructions  as  asked,  but  modified  the  first 
by  adding  to  it,  at  its  conclusion,  the  following  words:  '* Unless  it  clearly 
appeal's  that  he  was  mistaken  in  such  classification,  or  that  the  same  was 
fraudulently  made  by  him;''  and  modified  the  second  by  adding,  *'or  that  he 
was  mistaken  in  such  classification;"  and  the  third  by  adding,  "if  made  hon- 
estly and  in  good  faith ;"  and  gave  the  first,  second,  and  third  as  modified, 
and  refused  the  fourth.  The  jury  returned  a  verdict  in  favor  of  plaintiff  for 
8425.40.  Defendant  filed  a  motion  for  a  new  trial,  which  was  overruled,  and 
it  saved  exceptions  and  appealed. 

•The  contract  sued  on  provides  "that  all  questions  relating  to  quantity,  qual- 
ity, or  manner  of  construction  of"  the  work  stipulated  to  be  done  "shall  be 
decided  by  the  engineer  in  charge  of  said  work,  and  his  decisions  shall  be  final 
and  conclusive  on  all  matters  pertaining  to"  the  contract.  By  these  terms  of 
the  contract  both  parties  agree  to  abide  the  decisions  of  the  engineer  in  charge 
of  the  work  as  to  the  quantity  and  quality  of  the  work  done  under  the  con- 
tract. They  are  clear  and  precise,  leaving  no  room  for  doubt  as  to  the  inten- 
tion of  the  contracting  parties,  and  seem  to  be  susceptible  of  no  other  inter- 
pretation than  that  the  estimates  of  the  engineer  as  to  the  quantity  and 
quality  of  the  work  done  were  intended  to  be  final  and  conclusive.  They 
show  that  both  parties  considered  the  possibility  of  disputes  arising  between 
them  in  reference  to  the  execution  of  the  contract,  and  that,  to  prevent  the  in- 
terests of  either  party  being  put  in  peril  by  disputes  as  to  any  of  the  matters 
covered  by  their  contract,  or  in  reference  to  the  quantity  or  quality  of  the 
work  done  under  it,  or  the  compensation  which  the  plaintiff  might  be  enti- 
tled to  demand,  expressly  stipulated  that  the  engineer's  decision  should  be 
final  and  conclusive.  While  both  parties  well  knew  the  engineer  miglit  err, 
yet  neither  reserved  the  right  to  revise  his  decisions  and  estimates  for  mere 
errors  or  mistakes  upon  his  part;  but,  while  they  saw  fit  to  risk  his  estimatas 
and  decisions,  it  is  presumed  that  the  estimates  and  decisions  on  which  they 
relied  and  agreed  to  abide  were  estimates  and  decisions  to  be  made  in  good 
faith,  and  in  the  exercise  of  an  honest  judgment.  It  would  follow,  then,  that 
in  the  absence  of  fraud,  or  such  gross  mistakes  as  would  necessarily  imply 
bad  faith  or  a  failure  to  exercise  an  honest  judgment,  the  estimates  of  the  en- 
gineer are  conclusive,  and  otherwise  not.  Kihlherg  v.  U.  S.,  97  U.  S.  398; 
Martimhurg  &  P,  R.  R.  v.  March,  114  U.  S.  549,  5  Sup.  Ct.  Rep.  1035; 
Stoemey  v.  U.  S.,  109  U.  S.  618,  3  Sup.  Ct,  Bep.  344;  Baltimore  df  O,  R,  Co, 
V.  Polly,  14  Grat.  459. 

The  instructions  of  the  court  were  well  calculated  to  mislead  the  jury,  by 
leading  them  to  believe  that  the  estimates  of  the  engineer,  as  to  the  amount 
and  character  of  the  work  done,  were  not  binding  on  either  party  if  there 
were  any  mistakes  in  them.  They  were  not  informed  by  the  court  that  the 
errors  or  mistakes  which  would  avoid  the  decisions  or  estimates  of  the  en- 
gineer must  have  been  so  gross,  or  of  such  a  nature,  as  necessarily  implied 
bad  faith  upon  the  part  of  the  engineer. 

There  was  no  error  in  allowing  the  evidence  objected  to  by  appellant  to  go 
to  the  jury.  It  tended  to  show  the  amount  and  character  of  the  work  done 
by  appellee,  and  was  admissible  for  that  purpose,  and  no  other. 

The  judgment  of  the  court  below  is  therefore  reversed,  and  this  cause  is  re- 
manded, with  instructions  to  the  court  to  grant  appellant  a  new  trial. 
T.3S.W.U0.7 — 41 
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GrOSLING  V,  GrIFFIN.* 

(/Supreme  Oourt  of  Tennessee,    1875.) 

Promissoby  Note— Payment  aftbb  Transfer  as  Collateral— Noticb. 

The  payment,  by  the  maker  of  a  negotiable  promissory  note,  to  the  ori^nal 
payee,  before  its  maturity,  but  after  its  indorsement  and  transfer  as  collateral  se- 
curity, constitutes  no  yaud  defense  to  a  suit  by  the  indorsee  on  the  note,  although 
the  maker  had  no  notice  of  such  transfer  at  the  time  of  making  payment ;  overrul- 
ing Vatterlien  y.  HinoeO,  6  Sneed,  441. 

Appeal  from  circuit  court,  Shelby  county. 
Action  on  negotiable  promissory  note. 

Randolph,  Hammond  <&  Jordan,  for  plaintiff.  T.  A.  Ryan,  for  defendant 
in  error. 

Jacksok,  Special  Judge.  The  material  facts  of  this  case  necessar}'  to  be 
noticed  in  determining  the  legal  question  presented  by  the  record  are  the  fol- 
lowing: On  the  ninth  day  of  January,  1872,  the  defendant,  T.  S.  Griffin,  exe- 
cuted and  delivered  to  Pollard  &  CJo.  his  negotiable  promissory  note  for  the 
sum  of  $598,  payable  30  days  after  date;  the  consideration  for  said  note  be- 
ing the  proceeds  of  a  buggy  which  Pollard  &  Co.  had  placed  in  said  Griffin's 
hands  for  sale,  and  which  he  had  sold,  and  used  and  appropriated  the  money. 
The  payees  in  said  note  being  Indebted  to  plaintiff.  Gosling,  in  the  sum  of 
$554.25,  evidenced  by  his  acceptance,  which  matured  third  January,  1871,  and 
which  had  been  placed  in  the  hands  of  attorneys  at  Memphis  for  collection,  on 
the  tenth  day  of  January,  1871,  indoraed  in  blank  the  defendant's  said  note 
for  $598,  and  delivered  it  to  the  plaintiff's  attorneys  as  collateral  security  for 
the  indorser's  acceptance,  which  said  attorneys  held  for  collection.  Said  at- 
torneys, at  the  time  of  receiving  defendant's  note  from  said  Pollard  &  Co., 
gave  to  the  latter  a  receipt  specifying  that  said  note  was  received  by  them  as 
collateral  security  for  the  payment  of  said  Pollard  &  Co.'s  acceptance  for 
$554.25,  due  third  Jan  uary ,  1871 .  It  appears  that  the  defendant,  after  the  date 
jof  this  transfer,  and  before  the  maturity  of  his  said  note,  delivered  to  Pollard 
^  Co.  several  lots  of  flour  and  meal  in  payment  and  satisfaction  of  his  note. 
This  flour  and  meal,  to  the  amount  of  $613,  was  delivered  on  the  twenty-fifth, 
twenty-sixth,  twenty-ninth,  and  thirtieth  of  January,  1871,  without  notice 
^r  knowledge  on  the  part  of  defendant  that  his  note  had  been  previously  in- 
.dorsed  and  transferred  by  Pollard  &  Co.  to  the  plaintiff.  He  accordingly  re- 
fused to  pay  the  note  at  its  maturity,  and  was  sued  thereon  by  the  plaintiff 
in  first  circuit  court  of  Shelby  county. 

Among  other  pleas  not  necessary  to  be  noticed,  the  defendant  plead  that 
said  note  was  not  transferred  to  the  plaintiff  in  due  course  of  trade,  but  was 
given  to  the  plaintiff  by  the  firm  of  Pollard  &  Co.,  as  collateral  security  for  a 
debt  which  the  said  Pollard  &  Co.  owed  the  plaintiff;  and,  further,  that  the 
defendant  paid  said  note  to  the  firm  of  Pollard  &  Co.  without  notice  from  the 
plaintiff  that  he  had  the  note  assigned  to  him,  and  of  this  he  put  himself  upon 
the  countrj'. 

By  consent  of  parties,  a  Jury  was  waived  and  the  case  was  tried  by  the 
court,  and  resulted  in  a  finding  "that,  though  the  note  was  assigned  before 
maturity,  it  being  received  as  collateral  to  secure  a  pre-existing  debt,  the  de- 
fendant should  have  been  notified  of  the  assignment,  and  the  plaintiff  cannot 
recover  on  the  note  because  defendant  was  not  so  notified  before  paying  the 
note  to  Pollard  &  Co.  Court  thereupon  gave  judgment  for  the  defendant,  from 
which  the  plaintiff  has  appealed  in  error  to  this  court. 

In  rendering  judgment  for  the  defendant  upon  the  foregoing  facts,  the  court 

iThe  above  case  is  not  regularly  reported  in  the  official  reports,  and  is  now  published 
here,  at  the  request  of  a  prominent  jurist  in  the  state  of  Tennessee. 
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ibelow  followed  the  <3ase  of  Vatterlien  v.  Hotoell,  5  Sneed,  441,  which  pres- 
ented the  direct  question  here  presented,  and  is  conclusive  of  the  present  case, 
if  it  is  to  be  adhered  to  as  authority.  In  Vatterlien  v.  Hotoell  the  material 
facts  were  that  Howell  &  Co.,  on  the  tenth  March,  1856,  executed  to  F.  S. 
Brown  &  Co.  their  promissory  note  for  $208.50,  due  at  six  months.  On  the  fif- 
teenth day  of  May,  1856,  Brown  &  Co.,  the  payees,  indorsed  and  delivered 
said  note  to  Vatterlien  as  collateral  security  for  the  payment  of  a  pre-existing 
debt  due  from  them  to  him.  Vatterlien  gave  the  makers  no  notice  of  tins 
assignment  of  the  note  to  him,  and  on  the  thirtieth  July,  1856,  before  the 
note  matured,  the  maker  paid  the  amount  thereof  to  Brown  &  Co.,  the  payees. 
When  the  note  was  due,  Vatterlien  sued  the  makers,  and  it  was  held  that 
this  payment  to  the  payees  before  maturity,  and  aft«r  the  assignment  of  the 
note,  having  been  made  without  notice  of  the  transfer,  was  a  good  defense 
against  the  suit  of  said  Vatterlien.  This  decision  seems  to  proceed  upon  the 
idea  that  an  indorsee  of  negotiable  V&per,  who  receives  it  before  maturity  as 
collateral  security  for  or  in  payment  of  an  antecedent  debt,  is  bound  to  notify 
the  maker  of  his  being  the  holder,  in  order  to  protect  himself  against  payments 
by  the  maker  to  the  original  holder  or  payee;  that,  in  the  absence  of  such  no . 
tice,  an  indorsee  must  show  himself  to  be  a  holder  for  value,  and  in  due  course 
of  trade,  in  order  not  to  be  bound  by  the  maker's  payment  to  the  original  payee, 
although  made  before  maturity,  and  after  transfer  of  the  note.  We  cannot 
assent  to  the  correctness  of  this  principle,  as  applied  to  negotiable  paper.  It, 
in  effect,  places  such  paper  upon  precisely  the  same  footing  as  open  accounts, 
and,  in  our  opinion,  attaches  a  condition  to  the  legal  and  complete  transfer 
of  negotiable  instruments,  which  is  supported  neither  upon  principle  nor  au- 
thority. 

It  was  decided  in  Clodfelter  v.  Cox,  1  Sneed,  330,  that  the  assignee  of 
equitable  rights  and  open  accounts  must  give  notice  to  the  debtor  or  holder 
of  the  fund  of  the  assignment,  in  order  to  protect  himself  against  subsequent 
payments  by  the  debtor  to  the  assignor.  But  in  the  subsequent  cases  of  Mut- 
tuil  Protection  Co,  v.  Hamilton,  5  Sneed,  277,  and  Sugg  y,  Powell,  1  Head, 
221,  it  was  held  that  this  doctrine  as  to  notice  had  no  application  to  the  asign- 
ment  of  ^negotiable  paper,  or  of  instruments  which,  though  not  negotiable  by 
the  law-merchant,  are  made  assignable  by  law,  so  as  to  pass  the  legal  interest 
or  title,  and  permit  the  assignee  to  sue  in  his  own  name. 

The  rule  announced  in  these  cases  is  irreconcilable  with  the  position  as- 
sumed in  Vatterlien  v.  Howell.  No  authority  is  cited  to  sustain  the  proposition 
or  conclusion  of  law  laid  down  in  Vatterlien  v.  Hotoell,  except  the  case  of  Van 
Wych  V.  Norvell,  2  Humph.  192,  which  fails  to  support  the  decision.  The  con- 
test in  Van  Wych  v.  Noi-vell  was  between  the  true  owner  of  the  notes  and  a 
party  holding  them  as  collateral  security.  The  former  prevailed  upon  princi- 
ples well  settled  in  our  decisions;  but  Judge  Greisn,  who  delivered  that  opin- 
ion, recognized  the  fact  that  a  pre-existing  debt  was  a  good  consideration, 
as  between  the  holder  and  the  individual  from  whom  he  received  the  paper, 
though  it  would  not  be  sufficient  to  entitle  him  to  hold  against  the  true  o\\ner. 
The  consideration  on  which  Vatterlien  received  the  transfer  of  the  note  from 
Brown  &  Co.  being  a  good  one,  as  between  themselves,  and  that  transfer  hav- 
ing vested  him  with  the  legal  i  .  W.  to  the  note  so  as  to  dispense  with  the  ne- 
cessity of  his  giving  notice  of  the  assignment,  the  conclusion  seems  to  be 
inevitable  that  a  payment  by  the  makers  to  the  original  payee,  after  such 
transfer,  and  before  maturity,  should  not  be  held  good  against  the  holder. 

Again,  the  decision  in  Vatterlien  v.  Howell  ignores  the  distinction  that 
should  manifestly  be  taken  between  the  payment  of  a  negotiable  note  made 
after  its  transfer  and  such  a  payment  before  assignment.  The  latter  is  the 
proposition  discussed  by  the  judge  delivering  that  opinion.  He  says:  "The 
argument  is  that,  if  a  party  pay  a  negotiable  paper  (as  this  is)  before  maturity, 
and  fails  to  take  it  up,  he  does  it  at  his  peril,  and  if  it  is  aftei^toards  assigned 
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before  maturity,  the  assignee  has  the  right  to  enforce  its  repayment."  After 
correctly  saying  that  this  doctrine  was  too  broadly  stated,  the  opinion  pro- 
ceeds: ''It  is  true  that  if  a  party  pay  a  negotiable  paper  before  due,  and  fail 
to  take  it  up,  and  it  is  afterwards,  and  before  maturity,  negotiated  in  due 
course  of  trade,  the  assignee,  being  an  innocent  holder  for  a  valuable  consid- 
eratidn,  would  be  entitled  to  enforce  its  payment.  But  it  is  equally  true  that, 
if  it  is  taken  in  payment  of,  or  as  collatersd  security  for,  a  pre-existing  debt, 
it  is  not  negotiated  in  due  course  of  trade,  and  the  holder  would  stand  in  no 
better  situation  than  the  payee,  and  would  be  subject  to  all  defenses  which 
might  be  made  against  it  in  the  hands  of  the  payee."  This  was  undoubtedly 
a  correct  statement  of  the  law  as  applicable  to  the  case  of  payment  of  nego- 
tiable paper  made  htfore  its  transfer  or  assignment.  But  it  did  not  follow 
from  this  principle,  as  the  court  concluded  therefrom,  that  a  payment  made 
after  such  transfer  or  assignment  would ^tand  upon  the  same  footing  and  be 
equally  available  as  a  defense  to  an  action  by  the  holder.  The  indorsement 
and  delivering  of  negotiable  paper  as  collateral  security  for  pre-existing  in- 
debtedness is  a  transaction  of  daily  occurrence  in  all  commercial  communities. 
It  is  a  legitimate  use  of  such  paper,  and,  if  the  person  so  receiving  it  does  not 
become  thereby  a  holder  for  value  and  in  due  course  of  trade,  according  to 
the  law-merchant,  so  as  to  cut  off  all  defenses,  he  is  certainly  entitled  to  pro- 
tection, as  against  payments  made  or  equities  arising  between  the  maker  and 
indorsei*  after  the  date  of  such  transfer. 

The  business  of  mercantile  communities  is  to  a  great  extent  transacted 
through  the  medium  of  bills  of  exchange  and  promissory  notes ;  and  this  free 
circulation  of  such  paper  is  a  matter  of  too  much  importance  to  be  restricted 
by  adhering  to  an  adjudication  not  founded  upon  principle,  nor  supported  by 
authority.  Our  decisions  have  gone  snfiSciently  far  in  holding  that  negotia- 
ble paper,  transferred  in  payment  of  a  pre-existing  debt,  or  as  collateral 
security,  is  subject  to  all  equities  or  defenses  existing  against  the  paper  at 
the  time  of  its  transfer,  and  we  are  unwilling  to  extend  the  principles  of 
these  decisions  so  as  to  let  in  dtfenses  arising  after  such  transfer.  Every  maker 
of  negotiable  paper  knows,  as  a  matter  law,  that  it  is  transferable,  by  indorse- 
ment, so  as  to  pass  the  legal  and  complete  title  to  the  paper,  and  the  debt  evi- 
denced thereby,  and  it  is  his  duty  to  pay  to  the  holder  upon  production  of  the 
note.  Payments  of  negotiable  paper  before  it  is  due,  and  in  the  absence  of 
such  paper,  are  not  made  in  the  due  course  of  business,  and  the  party  so  pay- 
ing should  be  held  to  do  so  at  his  own  risk;  for,  when  the  title  has  passed  by 
indorsement  and  delivery  of  such  paper,  the  actual  holder  alone  has  the  right 
to  receive  the  money  due  thereon,  and  the  maker,  in  paying  to  the  original 
payee  after  such  transfer,  in  the  absence  of  the  paper,  either  before  or  after 
its  maturity,  must  abide  the  consequences  of  making  payment  to  a  party  not 
entitled  to  receive  it. 

Our  legislature,  in  providing  indemnity  for  makers  of  lost  negotiable  paper 
when  sued  thereon,  proceeds  upon  the  principle  that  the  actual  legal  holder 
thereof  could  lawfully  compel  a  repayment  to  himself.  We  therefore  hold 
that,  in  the  case  of  negotiable  paper,  the  maker  is  not  discharged  if,  before 
the  maturity  of  the  paper,  and  after  its  transfer,  even  as  collateral  security, 
he  makes  payment  to  any  person  other  than  the  real  holder.  This  conclusion 
is  fortified  by  the  rule  applicable  to  overdue  negotiable  paper.  When  such 
paper  is  indorsed  and  transferred  after  maturity,  the  maker  can  avaU  himself 
only  of  such  matters  of  defense  as  existed  between  himself  and  the  promisee 
or  indorser  at  the  time  of  the  actual  indorsement  and  transfer  of  the  note  to 
the  holder.  This  is  so  both  upon  the  principles  of  the  law-merchant,  and 
under  the  provisions  of  our  statutes  of  set-off.  It  is  founded  upon  the  well- 
settled  rule  that  a  note  does  not  cease  to  be  negotiable  because  it  is  overdue. 
The  payee,  by  his  indorsement,  may  still  communicate  a  good  title  to  the  in- 
dorsee, nor  can  the  maker,  when  sued  thereon,  rely  on  matters  of  defense 
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against  the  indorser  which  arose  after  such  transfer,  although  he  had  no 
notice  of  the  transfer  at  the  time  of  acquiring  his  defense.  The  maker  has 
no  right  to  presume  that  such  overdue  paper,  which  he  has  made  negotiable, 
and  on  whidi  he  agrees  to  be  liable  to  the  actual  holder  or  indorsee,  remains 
in  the  hands  of  the  original  payee;  and  if  he  pays  to  the  original  promisee, 
without  requiring  the  production  of  the  paper,  he  does  it  at  his  own  risk. 
This  is  the  true  d&tinction  between  the  assignment  of  open  accounts  or  equi- 
table interest  in  a  fund  and  the  indorsement  of  a  negotiable  note. 

In  the  former  case  notice  of  the  assignment  must  be  given  the  debtor  to 
protect  the  assignee  against  future  payments  to  the  assignor.  Such  assignee 
acquires  only  an  equitable  title,  and,  in  the  absence  of  such  notice,  the  debtor 
may  reasonably  presume  that  the  original  creditor  still  holds  or  controls  the 
claim,  and  may  accordingly  make  payments  to  him  in  the  ordinary  course  of 
business.  But  the  indorsee  of  an  qverdue  negotiable  note  acquires  a  full  legal 
title,  with  the  sole  and  exclusive  right  to  demand  and  receive  payment  thereof. 
His  rights  being  only  subject  to  the  equities  and  defenses  existing  against  the 
paper  at  tMtime  of  its  transfer  to  him,  no  defenses  against  the  original  payee 
acquired  after  the  transfer  are  available  against  him. 

Now,  it  is  manifest  that  negotiable  paper,  taken  as  collateral  security  for 
pre-existing  indebtedness  htfore  maturity,  and  before  any  equities  or  defenses 
exist  against  it,  must  stand  upon  the  same  footing  as  the  transfer  of  such 
overdue  paper.  The  holder  in  neither  case  is  considered  a  holder  for  value  In 
due  course  of  trade,  under  the  law-merchant.  Both  are  subject  to  all  equities 
existing  at  the  time  of  the  transfer,  but  neither  are  subject  to  d^eneee  arising 
after  such  transfer. 

The  foregoing  doctrines  are,  we  thinks  supported  both  by  principle  and 
authority.  See  Carr  v.  Leuns,  20  N.  Y.  138;  Wheeler  v.  Guild,  20  Pick. 
545;  Baxter  v.  LitUe,  6  Mete.  7;  Edw.  Bills  &  N.  marg.  587,  588. 

Our  conclusion  is  that  the  case  of  Vatterlien  v.  Howell,  5  Sneed,  441,  was 
not  correctly  decided,  and  should  not  be  adhered  to  as  authority. 

It  follows  from  the  principles  already  announced  that  the  defendant's  pay- 
ment to  Pollard  &  CJo.,  the  original  payee  of  the  note  sued  on,  made  before  its 
maturity,  but  after  the  date  of  its  indorsement  and  transfer  to  the  plaintiif 
4ts  collateral  security,  constitutes  no  valid  defense  to  the  plaintiff's  suit  upon 
said  note,  although  the  defendant  may  have  had  no  notice  of  such  transfer  at 
the  time  of  making  such  payment.  It  results,  therefore,  that  the  judgment 
•of  the  circuit  court  must  be  reversed,  and  that  the  plaintiff  have  judgment 
iiere  upon  the  note,  with  cost  of  suit. 


Batburn,  by  Next  Friend,  ©.  Nobton  and  others. 
{Supreme  Court  of  Tennenee,    January  21, 1887.)  * 

fiOMBBTKAD— How  L06T— WaIVBB. 

If  a  creditor  of  a  husband  levies  npon  and  sells  apart  of  the  husband's  land,  leav- 
ing enough  land,  however,  for  a  homestead,  and  tne  wife  subsequently  joins  her 
husband  in  a  conveyance  of  the  homestead,  she  cannot  afterwards  claim  home- 
stead in  the  part  previously  levied  upon. 

Appeal  from  chancery  court.  Coffee  county. 

P.  C.  Isbell,  for  Rayburn,  respondent.  A.  8,  Marks  and  J.  T.  Stone,  for 
Norton,  appellant. 

Snodobass,  J.  William  O.  Baybum  was  the  owner  of  180  acres  of  land 
in  Ck)ffee  county,  100  acres  of  which  lies  on  one  side,  and  80  acres  on  the  other 
side,  of  the  Murfreesborough  &  Manchester  Turnpike.  His  dwelling-house 
was  on  the  hundred  acres,  and  this  is  proven  to  have  been  worth  82,000. 
Before  the  levy  on  the  30  acres  now  in  controversy  was  made,  a  levy  had 
been  made  on  the  hundred  acres.  Sale  under  this  levy  was  had,  and  the 
creditor  bought  it.    The  time  of  redemption  having  expired,  Mrs.  Baybura 
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filed  a  bill  to  set  up  a  resulting  trust  in  the  land,  claiming  that  her  money 
was  invested  in  it.  In  the  mean  time  the  30  acres  had  been  levied  upon, 
October  11,  1878,  by  another  judgment  creditor,  who  bought  it  at  the  sale. 
Still  another  redeemed  from  him,  and  then  recovered  the  80  acres  in  eject- 
ment. The  last  creditor  was  the  present  defendant  Norton.  Mrs.  Rayburn, 
by  next  friend,'  thereupon  files  the  bill  in  this  case  against  Norton,  alleging 
that  her  husband  was  the  owner  of  the  130  acres;  that  tlie  100  acres  had  been 
levied  upon  and  sold  and  bought  by  the  creditor  Hancock;  that  the  30  acres- 
left  was  not  worth  $1,000,  and  that  she  was  entitled  to  homestead,  in  connec- 
tion with  her  husband,  upon  said  30  acres,  not  having  conveyed  the  same  or 
done  anything  to  forfeit  the  homestead  right,  and  she  sought  to  enjoin  the  writ 
of  possession  in  the  ejectment  suit.  Injunction  issued  accordingly,  and  was 
executed.  Defendant  answered,  and  insisted  that  the  complainant  and  her 
husband  occupied  the  100  acres  as  a  homestead ;  that,  since  the  levy  on  tlie 
30  acres,  complainant  and  lier  husband  had  conveyed  valuable  lands,  either 
absolutely  or  in  trust,  more  than  sufficient  for  a  homestead,  and  in  fact  thfr 
real  homestead.  In  the  evidence  it  appeared  that  they  had  made  some  con- 
veyances; that  since  the  levy  on  the  30  acres  they,  in  the  name  of  Mrs.  Bay- 
burn,  borrowed  $1,000  from  G.  N.  Tillman,  and  she  and  her  husband  exe- 
cuted a  deed  of  trust,  to  secure  its  payment,  on  the  100  acres  on  the  fifteenth  Oo- 
tober,  1881.  This  instrument  recites  that  Mrs.  Rayburn  has  compromis'ed 
the  suit  against  Hancock;  the  defendants  agreeing  that,  upon  her  paying- 
$1,000  in  satisfaction  of  Hancock's  debt,  title  to  the  land  sold  by  Hancock 
should  be  vested  in  Mrs.  Rayburn,  and  this  money  received  of  Tillman  waa 
to  "assist"  in  such  payment.  In  this  conveyance  Rayburn  and  wife  convey 
all  their  "right,  title,  claim,  an^  interest,  including  any  homesteiid  right  of 
botii  Wm.  G.  and  wife,  E.  J.  Rayburn,"  and  also  "the  right  of  dower  of  said 
E.  J.  Riiyburn  (if  any  or  either  exists  according  to  law)  in  and  to  all  the  huuV* 
involved  in  the  Hancock  suit,  (describing  it,)  "upon  which  the  said  Rayburii' 
now  lives,  except  five  acres  this  day  deeded  by  us  to  W.  K.  Peay."  For  this- 
five  acres  they  received  $130.45.  In  pursuance  to  the  compromise  referred" 
to,  a  decree  was  subsequently  entered,  vesting  title  in  Mrs.  Rayburn.  Upon 
these  facts  the  chancellor  held  that  complainant  was  entitled  to  the  relief 
sought,  and  so  decreed.  The  defendant  appealed,  and  the  commission  of 
referees  report  in  favor  of  reversal. 

The  decree  is  erroneous.  It  has  been  held  by  this  court  that  a  husband  may 
mortgage  a  part  of  the  tract  of  land  on  which  he  resides  with  his  family* 
without  his  wife  joining  with  him,  provided  he  retain  enough  of  |t  for  a- 
homestead,  and  that,  if  the  wife  subsequently  join  him  in  a  conveyance  of  the 
homestead,  she  cannot  afterwards  claim  homestead  in  that  part  previously 
conveyed  by  the  husband  alone.  Eildehrand  v.  Taylor t  6  Lea,  659;  Enochs 
V.  Wilson,  11  Lea,  228.  We  hold  the  same  rule  applies  where  a  creditor  has 
levied  upon  and  sold  a  part  of  such  tract  as  where  the  husband  had  himself 
sold  it. 

The  facts  in  this  cause  can  make  no  change  in  the  application  of  the  rule. 
The  compromise  and  decree  vesting  title  in  Mrs.  Rayburn  do  not  affect  the 
right  of  Norton,  who  was  no  party  to  that  proceeding,  nor  was  the  30  acres 
in  controversy  there,  and  he  is  of  course  not  bound  by  the  decree.  In  this 
case  no  question  of  resulting  trust  is  made.  The  sole  question  is  whether  she 
is  entitled  to  the  homestead  because  her  husband  was  the  owner  of  the  entire 
tract,  130  acres.  So  far  as  the  result  in  the  Hancock  Case  is  concerned,  it 
must  be  treated  in  this  case  precisely  as  if  Rayburn  had  been  vested  with  the- 
title.  The  record  relied  on  from  that  case  sliows  that,  before  the  decree  was 
entered,  Mrs.  Rayburn  joined  in  conveying  tlie  land,  upon  which  they  real- 
ized over  $1,000,  while  it  was  still  the  property  of  the  husband,  though  to  ef- 
fectuate tlie  compromise. 

The  decree  should  be  reversed,  and  the  bill  dismissed,  with  cost.,  j 
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LrrcAfl  V,  Larkin  and  Wife. 
(Supreme  Q>urt  qf  Tenneuee.    January  22,  1887.) 

1.  DsBD— Marbisd  Woman — Acknowlbdoubivt — Justicb  of  thb  Feacb — Seal. 

In  Tennessee  a  certificate  of  a  justice  of  the  peace  to  the  acknowledgment  of  a 
married  woman  to  a  deed  is  valid,  without  addinf?  any  seal  to  hisofflcial  signature. 

2.  SuiTDAY — Dbxd — Acknowledgment  or — Validity. 

A  deed  acknowledged  in  Tennessee  on  Sunday  is  not,  for  that  reason,  void. 

Appeal  from  chancery  court,  Franklin  county. 

Marks  &  Gregory,  for  appellants.    Ustill  &  Whittaker,  for  respondent. 

Snodgrass,  J.  There  was  a  decree  in  this  case  in  favor  of  complainant  for 
91,465,  and  for  sale  of  land  held  by  the  court  to  be  mortgaged  to  secure  the 
debt.  The  wife  of  defendant  Larkin  had  resisted  the  sale  upon  the  ground 
that  she  was  not  bound  by  the  deed,  and  was  entitled  to  homestead.  The  two 
objections  urged  against  the  deed  were — First,  that  the  justice  of  the  peace 
commissioned  to  take  her  acknowledgment  had  not  put  his  seal  to  the  certifi- 
cate; second,  that  the  acknowledgment  was  taken  on  Sunday,  and  was  there- 
fore void. 

The  act  of  1833  did  provide  that  the  commission  should  direct  that  the  cer- 
tificate be  under  "hand  and  seal,'*  and  the  form  prescribed  had  the  seal  ap- 
pended. Caruthers  &  Nicholson,  594, 595.  The  same  direction  to  the  commis- 
sioner for  certificate  under  "hand  and  seal,"  and  the  same  attestation  of  the 
commissioner,  "Witness  my  hand  and  seal,"  in  the  certificate,  is  continued  in 
the  Code,  but  the  appended  seal  in  the  original  form  is  omitted;  and,  in  view 
of  the  fact  that  the  justice  has  no  seal  of  office,  and  private  seals  (except  of 
corporations)  are  abolished,  (Old  Code,  1804,)  it  is  no  longer  essential  to  add 
to  the  official  signature  any  seal,  and  the  certificate  is  valid  without  it. 
Such  omission  from  the  statutory  form  referred  to  was  probably  intended  so 
to  indicate. 

Nor  is  the  acknowledgment  void  because  taken  on  Sunday.  We  are  re- 
ferred to  a  Wisconsin  case  assumed  by  counsel  to  decide  the  contrary.  De- 
forth  V.  Wisconsin  d-M.R.  Co.,  52  Wis. 320, 9  N.  W.  Rep.  17.  Whatever  may 
have  been  the  holding  in  Wisconsin  upon  a  statute  making  it  unlawful  "to 
do  any  manner  of  labor,  business,  or  work,  except  only  works  of  necessity  or 
charity,"  oti  Sunday,  or  in  any  other  state  upon  statutes  unlike  our  own,  as 
was  this  one,  or  upon  statutes  similar  to  ours,  our  court  has  held  that  a  con- 
tract executed  on  Sunday  was  not  void  for  that  reason  alone,  and  we  have 
likewise  held  that  a  writ  issued  on  Sunday  was  not  void;  and  we  hold  in  this 
case  that  the  acknowledgment  of  Mrs.  Larkin  was  not  void  because  taken  on 
Sunday. 

The  decree  is  afiirmed,  with  cost. 


Martin,  Ex*r,  v.  Osborne  and  others. 

{Supreme  Court  of  Teimeeeee,    February  10,  1887.) 

1.  WiLir— House  Lot,  and  Pebsonal  Effects  Thbbeon  —Cattle— Rehiduabt  Lkoatee. 
A.  devised  to  B.  the  house  and  lot  used  by  him  as  bis  homestead,  *' together  with 
all  the  personal  property  and  effects  in  the  house  and  on  the  lot  as  it  might  exist  at 
his  deaUi."  In  other  clauses  of  his  will  lie  gave  B.  a  legacy,  directed  his  debts  to 
be  paid,  a  monument  to  be  erected  over  his  brother's  grave,  and  the  balance  re- 
maining to  be  equally  divided  between  C.  and  D.  At  A.'s  death,  in  addition  to 
household  effects,  there  were  upon  the  lot  given  to  B.,  which  contained  10  acres, 
some  farming  utensils,  a  carriage,  wagon,  feed  in  an  outhouse,  hogs,  mules,  horses, 
and  cattle.  The  stock  on  the  house  lot  were  worked  from  time  to  time  on  a  laree 
lot  adjoining  it,  as  necessary,  and  the  cattle  were  occasionally  pastured  there,  but 
were  driven  up,  fed,  and  housed  at  night  on  the  house  lot.  C.  claimed  that  he  and 
D.  were  entitled  to  the  stock.  Held,  that  B.  was  entitled  to  the  stock  as  personal 
property  on  the  lot  at  A.'s  death. 
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2.  Same — Legacy — Specific  ob  Gbksbal. 

A.  in  his  will,  inter  alia,  gave  B.  a  legacy  of  $10,000,  in  cash,  stocks,  notes,  or 
bonds  that  he  might  leave  at  his  death.  At  A.'s  death  there  was  on  band  a  few 
hundred  dollars  in  cash,  $2,200  in  good  notes,  $7,040  worth  of  railroad  stocks,  and 
$3,000  in  worthless  notes.  Held,  that  the  legacy  to  B.  was  not  a  specific  legacy, 
either  as  to  the  money  or  stock,  notes,  etc.,  but  a  general  legacy,  and  the  deficiency 
was  payable  out  of  the  assets  of  the  estate. 

Appeal  from  chancery  court,  Wilson  county. 

A.  B.  Martin,  for  Martin.  W.  H.  Williamson  &  Beard,  J.  Stokes  <6  8on^ 
and  R,  P,  McLain,  for  Osborne. 

Falkes,  J.  This  is  a  bill  filed  by  Andrew  B.  Martin  seeking  a  construe* 
tion  of  the  will  of  the  Hon .  Robert  L.  Oarutbers,  deceased.  So  much  of  this  will 
as  is  necessary  to  the  consideration  of  the  questions  presented  in  this  record  is 
as  follows:  "In  compliance  with  the  dying  request  of  my  wife,  who  was 
greatly  instrumental  in  any  success  I  may  have  met  with  in  the  world,  to 
make  ample  provision  for  our  niece,  who  had  from  infancy  filled  the  vacant 
place  of  a  daughter  to  us,  and  who  has  since  my  sad  bereavement,  more  than 
eleven  years  ago,  managed  my  household  affairs  without  trouble  to  me,  and 
whose  tenderness  and  affection  for  me  in  sickness  and  in  health  has  ever  been 
that  of  a  daughter,  I  give  to  Mary  Cahal  the  house  and  lot  on  which  I 
now  live,  and  which  has  been  my  homestead  since  1828,  [here  describing 
the  same  by  proper  boundary,]  together  with  all  the  personal  property  and 
effects  in  tfie  Tumse,  and  on  the  lot  as  it  may  exist  at  my  death.  I  also  give 
her  910,000  in  such  cash,  stocks,  notes,  or  bonds  as  I  may  leave.  This, 
however,  is  to  extinguish  a  claim  she  has  upon  me  for  the  price  of  her  land, 
received  by  me  from  Harry  Smith,  which,  with  interest,  now  amounts  to 
between  four  and  five  thousand  dollars,  and  any  other  claims  she  may  have 
against  me,  if  any.  (2)  I  give  to  W.  H.  Caruthers  my  law  library."  (3)  He 
then  directs  his  executor  to  sell  his  other  real  estate  at  such  time,  and  "on 
such  terms,  as  he  may  think  best  to  insure  a  fair  price.  To  these  proceeds  is 
to  be  added  any  and  all  other  debts,  claims,  or  effects  I  may  leave  not  hereto- 
fore disposed  of;  the  aggregate  fund  to  be  raised  under  this  section  to  be  dis- 
posed of  as  follows:"  First,  to  pay  all  debts  and  expenses  of  administratioo; 
second,  to  the  erection  of  a  monument  over  the  grave  of  a  deceased  brother; 
third,  the  balance  remaining  is  then  to  be  equally  divided  between  his  nephew 
IrV.  H.  Caruthers  and  his  niece  Sally  Robinson.  The  will  is  dated  December 
21,  1881. 

Judge  Caruthers  died  on  October  2,  1882.  The  inventory  filed  by  the  ex- 
ecutor, and  the  other  proof  in  the  cause,  shows  that  at  the  time  of  his  death, 
in  addition  to  the  usual  household  effects  reasonably  expected  to  be  found  in 
the  home  of  a  man  of  testator's  culture,  high  social  position,  and  pecuniary 
condition,  there  were  upon  the  lot  given  to  his  niece,  Mary  Cahal,  some  few 
farming  utensils,  a  carriage,  a  wagon,  a  quantity  of  hay,  and  other  feed  in 
the  out-buildings,  a  lot  of  fattening  and  stock  hogs,  two  mules,  one  mule  colt, 
two  horses,  and  six  head  of  cattle,  four  of  the  latter  being  registered  Jerseys. 
The  defendant  W.  H.  Caruthers  in  his  answer  insists  that  the  live-stock  above 
enumerated  does  not  pass  to  Mary  Cahal  under  the  will,  but  that  the  same 
goes  to  him  and  Sally  Robinson,  under  the  third  clause. 

The  proof  shows  that  the  lot  upon  which  testator  resided  was  a  large  one, 
containing  near  10  acres;  that  contiguous  thereto  was  a  much  larger  body  of 
lands,  upon  which  at  the  time  of  his  death  there  was  a  small  lot  of  com  un- 
gathered  in  the  field,  a  quantity  of  clover  hay  cut  and  stacked,  some  wheat 
straw,  and  25  head  of  grazing  cattle.  Upon  the  adjoining  lands  the  work 
stock,  enumerated  as  being  on  the  home  lot,  were  worked  from  time  to  time, 
as  the  necessities  of  his  small  farming  operations  might  require;  and  they, 
together  with  the  two  cows  and  four  Jerseys,  were  occasionally  pastured  on 
said  adjacent  lands ;  but  they  were  driven  up  at  night,  and  fed  and  housed  on 
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the  borne  lot,  whero  were  situated  the  stable,  barn,  and  cribs.  The  cows,  in- 
cluding the  Jerseys,  were  used  for  the  purposed  of  milk  and  butter,  were  gen- 
erally grazed  on  the  home  lot,  and  only  turned  upon  the  adjoining  lands  when 
the  condition  of  the  grass  on  the  home  place  rendered  it  expedient  so  to  do. 
It  is  too  mamfest  to  justify  argument  that  the  stock,  including  the  Jei*seys, 
thus  housed  and  domiciled  on  the  home  place,  became  the  property  of  Mary 
CJahal,  under  the  language,  "together  with  all  the  personal  property  and  ef- 
ects  in  the  house  and  on  the  lot,  as  the  same  may  exist  at  the  time  of  my 
death,"  to  be  found  in  the  first  clause. 

Defendant  W.  H.  Caruther's  next  contention  is  that,  under  that  portion  of 
the  will  which  gives  to  Mary  Oahal  "810,000  in  such  cash,  stocks,  notes,  or 
bonds  as  I  may  leave,"  she  may  have  all  the  cash  on  hand  in  payment  of  this 
legacy;  but  that,  if  the  cash  on  hand  is  not  enough  to  pay  it,  she  must  take 
such  stocks,  notes,  or  bonds  as  were  on  hand,  at  their  face  value;  that  is,  dol- 
lar for  dollar.  It  appears  that  there  was  on  hand,  at  the  time  of  testator's 
death,  only  a  hundred  or  two  dollars  in  cash,  about  $2,200  in  good  notes,  and 
572  shares  of  stock  in  the  Memphis  &  Charleston  Railroad  Company,  together 
with  two  or  three  thousand  dollars  in  notes  that  were  reported  by  the  execu- 
tor as  worthless.  There  were  no  bonds.  The  stock  was  greatly  below  par, 
and,  when  sold  by  the  executor,  realized  $7,040.  Of  course,  the  intention  of 
the  testator  upon  this  subject,  as  in  every  question  on  the  construction  of 
wills,  is  the  principal  object  to  be  ascertained;  and  it  is  therefore  necessary 
that  the  intention  be  either  expressed  in  reference  to  the  thing  bequeathed,  or 
otherwise  clearly  appear  from  the  will,  to  constitute  the  legacy  a  specific  one, 
as  contended  for.  This  is  not  a  specijlc  legacy,  either  as  to  the  money  or  the 
stocks,  notes,  etc.,  but  is  a  general  or  pecuniary  legacy,  where,  if  there  be  a 
deficiency  of  assets,  the  legatee  is  entitled  to  recompense  or  satisfaction  out 
•of  the  estate  of  the  testator.  It  is  what  is  called  in  the  books  "a  legacy  of 
quantity  in  the  nature  of  a  specific  legacy. "  It  is  for  many  dollars,  with  ref- 
erence to  a  particular  fund  for  their  payment.  1  Roper,  Leg.  192.  As  is  said 
by  the  same  author:  "This  is  a  species  of  legacy  between  a  general  and  spe- 
cific bequest.  The  testator^s  intention  is  its  basis.  It  assumes  that  the  testa- 
tor meant  to  give  a  general  legacy,  with  a  charge  upon  a  particular  fund  for 
its  payment,  not  intending  its  existence  should  depend  upon  the  validity  or 
•continuance  of  such  fund;  for  the  terms  of  the  bequest  are  literally  complied 
with  by  sale  of  so  much  of  the  stock  as  is  required  to  answer  the  legacy. "  1 
Boper,  Leg.  218.  No  one  understood  these  principles  better  than  the  author 
•of  this  will,  who,  as  a  distinguished  member  of  this  court,  has  contributed  so 
much  to  enrich  and  adorn  the  Jurisprudence  of  the  state  of  Tennessee.  So 
that,  looking  both  to  the  circumstances  and  surroundings  of  the  testator,  and 
this  object  of  his  bounty,  as  also  to  the  language  of  the  will  itself,  we  are 
•clearly  of  opinion  that  810,000  in  money  must  be  paid  by  the  executor,  with 
interest  after  one  year  from  death  of  testator,  to  Miss  Cahal. 

The  question  made  by  the  defendant  in  his  answer  as  to  the  law  library  is 
^ery  properly  abandoned  at  the  bar. 

The  decree  of  the  chancellor  wiU  be  afltaned.  The  cost  of  the  cause  in  the 
<M)urt  below  will  be  paid  by  the  executor  out  of  the  funds  in  hand;  the  cost  of 
this  court  will  be  paid  by  the  appellant  W.  H.  Caruthers. 


Steele,  Adm'r,  and  others  v.  Friabson  and  others. 

{Supreme  Court  of  Tennetiee.    February  16,  1887.) 

Dbbcent  and  DiBTRiBxmoN-— Sale  op  Expectanot— Advanckmentb— Debts— Libn. 
An  assignment  by  a  son  of  his  expectancy  in  his  father's  estate,  freely  and  volun- 
tarily made  to  one  who,  as  surety,  has  paid  large  sums  of  money  fornim,  and  in 
Sart  payment  thereof,  is  valid,  and  may  be  enforced  in  equity  after  the  death  of  the 
Lther ;  but  the  interest  so  assigned  will  be  subject  to  the  repayment  to  the  estate  of 
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advancements  made  by  the  father  to  the  son,  though  not  subject  to  mere  debts- 
of  the  son  due  the  father  which  have  not  been  made  liens  on  the  son^  interest  by 
the  administrator. 
2.  WiLi. — Advancement— Payment  op  Son's  Debt. 

Where  a  father  pays  a  debt  for  his  son  without  taking  a  note  or  obligation  from 
the  son,  and  there  is  no  other  circumstance  indicating  an  intent  that  tlie  amount 
should  become  a  debt,  it  will  be  considered  as  an  advancement. 
8.  Same— Intebkst. 

Such  an  advancement  will  bear  interest  from  the  death  of  the  father. 
4.  Same— Evidence— Debt  Due  Father. 

Where  a  father  pays  money  to  a  person,  to  be  used  in  paying  the  official  liabili- 
ties of  his  son,  and  refuses  to  accept  a  receipt  therefor  stating  that  it  is  an  "advance- 
ment^" but  returns  such  receipt,  with  a  receipt  from  which  the  word  "advance- 
ment" has  been  omitted,  for  such  person  to  sign,  and  retains  it  among  his  x>rivate 
papers  until  his  death,  such  payment  will  not  beheld  an  advancement,  but  as  creat- 
ing a  debt  due  from  the  son  to*his  father. 
6.  Appeal— Exoeptions — Exclusion  of  Evidence  by  Chancellor. 

Where  evidence  is  excluded  by  a  chancellor  in  Tennessee,  his  action  can  only  be 
reviewed  in  the  supreme  court  by  a  bill  of  exceptions. 

Appeal  from  chancery  court,  Bedford  county. 

Warder  d  Moody,  for  J.  W.  Steele.     Cooper  <fc  Friaraon,  for  Friarson^ 

LuBTON,  J.  Thomas  S.  Steele,  being  largely  indebted  to  A.  Friarson,  exe- 
cuted and  delivered  to  him  the  following  assignment:  "For  value  received, 
I,  T.  S.  Steele,  of  the  county  of  Bedford  and  state  of  Tennessee,  do  hereby 
bargain,  sell,  transfer,  and  convey  unto  Albert  Friarson,  of  the  same  county 
and  state,  all  my  interest  in  the  estate  of  my  father,  P.  C.  Steele,  Sr.,  also  of 
Bedford  county,  Tennessee,  of  every  kind  and  character  whatever,  in  rea^ 
personal,  and  mixed  property;  the  true  consideration  being  the  following:  I 
am  indebted  to  said  Friarson  in  a  large  amount,  and  the  foregoing  sale  and 
conveyance  is  made  by  me  in  part  payment  of  said  indebtedness.  The  precise 
amount  of  my  said  intei-e^t  is  not  known,  as  my  father  is  still  alive.  But,, 
when  ascertained,  the  said  Friarson  is  to  credit  my  indebtedness  to  him  with 
the  amount  received  by  him  from  the  said  estate.  Witness  my  hand  and  seal 
this  December  1,  1876."  This  paper  was  acknowledged  before  the  clerk  of 
the  county  court  on  the  second  December,  1876,  and  delivered,  without  being 
registered,  to  Mr.  Friarson. 

P.  C.  Steele,  Sr.,  the  father  of  the  grantor,  Thomas  S.  Steele,  was  then  liv- 
ing, and  was  the  owner  of  a  large  estate,  real  and  personal.    On  the 

July,  1880,  P.  C.  Steele,  Sr.,  died  intestate;  his  heirs  and  distributees  being 
ten  sons  and  daughters,  one  of  whom  was  Thomas  S.  Steele.  Immediately 
upon  his  death,  Mr.  Friarson  caused  tlie  assignment  above  set  out  to  be  reg- 
istered. This  bill  was  filed  by  the  administrators  of  P.  0.  Steele  against  said 
Albert  Friarson  and  the  heirs  of  P.  C.  Steele  to  have  an  account  between  the 
estate  and  said  Thomas  S.  Steele  of  advancements  claimed  to  have  been  made 
to  him  by  his  father;  but,  if  the  claims  in  favor  of  the  estate  are  held  to  be 
debts,  and  not  advancements,  then  it  seeks  to  have  the  interest  of  said 
Thomas  S.  Steele  in  the  estate  of  his  father  subjected  to  the  payment  of  such 
indebtedness.  The  assignment  of  the  expectancy  of  Thomas  S.  Steele  in  the 
estate  of  his  father  is  charged  to  be  void,  and  a  fraud  upon  the  estate  of  his 
father,  in  that  it  Is  inoperative  as  against  either  advancements  or  debts  due 
to  his  father. 

1^0  fraud  in  fact  is  either  proven  or  charged.  The  proof  abundantly  es- 
tablishes that  Mr.  Friarson,  as  security  for  Thomas  S.  Steele,  had  paid  debts 
amounting  to  between  twelve  and  fourteen  thousand  dollars.  This  assign- 
ment of  his  expectancy  was  voluntarily  made,  as  the  only  means  by  which  any 
part  of  this  large  and  meritorious  debt  could  be  paid.  Is  such  an  assign- 
ment of  the  expectancy  of  an  heir  void  as  matter  of  law?  Whatever  may  be 
the  rule  at  law  concerning  the  validity  of  the  assignment  of  an  interest  or 
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right  not  in  existence,  there  can  be  no  doubt  that  courts  of  equity  will  give 
effect  to  such  assignments,  fairly  made,  in  behalf  of  innocent  purchasers. 

"Contingent  interests  and  expectancies  may  not  only  be  assigned  in  equityr 
but  may  also  be  the  subject  of  a  contract,  such  as  a  contract  of  sale,  wheif 
made  for  a  valuable  consideration,  which  couiis  of  equity,  after  the  event  has 
happened,  will  enforce."  "So,  even  the  naked  possibility  or  expectancy  of 
an  heir  to  his  ancestor's  estate  may  become  the  subject  of  a  contract  of  sale 
or  settlement;  and  in  such  case,  if  made  bona  flde,  for  a  valuable  considera- 
tion, it  will  be  enforced  in  equity  after  the  death  of  the  ancestor, — not,  in- 
deed, as  a  trust  attaching  to  the  estate,  but  as  a  right  of  contract."  Story, 
Eq.  Jur.  §  10406. 

The  ground  upon  which  such  assignments  are  enforced  in  equity  is  stated 
most  satisfactorily  by  Prof.  Pomeroy:  "The  doctrine  of  equitable  assignment 
of  property  to  be  acquired  in  future  is  much  broader  than  the  jurisdiction  to- 
compel  the  specific  performance  of  contracts.  In  truth,  although  a  sale  or 
mortgage  of  property  to  be  acquired  in  future  does  not  operate  as  an  imme- 
diate alienation  at  law,  it  operates  as  an  equitable  assignment  of  the  present 
possibility,  which  changes  into  an  assignment  of  the  equitable  ownersiiip  as 
soon  as  the  property  is  acquired  by  the  vendor  or  mortgagor;  and  because  this 
ownership,  thus  transfen-ed  to  the  assignee,  is  equitable,  and  not  legal,  the 
jurisdiction  by  which  the  right  of  the  assignee  is  enforced,  and  is  turned  into 
a  legal  property  accompanied  by  the  possession,  must  be  exclusively  equita- 
ble. A  court  of  law  has  no  jurisdiction  to  enforce  a  right  which  is  purely 
equitable."  Pom.  Eq.  §  1288.  Again,  he  says  that  legislation  recognizing 
as  legal  such  assignments  out  of  the  way,  that,  "according  to  the  general 
course  of  decision,  [such  rights]  are  assignable  in  equity  for  a  valuable  con- 
sideration; and  equity  will  enforce  the  assignment  when  the  possibility  has 
changed  into  a  vested  interest  or  possession."    Id.  §  1287. 

Even  at  law  the  sale  of  an  interest  in  the  lands  of  an  ancestor  living  ha& 
been  enforced,  but  generally  by  aid  of  the  operation  of  the  doctrine  of  estoppel 
springing  from  the  covenants'  in  the  deed.  The  argument  that  the  assign- 
ment now  under  discussion  contains  no  covenants  might  be  effective  in  a^ 
court  of  law;  but,  regai-dless  of  the  doctrine  of  estoppel,  such  an  assignment 
or  sale  is  operative  in  equity  as  an  equitable  assignment  of  a  future  interest, 
and,  upon  the  expectancy  being  converted  into  a  vested  interest,  will  be  en- 
forced by  courts  of  equity.  Such  an  assignment  was  enforced  by  this  court 
against  an  attaching  creditor;  the  coui-t  saying  that  "the  question  was  too- 
well  settled  to  require  or  even  allow  debate  at  this  day. "  Fi^gerald  v.  Vestal, 
4  Sneed,  257.  The  fact  that  such  sales  or  assignments  will  be  closely  scruti-^ 
nized  by  courts  to  prevent  frauds  upon  expectant  heirs  or  persons  in  necessi- 
tous circumstances  does  not  at  all  affect  the  power  of  the  courts  to  give  effect 
to  such  sales  when  fairly  made  and  for  full  consideration. 

Thomas  S.  Steele,  at  the  time  he  made  this  assignment,  was  probably  40' 
years  of  age,  a  lawyer  by  profession,  and  the  clerk  of  the  chancery  court.  No 
advantage  is  pretended  to  have  been  taken  of  him.  and  neither  he  nor  his 
representatives  have  sought  to  set  it  aside.  Upon  the  death  of  P.  C.  Steele, 
Sr.,  and  the  registration  of  this  conveyance,  it  operated  to  at  once  vest  in  the 
grantee  the  interest  of  the  grantor  as  an  heir  and  distributee  of  the  estate  of 
his  father.  So  far  as  P.  0.  Steele  had  made  advancements  to  his  son,  they 
must  be  accounted  for  in  diminution  of  the  interest  assigned;  that  is,  the 
interest  assigned  is  clearly  subject  to  be  charged  with  legal  advancements. 
No  assignment  by  an  heir,  either  before  or  after  the  interest  has  vested  in 
him,  and  no  attachment  or  levy  by  a  creditor  of  such  heir,  will  defeat  an  ac- 
count of  advancements.  JoJinson  v.  Hoyle,  3  Head,  66;  Mayor ^  etc,,  v.  Po- 
tomac Ins.  Co.,  2  Baxt.  303.  But,  on  the  other  hand,  the  indebtedness  of  an 
heir  to  the  intestate  is  not  a  lien  upon  the  interest  of  the  heir  in  the  estate, 
and  such  share  is  therefore  subject  to  the  creditors  of  the  heir,  or  to  sale  or 
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assignment  by  the  heir;  and  if  the  creditor  obtain  the  first  lien,  either  by 
levy  or  attachment,  or  obtain  an  assignment  before  the  administrator  haA 
taken  steps  to  fix  a  lien  upon  such  interest,  the  creditor's  right  in  either  case 
#ill  be  superior.  Towles  v.  Tatoles,  1  Head,  601;  Mann  v.  Mann^  12  Heisk. 
246. 

There  is  no  doubt  of  the  correctness  of  the  decree  of  the  chancellor  in  hold- 
ing that  the  item  of  $1,000  paid  by  the  intestate  for  his  son  Thomas  was  an 
advancement.  It  was  a  debt  of  the  son  paid  by  the  father.  No  note  or  other 
obligation  was  taken  by  the  father,  and  there  is  no  circumstance  indicating 
an  intent  that  it  should  become  a  debt  In  such  case  it  is  well  settled  that  it 
will  be  charged  as  an  advancement.  Johnson  v.  Hoyle,  3  Head,  56.  The 
chancellor  should  have  allowed  interest  on  this  advancement  from  the  date  of 
the  testator's  death.  The  report  of  the  master  is  not  excepted  to  upon  the 
ground  that  interest  is  not  reported  on  this  advancement;  but  we  do  not  think 
it  was  necessary,  because,  as  matter  of  law,  such  advancements  bear  interest. 
The  question  is  properly  raised  by  exception  to  the  report  of  the  referees,  and 
the  decree  of  the  chancellor  and  report  of  referees  will  be  corrected  upon  this 
point. 

The  item  of  $3,000  paid  by  the  intestate  upon  the  liabilities  of  T.  S.  Steele 
as  clerk  and  master,  we  think,  under  the  facts  of  this  case,  was  not  an  ad- 
vancement, but  is  a  debt.  This  fund  was  paid  into  the  hands  of  Col.  Edmond 
Cooper  to  be  by  him  applied  in  the  payment  of  the  official  liabilities  of  Thomas 
Steele.  Col.  Cooper  gave  a  receipt  for  this  fund  to  the  intestate,  in  which  he 
stated  that  this  was  paid  as  an  advancement.  This  receipt  was  not  accepted 
by  the  intestate,  for  he  prepared  another,  an  exact  copy  of  the  original,  omit- 
ting the  words  "as  an  advancement,"  and  sent  it  to  Col.  Cooper  tor  his  sig- 
nature, and  returned  at  the  same  time  the  origimil  receipt.  The  second  was 
signed  by  Col.  Cooper,  and  sent  to  the  intestate,  and  this  was  found  among 
his  valuable  papers.  This  is  a  most  significant  circumstance,  indicating  very 
clearly  that  he  desired  to  retain  this  as  a  claim  or  liability,  and  did  not  intend 
it  as  an  advancement.  The  evidence  of  the  agent  who  carried  the  second  re- 
ceipt to  Col.  Cooper,  even  if  sufilcient  to  explain  the  objection  to  the  fii'st 
receipt,  is  not  before  us.  The  evidence  was  objected  to  upon  the  ground  that 
the  witness  was  a  party  in  interest,  and  a  party  to  this  suit  and  not  compe- 
tent to  testify  as  to  any  conversation  with  the  intestate.  The  record  shows 
that  the  chancellor  excluded  the  evidence,  and  no  bill  of  exceptions  makes  the 
excluded  evidence  a  part  of  the  record.  Where  evidence  is  excluded  by  the 
•chancellor,  his  action  can  only  be  received  by  us  by  a  bill  of  exceptions  show- 
ing the  excluded  evidence,  and  his  ruling  upon  it.  There  is  no  other  compe- 
tent evidence  sufficient  to  affect  the  result  reached  in  holding  this  matter  a 
debt,  and  not  an  advancement.  There  can  be  no  question  but  that  the  other 
two  items  are  likewise  debts. 

The  decree  of  the  chancellor  will  be*  affirmed,  except  in  the  matter  of  inter- 
est upon  the  advancement.  The  report  of  referees  is  likewise  confirmed,  ex- 
cept as  modified  in  the  same  matter.    The  costs  will  be  paid  by  appellants. 


BoBiNSON  and  others  v.  Fbankel  and  another.   Herman  v.  Same.    Loeb 

and  others  v.  Same. 
(Supreme  Court  qf  Tennessee,    February  25,  1887.) 

FBAUDTTLKNT  GoNVBYANCX  — BbOTHKBS  — nNOSBTAIN   InDSBTEDNSBS— PBOOKKDS  TO  Oo  10 

Cbkditobs. 

A  sale  by  a  &iliDg  debtor  of  all  his  available  assets  to  a  near  relation,  upon  con- 
flideration  of  the  payment  of  a  large  and  suspicious  debt  to  himself,  ana  the  execa- 
tiou  of  his  unsecured  notes  payable  in  6,  12,  18,  and  24  months,  for  a  sum  over  and 
above  his  own  debt,  eqaal  to  all  tlie  other  debts  of  the  vendor  in  amount,  the  ppr- 
«haser  being  a  man  of  no  financial  responsibility,  and  having  no  reasonable  meai^ 
of  paying  such  notes,  except  from  the  assets  so  jpurchased,  is  fraudulent  and  void; 
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and  the  fact  that  !t  was  a  part  of  the  ag^reement  of  sale  that  the  notes  of  siich  pnr- 
chaser  should  be  turned  over  to  a  tru:»tee  for  the  benefit  of  the  creditors  of  the 
vendor,  and  that  such  assignment  was  made,  will  not  save  the  transaction. 

Appeal  from  chancery  court,  Bedford  county. 

Tillman  cfe  Davidson,  for  Bobinson.  Ivie  cfe  IvUt  for  Herman  Loeb  &  Co., 
and  J.  Herman.  Bearden  &  Warder,  W,  B.  Bates,  and  John  Ruhm,  for  H. 
&  M.  Frankel. 

LuBTON,  J.  These  three  causes  have  been  heard  together,  as  the  evidence 
relied  upon  to  establish  the  fraudulent  character  of  the  conveyance  attacked 
is  the  same  in  each  case.  The  complainants  are  creditors  of  the  defendant 
M.  Frankel,  and  the  several  bills  have  been  filed  for  the  purpose  of  attacking 
as  fraudulent  and  void  a  sale  made  by  their  debtor  of  a  large  stock  of  mer- 
chandise  to  his  brother,  the  defendant  H.  Frankel.  The  defendant  M. 
Frankel  wsa  a  merchant  doing  business  in  Shelby  ville,  Tennessee,  under  his 
own  name,  and  conducting  a  similar  business  under  the  name  of  Isaac  Frankel 
at  Pulaski,  Tennessee.  On  the  second  December,  1884,  his  indebtedness  to- 
persons  otiier  than  the  disputed  debt  of  H.  Frankel,  was  about  035,000.  On 
the  second  December,  1884,  the  Shelbyville  stock  of  goods  was  s<^d  and  trans- 
ferred to  H.  Frankel  upon  an  agreement,  as  stated  in  t}ie  answers  of  the 
defendants,  that  H.  Frankel  should  take  the  stock  "at  the  amount  of  the  debta 
as  they  then  existed;  he  to  execute  his  notes  in  6,  12,  18,  and  24  months  for 
the  residue  of  the  indebtedness  over  and  above  his  own  indebtedness,  and 
these  notes,  thus  executed,  to  be  assigned  in  trust  by  Marcus  Frankel  for  the 
benefit  of  his  creditors,  share  and  share  alike. ''  Under  this  arrangement,  the 
defendant  H.  Frankel  executed  his  four  notes  payable  to  M.  Frankel,  each 
for  88,719.42,  and  payable,  respectively,  in  6,  12, 18,  and  24  months  after 
date.    Simultaneously  with  this  transaction,  M.  Frankel  assigned  these  four 

notes  to Brown  as  trustee  for  the  benefit  of  all  his  creditors  equally. 

Complainants  refused  to  accept  the  benefit  of  this  assignment,  and  attack  the 
transaction  as  fraudulent.  Within  a  day  or  two  the  stock  of  goods  at  Pulaski 
was  sold  to  the  same  brother  upon  an  arrangment  not  definitely  appearing, 
but  stated  to  have  been  of  a  similar  character. 

Was  this  sale  of  the  Shelbyville  stock  fraudulent  as  to  the  creditors  of  M. 
Frankel?  This  stock  is  clearly  shown  to  have  been  worth  at  the  time  of  this 
sale  $50,000.  In  the  sale  the  alleged  debt  of  M.  Frankel  to  the  purchaser, 
H.  Frankel,  is  paid;  that  is,  the  agreement  of  sale  was  thatH.  Frankel  should 
take  this  stock  at  a  sum  equal  to  the  whole  indebtedness,  including  the  debt 
claimed  to  be  due  to  himself,  and  should  execute  his  notes  for  a  sum  equal  to 
the  whole  indebtedness,  less  only  his  own  debt.  What  was  the  debt  due 
really  to  H.  Frankel?  The  fact  that  this  was  a  transaction  between  two 
brothers,  while  not  a  badge  of  fraud,  is  one  which  naturally  awakens  suspicion ; 
and  while  not  in  itself  and  by  itself  sufiicient  to  justify  a  court  in  setting  aside 
the  transaction,  yet  it  is  a  fact  which  undoubtedly  gives  greater  weight  to 
other  circumstances,  if  any  such  shall  appear,  than  otherwise  attach  to  them. 
Bump,  Fraud.  Gonv.  96;  Bumpas  v.  Dotson,  7  Humph.  817.  It  is  a  fact  in 
itself  sufficient  to  require  fuller  and  more  distinct  proof  of  the  fact  of  indebt- 
edness and  of  the  fairness  of  the  transaction  than  would  otherwise  be  sufficient. 

The  several  answers  of  the  defendants  are  very  vague  on  the  matter  of  this 
alleged  debt.  Vagueness  and  indefiniteness  in  an  answer  to  a  bill  of  this  de- 
scription is  in  itself  another  circumstance  arousing  suspicion.  These  brothers 
must  have  certain  data  by  which  this  debt,  if  it  ever  in  fact  existed,  could 
have  been  stated  with  detail  and  precision  in  their  answers.  In  each  of  the 
three  answers,  H.  Frankel  is  declared  to  have  been  the  largest  creditor.  In 
the  answer  to  the  bill  of  J.  M.  Robinson  &  Co.  the  only  statement  as  to  the 
amount  or  character  of  this  debt  is  as  follows :  "Respondent's  debt  of  eighteen 
thousand  dollars  was  due;  he  could  have  proceeded  energetically  to  collect." 
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Ill  the  answer  to  the  bill  of  J.  Herman  the  answer  says  that  ''respondent's 
debt  of  sixteen  thousand  dollars  was  due,"  etc.;  while  in  the  answer  to  the 
bill  of  Herman  Loeb  &  Co.  there  is  no  amount  stated, — the  allusion  to  the 
debt  being  "that  respondent's  debt  was  due,  he  could  have  proceeded  ener- 
getically to  collect."  While  this  disagreement  in  these  several  answers  as  to 
the  amount  of  this  debt,  and  the  entire  failure  to  show  in  what  this  debt  con- 
sisted, and  when  and  upon  what  consideration  it  was  contracted,  is  not  of  it- 
self enough  to  satisfy  us  of  its  fictitious  character,  yet  it  is  an  added  circum- 
stance to  the  already  awakened  suspicion. 

The  deposition  of  M.  Frankel,  throws  no  light  upon  this  question.  He  was 
not  examined  by  his  counsel  upon  the  matter  of  this  debt  H.  Frankel,  in  his 
deposition  taken  upon  interrogatories,  states  that  his  object  in  buying  this 
.stock  "was  to  secure  a  large  claim  owing  to  me  from  my  brother  Marcus 
Frankel,  which  I  thought  I  could  do  by  assuming  his  liabilities.  This  debt 
of  my  brother  Marcus  was  principally  for  money  loaned,  and  indorsements, 
amounting  in  all  from  twenty-five  thousand  to  thirty  thousand  dollars,  all  of 
which  was  then  owing  to  me  from  my  brother,  and  no  part  of  which  had  then 
been  paid."  Upon  cross-examination  concerning  this  debt,  he  states  that  "M. 
Frankel  was  indebted  to  Frankel  &  Butler,  of  which  firm  I  was  a  member, 
on  account  of  indorsements  to  Levy  Bros.  &  Co.,  to  Stick  Bros.  &  Co.,  and  to 
the  City  National  Bank  of  Denver,  all  of  which  has  been  paid  by  me.  In  ad- 
dition to  this,  he  owed  for  money  loaned  by  Frankel  &  Butler,  and  guaran- 
tied by  myself  and  Louis  Butler,  and  to  myself  and  Louis  Butler,  in  a  large 
amount,  aggregating  in  all  about  the  sum  of  $30,000.  As  to  the  amount  to 
be  allowed  out  of  the  purchase  price  of  each  of  said  stores  to  said  Frankel  & 
Butler  upon  said  debts  due,  I  do  not  now  remember,  but  I  refer  to  the  bill  of 
sale  wherein  the  amounts  so  to  be  paid  are  correctly  and  distinctly  set  forth. 
As  I  now  remember  the  said  bill  of  sale,  I  gave,  to  the  best  of  my  recollection, 
for  the  Pulaski  goods,  my  notes  for  $16,800."  This  is  as  much  light  as  Mr. 
H.  Frankel  proposes  to  give  concerning  the  existence  of  this  large  claim. 
The  bill  of  sale  to  which  he  refers  us  as  showing  how  much  he  credited  this 
expanding  debt  by  reason  of  his  purchase  of  the  Pulaski  stock,  and  how 
much  by  reason  of  his  purchiise  of  the  Shelby  ville  stock,  he  does  not  file.  As 
we  understand  his  deposition,  he  took  the  Pulaski  stock  for  $16,800;  but 
whether  the  whole  of  this,  or  what  part  of  it,  was  paid  on  this  debt  to  him- 
self, we  cannot  determine.  The  whole  Pulaski  transaction  is  shrouded  in 
darkness.  The  debt  stated  in  one  answer  to  be  $16,000,  and  in  another  at 
^18,000,  has  expanded,  according  to  this  deposition,  to  $25,000  or  $30,000. 
Xo  evidence  as  to  a  dollar  of  this  debt  is  filed.  Ko  statement  of  the  items 
is  given. 

His  counsel,  however,  seem  to  mainly  rely  upon  the  deposition  of  Mr.  Wal- 
lace, the  cashier  of  a  bank  at  Shelbyville  and  a  creditor,  for  proof  to  sustain 
the  fact  of  this  indebtedness.  Mr.  Wallace  does  prove  that  while  M.  Frankel 
was  in  business  at  Shelbyville,  that  he  drew  on  H.  Frankel  for  sums  aggre- 
gating about  $17,000,  and  that  these  drafts  were  passed  to  the  credit  of  M. 
Frankel,  and  were  paid  by  the  drawer.  Admitting  that  this  is  true,  yet  it  by 
no  means  shows  that  M.  Frankel  was  drawing  against  his  own  funds,  or  that 
the  claims  had  not  been  paid.  This  witness  proves  that  H.  Frankel  had  more 
than  once  said  to  him,  about  the  time  of  this  sale,  that  all  that  he  had  was 
the  debt  due  to  him  by  M.  Frankel.  An  advance  or  loan  of  his  whole  estate 
by  a  brother  living  in  Colorado  to  one  living  in  Tennessee  indicate  something 
more  than  brotherly  affection.  The  proof,  by  itself.  Is  wholly  insufOicient  to 
overcome  the  suspicions  surrounding  this  claim. 

Now,  in  view  of  the  relationship  between  the  parties  to  this  transaction, 
and  the  grave  suspicions  which  point  strongly  to  the  fictitious  character  of  the 
debt,  let  us  look  at  the  other  facts.  This  brother,  H.  Frankel,  to  whom  this 
sale  was  made,  was  a  resident  of  the  stiite  of  Colorado.  He  reached  Shelby- 
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ville  but  a  day  or  two  before  this  transaction,  and  evidently  came  in  company 
with  one  Leo  Frank,  an  agent  for  H.  B.  Claflin  &  CJo.,  large  creditors  of  Mar- 
-cus  Frankel.  A  secret  consultation  was  had,  at  which  there  were  present 
the  two  brothers  and  their  counsel,  and  Frank,  the  representative  of  Claflin 
^  Co.,  and  the  representative  of  one  of  the  local  banks  wluch  was  a  large 
creditor.  The  situation  is  pictured  by  the  joint  answer  of  the  two  brothers: 
"Your  respondent  [M.  Frankel]  found  himself  confronted  with  the  question, 
what  is  the  best  to  do  for  my  creditors?  What  is  the  best  mode  to  adopt  to 
secure  the  most  for  them?  Animated  with  this  purpose  alone,  his  older 
brother  and  co-defendant  was,  with  representation  of  creditors  and  prominent 
business  men,  invited  to  a  consultation.  Eespondent  had  no  means  with 
which  to  pay  except  as  he  could  resize  from  the  goods,  and  it  was  evident  to 
all  that  with  the  pressure  of  the  times  the  money  could  not  be  realized  to 
meet  the  debts  as  they  fell  due.  It  was  likewise  apparent,  and  all  believed,  if 
a  general  assignment  of  the  goods  in  trust  was  made  under  the  continued 
stringency  of  the  times,  the  innumerable  expenses,  and  the  modes  and  meth- 
ods that  inevitably  attend  the  closing  out  of  such  a  stock  of  goods,  but  a  com- 
paratively small  amount  would  be  saved  and  realized  for  the  cre<litors,  under 
these  circumstances.  The  representative  of  another  creditor  and  the  consult- 
ing attorneys  proposed  and  advised  that  the  only  reasonable  solution  of  the 
difficulty  was  a  purchase  of  the  stock  of  goods  by  Henry  Frankel  at  the  amount 
of  the  debts  as  they  then  existed. ''  Notes  were  to  be  given,  as  before  stated, 
and  these  notes  assigned  by  M.  Frankel  for  the  benefit  of  creditors.  Though 
there  were  other  cr^itors  in  the  town  at  the  time,  they  were  not  invited  to 
this  conference.  The  sale  was  made,  and  the  notes  were  turned  over  to  a 
trustee.  These  notes  were  wholly  unsecured.  H.  Frankel,  the  maker,  had 
not  a  dollar  of  property  in  this  state  or  any  other,  save  his  claim  of  a  debt 
against  this  brother.  It  is  difficult  to  believe  that  any  creditor  would  advise 
or  sanction  such  a  transaction,  who  had  not  some  secret  trust  declared  in  his 
favor.  That  such  a  secret  arrangement  was  made  in  behalf  of  the  two  cred- 
itors present  and  advising  this  course  is  rendered  very  probable;  for  the  proof 
shows  that  the  debt  to  the  bank  was  in  a  very  short  time  paid  off  in  full  by 
H.  Frankel,  and  that  he  at  once  gave  his  individual  notes  to  the  other  cred- 
itor present,  H.  B.  Claflin  &  Co.  That  this  was  undei-stood  at  the  time  we  have 
no  manner  of  doubt,  and  it  is  just  such  a  secret  preference  as  might  be  ex- 
pected. The  great  body  of  the  creditors  found  themselves  secured  only  by 
tlie  notes  of  a  non-resident  of  no  financial  responsibility,  the  collection  of  their 
debts  postponed  for  6, 12,  18,  and  24  months,  and  all  the  amounts  of  their 
debtor  turned  over  to  an  irresponsible  brother,  claiming  a  large  and  very  sus- 
picious debt. 

A  sale  of  this  character  cannot  be  permitted  to  stand.  A  sale  by  a  failing 
debtor  of  all  his  property  to  an  irresponsible  purchaser,  and  upon  so  long  and 
unusual  a  credit,  with  no  security,  is  an  unquestioned  badge  of  fraud.  It  was 
not  a  sale  safe  for  the  debtor  or  the  creditora,  or  calculated  to  be  useful  to 
either.  Bump,  Fraud.  Conv.  89, 92/  93;  HendricJca  v.  Robinson,  2  Johns.  Cb. 
300.  Even  if  H.  Frankel  be  treated,  as  he  well  may  be,  as  in  effect  a  trustee 
of  this  stock  of  goods  in  behalf  of  the  creditors  whose  debts  he  in  effect  as- 
sumed, yet  in  this  case  he  would  be  a  trustee  witliout  bond,  clothed  with  the 
legal  title,  and  permitted  apparently  to  buy  and  sell  and  continue  the  business 
at  his  pleasure. 

In  view  of  the  facts  of  this  case,  we  hold  that  a  sale  by  a  failing  debtor  of 
all  his  available  assets  to  a  near  relation,  upon  consideration  of  the  payment 
of  a  large  and  suspicious  debt  to  himself,  and  the  execution  of  his  unsecured 
notes  payable  in  6,  12,  18,  and  24  months  for  a  sum  over  and  above  his  own 
debt,  equal  to  all  the  other  debts  of  the  vendor  in  amount,  the  purchaser  be- 
ing a  man  of  no  financial  responsibility,  and  having  no  reasonable  means  of 
paying  such  notes  except  from  the  assets  so  purchased,  is  fraudulent  and 
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void.  The  fact  that  it  was  a  part  of  the  agreement  of  sale  that  the  notes  of 
such  purchaser  should  be  turned  over  to  a  trustee  for  the  benefit  of  the  credi- 
tors of  the  vendor,  and  that  such  assignment  was  made,  will  not  save  the 
transaction.  Creditors  cannot  be  compelled  to  accept  such  a  hazardous  and 
unsafe  security,  or  have  the  collection  of  their  debts  postponed  for  so  un- 
reasonable a  time;  especially  where  the  purchaser  is  a  ^lative,  and  claims  a 
debt  not  satisfactorily  proven. 
The  decree  of  the  chancellor  will  be  affirmed. 


BoBiNsoN  and  another  n.  Lznooln  Sat.  Bask. 

{Supreme  Cburt  of  Tanneuee,    January  81, 1887.)  « 

1.  MoxnoAGR— DxsD  Absoluts  in  Fobv— Bquitt. 

A  deed  made  by  a  purchaser  at  an  ezecution  sale  to  a  third  party,  at  the  request 
of  the  Judgment  debtor,  to  secure  money  borrowed  by  the  Judgment  debtor  from 
the  third  party  in  order  to  redeem  from  the  ezecution  sale,  although  absolute  ii^ 
form,  will  be  treated  in  equity  as  a  mortgage.  > 

S.  PaiNoiPAL  JLKJ>  AoBin^— Ratification  bt  Pbinoipal— Hobtgaob. 

Where  an  agent  acting  for  another  borrows  money  in  order  to  redeem  the  princi- 
paUs  property  from  an  execution  sale,  and  procures  conveyances  of  the  principars 
property  to  the  lender  as  security,  in  an  action  by  the  principal  to  have  the  aeeda 
declared  a  mortgage  and  to  redeem,  tlie  lender  cannot  complain  tbat  there  was  no 
privity  between  the  agent  and  plaintiff,  when  the  deeds  show  upon  their  £Gioe  the 
plaintifi's  ownership. 

Appeal  from  chancery  court,  Lincoln  county. 

Carmaok  i&  Woodardt  for  Robinson  and  another.  Rolman  c§  Wright,  for 
Lincoln  Sav.  Bank. 

Snodqbass,  J.  William  Jones,  a  judgment  creditor  of  W.  B.  Bobinson 
and  complainants,  had  an  execution  levied  on  the  lands  of  complainants,  and 
sold  it  (after  condemnation)  on  the  nineteenth  May,  1877;  Jones  becoming 
the  purchaser  at  the  price  of  $252.65.  W.  B.  Bobinson  procured  Jones  to 
extend  the  time  of  redemption,  and  in  1879  borrowed  of  the  defendant  bank  an 
amount  sufficient  to  redeem  it,  and  had  the  bank  satisfy  Jones^  debt;  the  bank 
taking  Jones'  deed,  and  also  the  deed  of  the  sheriff  to  the  land.  The  aiTange- 
ment  was  made  about  the  money  on  August  18,  1879,  but  Bobinson  did 
not,  it  seems,  receive  the  Jones  money,  it  being  agreed  that  it  was  to  be 
placed  to  the  credit  of  Jones,  subject  to  his  order.  When  the  deed  was  made 
Jones  made  a  deed  to  the  bank  on  the  second  December,  1879,  for  the  recited 
consideration  of  $291.45,  the  amount  of  his  debt  and  interest,  and  directed  the 
sheriff  also  to  make  a  deed,  which  was  done  on  the  twelfth  day  of  January, 
1880.  Both  these  deeds  showed  that  it  was  the  lands  of  Melissa  and  Cassena 
Bobinson  bought  by  Jones  at  execution  sale.  When  Bobinson  made  the  ar- 
rangement with  the  bank  to  borrow  the  money,  he  transferred  to  the  bank  cer- 
tain notes  and  personal  propei-ty,  and  took  its  receipt,  showing  that  if  he  paid 
off  this  $291.45  and  certain  other  debts,  which  he  secured,  in  all  amounting  to 
6482.30,  with  interest,  by  the  first  day  of  December,  1879,  (except  a  $160 
judgment,  upon  which  Bobinson  might  take  further  time  until  the  first  of 
March,  1880,)  then  the  bank  was  to  reconvey  the  land.  But  ''the  bank,"  the 
receipt  recites,  "is  in  no  manner  bound  to  convey  said  land  to  said  Bobinson 
till  he  shall  have  paid  the  amounts,  and  by  the  times  as  herein  agreedr"  and 
he  was  to  have  no  recourse  on  the  bank  for  the  notes,  obligations,  watch,  and 
horse  conveyed,  provided  he  fails  to  pay  as  stipulated;  "they  being,"  as  re- 
cited, "the  property  of  the  bank;  but,  on  the  payment  of  said  sums,  promptly 
as  stated,  said  bank  will  deliver  the  same  to  him,  or  otherwise  satisfactorily 
account  for  them."    On  this  receipt,  several  credits  appear^— one  for$25» 

1  See  Hanlon  v.  Doherty,  (Ind.)  9  N.  E.  Bep.  7S2,  and  note. 
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August  20,  1879;  thr^e  aggregating  $141.50;  and  one  for  $11,  December  22, 
1879;  and  two  others  $50' and  $54.50,  of  subsequent  date.  The  bill  in  this 
case  was  filed  to  have  the  transaction  declared  a  mortgage,  and  to  have  the 
payments  credited,  together  with  the  rents  received,  etc.  The  matter,  before 
the  court,  was  the  subject  of  compromise  negotiations,  which  were  suddenly 
broken  off  by  the  bank  selling  the  land  to  defendants  McLemores.  They,  how- 
ever, bought  on  time*  and  the  payment  of  their  notes  was  enjoined,  and  they 
make  no  defense,  so  that  their  purchase  is  not  in  the  way  of  the  relief  sought. 
Complainants  show  the  land  was  worth  about  $1,200.  Bobinson's  object  in 
negotiating  this  arrangement  was  to  save  and  redeem  the  land.  The  absolute 
conveyances  made  were  put  in  this  form  only  to  secure  the  debt,  and  it  is  very 
clear  that  in  equity  the  transaction  must  be  treated  as  a  mortgage. 

But  the  bank  insists  that  it  dealt  alone  with  W.  B.  Robinson,  and  that  there 
is  no  privity  between  him  and  complainants,  and  that  they  have  no  right  to 
relief  under  the  contract  made  with  him.  There  is  nothing  in  this,  liobin- 
son,  who  was  the  brother-in-law  of  complainants,  was  acting  as  their  repre- 
sentative in  the  matter;  and  whether  he  so  represented  to  the  bank  or  not  is 
immaterial.  Both  deeds  to  the  bank  show  that  the  land  was  sold  as  the  land 
of  complainants.  Robinson  would  have  had  no  right  to  redeem  for  himself, 
and  a  contract  whereby  he  secures  money  to  redeem,  effectuated  by  the  exe- 
cution of  such  deeds,  shows  itself  in  this  way  the  parties  for  whose  use  the 
money  was  obtained.  Of  course,  when  an  agent,  acting  for  another,  borrows 
money  to  relieve  and  does  relieve  the  principal's  property,  by  procuring  a  con- 
veyance of  it  with  other  property,  the  principal,  when  he  discovers  it,  can 
take  the  same  advantage  secured  to  the  agent.  He  but  steps  in  and  takes  his 
place  as  the  real  principal,  and  of  this  the  lender  cannot  complain,  having  re- 
ceived a  conveyance  of  the  principaPs  propeity,  which  upon  its  face  discloses 
the  real  ownership. 

The  decree  of  the  chancellor  should  be  reversed,  the  deed  to  the  McLemores 
canceled;  and  the  deeds  of  Jones  and  the  sheriff  to  the  bank  declared  mort- 
gages; payments  on  the  receipt,  and  proceeds  of  other  property  therein  men- 
tioned, and  rents  received,  or  which  should  have  been  received,  credited  on 
the  debt;  and,  if  any  balance  remain  due,  the  land^hould  be  sold  for  its  pay- 
ment. But,  in  the  event  the  payments  and  property  shown  in  the  receipt  and 
rents  exceed  the  amount  used  in  redemption,  secured  to  the  bank  as  shown  in 
the  receipt,  the  excess  will  be  first  applied  to  payment  of  the  other  debts  se- 
cured. Should  these  payments,  etc.,  exceed  the  amount  therein  shown  to  be 
due  the  bank,  the  mortgage  will  be  declared  satisfied,  and  a  writ  of  possession 
will  issue  to  put  complainants  into  possession  of  the  land.  The  costs  accrued 
in  the  chancery  court  and  in  this  court  will  be  paid  by  the  bank;  those  sub- 
sequently accruing  in  the  chancery  court,  as  the  chancellor  may  decree.  The 
cause  will  be  remanded. 


'  Foust  v.  State. 

(Supreme  Oovri  of  Tennessee.    January  15,  1887.) 

Cbiminal  Practicb— Fobmsb  Jbopabdy— Void  Conviction— Gabbyinq  Wbapons— Jus- 
tice OF  THB  Peacb. 

Justices  of  the  peace  have  no  Jurisdiction  to  try  and  punish  for  the  offense  of 
unlawfull>j  carding  a  pistol,  and  a  conviction  and  fine  by  a  Justice  is  therefore  no 
bar  to  an  indictment  for  the  same  offense. 

Appeal  from  circuit  court,  Macon  county. 

Indictment  for  unlawfully  carrying  a  pistol.  On  rehearing.  For  the  orig- 
inal opinion,  see  12  Lea,  404. 

Defendant  pleaded  a  former  conviction  and  fine  by  a  justice  of  the  peace, 
under  what  is  called  the  *' Small  Offense  Law."    The  court  below  held  that 
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that  was  not  a  bar,  and  defendant  was  convicted.    The  only  question  is 
•whether  the  jastice  had  jurisdiction  to  try  and  punish  in  this  class  of  cases. 
Roark  <&  Wootan,  for  appellant.    Atty.  Gen.  Pickle^  for  the  State. 

Caldwell,  J.  This  case  was  heard  at  a  former  term  of  this  court;  and 
-the  majority  and  dissenting  opinions  then  delivered  were  published  in  12  Lea, 
404-420.  Their  publication  was  inadvertent  or  improper,  however,  a  re- 
hearing having  been  previously  granted.  Upon  reargument  and  reconsidera- 
tion at  the  present  term,  the  court  is  of  the  opinion  that  the  magistrate  had 
^0  jurisdiction  to  hear  the  case  finally,  and  release  the  prisoner  under  the 
** Small  Offense  Law,"  and  that  his  action  in  that  behalf  constituted  no  bar  to 
•the  prosecution  in  the  circuit  court.     Afiirmed« 


Fob  «.  State. 

(Supreme  Qmrt  of  Tennessee.    January  19,  1887.) 

Cabbtikg  Weapons— Joubnby— Repeal  of  Thomp.  &  S.  Code  Tenn.  J  475Qd, 

The  Tennessee  act  of  1870,  (2d  Sess.  c.  13,  J  3.)  carried  into  Thomp.  A  8.  Code,  | 
4759cf,  exempting  ftxmi  the  provisions  of  the  statute  prohibiting  the  carrying  of  con- 
cealed weapons  a  person  on  a  journey  oat  of  his  county  or  state,  was  repealed  by 
Acts  1879,  c.  186,  and  it  is  not  a  defense  to  a  prosecution  for  carrying  a  pistol  that 
the  defendant  was  on  a  jonmey  out.of  his  county  or  state. 

Appeal  from  circuit  court,  Warren  county. 

W.  V.  Whitson,  for  Poe.    T?i€  Attorney  General,  for  the  State. 

FoLKES,  J.  At  the  May  term,  1886,  of  the  circuit  court  of  Warren  county, 
^he  plaintiff  in  error  was  indicted,  tried,  and  convicted  for  carrying  a  pistol. 
After  a  motion  for  new  trial  and  in  arrest  of  judgment,  he  has  appealed  in 
error  to  this  court.  In  his  charge  to  the  jury  the  judge  said:  "It  is  insisted 
by  the  defendant  that,  if  he  did  have  a  pistol  at  the  time  and  manner  charged, 
he  would  not  be  guilty,  because,  at  the  time,  he  was  on  a  journey  out  of  his 
county,  or  state.  The  court  instructs  you  that  the  act  of  1879  [just  read  to 
the  jury]  does  not  exe.mptipersons  on  a  journey  from  its  provisions,  and  con- 
sequently that  defense  cannot  avail  the  defendant,  if  the  facts  have  been  so 
proven."     This  is  now  complained  of  as  error. 

There  was  proof  tending  to  show  that  the  prisoner  was  on  a  journey.  It 
is  therefore  insisted  that  he  is  exempt  from  punishment  under  the  act  of 
1870,  (2d  Sess.  e.  18,  §  3,)  carried  into  Thomp.  &  S.  Code,  §  4759ci.  This 
section  is  as  follows:  "'The  provisions  of  the  first  section  of  this  act  shall 
not  apply  to  an  officer  or  policeman  while  bona  fide  engaged  in  his  official 
duties,  in  the  execution  of  process,  or  while  searching  for  or  engaged  in  the 
arrest  of  criminals ;  nor  to  any  person  who  is  bona  fide  aiding  the  officers  of 
the  law  or  others  in  the  legal  arrest  of  criminals,  or  in  turning  them  over  to 
the  proper  authorities  after  arrest;  nor  to  any  person  who  is  [not]  on  a  jour- 
ney out  of  their  county  or  state."  The  word  "not"  which  occurs  in  the  orig- 
inal act  is  manifestly  a  clerical  error  or  a  misprint.  It  is  urged  that  there 
has  been  no  repeal  of  this  statute.  It  may  not  be  uninstructive  to  review 
briefly  the  history  of  modern  legislation  on  this  subject  in  this  state. 

In  December,  1869,  an  act  was  passed  prohibiting  the  carrying  aboul  the 
person,  "concealed  or  otherwise,"  any  pistol,  dirk,  etc.,  at  any  election,  fair, 
race-course,  or  other  public  assembly  of  the  people.  See  Acts  1869-70. 
There  were  no  exception  in  this  act.  At  the  same  session,  on  the  sixth  Janu- 
ary, 1870,  it  was  declared  a  misdemeanor  for  "any  person,  whether  publicly  or 
privately,  to  carry  a  dirk,  sword-cane,  Spanish  stilletto,  belt  ot pocket  pistol," 
etc,  "except  a  knife  conspicuously  on  the  strap  of  a  shot-pouch,  or  on  a  jour- 
ney out  of  his  county  or  state."  On  the  eleventh  June,  1870,  the  pistol  law 
was  re-enacted  in  a  severer  form,  under  the  title  of  "An  act  to  preserve  the 
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peace,  and  prevent  homicide."  This  act  prohibits  "any  person  to  publicly  or 
privately  carry  a  dirk,  ♦  ♦  ♦  belt  or  pocket  pistol,  or  revolver. "  The  pun- 
ishment is  fixed  by  a  fine  of  from  ten  to  fifty  dollars,  and  imprisonment  from 
thirty  days  to  six  months.  It  will  be  noticed  that  the  prohibition  of  the  first 
section  is  absolute.  Section  2  of  this  act  prescribes  the  duty  of  the  courts 
and  ofilcers  in  relation  to  the  enforcement  thereof.  Section  3  is  as  quoted  at 
length  in  the  early  part  of  this  opinion.  On  the  fourteenth  December,  1871, 
under  the  same  title,  the  entire  pistol  law  was  again  re-enacted,  applying  to 
same  weapons  as  before,  except  that  an  army  pistol,  or  such  as  are  commonly 
carried  and  used  in  the  United  States  army,  to  be  carried  openly  in  the  hand, 
is  excluded  from  the  operation  of  the  statute.  Section  2  relates  to  the  duty  of 
peace  officers  and  grand  jurors.  Section  3  enacts  that  "the  provisions  of  the 
first  section  shall  not  apply  to  any  officer  or  policeman  in  the  actual  discharge 
of  his  official  duties,  nor  to  any  person  who  is  on  a  journey  out  of  his  county 
or  state."    None  of  these  acts  contain  a  repealing  clause. 

Thus  the  law  stood  as  to  carrying  weapons  until  1879,  when  chapter  96  was 
enacted  'Ho  prevent  the  sale  of  pistols  in  the  state."  At  the  same  session  we 
find  chapter  186,  p.  231,  Acts  1879,  passed,  entitled  "An  act  to  amend  the  crimi- 
nal laws  of  the  state  upon  the  subject  of  carrying  concealed  weapons,  and  to 
amend  section  4759  of  the  Code."  Section  1  expressly  amends  Acts  1871,  c. 
90.  It  adds  several  weapons  to  the  list,  such  as  razor,  slung-shot,  brass- 
knucks,  etc.  It  fixes  the  fine  imperatively  at  j^50  and  imprisonment  in  the 
county  jail,  the  imprisonment  only  at  the  discretion  of  the  court.  Section  2 
provides  that  offenses  theretofore  committed  shall  be  punished  under  laws  then 
in  force;  nothing  in  this  act  to  be  so  construed  as  to  operate  as  a  pardon  for 
such  offenses.  Section  3  excepts  from  the  operation  of  this  act  persons  em- 
ployed in  the  army,  navy,  or  marine  service  of  the  United  States,  officers  and 
policemen  while  bonaflde  engaged  in  their  official  duties,  and  to  persons  sum- 
moned by  such  officers  to  assist  them.  Section  4  provides  "that  all  laws  and 
parts  of  laws  that  come  in  conflict  with  the  provisions  of  this  act  be,  and  tlie 
same  are  hereby,  repealed. " 

It  will  thus  be  noticed  that  the  journey  feature  is  omitted  from  the  act  of 
1879,  while  the  other  exceptions,  which  had  been  side  by  side  with  this,  are 
expressly  provided  for.  Nothing  can  be  clearer  than  the  legislative  intention 
to  repeal  the  clause  in  question.  Experience  had  demonstrated  that  the  jour- 
ney feature  was  invoked  as  a  convenient  subterfuge  for  evading  the  enforce- 
ment of  the  law.  The  exception  as  to  persons  on  journeys  in  the  former  acts 
operated  expressly  and  exclusively  upon  the  provisions  of  those  acts,  and  can- 
not remain  to  modify  the  first  section  of  the  act  of  1879.  The  latter  act  is 
much  broader  than  the  former  acts,  and  repeals  the  same,  not  only  by  necessary 
implication,  but  in  express  terms,  so  far  as  it  is  inconsistent  with  them.  Such 
would  be  the  effect  of  the  act  of  1879  independent  of  the  repealing  clause;  it 
falling  clearly  within  the  familiar  rule  that  where  two  statutes  embrace  the 
same  subject-matter,  and  the  latter  is  inconsistent  with  the  former,  the  former 
is  thereby  repealed. 

It  is  agreed  that  the  act  by  its  title  shows  a  purpose  to  "amend,"  and  not 
to  "repeal;"  and  that,  if  it  undertakes  to  repeal,  it  is  still  obnoxious  to  sec- 
tion 17  of  article  2  of  the  constitution,  where  it  provides:  "No  bill  shall  be- 
come a  law  which  embiaces  more  than  one  subject,  that  subject  to  be  ex- 
pressed in  the  title;  all  acts  which  repeal,  revive,  or  amend  former  laws 
shall  recite  in  their  caption,  or  otherwise,  the  title  or  substance  of  the  law  re- 
pealed, revived,  or  amended."  The  position  is  untenable.  The  title  of  the 
act  shows  an  intent  to  legislate  on  the  entire  sul^'ect  of  concealed  weapons^ 
not  a  purpose  to  amend  or  repeal  a  particular  provision  only. 

Speaking  of  the  provision  of  the  constitution,  this  court  has  said:  "A  con- 
struction might  be  adopted  of  such  a  latitudinous  character  as  virtually  to 
neutralize  the  beneficial  effects  intended  to  be  secured;  while,  on  the  other 

Digitized  by  VjUUVLC 


660  *        SODTHWESTEEN  REPORTER.  [TeX. 

hand,  a  too  r]gjd  and  strict  construction  would  in  many  instances  unnecessa- 
rily embarrass  useful  legislation.  While  adhering  to  the  constitution  always^ 
legislative  acts  should  not  be  subjected  to  a  hypercritical  test.  Judge  Cooley 
In  his  work  says:  'There  has  been  a  general  disposition  to  construe  these 
provisions  liberally,  rather  than  embarrass  legislation  by  a  construction  whose 
strictness  is  unnecessary  to  the  accomplishment  of  the  beneficial  purposes 
for  which  it  is  adopted.'  But  to  conclude  this  opinion,  already  too  long,  it  is 
suflacient  to  say  that  the  clause  of  the  constitution  referred  to,  and  the  evil 
intended  to  be  guarded  against,  have  no  reference  to  acts  merely  inconsistent 
with  former  laws,  and  operating  as  an  implied  repeal  thereof  for  the  time 
being,  but  alone  to  acts  which  purport,  without  more,  to  repeal  former  acts." 
Home  Ins,  Co,  v.  Tojxing  Di$t.,  4  Lea,  644,  and  cases  there  cited.  Judge 
Cooley  says:  "It  has  been  uniformly  held  that  statutes  which  amend  others 
by  implication  are  not  within  these  constitutional  provisions,  and  that  it  is 
not  necessary  that  they  even  refer  to  the  acts  or  sections  which  by  implication 
they  amend;"  citing  cases  from  several  states  to  sustain  the  text. 

We  have  practically  held  at  the  present  term,  in  the  case  of  Faust  v.  State, 
ante^  657,  that  the  act  of  1879,  now  under  consideration,  has  repealed  by  im» 
plication  the  acts  giving  justices  of  the  peace  jurisdiction  over  concealed 
weapon  cases,  under  the  '*  small  offense"  laws.  It  results^  therefore,  thi^ 
there  is  no  error  in  the  charge. 

Let  the  judgment  be  affirmed,  with  costs. 


T.  &  P.  B.  Co.  ©.  Rogers. 

(Supreme  Oowri  of  Termestee,    February  12, 1S87.) 

Oabbibb — Or  OooDe — ^Limiting  Liabilitt — Ck>KN]DcnNG  Liksb. 

A  condition  in  a  bill  of  lading  providing  that  its  liability  shall  cease  upon  de- 
livery to  the  consignee  or  carrier  over  whose  connecting  line  the  freight  is  to  be 
shipped,  is  valid.^ 

Appeal  from  circuit  court,  Wilson  county. 

Bcut  d  Fogg  and  C.  J>.  Porter,  for  T.  &  F.  B.  Co.  John  C.  Farr,  for 
Bogers. 

Snodgrass,  J.  In  this  case  the  contract  in  controversy  expressed  in  the 
bill  of  lading  contained  a  clause  limiting  the  liability  of  the  defendant  com- 
pany, and  providing  that  its  liability  shall  cease  upon  delivery  to  the  con- 
signee or  carrier  over  whose  connecting  line  the  freight  was  to  be  shipped. 
This  provision  was  valid.  The  circuit  judge  failed  to  instruct  the  jury  as  to 
the  effect  of  such  limitation  of  the  liability  of  defendant,  and  for  this  error 
the  judgment  must  be  reversed,  and  the  case  remanded  for  a  new  trial.  The 
costs  of  this  appeal  will  be  paid  by  defendant  in  error. 


Lbyinb  t).  State.* 

(Cbttff  of  Appeals  of  Texas.    January  22, 1887.) 

Bubolaet—Ikstkuction. 

Charge  of  the  court  should  respond  to  the  case  as  made  by  the  indictment  and 
the  evidence.  See  the  opinion  for  instructions  in  a  burglary  case  held  to  be  un- 
warranted by  any  evidence  in  the  case.  The  same  having  been  opportunely  ex- 
cepted to,  the  Code  expressly  necessitates  a  reversal  of  the  conviction. 

Appeal  from  district  court,  Jefferson  county. 

iSee  Savannah,  F.  <&  W.  By.  Co.  v.  Pritchard,  (Ga.)  1  S.  E.  Rep.  261,  and  note. 
*  Reported  by  Messrs.  Jaclcson  &  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peals. 
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This  conviction  was  for  the  burglary  of  the  house  of  B.  F.  McDonongh. 
The  penalty  assessed  was  a  term  of  two  years  in  the  penitentiary. 

The  testimony  established  the  fact  that  the  house  was  entered  by  defend- 
ant through  a  window,  about  8  o'clock  a.  m.»  and  that  he  so. entered  it  by 
raising  the  window.    The  non-consent  of  the  owner  was  admitted. 

Greer  &  Hueky  Jr.^  for  appellant,  assigned  the  error  discussed  in  the  opin- 
ion. 

Aest,  Atty.  9en.  Burts,  for  the  State. 

Hurt,  J.  This  is  an  appeal  from  a  judgment  of  conviction  for  the  offense 
of  burglary.  The  indictment  alleges  that  the  appellant  "  by  force,  threats,  antl 
fraud  did  break  and  enter"  the  house.  The  entry,  according  to  the  record* 
was  made  in  the  day-time,  through  a  window.  The  court  instructed  the  jury 
that  "the  offense  of  burglary  is  constituted  by  entering  a  house  by  force, 
threats,  or  fraud,  by  night."  In  this  case  there  was  no  evidence  of  the  em- 
ployment of  threats  or  fraud,  or  that  the  entry  was  effected  in  the  night- 
time. The  court  also  charged  that  the  offense  might  be  completed  ^'by  en- 
tering the  house  during  the  day-time,  and  remaining  concealed  therein  until 
night."  There  was  no  evidence  of  an  entry  by  day,  and  remaining  until 
night.  In  treating  of  the  character  of  force  necessary  to  constitute  a  break- 
ing, the  court  charged:  "It  may  be  by  lifting  a  latch  of  a  door  that  is  shut* 
or  by  raising  a  window,  the  entry  at  a  chimney  or  other  unusual  place, 
the  introduction  of  the  hand  or  any  instrument  to  draw  out  the  property 
through  an  aperture  made  by  the  offender  for  that  purpose."  There  was  no 
latch,  door,  or  chimney,  no  introducing  of  a  hand  or  other  instrument,  testi- 
fied to  in  the  record.  If  the  appellant  was  guilty  of  a  burglarious  entry,  it 
was  by  reason  of  the  fact  that,  with  intent  to  steal,  he  entered  through  a 
window  in  the  day-time.  This  was  the  case  made  by  the  evidence,  and  to  it 
the  charge  should  have  been  restricted.  Code  Crim.  Proc.  art.  594;  ShtUli 
v.  8taU,  5  Tex.  App.  890. 

The  appellant  having  duly  excepted  to  the  charge  upon  the  grounds  noticed, 
the  error  is  such  as  must  work  a  reversal  of  the  judgment.  Code  Crim.  I^X)C. 
art.  602;  Mace  v.  State,  9  Tex.  App.  110;  McGrew  v.  8tate,  10  Tex.  App. 
689;  Maddox  v.  8tate,  12  Tex.  App.  429;  La  Norria  v.  8tate,  18  Tex.  App. 
33,  41;  Carttoright  v.  8tate,  14  Tex.  App.  486;  Boddy  v.  State,  Id.  534; 
€hode  V.  State,  16  Tex.  App.  411;  White  v.  State,  17  Tex.  App.  188;  NUand 
▼.  State,  19  Tex.  App.  166;  21  Tex.  App.  436. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Williams  v.  State.^ 

{OouH  of  Appeals  of  Texas,    February  5,  1887.) 

luTOXicATiifG  LiQuoBfi— Sale  to  Minor— Evidence. 

To  support  a  conviction  for  the  violation  of  article  376  of  the  Penal  Code,  the 
state  must  show  that,  when  he  sold  the  liquor,  the  defendant  knew  that  the  pur- 
chaser was  a  minor. 

Appeal  from  criminal  district  court,  Galveston  county. 

The  conviction  was  for  knowingly  selling  liquor  to  a  minor,  and  the  penalty 
imposed  was  a  fine  of  $25.  The  record  discloses  a  total  absence  of  evidence 
showing  that  the  defendant  knew  that  the  person  to  whom  he  sold  the  liquor 
was  a  minor. 

/.  B,  Stubbs,  for  appellant,  assailed  the  evidence  as  insufficient  to  support 
the  verdict.    Aast.  Atty.  Qen,  Burts,  for  the  State. 

^  Reported  by  Messrs.  Jackson  &  Jackson,  official  reporters  of  the  Texas  oourt  of  ap« 
peals. 
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White,  P.  J.  This  appeal  is  from  a  judgment  of  conviction  for  selling  in- 
toxicating liquor  to  a  minor.  There  is  not  a  particle  of  proof  going  to  show 
that,  at  the  time  the  appellant  sold  tbe  liquor,  he  knew  that  the  party  to  whom 
he  sold  it  was  a  minor.  The  offense  consists  in  '^knowingly'*  selling  liqnor 
to  a  minor,  (Pen.  Code.  art.  876,)  and  it  must  be  alleged  and  proved  that  the 
act  was  "knowingly"  done;  that  is,  that  the  seller  knew  he  was  selling  to  a 
minor.    Hunter  v.  State,  18  Tex.  App.  445. 

Judgment  reversed,  and  cause  remanded. 


Davidson  v.  State.* 

{Court  of  Appeals  of  Texas.    November  20,  1886.) 

1.  Pebjuby— Palbb  Swev^rino. 

The  making  of  a  false  affidavit  in  order  to  secure  the  issuance  of  a  marriage 
license  will  siipport  an  assignment  for  false  swearing  against  the  affiant,  but  not 
for  perjury.  But  the  false  statement,  nnder  oath,  by  a  witness  on  the  trial  of  the 
affiant  for  false  swearing,  will  support  an  assignment  of  perjury  against  the  wit- 


It.  SaMB— EVIDBNCB. 

The  general  rule  is  that,  If  the  statement  assigned  as  perjury  tends  even  dreum- 
stantially  to  prove  the  issue,  it  is  material.  It  Is  not  necessarj^  that  the  particular 
facts  sworn  to  shall  be  immediately  material  to  the  issue,  but  it  must  have  such  a 
direct  and  immediate  connection  with  a  material  fact  as  to  give  weight  to  the  testi- 
mony on  that  point.  Jldd  that,  under  the  rule,  as  the  perjury  assigned  tended  to 
strengthen  the  affidavit  of  B.,  it  was  material  to  the  issue  on  trial  in  B.'s  case. 

8.  Samb. 

The  state  was  permitted,  over  the  objection  of  the  defendant,  to  prove  by  the  at- 
torney who  defended  B.  on  the  trial  in  which  the  penury  was  charged  to  have  been 
committed,  his  reason  and  purpose  in  placing  the  defendant  upon  the  stand  as  a 
witness  on  that  trial.  Held,  that  the  evidence  was  proper! v  admitted.  ArticKe  189 
of  the  Penal  Code  provides  that  "a  false  statement  made  through  inadvertance,  or 
under  agitation  or  by  mistake  is  not  perjury,"  and  it  was  prox>er  to  permit  the  state 
to  negative  those  conditions  by  the  attorney  who  introduced  the  witness. 

4.  Samb—Judgmbnt— Chaboe  of  the  Coubt. 

The  judgment  rendered  in  the  judicial  proceeding  wherein  the  peijury  was  al- 
leged to  have  been  oommitted  was  properly  admitted  in  evidence  as  inducement, 
though  not  as  proof,  of  the  perjury.  It  was,  however,  the  duty  of  the  trial  court, 
in  its  charge  to  the  jury,  to  properly  limit  the  purpose  of  such  evidence ;  the  rule 
beins;  that,  whenever  extraneous  matter  is  admitted  in  evidence  for  a  specific  pur- 
pose incidental  to,  but  which  is  not  admissible  directly  to  prove,  the  main  issue, 
and  which  might  tend,  if  not  explained,  to  exercise  a  wrong,  undue,  or  improper 
influence  upon  the  jury  as  to  the  main  issue,  injurious  and  prejudicial  to  the  rights 
of  a  party,  then  it  becomes  the  imperative  duty  of  the  court,  in  its  charge  to  the 
jury,  to  so  limit  and  restrict  it  that  such  unwarranted  results  cannot  ensue;  and  a 
failure  to  do  so  will  be  radical  and  reversible  error,  even  though  the  charge  be  not 
excepted  to. 

6.  Same— Question  fob  Coubt. 

The  materiality  of  matter  assigned  as  peijury  is  for  the  determination  of  the  court, 
and  it  is  error  if  it  be  left  to  be  ascertained  by  the  jury. 

Appeal  from  district  court,  Williamson  county. 

This  conviction  was  for  perjury,  and  the  penalty  assessed  was  a  term  of 
seven  years  in  the  penitentiary.     The  opinion  discloses  the  case. 

SJieeks  (&  Sheeka  and  Fisher  c§  Tovmes,  for  appellant.  Asst.  Atty.  Gen, 
Burts,  for  the  State. 

White,  P.  J.  In  order  to  obtain  a  marriage  license,  one  Thomas  Bratton 
made  an  affidavit,  which  was  required  of  him  by  the  county  clerk,  that  his 
fiancee  was  18  years  of  age,  and  that  her  parents  had  given  their  consent  to 

1  Reported  by  Messrs.  Jackson  <&  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peals. 

*An  indictment  for  perjury  cannot  be  sustained  unless  the  court  or  officer  had  au- 
thority to  administer  the  oath.  State  v.  McCone,  (Vt.)  7  Atl.  Rep.  406,  and  note;  People 
V.  Greenwell,  (Utah,)  13  Pac.  Rep.  89 ;  State  v.  Jenkins,  (3.  0.)  1  8.  E.  Rep.  437. 
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the  maiTJafi^.  It  turned  out  that  neither  of  these  sworn  statements  was  true, 
and  that  the  maiden  was  in  fact  only  17  years  of  age.  A  prosecution  was  in- 
stituted in  a  very  short  time  against  Bratton  by  indictment  based  upon  thi» 
affidavit,  charging  him  with  ''false  swearing."  Bratton  defended,  and  pro- 
cared  this  appellant  to  appear  as  a  witness  in  his  behalf.  Appellant's  testi- 
mony, in  substance,  was  that  Catherine  Ross  (the  female  in  question)  ''was  a 
great  big  girl  thirteen  years  ago;  that  she  had  not  grown  but  very  little  since 
he  became  acquainted  with  her,  thirteen  years  ago;  that  he  picked  cotton  with 
Catherine  Ross  thirteen  years  ago,  and  that  she  was  then  a  good  sized  girl, — 
big  enough  to  pick  cotton."  Notwithstanding  this  testimony,  Bratton  was 
convicted  of  "false  swearing,"  and  hispunishment  was  assessed  attwoyears' 
confinement  in  the  penitentiary.  Appellant  was  then  indicted  for  "perjury'^ 
in  testifying  as  aforesaid  on  Bratton's  trial,  and,  having  been  convicted  and 
sentenced  to  seven  years  in  the  penitentiary,  he  appeals  to  this  court. 

It  is  contended  that  the  county  clerk  had  no  authority  to  take  Bratton's 
afl^avit  in  the  premises,  and  that  Bratton  committed  no  offense  in  making- 
ity  and  that  if  no  offense  was  committed  by  Bratton  then  appellant's  testi- 
mony on  the  trial  of  Bratton  could  not  support  an  assignment  of  perjury. 
Had  Bratton  been  indicted  for  perjury,  there  might  have  been  some  plaus- 
ability,  if  not  reason,  in  this  position,  inasmuch  as  perjury  can  only  be  as- 
signed upon  an  "oath  or  affirmation  legally  administered  under  circumstances 
in  which  an  oath  or  affidavit  is  required  by  law,  or  is  necessary  for  the  prose- 
cution or  defense  of  any  private  right,  or  for  the  ends  of  public  justice." 
Pen.  Code.  art.  188. 

A  county  clerk  is  the  only  officer  authorized  by  law  .to  issue  marriage 
licenses,  and  the  same  article  which  confers  that  authority  upon  him  also 
empowers  him  "to  administer  all  oaths  and  affirmations,  and  to  take  affidavits 
and  depositions,  to  be  used  as  provided  by  law  in  any  of  the  courts. "  Rev.  St. 
art.  1149.  He  is  also  generally  empowered  to  take  affidavits.  Rev.  St.  art.  7. 
He  is  expressly  prohibited  from  issuing  a  license  to  marry  without  the  con- 
sent of  the  parents  or  guardians  of  the  parties  applying,  unless  the  parties  so 
applying  shall  be,  in  the  case  of  the  male  21  years  of  age,  and  in  the  female 
18  years  of  age.  Rev.  St.  art.  2841.  But  the  law  nowhere  requires  or  au- 
thorizes the  taking  of  an  oath  or  affidavit  of  the  age  of  the  applicant  in  cases- 
where  the  clerk  is  in  doubt  upon  the  subject.  His  authority  to  require  such 
oath  and  affidavit  for  his  own  protection  is,  if  at  alK  derived  solely  from  his 
general  power  "to  administer  all  oaths,  and  take  affidavits."  Such  being  the 
drise,  it  may  well  be  questioned  whether,  nnder  our  law,  an  affidavit  so  made 
would  be  a  legitimate  basis  for  an  assignment  of  perjury.  Mr.  Desty,  in  his 
American  Criminal  Law,  says  perjury  may  be  assigned  on  a  false  oath  taken- 
before  a  surrogate  to  obtain  a  marriage  license.  Amer.  Crim.  Law,  §  75g. 
Mr.  Bishop,  on  the  other  hand,  says:  "In  England  a  false  oath  taken  before 
a  surrogate  to  deceive  him  into  granting  improperly  a  marriage  certificate, 
though  not  perjury,  is  a  criminal  misdemeanor."  2  Bish.  Crim.  Law,  (7th< 
Ed.)  §  1029.  In  Ohio  perjury  can  be  assigned  upon  such  an  oath.  Call  v. 
State,  20  Ohio  St.  830;  Wantrick  v.  State,  25  Ohio  St.  21. 

Our  opinion  is  that  it  would  not  be  a  legitimate  basis  for  an  assignment  of 
perjury  under  our  statute,  it  being  only  a  voluntary  affidavit.  Not  t)eing  for 
use  in  any  of  the  courts,  such  an  affidavit  would  be  extrajudicial,  and  an  ex- 
trajudicial oath  lays  no  foundation  for  a  prosecution  of  perjury.  U,  S.  v.  Bab- 
cock,  4  McLean,  113;  2  Bish.  Crim.  Law,  (7th  Ed.)  §  1027.  And  it  seems- 
clear  that  no  oath  whatsoever,  taken  before  persons  acting  merely  in  a  private 
capacity,  or  before  those  who  take  upon  them  to  administer  oaths  of  a  public 
nature  without  legal  authority  for  their  so  doing,  or  before  those  who  aro 
legally  authorized  to  administer  some  kinds  of  oaths,  but  not  those  wliich  hap- 
pen to  be  taken  before  them,  or  even  before  those  who  take  upon  them  to  ad- 
minister justice  by  virtue  of  an  authority  seemingly  colorable,  but  ia  truth 

Digitized  by  VjUUQiC 


664  SOUTHWESTERN   REPORTER.  [TeX. 

unwarrantable  and  merely  void,  can  ever  amount  to  perjury  in  the  eye  of  the 
law,  because  they  are  of  no  manner  of  force,  but  are  altogether  idle.  1  Hawk. 
P.  G.  c.  69,  §  4.  In  4  £1.  Gomra.  137,  it  is  said:  "It  is  much  to  be  questioned 
how  far  any  magistrate  is  justifiable  in  taking  a  voluntary  affidavit  in  any 
extrajudicial  matter,  as  is  now  too  frequent  upon  every  petty  occasion,  since 
it  is  more  than  possible  that  by  such  idle  oaths  a  man  may  frequently  in /oro 
cotiscienticB  incur  the  guilt,  and  at  the  same  time  evade  the  temporal  penalties 
of  perjury." 

But  the  indictment  against  Bratton  was  not  for  perjury,  bnt  for  /dlse 
stoearing, — a  distinct  specific  offense  under  our  Cknie,  which  provides  that 
"if  any  person  shall  deliberately  and  willfully,  under  oath  or  affirmation 
legally  administered,  make  a  false  statement  by  a  voluntary  declaration  or 
affidavit  which  Is  not  required  by  law,  or  made  in  the  course  of  a  judicial  pro- 
ceeding, he  is  guilty  of  false  swearing,  and  sliall  be  punished  by  imprison- 
ment in  the  penitentiary  not  less  than  two  nor  more  than  five  years."  Pern 
Code,  art.  196.  The  distinction  between  perjury  and  false  swearing  is  this, 
viz. :  If  the  false  statement  be  made  in  an  oath  or  affidavit "  required  by  law, " 
or  made  in  "the  course  of  a  judicial  proceeding,"  the  offense  is  perjury;  if 
the  false  voluntary  oath  or  affidavit  is  "not  required  by  law,  or  made  in  the 
course  of  a  judicial  proceeding,"  then  it  is  false  swearing  Langford  v.  BtaU^ 
9  Tex.  App.  283.  Most  clearly  the  clerk  had  authority  to  administer  the  oath, 
and  a  written  declaration,  or  "affidavit,"  as  it  is  called,  of  Bratton,  was  a 
legitimate  subject  upon  which  to  assign  a  charge  of  "false  swearing,"  though 
not  of  perjury. 

The  next  question  raised  by  appellant  is  that  the  matter  assigned  against 
him,  as  set  out  above,  is  not  material;  in  other  words,  that  the  statements  of 
defendant  on  Bratton's  trial,  as  to  the  size  of  the  girl  Catherine  Boas,  and 
the  fact  that  slie  picked  cotton  13  years  ago,  was  immaterial  to  the  issue  being 
tried,  that  issue  being  whether  the  girl  was  18  years  old  at  the  time  Bratton 
made  the  affidavit  to  that  effect. 

The  rule  is  that  "a  party  not  only  commits  perjury  by  swearing  falsely  and 
corruptly  as  to  the  fact  wliich  is  immediately  in  issue,  but  also  by  swearing 
falsely  and  corruptly  as  to  material  circumstances  tending  to  prove  or  dis- 
prove such  fact;  and  this  without  reference  to  the  question  whether  such  fact 
does  or  does  not  exist.  It  is  as  much  perjury  to  establish  the  truth  by  false 
testimony  as  to  maintain  a  falsehood  by  such  testimony. "  Bradherry  v.  State, 
7  Tex.  App.  375.  "If  the  statement  tend,  even  circumstantially,  to  the  proof 
of  the  issue,  it  will  be  deemed  material."  2  Archb.  Grim.  Plead.  (8th  £d.) 
1727.  "Testimony  tending  to  affect  the  verdict  of  the  jury,  or  extenuating 
or  increasing  the  damage,  and  thus  influencing  the  judgment  of  the  court,  is 
material.  It  is  not  necessary  that  the  testimony  should  of  itself  be  sufficient 
to  sustain  the  issue  in  the  case  in  which  the  witness  is  called,  or  that  it  should 
change  the  mode  of  punishment,  if  in  a  criminal  case.  If  it  is  pertinent  to 
the  issue,  it  is  sufficient."  King  v.  Rhodes^  2  Ld.  Raym.  887.  "In  the  case 
of  8tate  V.  Hattatoay,  2  Nott  &  McG.  118,  it  was  said  that  to  constitute  per- 
jury it  was  not  necessary  ttmt  the  particular  fact  sworn  to  should  be  immedi- 
ately material  to  the  issue,  but  it  must  have  such  a  direct  and  immediate  con- 
nection Vith  a  material  fact  as  to  give  weight  to  the  testimony  on  that  point." 
Mr.  Bishop  says:  "The  true  test  would  seem  in  reason  to  be  whether  the  ev- 
idence could  have  properly  influenced  the  tribunal.  *  •  •  Where  the  in- 
cidental matter  is  calculated  to  incline  the  jury  to  give  a  more  ready  credit 
to  the  substantial  part,  it  will  sustain  a  conviction  for  perjury,  if  willfully 
false."  2  Bish.  Grim.  Law,  (3d  £d.)  gg  1036.  1037.  It  is  evident  that  the 
testimony  tended  to  strengthen  Bratton's  affidavit  that  the  girl  was  18  years 
old. 

A  bill  of  exceptions  was  saved  because  the  state  was  allowed  to  prove  by 
the  witness  John,  who  had  as  attorney  defended  Bratton  on  his  trial,  wliM 
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was  witness'  object  and  purpose  in  calling  this  defendant  to  testify  as  a  wit- 
ness in  that  case.  The  reason  and  purpose,  as  well  as  the  admissibility  of 
the  evidence,  is,  we  think,  apparent.  Our  Code  declares  that  ''a  false  state- 
ment, made  through  inadvertence  or  under  agitation  or  by  mistake,  is  not 
perjury. "  Pen.  Okie,  art.  189.  Now,  if,  from  information  derived  previously 
from  the  witness,  the  attorney  was  induced  to  call  him  upon  the  stand  to 
swear  to  the  facts  to  which  he  did  testify,  it  stands  to  reason  that  such  state- 
ments, when  thus  sworn  to,  could  not  have  been  made  through  inadvertence, 
nor  been  the  result  of  agitation  or  mistake. 

Another  bill  of  exceptions  was  taken  to  the  reading  in  evidence  by  the 
state,  over  objection,  of  the  record  including  the  judgment  in  the  Bratton 
Case.  It  is  contended  that  this  evidence  was  both  inadmissible  and  preju- 
dicial to  defendant's  rights.  There  was  no  error  in  admitting  the  evidence. 
Mr.  Wharton  says:  "A  prior  judgment  may  be  also  admissible  as  part  of  the 
evidence  on  which  the  case  for  or  against  the  defendant  may  be  made  out. 
This  is  eminently  the  case  in  proceedings  for  perjury,  in  which  the  record  of 
the  trial  at  which  the  alleged  perjury  was  committed  is  admissible  as  induce- 
ment, though  not  to  prove  the  perjury."  Whart  Crim.  Ev.  (8th  Ed.)  §  602a; 
1  GreenL  Ev.  (13th  Ed.)  §  539.  But,  having  admitted  the  evidence  properly, 
we  look  in  vain  for  any  instruction  from  the  court  explaining  the  object  and 
purposes  of  its  admission,  and  limiting  the  purposes  for  which  it  could  leg- 
ally be  considered  by  the  jury.  They  should  at  least  have  been  told  it  was 
not  to  be  considered  as  proof  of  the  perjury.  Without  some  such  intsruction, 
the  jury  may  have  given  it  weight  as  evidence  going  to  establish  the  perjury, 
and  doubtless  they  did  so. 

It  Is  a  general  rule  that  whenever  extraneous  matter  is  admitted  in  evidence 
for  a  specific  purpose  incidental  to,  but  which  is  not  admissible  directly  to 
prove,  the  main  issue,  and  which  might  tend,  if  not  explained,  to  exercise  a 
wrong,  undue  or  improper  influence  upon  the  jury  as  to  the  main  issue,  in- 
jurious and  prejudicial  to  the  rights  of  a  party,  then  it  becomes  the  imperative 
duty  of  the  court  in  its  charge  to  so  limit  and  restrict  it  as  that  such  unwar- 
ranted results  cannot  ensue;  and  a  failure  to  do  so  will  be  radical  and  revers- 
ible error,  even  though  the  charge  be  not  excepted  to.  Thus,  "where  evidence 
of  an  extraneous  crime  is  admitted  for  the  purpose  of  showing  intent  or  motive 
in  the  commission  of  the  act  alleged  against  him,  it  is  the  duty  of  the  trial 
court,  in  charging  the  jury,  to  explain  the  purpose  for  which  it  was  admitted, 
and  to  limit  its  effect  to  this  purpose  alone."  Long  v.  State,  11  Tex.  App. 
381;  McCall  v.  State,  14  Tex.  App.  358;  Kdley  v.  State,  18  Tex.  App.  262; 
Francis  v.  State,  7  Tex.  App.  501.  Many  illustrations  might  be  given,  but 
it  is  deemed  unnecessary.  In  this  instance  we  think  it  is  plainly  apparent 
that  the  jury  were  in  all  probability  unduly  and  improperly  influenced  by  the 
evidence,  because  not  limited  and  restricted  in  their  consideration  of  it. 

The  nmtertality  of  the  matter  assigned  as  perjury  is  for  the  determination 
of  the  court,  and  it  is  error  if  it  be  left  to  be  ascertained  by  the  jury.  Dtmo- 
hoe  V.  StaU,  14  Tex.  App.  638;  Jackson  v.  State,  15  Tex.  App.  579.  But 
this  objection  urged  by  appellant^s  counsel  to  the  charge  is  not  borne  out  by 
the  record. 

For  the  error  in  the  charge  as  above  pointed  out,  the  judgment  is  reversed, 
and  the  cause  remanded. 


Texas  &  N.  0.  By.  Co.  v.  Barfield  and  others. 

(Supreme  Court  of  Texas,    February  1,  1887.) 

Nboligence — Railroad — Trespasser  on  Track. 

A  railroad  company  is  not  liable  for  causing  the  death  of  one  who  goes  upon  its 
track  at  a  point  where  there  was  no  public  crossing,  and  from  which  he  might 
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have  seen 
could  not 
run  ovcTr* 


an  approaching  tridn,  and  so  near  to  the  train  that  those  fn  charge  of  it 
by  the  exercise  of  the  highest  degree  of  care  have  saved  him  from  being 


Appeal  from  Liberty  county. 

Vf.  N.  STiaw,  for  appellant.    Clei^land  dk  Lochhart,  tor  appellees. 

Statton,  J.  The  evidence  shows  that  Henry  Barfield  was  killed  by  the 
appellant's  train  in  the  night-time  while  he  was  on  the  railway  track  at  a 
place  where  there  was  no  public  crossing.  That  his  own  negligence  was  the 
proximate  cause  of  his  death  there  can  be  no  reasonable  ground  to  doubt  from 
the  evidence.  The  appellant  was  using  its  track  in  the  ordinary  manner,  and 
prosecuting  its  business  without  any  shown  neglect.  The  evidence  all  shows 
that  the  deceased  might  have  seen  the  approaching  train  long  before  it  reached 
the  place  where  he  was  killed,  and  the  reasonable  inference  to  be  drawn  from 
all  the  facts  stated  by  the  witnesses  is  tliat  he  entered  upon  the  track  at  a  point 
so  near  the  approaching  train  that  the  exercise  of  the  highest  degree  of  care 
by  the  servants  of  the  railway  company  could  not  have  saved  him  had  he  been 
seen  at  the  time  he  first  came  on  the  track.  The  law  of  this  case  is  well 
settled  by  the  former  decisions  of  this  court.  Railtoay  Co,  v.  Bracken,  59 
Tex.  74;  RailtoayCo.  v.  8mith,  52  Tex.  183;  Hoover  v.  Railway  Co.,  61  Tex. 
503;  Railway  Co.  v.  Richards,  69  Tex.  373;  Railway  Co.  v,  Sympkins,  54 
Tex.  618.  A  discussion  of  the  facts  of  this  case,  and  of  the  rules  of  law  ap- 
plicable to  it,  could  serve  no  useful  purpose. 

The  judgment  of  the  court  below  will  be  reversed,  and  thecause  remanded. 


Heidenheimeb  and  others  9.  Ellis  and  another. 
(Supreme  Qnurt  of  Texoi.    February  25, 1SS7.) 

1.  AooouRT  Statbd— What  Govstitutes. 

Where  the  vendor  and  vendee  of  goods  met,  and  agreed  ui>on  a  certain  sum  as 
due  on  the  goods,  and  thereupon  one  of  the  vendees,  thev  being  a  firm,  wrote  an 
acknowledgment  of  the  amount  due  on  an  account  rendered  by  the  vendor,  ad- 
dressed to  another  member  of  the  firm,  A«/c2,  this  constituted  an  account  stated. 

2.  Intkrhst—Rioht  to  Recoveb  Independently  of  Contract. 

Interest  cannot  be  allowed  eo  nomine,  unless  speciallv  provided  by  statute,  but  it 
may  be  assessed  as  damages  independently  of  statute  when  necessary  to  indemnify  a 
party  for  an  injury  inflicted  by  his  adversary.  And  so,  in  an  action  for  goods  sold  and 
delivered,  it  appearing  that  the  goods  had  been  delivered,  and  an  account  stated 
and  acknowledged,  hefd^  the  failure  of  the  vendee  to  pav  was  a  gross  injury  to  the 
vendor,  for  which  the  latter  was  entitled  to  interest  on  the  debt  ftom  the  time  at 
which  it  ought  to  have  been  paid. 

Appeal  from  Galveston  county. 

McLemore  <fe  Campbell,  for  appellants.    Buj'nett  <£•  Hanscom,  for  appellees. 

Gaines,  J.  Appellees  sued  appellants  in  the  court  below  to  recover  of  them 
a  balance  of  purchase  money  alleged  to  be  due  for  a  stock  of  goods  sold  and 
delivered  by  the  former  to  the  latter  on  the  twenty-fourth  day  of  January, 
1885.  Appellees  averred  that  the  goods  were  to  be  paid  for  in  cash  upon  de- 
livery, and  claimed  interest  from  the  date  of  the  transaction.  The  court 
charged  the  jury,  in  effect,  that  if  they  believed  that  defendants  were  indebted 
to  plaintiffs  on  the  stated  account  sued  on,  to  find  a  verdict  for  plaintiffs  for 
the  amount  of  the  account,  and  interest  on  the  same  at  8  per  cent,  per  annum 
from  the  date  of  acknowledgment  and  promise  to  pay  the  same.  This  charge 
is  assigned  as  error,  upon  the  alleged  ground  that  there  is  no  stated  account 
set  up  in  the  petition.  The  assignment  is  not  well  taken.  The  petition  al- 
leges the  sale  and  delivery  of  the  goods  by  the  plaintiffs  to  the  defendants,  the 

^See  Little  Rock,  M.  R.  &  T.  Rv.  Co.  v.  Havnes,  (Ark.)  1  S.  W.  Rep.  774,  and  note; 
Williams  v.  Southern  Pac.  R.  Co.,*  (Cal.)  13  Pac.  Rep.  2ia 
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price  of  the  goods,  and  that  they  were  to  be  paid  for  on  delivery,  A  bill  of 
particulars  is  also  annexed,  showing  each  article,  and  the  price  thereof.  It  i» 
also  averred  that  the  parties  had  an  accounting,  and  ascertained  and  agreed 
that  the  sum  of  $5,084  was  due  upon  the  transaction,  and  that  thereupon  one 
Stoue,  a  member  of  defendants'  firm*  wrote  an  acknowledgment  of  correct- 
ness of  the  amount  due  upon  the  paper  containing  the  statement  of  the  ao* 
count,  addressed  to  Isaac  Heidenheimer,  another  member  of  the  firm,  and 
delivered  it  to  plaintiffs.  These  averments  clearly  show  a  stated  account,  ac- 
cording to  the  strictest  rule  of  decision  upon  that  subject.  Neyland  v.  Ifey- 
landt  l9  Tex.  423.  There  is  no  statement  of  facts  found  in  the  record,  and 
it  must  be  presumed  (there  being  the  proper  averments  in  the  petition)  that 
the  evidence  warranted  the  instruction. 

It  is  contended,  also,  that  the  charge  is  erroneous  in  so  far  as  it  instructed 
the  juiy  to  allow  interest  from  the  time  at  which  the  payment  was  to  havo 
been  made.  This  is  a  question  of  more  difficulty.  It  is  frequently  said  in 
the  decisions  of  the  courts  that  interest  is  the  creation  of  the  statute.  In  a 
certain  sense  this  is  true;  but,  as  applied  to  one  class  of  cases,  the  phrase  i» 
misleading.  Interest  cannot  be  allowed  eo  nomine  unless  especially  provided 
for  by  statute;  but  in  many  instances  it  may  be  assessed  as  damages,  when 
necessary  to  indemnify  a  party  for  an  injury  inflicted  by  liis  adversary,  though 
the  statute  be  silent  upon  the  subject.  In  the  case  of  Houston  &  T,  C,  Ry. 
Co,  V.  Jackson^  62  Tex.  209,  it  is  conceded  that  our  statutes  do  not  provide 
for  interest  upon  the  value  of  the  goods  for  which  a  earner  has  given  a  bill 
of  lading,  and  which  he  has  failed  to  deliver;  yet  the  court  there  held  that  the 
measure  of  damages  was  the  value  of  the  goods  at  the  place  of  delivery,  and 
interest  thereon  from  the  time  at  which  they  ought  to  have  been  delivered^ 
The  doctrine  is  fully  sustained  by  the  authorities  cited  in  the  opinion,  and  it 
is  sufficient  for  us  to  refer  to  it.  The  whole  subject  of  interest  is  very  ably 
discussed  by  Senator  Spencer  in  the  case  of  Rensselaer  Glass  Factory  v.  Reid, 
5Cow.60i;  and  the  distinction  between  the  cases  in  which  interest  is  allowed 
eo  nomine  and  those  in  which  it  is  allowed  only  by  way  of  indemnification 
made  very  clear.  Kef  erring  to  the  latter,  the  opinion  says:  "In  such  cases 
it  is  not  a  necessary  incident  to  the  debt,  but  may  be  allowed,  under  circum- 
stances, by  way  of  mulct  or  punishment  for  some  fraud,  delinquency,  or  injus- 
tice of  the  debtor,  or  for  some  injury  done  by  him  to  the  creditor. "  This  lan- 
guage has  heretofore  been  thrice  quoted  by  this  court  with  approval.  Hous- 
ton d  T,  C,  Ry.  Co,  v.  Jackson,  supra;  Fowler  v.  Davenport,  21  Tex.  635; 
Close  V.  Fields,  13  Tex.  623.  In  tlie  case  last  cited  the  suit  was  for  money 
collected  by  the  defendant  for  the  use  and  benefit  of  phuntiff,  and  wrongfully 
detained ;  and  interest  was  allowed  as  a  part  of  the  damages.  So,  also,  in  the 
case  of  Commercial,  etc,.  Bank  v.  Jones,  18  Tex.  811,  in  which  the  bank  con- 
verted the  money  of  plaintiff  deposited  with  it  by  their  agent  to  its  own  use. 

Now,  let  it  be  conceded  that  the  claim  sued  upon  in  this  case  is  not  a  *'  writ- 
ten contract  ascertaining  the  sum  payable, "  provided  for  in  article  2976  of  the 
Revised  Statutes,  nor  yet  an  open  account,  such  as  is  mentioned  in  article 
2977.    It  is  a  stated  account  to  be  paid  in  cash  upon  delivery  of  goods,  the 
sale  of  which  constituted  its  consideration,  and  which  had  been  delivered  when 
the  accounting  was  had.    Here  is  a  manifest  delinquency  on  part  of  the  debt- 
ors, working  a  gross  injustice  to  tlie creditors,  and  resulting  in  a  wrong  which 
cannot  be  compensated  by  any  sum  less  than  the  principal  and  the  interest  on 
the  debt  from  the  time  at  which  it  ought  to  have  been  paid.     See  ^««'^,y^- 
eh-eely,  1  Cal.  422;  SelUck  \. French,  1  Conn.  32,  1  Amer.  Lead.  Cas.  610. 
with  notes,  613;  Crawford  v.  Willing,  4  Dall.  286;  Adams  v.  Fort  Plaiix 
Bank,  36  N.  Y.  255;  Bate  v.  Burr,  4  Har.  (Del.)  131;   Wood  v.  Rabbins,  \\ 
Mass.  504;  Blliott  v.  Minott,  2  McCord.  126;  People  v.  (ya«7icrw,  9  Johns.  7X. 

It  is  sometimes  said  that,  where  interest  is  allowable  by  way  of  danaages^ 
the  allowance  is  in  the  discretion  of  the  jury;  and  in  the  opinion  from  wnicfe 
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we  have  quoted  {Rensselaer  Glass  Factoi^  v.  Reid,  supra,)  it  is  laid  down 
broadly  that  in  all  these  cases  the  discretion  of  the  jury  is  absolute.  Such, 
however,  is  not  the  rule  as  applicable  to  every  case  of  this  character.  H<m^ 
ton  dk  T,  C,  Ry,  Co.  v.  Jackson^  supra.  But  it  is  recognized  by  the  court  in 
"Close  V.  Fields,  supra,  in  which  they  say:  "The  charge  is  objectionable  in 
this:  that  it  did  not  leave  the  question  of  interest  under  the  name  of  damages 
to  the  discretion  of  the  jury,  but  treated  it  as  one  belonging  to  the  court.  And 
for  this  error  we  would  have  been  bound  to  reverse  the  judgment  if  the  state- 
ment of  fiicts  had  left  it  at  all  doubtful  whether  the  verdict  of  the  jury  could 
consistently  with  the  facts  liave  been  different  if  the  jury  had  been  informed 
that  it  was  a  matter  within  their  discretion  to  allow  damages  or  not.  Weare» 
however,  fully  satisfied  that  the  evidence  would  not  have  authorized  a  differ- 
•ent  conclusion.  The  fact  of  the  jury,  in  the  verdict,  calling  it  interest  when 
it  was  damages,  is  no  ground  for  reversal."  The  same  remarks  are  applicable 
to  the  case  before  us.  It  is  true,  there  is  no  statement  of  facts  here,  but  for 
that  reason  we  are  to  presume  that  everything  necessary  to  sustain  the  ver- 
dict was  proved  on  the  trial  which  could  have  been  proved  under  the  plead- 
ings. 

The  cause  was  submitted  with  a  suggestion  of  delay.  Though  upon  an  in- 
spection of  the  whole  record  we  find  no  error  in  the  judgment,  we  cannot  say 
the  appeal  was  manifestly  for  delay.  The  j  udgment  will  therefore  be  affirmed, 
without  the  award  of  damages. 


Grooh  t).  State.* 

{Court  of  Appeals  of  Texas.    February  12,  1887.) 

1.  LaBCENT — BbAITD — EVIDKNCS. 

See  the  opinion  in  extenso  for  circnnistances  under  which,  in  a  larceny  case^  it  was 
error  to  admit  in  evidence  the  record  of  a  certain  brand. 

2.  JxmT— Rtoideitob. 

The  unorganized  county  of  H..  in  this  state,  is  attached  to  the  organized  county 
of  W.  for  judicial  purposes.    Held  tliat,  for  all  judicial  purposes,  the  two  counties 
of  H.  and  W.  are  one  and  the  same,  and  a  resident  of  H.  county  is  a  competent 
juror  for  jury  service  in  the  county  of  W. 
8.  Larceny — Ownership. 

See  the  opinion  in  extenso  for  evidence  held  insufficient  to  support  a  conviction  for 
larceny,  because  insufficient  to  establish  the  allegation  of  ownership. 

Appeal  from  district  court,  Wheeler  county. 

The  opinion  discloses  the  entire  case.  The  penalty  assessed  against  the  ap- 
pellant was  a  term  of  two  years  in  the  penitentiary. 

/.  HT,  Brouming,  for  appellant. 

The  proof  fails  to  establish  the  allegation  of  ownei*ship.  The  court  erred 
in  refusing  to  stand  aside  the  juror  Wood,  when  challenged,  because  he  was 
not  a  citizen  of  Wheeler  county.  The  trial  court  erred  in  admitting  in  evi- 
dence the  record  of  the  brand  of  the  Moody  &  Andrews  Land  &  Cattle  Com- 
pany. 

Asst  Atty.  Gen.  Burts,  for  the  State. 

WiLLSON,  J.  On  a  previous  day  of  our  present  term  we  affirmed  the 
judgment  of  conviction  in  this  case.  At  the  time  the  case  was  considered 
and  determined  by  the  court  we  did  not  have  the  benefit  of  a  brief  or  argu- 
ment in  behalf  of  the  defendant.  Upon  this  motion  for  a  rehearing  counsel 
for  defendant  has  submitted  an  able  and  full  brief  of  the  case,  and,  at  the  re- 
quest of  the  court,  has  also  argued  orally  the  questions  relied  upon  by  him 
for  a  reversal  of  the  judgment.    In  the  light  of  the  brief  and  argument  of 

Reported  by  Messrs.  Jackson  &  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
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counsel,  we  have  carefully  and  thoroughly  reconsidered  the  record,  and  we 
are  convinced  that  we  were  in  error  in  affirming  the  judgment,  because,  in 
our  opinion,  the  conviction  is  not  supported  by  the  evidence.  We  do  not 
think  the  evidence  establishes  the  allegation  as  to  the  ownership  of  the  al- 
leged stolen  cattle.  It  is  alleged  in  the  indictment  that  Thomas  T.  McGree 
owned  said  cattle.  It  is  shown  by  the  evidence  that,  at  the  time  of  the  al- 
leged theft,  said  McGee  managed  the  cattle  in  that  section  in  the  'TO"  brand. 
He  testified  that  he  had  been  manager  of  the  '*F  O"  ranche  and  cattle  since 
February,  1885.  He  did  not  claim  to  be  the  general^  but  only  the  speeiah 
owner  of  the  cattle  in  the  "F  O"  brand.  By  the  witness  Black  the  state 
proved  that  the  alleged  stolen  cattle  were  branded  'TO"  on  the  left  hip,  and 
he  thought  that  they  were  also  branded  on  the  left  with  a  lateral  or  "lazy" 
T,"  but  he  was  not  certain  that  they  were  branded  with  the  lateral  or  lazy 
"P."  There  was  no  other  evidence  as  to  the  brand  upon  the  alleged  stolen 
cattle.  McGee  testified  nothing  as  to  the  ownei-ship  of  the  particular  cattle 
alleged  to  have  been  stolen.  No  other  witness  except  Black  testified  to  any 
fact  tending  to  identify  said  cattle  as  the  property  of  McGee. 

For  the  purpose  of  establishing  the  allegation  of  ownership,  the  state  read 
in  evidence  the  record  of  a  mark  and  brand  recorded  in  the  name  of  B.  Moody 
&  Co.,  date  of  record,  September,  1880.  The  mark,  an  underbit  and  overbit 
in  each  ear;  the  brand  "P  O"  on  the  left  hip,  and  "  "^  "  on  the  left  side.  Black 
testified  that  the  alleged  stolen  cattle,  he  thought,  but  was  not  sure,  were  in 
this  mark  and  brand.  If  the  said  cattle  were  in  fact  in  this  said  mark  and 
brand,  the  evidence  would  sufficiently  prove  the  ownership  of  the  cattle  to 
have  been  in  B.  Moody  &  Co.  at  the  date  of  the  alleged  offense.  But  tlie  tes- 
timony of  the  witness  Black,  as  to  the  mark  and  brand  of  said  cattle,  is  very 
indefinite  and  unsatisfactory,  even  if  he  was  a  credible  witness,  which  the 
evidence  clearly  shows  he  was  not. 

But  even  should  it  be  conceded  that  the  alleged  stolen  cattle  were  in  the 
recorded  mark  and  brand  of  B.  Moody  &  Co.,  who  were  the  general  owners  of 
the  cattle  in  that  mark  and  brand  at  the  date  of  the  alleged  theft,  this  does 
not  prove  ownership  of  the  cattle  in  McGee.  It  was  not  proved  that  McGee 
owned,  managed,  or  controlled  the  cattle  in  said  mark  and  brand.  He  testi- 
fied that  he  managed  cattle  in  the  "PC"  brand,  but  it  is  not  shown  that  the 
"P  0"  brand  is  the  same  as  the  recorded  brand  of  B.  Moody  &  Co.,  to-wit, 
«P  O"  on  the  left  hip,  and  "  hj »  on  the  left  side,  it  might  be  inferred,  j>er- 
haps,  that  the  two  brands  are  identically  the  same,  and  that  the  witnesses,  in 
speaking  of  the  ''P  O"  brand,  meant  the  said  recorded  brand  of  B.  Moody  & 
Co.  But  the  liberty  of  a  citizen  cannot  be  taken  away  by  the  mere  inference 
of  a  material  fact;  especiaUy  when  such  fact,  did  it  exist,  could  easily  be 
proved.  It  was  not  for  the  jury  to  assume,  in  the  absence  of  proof  of  the 
fact,  that  the  recorded  brand  of  B.  Moody  &  Co.  was  identical  with  the  **P 
O"  brand  which  McGee  testified  he  managed.  The  "P  O"  brand  may  be  an 
entirely  different  one  from  the  said  recorded  brand,  and,  if  so,  it  was  not 
proved  that  the  alleged  stolen  cattle  were  in  the  "P  O"  brand;  for  Black,  the 
only  witness  who  testified  as  to  the  brand  of  said  cattle,  said  that  he  thought 
they  were  not  only  branded  "P  O, "  but  were  branded  "  ^  "  on  the  side.  Be- 
sides, if  the  "PO"  brand  is  not  identical  with  the  said  recorded  brand,  it 
was  not  recorded,  and  was  not  evidence  of  ownership. 

It  s^ms  from  the  evidence  that,  after  the  date  of  the  alleged  theft,  B. 
Moody  &  Co.  sold  and  transferred  their  cattle  and  brand  to  the  Moody  &  An- 
drews Land  &  Cattle  Company,  who  had  said  brand  again  recorded  in  the 
name  of  said  company.  This  record  was  read  in  evidence,  over  defendant' s> 
objections,  and  the  correctness  of  this  ruling  of  the  court  is  questioned  by  a 
proper  bill  of  exceptions.  We  cannot  perceive  any  legitimate  bearing  that 
this  record  could  have  upon  any  issue  in  the  case.  At  the  time  of  the  alleged 
theft,  the  Moody  &  Andiews  Land  &  Cattle  Company  certainly  did  not  own 
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the  cattle  in  said  brand,  although  they  did  own  the  same  subsequently.  We 
think  this  record  should  have  been  excluded  because  irrelevant.  Furthermore, 
it  was  not  sufficient  evidence  of  itself  to  prove  ownership  in  said  company, 
not  having  been  recorded  in  the  name  of  said  company  at  the  time  of  the  al- 
leged theft.  Priesmuth  v.  State,  1  Tex.  App.  480;  Spinks  v.  8taU,  8  Tex. 
App.  125;  21  Tex.  App.  178. 

It  is  alleged  in  the  indictment,  and  the  proof  shows,  that  the  venue  of  the 
offense  was  Hemphill  county,  an  unorganized  county,  attached  to  Wheeler 
county  for  judicial  purposes.  In  impaneling  the  jury,  one  J.  B.  Wood,  a  citi- 
zen of  said  Hemphill  county,  was  presented  to  serve  as  a  juror  in  the  case. 
Defendant  objected  to  said  Wood  as  a  juror,  because  he  was  not  a  citizen  of 
Wheeler  county,  etc.  The  court  overruled  the  objection,  and,  the  defendant 
having  exhausted  his  challenges,  said  Wood  served  as  a  juror  in  the  trial  of 
the  cause,  and  this  proceeding  is  presented  by  bill  of  exceptions  for  our  re- 
vision. We  are  of  opinion  that  Wood  was  a  qualified  juror,  notwithstanding 
be  did  not  actually  reside,  and  could  not  legally  vote,  in  Wheeler  county. 
Hemphill  county,  having  been  by  law  attached  to  Wheeler  county  for  judicial 
purposes,,  was,  for  such  purposes,  a  part  of  Wheeler  county,  and  for  such 
purposes  its  citizens  must  be  regarded  as  citizens,  voters,  and  householders 
of  said  Wheeler  couuty.  For  all  judicial  purposes  the  two  counties  are  to 
be  regarded  as  but  one,  and  for  such  purposes  Wheeler  county  embraced  and 
exercised  complete  jurisdiction  over  all  the  territory  within  the  boundary  lines 
of  both  counties.  It  cannot  be  questioned  that  the  impaneling  and  service  of  a 
jury  come  within  the  meaning  of  the  words  "judicial  purposes."  We  hold, 
therefore,  that  said  Wood  was  a  qualified  juror  to  serve  in  the  trial  of  this 
cause. 

Because,  in  our  opinion,  the  evidence  is  insufiicient  to  support  the  convic- 
tion, in  that  it  does  not  prove  the  allegation  as  to  the  ownership  of  the  alleged 
stolen  cattle,  the  motion  for  rehearing  is  granted,  and  the  judgment  is  re- 
versed, and  the  cause  remanded. 


LoTD  t>.  State.* 

{Ckmrt  of  Appeals  of  Texas.    January  12.  1887.) 

G&iHiKAL  Practicb— New  Trial— Indictmbnt— Chahgb  of  the  Court. 

It  is  as  incumbent  on  the  state  to  prove  the  material  descriptive  averments  of  an 
indictment  as  it  is  to  prove  the  mam  issue.  Failure  to  so  cnarge  the  jury  in  tbia 
case  was  material  error,  and,  in  the  absence  of  proof  sustaining  the  description  of 
the  property  alleged  in  the  indictment,  the  trial  court  erred  in  not  awarding  a  new 
trial. 

Appeal  from  district  court.  Red  River  county. 

The  opinion  discloses  the  case.  The  penalty  assessed  against  the  appellant 
was  a  term  of  two  years  in  the  penitentiary. 

8ims  &  Wright,  for  appellant,  maintaining  the  doctrine  announced  by  the 
court. 

Asst,  Atty,  Gen.  Burts,  for  the  State. 

WiLLSON,  J.  This  conviction  is  for  removing  from  the  state  mortgaged 
property  with  the  intent  to  defraud  the  mortgagee.  In  the  indictment,  and 
also  in  the  mortgage,  the  property  is  describei  as  one  '* chestnut  sorrel  pony 
horse,  nine  years  old,  and  fourteen  hands  high,  and  one  Studebaker  two- 
horse  wagon."  This  particular  description  of  the  property  was  necessary  in 
the  indictment,  because  it  was  the  particular  description  of  the  property  mort- 
gaged.   Such  description  cannot  be  regarded  and  treated  as  surplusage.    It 

1  Reported  by  Messrs.  Jackson  &  Jackson,  official  reportens  of  the  Texas  court  of  a]>- 
peals. 
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identifies  the  offense  charged,  and  must  be  proved,  if  not  as  to  all,  at  least  as 
to  a  portion,  of  the  property.  Warrington  v.  State,  1  Tex.  App.  168;  Ran- 
Jel  V.  State,  Id.  461;  Allen  v.  State,  8  Tex.  App.  360;  Cameron  v.  State,  9 
Tex.  App.  336;  Simpson  v.  State,  10  Tex.  App.  681;  Davis  v.  StaU,  18  Tex. 
App.  215. 

In  this  case  the  descriptive  averments  in  the  indictment  are  not  met  and 
sustained  by  the  evidence.  As  to  the  horse,  the  evidence  is  that  the  one  re- 
moved from  the  state  by  the  defendant  was  a  sorrel,  not  a  chestrmU  sorrel,  as 
described  in  the  indictment  and  mortgage;  and  it  was  farther  proved  that 
there  is  a  marked  difference  between  the  colors  of  sorrel  and  chestnut  soirel. 
As  to  the  wagon,  it  was  not  proved  that  it  was  a  Stadebaker,  nor  even  that  it 
was  a  two-horse  wagon.  These  defects  in  the  evidence  were  called  to  the  at- 
tention of  the  court  by  a  special  instruction  requested  by  defendant,  which 
was  refused,  and  also  in  defendant's  motion  for  new  trial. 

We  are  of  opinion  that  the  court  erred  in  not  instructing  the  jury  as  to  the 
effect  of  a  failure  on  the  part  of  the  state  to  prove  the  descriptive  averments 
in  the  indictment,  at  least  as  to  some  portion  of  the  property,  and  again  erred 
in  refusing  to  grant  defendant  a  new  trial  upon  the  ground  that  the  state  had 
failed  to  make  such  proof.  Because  of  these  errors  the  judgment  must  be  re- 
versed, and  the  cause  remanded.  As  to  the  other  matters  complained  of  by 
defendant  we  perceive  no  error. 

The  judgment  is  reversed,  and  the  cause  is  reversed  and  remanded. 


Tucker  v.  Smith. 
(Supreme  Court  of  Texas.    February  26,  1SS7.) 

1.  Trial— EvitJBKOK— Connected  Dooumbntb. 

In  an  action  of  trespass  to  try  title  to  land,  plaintiff,  having  filed  a  jadicial  snr- 
Tey  and  plat  of  the  land,  both  of  which  had  been  recorded  together,  was  permitted 
by  the  court  to  disconnect  the  two  documents,  and  put  the  survey  in  evidence  with- 
out introducing  the  plat.  Ifeld,  that  this  was  not  error,  as  the  court,  though  per- 
mitting the  papers  to  be  separated,  did  not  allow  either  to  be  taken  from  the  files, 
and  the  defendant  had  the  privilege  at  any  time  of  bringing  the  plat  before  the 
jury. 

2.  Bill  of  Exceptions— Ruling  op  Trial  Cottrt  in  Excludino  Question. 

Unless  the  bill  of  exceptions  shows  what  the  appellant  expected  to  prove  by  the 
witness  in  answer  to  the  question,  the  ruling  of  the  lower  court  in  excluding  the 
question  cannot  be  revised  on  appeal. 
8.  Evidence— Declarations  of  Deceased  Parties— Boundaries. 

Evidence  of  the  declarations  of  disinterested  parties,  who  were  dead  at  the  time 
of  the  evidence  offered,  as  to  the  location  of  a  boundary  line,  is  admissible  in  a  con- 
troversy about  such  line,  it  appearing  that  they  were  in  a  position  to  know. 
4.  Boundaries— Survey— River. 

A  surveyor,  in  running  a  division  line  where  it  strikes  the  bend  of  a  river,  mair 
go  around'  the  bend,  and  continue  hia  line  at  a  point  on  tlie  river  directly  in  the 
Qourse  of  the  line  he  was  running,  so  as  to  give  to  the  tract  on  each  side  of  the  line 
its  proper  quantity  of  land. 
<5.  Custom  and  Usaqb— Evidence— Title  under  a  Deed. 

Evidence  of  a  custom  is  inadmissible  to  subvert  a  well-established  rule  of  law, 
and  the  legal  effect  of  a  deed  under  which  parties  claim  title  to  land. 

Appeal  from  Cameron  county. 

Mason  &  Miller,  for  plaintiff  in  error.  Watil  c§  Walker  and  Wells  d  Hicks, 
tor  defendant  in  error. 

Willie,  G.  J.  This  is  an  action  of  trespass  to  try  title,  and  was  brought 
to  recover  some  300  acres  of  land  lying  in  what  was  formerly  a  bend  of  the 
Rio  Grande  river.  A  large  tract  of  land  known  as  '*La  Feria  Grant,"  con- 
sisting of  12  leagues,  was  in  1843  partitioned  among  its  various  owners. 
This  grant  fronted  on  the  Bio  Grande,  which  is  at  this  point  very  irregular 
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in  its  course;  and  the  surveyor  who  ran  the  lines  for  the  paiiition  did  not 
meander  the  river,  but  ran  a  base  line  so  as  to  clear  its  various  bends,  and  at 
right  angles  to  this  ran  the  division  lines  between  the  various  part  owners  of 
the  grant.  The  general  course  of  the  river  here  is  from  west  to  east,  and 
this  was  about  the  direction  of  the  base  line.  The  partition  lines  were  ex- 
tended to  the  north  boundary  of  the  grant,  and  their  distances  from  each  other 
on  the  base  line  were  made  such  as  would  have  given  to  each  owner  his  proper 
proportion  of  land  had  the  base  line  been  the  true  southern  boundary  of  the 
survey.  These  partition  lines  were,  however,  intended  to  extend  to  the  river, 
and  to  embrace  such  lands  as  would  be  included  between  them  south  of  the  base 
line,  and  betwe^en  it  and  the  Rio  Grande,  but  they  never  actually  extended  to 
the  river.  Two  tracts  adjoining  each  other,  which  were  set  apart  to  part 
owners  of  the  grants,  became  the  property  of  one  Keale  and  one  Galbert,  re- 
spectively, the  former  owning  the  eastern  tract,  and  the  latter  the  western. 
The  point  on  the  river  at  which  the  division  line  between  these  two  tracts 
should  end  was  the  disputed  question  in  this  case.  It  was  shown  that  in 
1843  the  Rio  Grande  changed  its  general  course  at  a  place  a  little  west  of 
soutli  from  the  point  where  the  division  line  of  these  tracts  intersected  the 
base  line  made  by  the  surveyor,  and  ran  in  a  somewhat  northerly  direction, 
and  then,  after  making  a  curve,  it  ran  in  a  direction  south-south-west  till 
it  reached  a  point  about  1,800  varas  from  where  it  left,  as  above  stated,  its 
general  course,  and  then,  turning  and  making  a  sharp  curve,  it  pursued  its- 
usual  easterly  direction.  The  effect  of  all  this  was  to  include  a  long,  narrow 
strip  of  land  in  the  bend  made  by  the  river's  taking  a  northerly  and  then  a 
southerly  direction  as  above  stated,  called  in  Spanish  a  "zurron**  or  **6oI*a,** 
and  to  form  between  the  lower  part  of  the  lost  line  of  the  bend  and  the  riverr 
after  it  resumed  its  original  course,  a  somewhat  triangular  shaped  pieceof  land, 
called  in  Spanish  a  *'potrero.**  This  is  the  land  in  controversy.  The  point 
where  the  division  line  between  Neale  and  Galbert  struck  the  said  base  line  was 
nearly  in  a  north  direction  from  the  curve  of  the  river  at  the  upper  part  of 
the  gurron;  and  it  is  contended  by  the  appellant,  who  has  succeeded  to  the 
Neale  land,  that  an  extension  of  their  partition  line  to  the  Bio  Grande  would 
strike  that  stream  at  the  upper  part  of  the  ssumrn.  He  claims  that  Uiere  the 
division  line  must  stop ;  and,  if  this  be  so,  it  is  clear  that  the  potrero  will  fall 
within  the  Neale  boundaries.  The  appellee,  who  owns  the  Galbert  tract,  says, 
on  the  other  hand,  that  the  division  line  must  be  so  extended  as  to  strike  the 
Rio  Grande  at  a  point  east  of  the  place  where  it  made  the  sharp  curve  and  re- 
sumed its  general  eastern  course.  If  this  be  so,  the  potrero  will  be  left  to  the 
west  of  the  division  line,  and  will  fall  within  the  bounds  of  the  Galbert  tract. 
In  1859  the  Rio  Grande  ceased  to  flow  around  the  bend  which  formed  the^ur- 
Ton,  and  ran  directly  across  the  south  side  of  it,  and  left  it  on  the  north 
bank  of  the  river.  The  defenses  of  the  appellant  were  not  guilty,  and  the- 
statute  of  limitations.  The  cause  was  submitted  to  the  jury,  and  they,  under 
the  charge  of  the  court,  found  a  verdict  for  the  plaintiff,  and  judgment^was 
entered  accordingly.  From  this  judgment,  Tucker  has  appealed;  and  his  as- 
signments of  error  are  directed  to  the  admission  and  rejection  of  testimony, 
and  the  giving  and  refusal  of  charges  by  the  court,  and  the  want  of  evidence 
to  support  the  verdict. 

We  shall  not  notice  the  first  and  second  assignments  of  error,  as  they  re- 
late to  the  introduction  of  testimony,  and  the  points  are  not  saved  by  proper 
bills  of  exception.     District  Court  Rule  65. 

The  plaintiff  filed,  as  part  of  his  abstract  of  title,  the  judicial  survey  and 
partition  of  the  La  Feria  grant,  made  in  1843,  having  attached  to  it  a  plat  of 
the  same  made  for  Galbert  in  1847.  These  two  documents  had  been  recoi-ded 
together  in  1848.  Upon  motion  of  the  plaintiff,  made  at  the  threshold  of  the 
trial,  he  was  allowed  by  the  court  to  disconnect  these  two  documents,  and  to- 
put  the  partition  in  evidence,  without  introducing  along  with  it  the  plat  of 
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1847.  To  this  the  defendant  objected,  and  reserved  a  proper  bill  of  excep- 
tions to  the  action  of  the  court.  This  bill,  however,  shows  that,  while  the 
court  allowed  the  papers  to  be  separated,  it  did  not  permit  either  to  be  taken 
from  the  file,  and  that  the  privDege  was  given  the  defendant  of  placing  the 
same  in  evidence  before  the  jury.  The  map  does  not  appear  in  the  statement 
of  facts,  but  that  shows  either  that  the  defendant  did  not  avail  himself  of  the 
privilege  given  him  by  the  court,  or,  if  he  did,  that  he  did  not  think  the  map 
of  sufficient  importance  to  bring  it  before  this  court.  The  defendant,  there- 
fore, was  not  injured  by  the  action  of  the  court. 

On  the  trial  the  plaintiff  asked  a  witness  the  following  question:  "In  run- 
ning the  line  of  the  Llano  Grande  land,  would  you  not  have  had  to  run  much 
further  into  Mexican  territory  than  you  did  in  running  this  one  between 
Smith  and  Tucker's  land?''  Objection  to  the  question  for  immateriality  was 
overruled.  To  understand  the  object  of  the  question  it  is  necessary  to  state 
that  the  La  Feria  tract  was  bounded  on  the  west  by  a  tract  known  as  the 
Llano  Grande.  Their  division  line,  as  recognized,  ended  upon  the  river  at  a 
point  which  could  not  have  been  reached  except  by  crossing  the  Bio  Grande, 
at  the  head  of  another  zurron  or  bolsa,  into  Mexican  territory,  and  recrossing 
again  to  its  left  bank,  and  continuing  the  line  to  its  termination  on  the  river. 
From  the  conformation  of  the  zurron  intersected  by  the  line  between  Keale 
and  Galbert  it  seems  that  that  line  would  also  cross  into  Mexican  territory  if 
the  river  ran  as  it  did  before  the  zurron  was  cut  off  by  a  change  in  its  course. 
The  Llano  Grande  line  was  the  admitted  west  boundary  of  the  La  Feria  grant, 
and  of  Galbert's  poition  of  it.  The  eastern  line  of  Galbert,  a  part  of  which 
is  in  dispute,  was  intended  to  run  parallel  with  its  western  boundary.  The 
fact,  then,  that  this  western  boundary,  as  recognized,  apparently  crossed  the 
Bio  Grande  at  the  head  of  a  ^mrron  into  Mexican  territory,  and  then  crossed 
it  again  to  the  American  side,  and  was  recognized  throughout  its  whole  dis- 
tance as  the  true  western  boundary  of  the  La  Feria  grant,  was  a  circumstance 
of  some  weight  to  show  that  the  eastern  line  did  not  necessarily  stop  at  the 
point  where  it  first  touched  the  river,  but  might  be  extended  to  the  terminus 
claimed  by  the  appellee,  though  in  so  doing  it  apparently  crossed  into  Mexi- 
can territory.  The  fact  is  more  potent  when  we  consider  that  both  lines  were 
made  by  the  same  surveyor,  about  the  same  time,  who  likely  pursued  the 
same  course  in  regard  to  lines  so  similar  to  each  other  in  their  manner  of  in- 
tersecting the  river,  and  apparently  crossing  it,  each  at  the  head  of  a  zu/rron, 
and  running  into  Mexican  territory.  We  think  the  question  was  proper; 
more  especially  as  the  surveyor  was  dead,  and  the  survey  was  made  so  long 
ago  as  to  almost  preclude  the  possibility  of  proving  anything  about  it  by  liv- 
ing witnesses. 

The  bill  of  exceptions  not  showing  what  the  appellant  expected  to  prove  by 
the  witness  in  answer  to  the  question  referred  to  in  the  fifth  assignment  of 
error,  we  cannot  revise  the  ruling  of  the  court  excluding  the  question.  Red- 
din  V.  Smith,  65  Tex.  28. 

There  was  no  error  in  permitting  the  witness  to  testify  as  to  the  statements 
of  deceased  parties,  who  pointed  out  to  him  posts  upon  the  disputed  line 
as  posts  placed  there  by  the  surveyor  who  ran  the  original  partition  lines.  It 
is  well  settled  by  our  decisions  that  the  declarations  of  disinterested  parties, 
since  deceased,  who  were  in  a  position  to  know  a  boundary  line,  ai*e  admissi- 
ble in  a  controversy  about  such  line.  Evans  v.  Hurt,  34* Tex.  Ill;  Hurt  v. 
Evans,  49  Tex.  311;  Stroud  v.  Springfleld,  28  Tex.  649.  These  declarations' 
were  made  while  the  parties  who  made  them  were  on  the  line,  and  in  view  of 
the  posts.  Two  of  these  parties  were  found  to  be  dead  at  the  time  the  tes- 
timony was  offered,  viz.,  Gano  and  Longoria.  It  was  not  shown  that  the  two 
axemen  were  dead,  but  the  bill  of  exception  does  not  point  out  with  certainty 
that  their  statements  were  objected  to  for  want  of  this  proof.  What  particu- 
lar predicate  was  lacking  to  admit  the  proof  is  not  shown. 
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As  to  the  declarations  of  the  axemen,  and  the  statement  of  Hynes  as  to  what 
he  understood  from  Longoria  about  his  being  on  Kennedy's  land,  we  can  say 
that,  while  it  would  have  been  proper  for  the  court  to  have  excluded  them, 
yet,  as  they  could  not  possibly  have  influenced  the  jury  as  to  the  points  upon 
which  they  bore,  we  cannot,  because  of  their  admission,  reverse  a  judgment 
so  strongly  and  overwhelmingly  supported  by  other  evidence. 

The  planting  of  the  posts  by  Cheval  was  fully  proved  by  Longorla's  and  Ca- 
nons declarations;  and  the  fact  that  Cheval  actually  ran  the  line  was  proved 
by  two  living  witnesses  who  testified  at  the  trial.  This  evidence  was  not  con- 
tradicted ;  and  had  the  jury,  upon  this  issue,  found  against  the  plaintiff,  with- 
out considering  the  declarations  of  the  axemen,  their  verdict  should  have  been 
set  aside. 

The  conclusion  of  Hynes  from  Longoria^s  declarations  could  hardly  hare  in- 
fluenced  the  jury  as  to  facts  so  abundantly  fortified  by  evidence.  The  remarks 
of  Judge  Hemphill  in  Patton  v.  Gregory,  21  Tex.  520,  are  pertinent,  and  we 
may  say  with  him  that,  when  we  look  at  the  mass  of  testimony  in  this  cause, 
it  is  obvious  that  this  statement  could  not  have  had  any  effect  upon  a  jury  pre- 
sumed to  have  ordinary  intelligence.  Suppose  the  evidence  had  been  excluded, 
can  it  be  pretended  that  the  finding  of  the  jury  would  have  been  changed  or 
affected?  See,  also.  Cotton  v.  Campbdl,  8  Tex.  493;  Pridgen  v.  Hill,  12 
Tex.  374.  We  do  not  think  the  evidence  could  possibly  have  influenced  the 
verdict,  and  cannot  reverse  because  of  its  admission. 

Smith  was  asked  by  his  counsel  when  he  first  knew  of  any  adverse  claim  to 
the  land  in  dispute,  which  question  was  objected  to  by  the  defendant.  The 
answer  details  a  conflict  between  Smith  and  Tucker  about  the  former's  build- 
ing a  fence  upon  the  disputed  line,  and  some  conversations  between  them  aa 
to  the  party  under  whom  Tucker  claimed.  But  there  is  nothing  in  all  the 
answer  that  bore  upon  Tucker's  claim  under  the  statute  of  limitation,  or 
was  calculated  to  influence  the  jury  in  favor  of  either  party  upon  any  point 
in  dispute.  The  testimony  was  not,  therefore,  liable  to  any  of  the  objections 
taken  to  it;  and,  while  it  was  unimportant,  its  admission  did  not  prejudice 
the  defendant's  case. 

No  bill  of  exceptions  shows  what  the  defendant  expected  to  prove  by  the 
witness  Neale  when  he  asked  him  if  he  conveyed  the  potrero  by  the  two  deeds 
he  had  made  to  Aiaxan.  The  thirteenth  assignment,  therefore,  will  not  be 
.considered. 

The  evidence  as  to  a  custom  among  Mexicans  by  which  the  bends  in  a  river 
^ere  held  to  belong  to  the  owner  of  the  land  against  which  they  abutted,  was 
properly  rejected.  The  rules  of  law  applicable  to  the  case  gave  to  each  party 
the  land  lying  within  the  boundaries  set  forth  in  his  title  papers  as  established 
Iby  proof.  The  proposed  proof  would  have  subverted  this  rule  of  law,  as  well 
as  altered  the  legal  effect  of  the  deeds  under  which  the  parties  claimed.  That 
proof  of  custom  cannot  be  admitted  when  it  will  have  either  of  these  effects 
is  well  settled  in  this  state.  MeaTier  v.  Lufkin,  21  Tex.  883;  McKinney  v. 
Fort,  10  Tex.  220;  Dewees  v.  Lookhart,  1  Tex.  535. 

The  letter  from  Maxan  to  Tucker  was  not  admissible  in  favor  of  the  latter, 
having  been  written  by  Maxan  after  he  parted  with  title  to  the  land.  1 
Greenl.  Ev.  §§  180,  189. 

The  court  refused  charges  asked  by  the  defendant,  to  the  effect  that,  if  the 
division  line  between  Neale  and  Galbert  could  not  have  b6en  protracted  from 
the  point  where  it  crossed  the  base  line  made  by  the  surveyor  to  the  point  on 
the  Kio  Grande  claimed  by  the  plaintiff  to  be  its  southern  terminus,  without 
crossing  tiie  river,  the  jury  should  find  for  the  defendant.  These  charges 
could  not  have  been  given  under  the  facts  before  the  jury,  because  there  was 
testimony  to  show  that  the  division  line  was  actually  run  and  marked  by  the 
surveyor  below  the  zurron,  so  as  to  include  the  poti'ero  within  the  Galbert 
tract  ;*  and  that,  nevertheless,  the  line  did  not  cross  the  river  at  any  place.    If 
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^  surveyor  runs  a  division  line  till  it  strikes  the  bend  of  a  river,  there  is  no 
law  to  prevent  him  going  around  the  bend,  and  running  his  survey  at  a  point 
on  the  river  directly  in  the  course  of  the  line  he  was  running,  so  as  to  give  to 
the  tract  on  each  side  of  the  line  its  proper  quantity  of  land.  Che  vail  ran  his 
base  line  for  greater  convenience  in  making  the  partition,  but  there  is  noth- 
ing to  show  that  he  intended  to  stop  or  did  stop  the  lines  running  at  right 
angles  to  it  at  the  nearest  points  where,  when  protracted,  they  would  strike 
the  river;  and  certainly  the  law  did  not  compel  him  to  do  so,  especially  to 
the  injury  of  any  part  owner  of  the  land.  But  the  effect  of  the  charges  was 
to  compel  the  surveyor  to  terminate  the  division  line  at  the  point  where  it  first 
reached  the  river,  and  they  were  therefore  properly  refused.  For  these  reasons, 
and  those  stated  in  considering  the  fourteenth  assignment  of  error,  it  was 
proper  to  refuse  a  charge  making  a  custom  among  surveyors  contradict  what 
Chevall  actually  did  in  making  the  division  line.  The  tenth  special  charge 
could  not  have  been  given  without  assuming  as  a  fact  that  the  location  of  the 
bend  of  the  Rio  Grande  river  at  the  head  of  the  zurron  was  the  same  in  1848 
that  it  was  after  the  river  had  cut  the  zurron  off  to  its  left  bank,  when  there 
was  much  proof  to  show  that  the  upper  part  of  the  zurron  had,  since  1848, 
moved  forward  to  the  east  by  reason  of  encroachments  of  the  river.  More- 
over, what  we  have  already  said  as  to  custom  disposes  of  this  charge. 

The  charge  complained  of  in  the  nineteenth  assignment,  when  taken  in 
KK)nnection  with  the  third  charge,  amounts  to  about  this:  that  the  plaintiff ^s 
4eeds  were  prima  facie  evidence  of  title  in  him  to  the  land  in  controversy, 
.and  that  the  plaintiff  was  entitled  to  recover  upon  them,  unless  the  jury  was 
satisfied  from  the  evidence  that  he  was  not  so  entitled,  or,  in  other  words, 
that  the  prima  facie  case  had  been  rebutted.  This  charge  is  very  general, 
but  it  is  law;  and,  if  the  appellant  wished  it  more  specific  as  to  the  quitclaim 
deed  from  Kennedy,  he  should  have  asked  special  instructions  on  the  subject. 

The  appellant  thinks  that  he  should  have  had  a  new  trial  because  the  evi- 
dence showed  conclusively  that  the  plaintiff  was  barred  by  limitation,  and 
that  plaintiff  was  estopped  from  disputing  his  title.  Both  limitation  and 
estoppel  are  pleas  requiring  much  clearness  of  proof.  The  appellant's  coun- 
sel, in  their  brief,  have  not  stated  to  us  the  facts  in  evidence  which  render  it 
clear  that  their  plea  of  limitation  was  sustained  by  proof.  They  refer  us  to 
instruments  and  the  statements  of  witnesses,  extending  over  more  than  50 
pages  of  the  record,  to  be  examined  as  to  whether  or  not  their  conclusion  of 
law,  given  as  a  statement  of  fact,  that  the  defendant  and  those  under  whom 
he  claims  have  had  peaceable,  continuous,  and  adverse  possession  of  the  land 
long  enough  to  bar  the  plaintiff 's  right,  was  sustained  by  the  great  preponder- 
ance of  evidence.  This  assignment  of  error  could  be  rejected  for  want  of  a 
proper  statement.  It  may  be  stated,  however,  that  we  have  examined  the 
whole  evidence  upon  the  question  of  limitation,  and  find  it  unsatisfactory, 
and  in  some  measure  conflicting.  It  is  not  made  clear  that  Neale  occupied 
any  portion  of  the  land  in  controversy  from  1845  to  1854,  and  while  he  lived 
on  his  part  of  the  La  Feria  grant.  There  is  proof  that  Galbert  lived  on  his 
tract  at  the  same  time  that  ISleale  occupied  his.  If  Neale's  improvements 
lapped  over  onto  the  potrero,  the  extent  of  this  is  not  shown,  nor  that  its  pos- 
session was  notorious,  visible,  distinct,  and  hostile.  He  may  have  encroached 
for  a  short  distance  upon  the  disputed  land  without  affecting  the  opposing 
claimant  with  notice  that  he  was  attempting  to  acquire  it  by  limitation.  In 
that  event  he  could  have  pleaded  limitation  only  as  to  the  amount  of  land 
actually  occupied,  and  this  amount  is  not  shown.  Bracken  v.  Jones,  63  Tex. 
184.  Neale's  possession  cannot,  therefore,  benefit  the  defendant  under  his 
pleas  of  limitation;  and  those  claiming  under  him  did  not  hold  adverse,  ex- 
clusive possession  for  a  sufficient  length  of  time  to  bar  the  right  of  the  plain- 
tiff to  the  entire  land.  Kennedy,  under  whom  the  appellee  claims,  seems  to 
have  occupied  the  land  for  15  }'ears  of  the  time  during  which  he  owned  it, 
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which  was  from  1861  to  1877.  There  could  have  been  no  exclusive  posses- 
sion of  the  vrhole  potrero  during  that  time. 

As  to  the  estoppel,  the  record  does  not  show  sufficient  facts  to  give  it  found- 
ation. There  is  not  in  the  statement  of  facts  any  map  purporting  to  haye 
been  made  for  Galbert  by  Dupony,  and  of  course  no  proof  that  such  a  map  had 
been  recorded.  There  was  an  Exhibit  L.  introduced  in  evidence,  whidi  ap- 
pears to  be  Dupony^s  explanation  of  some  map  made  by  him  for  Galbert,  but 
the  map  itself  does  not  accompany  it.  We  cannot  look  outside  the  statement 
of  facts  in  this  case  for  the  evidence  introduced  on  the  trial.  We  cannot* 
therefore,  say  that  Galbert,  or  those  claiming  under  him,  had  ever  recorded  a 
map  confining  their  land  to  the  limits  claimed  for  it  by  the  defendant.  We 
do  not  regard  the  making  of  the  lane  from  the  pasture  to  the  zurron,  and 
placing  a  post  there,  as  estopping  the  plaintiff  from  claiming  that  it  should  be 
continued  further  south.  The  lane  was  made  for  mutual  convenience  in  driv- 
ing stock  to  water,  and  the  parties,  at  the  time  of  making  it,  do  not  seem  to 
have  hiid  in  view  any  such  thing  as  fixing  the  division  line  between  them  to 
its  full  extent.  There  was  no  intention  on  the  part  of  Galbert  to  mislead  any 
one  as  to  his  boundaries.  He  did  not  by  his  conduct  lead  any  one  to  change 
his  position.  His  line  was  shown  by  witnesses  to  have  been  marked  below 
the  place  where  the  land  terminated.  Estoppels  rest  upon  actual  and  con- 
structive fraud,  and  the  action  of  Galbert  in  reference  to  his  line  from  his 
ranch  to  the  gurron  could  not  and  did  not  work  a  fraud  upon  any  of  the  claim- 
ants of  the  land  in  controversy.  The  parties  were  merely  making  their  di- 
vision line  between  two  points;  and,  if  there  is  any  evidence  to  show  that 
they  intended  it  to  represent  the  entire  length  of  that  line,  there  is  enough  of 
testimony  to  render  the  fact  sufficiently  doubtful  for  the  Jury  to  have  found 
against  the  estoppel. 

The  damages  assessed  by  the  jury  are  fully  sustained  by  the  evidence;  and, 
while  there  was  no  proof  that  the  plaintiff  had  paid  taxes  on  the  land,  there 
was  an  absence  of  proof  to  show  that  the  taxes  had  been  paid  by  Tucker. 
The  plaintiff  was  therefore  entitled  to  recover  rents. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 


Kremer  and  others  v.  Haynib. 
(Supreme  Court  of  Texas.    February  25, 1887.) 

1*  GUABDIAV  AD  LiTEM—APPOINTMBlIT  BBFOBX  SXBVICX  OF  PSOOBBS. 

In  an  action  aeaiDat  infJAnts  for  the  partition  and  sale  of  their  land,  three  of  them 
peBiding  out  of  the  county  where  the  suit  was  brought,  the  court,  as  required  by 
statute,  directed  service  of  the  citation  to  be  made  by  delivering  a  copy  of  the  pe- 
tition as  well  as  of  the  writ,  but  the  officer  making  the  service  delivered  the  writ 
only  to  the  infants.  Held^  that  the  court  upon  this  service  had  no  authorilyto  ap- 
point a  guardian  ad  liiem  for  the  infants,  and  the  guardian  so  appointed  ooald  not 
bind  the  infants  by  any  decree  rendered  in  the  action. 
2.  Pabhtion  Suit— Revxbsal  of  Decbes  ab  to  0ns  Pabtt. 

The  decree  in  a  partition  suit,  being  erroneous  as  to  one  defendanti  must  be  re- 
versed as  to  all. 

Error  to  district  court,  Austin  county. 
Chealey  cfe  Haggerty,  for  plaintiffs  in  error. 

Willie,  C.  J.  This  was  a  suit  by  Haynie  against  Henry  Kremer  and  a 
number  of  other  persons  for  the  partition  among  plaintifl  and  defendants  of  a 
tract  of  695  acres  of  land  in  Austin  county.  The  defendants  did  not  appear, 
and  a  guardian  ad  litem  was  appointed  to  represent  such  of  them  as  were 
minors,  and  three-fourths  of  the  land  was  decreed  to  the  plaintifl,  and  one- 
fourth  to  the  defendants,  to  be  divided  among  them  in  different  proportions. 
Commissioners  were  appointed  to  partition  the  land  in  accordance  with  the 
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•decree,  and  they  reported  setting  aside  to  the  plaintiff  three-fourths  of  the 
hind  by  metes  and  bounds,  and  the  other  one-fourth  to  the  defendants.  They 
also  reported  that  this  last  tract  was  incapable  of  a  fair  subdivision,  and  rec- 
ommended that  it  be  sold,  and  the  proceeds  divided  among  the  defendants,  to 
whom  it  had  been  set  apart.  The  court  accordingly  decreed  to  the  plaintiff 
the  three-fourths  set  apart  to  him  by  the  commissioners,  and  ordered  the  one- 
fourth  to  be  sold.  It  was  sold  for  $75,  and  all  of  this  sum,  except  $6.25,  was 
used  in  paying  costs  incurred  by  the  defendants,  and  the  $6.25  ordered  to  be 
divided  among  them.  From  this  decree  the  defendants  have  sued  out  a  writ 
of  error.  The  errors  assigned  relate  principally  to  the  want  of  service  upon 
the  defendants,  and  the  want  of  authority  in  the  court  to  order  the  sale  of  the 
defendants'  one-fourth  of  the  land  for  the  purpose  of  partitidn. 

Without  entering  into  a  discussion  of  all  the  objections  to  the  service  made 
upon  the  defendants,  it  is  sufficient  that  three  of  them  residing  outside  of  the 
•county  where  the  suit  was  pending  were  not  served  with  a  copy  of  the  peti- 
tion as  required  by  the  statute.  The  citation  directed  service  to  be  made  by 
tielivering  a  copy  of  the  petition  as  well  as  of  the  writ,  but  the  officer  making 
the  service  delivered  to  each  of  the  three  defendants  alluded  to  a  copy  of  the 
writ  only.  Two  of  these  defendants,  viz.,  Frank  and  Eugene  Evans,  are  al- 
leged in  the  petition  to  have  been  minors,  and  a  guardian  ad  litem  was  ap- 
pointed for  them  by  the  court,  who  answered  and  represented  them  in  the 
cause.  But  the  court  had  no  authority  to  appoint  a  guardian  ad  litem  for 
minors  on  whom  the  court  had  not  acquired  jurisdiction  by  service  of  process. 
WTieeler  v.  Ahrenbeak,  64  Tex.  535.  A  guardian  appointed  under  such  cir- 
cumstances could  not  bind  the  minor  by  any  decree  rendered  in  the  cause. 
The  decree  was  of  no  more  validity  than  if  no  guardian  at  all  had  been  ap- 
pointed for  the  minors.  For  want  of  service  upon  the  parties  mentioned,  the 
judgment  will  have  to  be  reversed.  The  reversal  as  to  a  portion  of  the  de- 
fendants necessarily  reverses  the  judgment  as  to  all,  especially  as  this  is  a 
partition  «uit,  where  no  decree  can  be  rendered  unless  parties  having  an  in- 
terest in  the  decree  to  be  rendered  are  brought  into  court.  De  La  Vega  v. 
League,  64  Tex.  205;  ahip  Channel  Co,  v.  BrtUy,  45  Tex.  8. 

As  Dr.  Koester  is  one  of  the  defendants  upon  whom  no  copy  of  the  petition 
was  served,  and  as  new  service  must  be  had  upon  him,  it  will  not  be  neces- 
sary to  consider  the  question  as  to  whether  the  former  citation  to  him  was 
defective  on  other  grounds.  It  is  not  probable  that  the  petition  or  citation 
will  in  future  fail  to  conform  to  each  other  in  giving  his  Christian  name. 

Upon  another  trial,  should  the  commissioners  set  apart  to  the  plaintiff  his 
portion  of  the  land  by  metes  and  bounds,  and  the  balance  to  the  defendants 
^jointly,  as  they  did  upon  the  former  trial,  it  will  not  be  proper  for  the  court, 
over  the  objections  of  the  defendants,  to  order  the  sale  of  their  portion  in 
order  to  make  partition  among  them,  though  the  commissioners  should  so 
recommend.  It  may  be  more  convenient  and  suitable  to  the  defendants  to 
hold  their  shares  in  common;  and,  as  the  plaintiff  has  accomplished  the  object 
>of  his  suit  in  having  his  share  severed  from  that  of  his  co-tenants,  it  would 
be  improper  to  force  upon  the  only  parties  left  to  be  affected  by  the  decree  as 
to  the  balance  of  the  land  a  judgment  which  they  do  not  ask,  and  against 
which  they  all  protest. 

The  appellee  calls  our  attention  to  the  fact  that  the  writ  of  error  was  not 
sued  out  until  after  the  lapse  of  two  years  from  the  date  of  the  decree  which 
^xed  the  righto  of  the  parties  in  the  land,  and  ordered  the  commissioners  to 
^e  appointed.  It  is  a  sufficient  answer  to  this,  without  sustaining  the  writ 
*on  other  grounds,  to  say  that  the  parties  suing  out  the  writ  were  minors  dur- 
ing the  entire  progress  of  the  cause  in  the  district  court,  and  the  writ  was 
sued  out  within  less  than  two  years  after  the  proceedings  were  finally  closed 
in  that  court.  The  statute  allows  minors  two  years  after  coming  of  age 
within  which  to  sue  out  a  writ  of  error.    Rev.  St.  art.  1889.    On  the  face  of 
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the  record  there  is  nothing  to  show  that  the  minor  defendants  attained  their 
majority  more  than  two  years  before  the  petition  in  error  was  filed,  and  the 
fact,  if  such  it  be,  has  not  been  brought  to  our  attention  in  any  other  way. 


Ds  Everett  v.  Texas-Mexioan  By.  Ck).  and  others. 

{Supreme  OouH  qf  Texas.    February  26,  1887.) 

Tbusts— Tedstbe  Giviho  Lahb  Away— Rboobd. 

A  trustee  appointed  to  sell  lands  cannot,  by  deed  of  gift  or  deed  made  upon  Bf 
merely  nominal  consideration,  pass  any  title.  Such  a  deed  is  a  breach  of  trust, 
and  conveys  no  right  to  the  donee  or  grantee  as  against  the  eeHni  mu  trust;  and, 
the  instrument  creating  the  trust  being  of  record,  it  is  immaterial  tnat  the  donee- 
or  grantee  did  not  actually  know  of  it. 

Appeal  from  district  court,  Duval  county. 
Bryant  <&  Coymer,  for  appellant. 

Willie,  C.  J.  This  case  is  similar  in  most  of  its  features  to  that  of  Be  Bverett 
V.  Henry,  ante,  566,  (lately  decided.)  The  property  sued  for  was  part  of  the 
same  trust-estate  vested  in  the  defendants  Perez  and  Collins,  as  trustees,  by  a 
decree  of  the  district  court  of  Nueces  county.  In  this  case,  however,  the  land 
in  controversy  was  not  purchased  by  one  of  the  trustees,  but  was  conveyed  by 
them  to  the  appellee  for  the  mere  nominal  consideration  of  one  dollar.  The 
petition  seeks  to  set  aside  this  conveiyance  as  having  been  executed  in  viola- 
tion of  the  trust,  and  to  remove  the  cloud  which  it  casts  upon  her  title,  and 
to  recover  the  land.  The  trustees  above  named  were,  according  to  the  allega- 
tions of  the  petition,  appointed  under  the  said  decree  for  the  purpose  of  sell- 
ing the  lands  mentioned  in  it,  including  that  in  controversy,  and  were  not 
authorized  to  par^  with  the  title  for  such  a  consideration,  which  was  merely 
nominal,  and  the  conveyance  amounted  to  no  more  than  a  deed  of  gift.  The 
demurrer  having  admitted  these  facts,  the  conclusion  necessarily  follows  that 
the  deed  to  the  railroad  company  passed  no  title  to  it  as  against  the  plaintiff.. 
The  trustees  could  not  give  away  property  when  their  only  power  was  to  sell- 
it  for  a  valuable  consideration.  Such  a  gift  was  a  breach  of  trust,  and  the 
donee  became  a  trustee  for  the  original  oestuis  que  truatent  under  the  decree 
of  the  district  court.  This  would  follow  whether  the  company  had  notice  of 
the  trust  or  not,  as  it  had  not  paid  value  for  the  land.  Ferry,  Trusts,  §  241. 
But  they  had  notice  of  the  trust,  as  we  have  held  in  De  Everett  v.  Henry,  and 
there  cannot  be  the  least  doubt  that  the  petition  set  forth  a  good  cause  of  ac- 
tion, and  the  general  demurrer  should  have  been  overruled. 

For  the  error  of  the  court  in  sustaining  the  demurrer  the  judgment  will,  ba 
reversed,  and  the  cause  remanded. 


Abmendaiz  f>.  Stillmak  and  others. 

{Supreme  Court  of  Texas.    March  1, 1887.) 

1.  Evidence — Map  of  Subvey  of  Riveb. 

In  an  action  by  the  owner  of  land  abutting  on  a  river  to  recover  for  the  act  of  de- 
fendant in  placing  a  jetty  in  the  river  which  so  changed  the  current  as  to  cause  it 
to  flow  against  plaintiffs  land,  and  thereby  do  the  injury  complained  of,  the  map 
of  a  survey  of  the  river  made  some  years  after  the  injury  is  competent,  although  it 
appeared  that  the  river  often  suddenly  changed  its  course.  The  map  enabled  the- 
court  to  apply  other  evidence;  and  the  fact  that  that  evidence  has  but  a  slight  bcar^ 
ing  upon  the  issue  to  be  tried  is  no  reason  for  excluding  it  altogether,  if  it  be  other- 
wise relevant. 

2.  Expert  Witness— Value  of  Opinion. 

Where  an  expert  witness  bases  his  opinion  upon  a  state  of  facts  which  he  has 
heard  other  witnesses  testify  to,  and  not  upon  actual  knowledge  of  his  own,  the 
value  of  his  opinion  depends  upon  the  existence  of  those  facts,  and  their  exiiiteuce 
must  be  detemnned  by  the  court  or  jury,  and  not  by  the  expert. 
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S.  Riparian  Ownbbs— Building  Jetties. 

In  an  action  by  the  owner  of  land  abutting  on  a  river  to  recover  for  the  act  of  de- 
fendant in  placine  &  j^ttv  in  the  river  which  so  changed  the  current  as  to  cause  it 
to  flow  against  plaintifirs  land,  causing  the  injury  complained  of,  evidence  show- 
ing that  defendant  could  not  have  foreseen  that  the  injury  would  result  from  the 
jetty  is  inadmissible,  as  defendant,  in  order  to  protect  his  own  bank,  had  no  right 
to  place  an  artificial  obstruction  in  the  stream  causing  the  current  to  strike  plaintiff's 
land  on  the  opposite  bank ;  and,  having  done  so,  it  is  immateiial  that  he  did  not 
foresee  that  particular  injurv  as  likely  to  follow. 

Appeal  from  district  court,  Cameron  county. 

WaiU  (&  Walker,  for  appellant.  Wells  dk  Hicks,  {Jos.  R.  Cox,  of  counsel,) 
for  appellees. 

Stattok,  J.  This  action  was  brought  to  the  February  term  of  the  district 
court  for  Cameron  county,  by  the  appellant,  to  recover  damages  claimed  to 
have  resulted  to  him  from  the  destruction  of  property  owned  by  him  on  the 
Mexican  side  of  the  Bio  Grande.  The  plaintiff  aUeged  that  he  was  the  owner 
of  improved  real  property  opposite  the  city  of  Brownsville,  and  that  in  the 
year  1878  the  defendants  placed  a  jetty  in  the  Bio  Grande,  which  so  changed 
the  current  of  that  river  as  to  cause  it  to  flow  against  his  property,  which  it 
had  not  theretofore  done,  whereby  his  property  was  destroyed.  The  cause 
was  tried  without  a  jury,  and  the  conclusions  of  fact  and  law  found  were  as 
follows: 

"(1)  The  defendants,  in  the  spring  of  1878,  constructed  the  work  in  ques- 
tion, called  'The  Field's  Jetty,'  and  the  same  was  constructed  on  their  own 
land,  and  solely  with  the  object  and  purpose  of  protecting  the  city  of  Browns- 
ville from  threatened  and  imminent  danger  from  the  effect  of  the  eddy,  which 
cut  away  and  destroyed  the  Brownsville  or  Texas  bank  or  shore  during  high 
water  in  the  river,  and  that  said  work  accomplished  said  object,  and  protected 
the  front  of  said  city  of  Brownsville. 

''(2)  That,  at  the  time  of  the  erection  of  said  Field's  jetty,  the  defendants 
did  not  intend  injury  or  damage  to  the  opposite  or  Mexican  bank  of  the  river, 
or  the  property  of  plaintiff,  but  only  to  protect  the  front  of  the  city  of  Browns- 
ville, and  that,  with  ordinary  prudence  and  foresight  and  judgment,  defend- 
ant could  not  foresee  that  said  Field's  jetty  was  at  all  likely  to  produce,  occa- 
sion, or  cause  any  damage,  washing  away,  or  loss  to  plaintiff's  property  on 
the  opposite  side  of  the  ilver,  or  to  apprehend  any  probability  of  any  such 
damage. 

"(3)  I  further  find,  as  a  matter  of  fact,  that  the  said  works  of  defendants, 
being  the  said  Field's  jetty,  did  not  cause,  occasion,  or  produce  the  said  loss 
or  damage  to  plaintiff's  property,  or  to  any  portion  of  the  same,  but  that  the 
said  loss  and  damage  were  produced  and  caused  by  other  agencies. 

"(4)  I  further  find,  as  a  matter  of  fact,  that  the  plaintiff  has  sustained  dam- 
age to  the  amount  substantially  as  claimed  in  his  pleadings,  and  that  he  was 
the  owner  of  the  property  so  damaged  and  destroyed. 

"As  a  donclusion  of  law  I  find  that  the  defendants  were  in  law  justified  in 
erecting  the  works  complained  of  in  the  manner  and  form,  and  under  the  cir- 
cumstances, and  for  the  purpose  of  its  erection,  as  shown  by  the  evidence  in 
this  case;  and  that,  if  the  damage  icomplained  of  by  plaintiff  had  resulted 
therefrom,  (which  it  did  not,)  it  would  have  been  damnum  sine  injuria,  and 
the  defendants  not  responsible  therefor  in  this  action. 

"J.  C.  EussELL,  Judge  Twenty-fifth  Judicial  District." 

The  injuiy  to  the  plaintiff's  property  occurred  mostly  in  the  year  1878. 

There  was  much  and  conflicting  evidence  as  to  whether  the  jetty  placed  in 
the  river  by  the  defendants  caused  the  destruction  of  the  plaintiff's  property; 
and  it  is  here  claimed  that  the  evidence  so  heavily  preponderates  in  favor  of 
the  affirmative  of  that  proposition  that  upon  this  ground  the  judgment  should 
be  reversed.  In  view  of  other  questions  in  the  case,  it  will  not  be  necessary 
to  examine  and  decide  that  question,  or  to  express  any  opinion  upon  it. 
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The  cause  was  not  tried  until  the  February  term,  1884,  and  in  the  month 
preceding  an  engineer  made  a  survey  and  map  of  the  river,  showing  its  depth, 
breadth,  and  general  outlines  for  some  distance  above  and  below  the  place  of 
the  injury,  and  at  that  place.  This  survey  was  made  when  the  water  was 
low ;  and  when  the  map  was  offered  in  evidence,  in  connection  with  the  tes- 
timony of  the  person  who  made  it,  explanatory  of  it,  both  were  objected  to 
on  the  grounds  that  the  evidence  was  irrelevant;  that  it  had  been  shown  that 
the  river  often  suddenly  changed  its  course;  and  for  the  reason  that  the  evi- 
dence did  not  show  the  depth,  breadth,  and  course  of  the  river  at  high  water, 
at  the  time  the  injury  complained  of  occurred.  The  objections  to  the  evidence 
were  overruled,  and  we  think  correctly.  It  was  relevant  to  the  issue  to  be 
tried,  and  seized  at  least  to  give  the  court  a  general  knowledge  of  the  river. 
The  other  evidence  tending  to  show  changes  in  the  river  occurring  between 
the  time  of  the  injury  and  the  making  of  the  survey  and  map,  and  showing 
the  general  flow  of  the  river  at  low  and  high  water,  was  all  before  the  court, 
and  the  map,  if  it  served  no  other  legitimate  purpose,  tended  to  enable  the 
court  to  apply  properly  the  entire  evidence.  That  evidence  may  be  very  weak, 
and  have  but  slight  bearing  upon  the  issue  to  be  tried,  is  no  reason  for  ex- 
cluding it,  if  it  be  relevant. 

John  S.  Clark,  who  qualified  himself  to  testify  as  an  expert,  having  no  knowl- 
edge of  the  river  prior  to  the  month  preceding  the  trial,  in  that  month  exam- 
ined the  river  above,  below,  and  at  the  place  of  the  injury,  and,  after  hearing 
the  evidence  of  the  witnesses  for  the  plaintiff  and  defendants,  which  was  con- 
flicting, was  asked  the  following  question :  " Is  it  your  opinion  that  the  F ield's 
jetty  of  1878  produced  or  brought  about,  or  had  any  part  in  producing,  any 
part  of  the  damage  described  as  having  been  sustained  by  plaintiff?"  This 
evidence  was  objected  to  on  many  grounds,  but  the  objections  were  overruled, 
and  the  witness  answered:  "In  my  judgment,  the  Field's  jetty  did  not  and 
could  not  have  had  any  effect  in  producing  the  damage. "  The  ground  given  for 
overruling  the  objection  was:  "Because  witness  was  now  testifying  as  an  ex- 
pert, and  had  heard  aU  the  testimony,  and  seen  all  the  maps. "  This  is  a  char- 
acter of  evidence  which,  while  admissible  under  given  restrictions,  unless 
carefully  confined  within  the  rules  regulating  its  admission,  may  lead  to  great 
abuses.  In  the  case  before  us  the  expert  knew  nothing  of  the  facts  existing 
at  the  time  the  injury  complained  of  occurred,  except  as  he  could  ascertain 
them  from  the  evidence  of  the  other  witnesses  who  had  testified  in  the  case* 
and  from  an  examination  made  long  after  the  injury.  The  evidence  of  these 
witnesses,  upon  the  vital  questions  in  the  case,  was  as  conflicting  as  evidence 
well  could  be.  The  answers  of  the  witness  show  that  he  based  his  opinion 
largely  on  what  he  had  heard  from  other  witnesses  during  the  trial,  and  that 
in  some  respects  he  assumed  to  decide  that  the  evidence  offered  by  the  plain- 
tiff was  not  true.  If  a  witness  who  is  offered  as  an  expert  has  knowledge  of 
facts  on  which  he  bases  an  opinion,  he  may  be  permitted  to  give  his  opinion 
upon  the  state  of  facts  which  he  assumes  to  be  true,  but,  if  he  statesTthe  facts, 
it  rests  with  the  court  or  jury  trying  the  case  to  determine  whether  his  as- 
sumption of  fact  be  true;  and,  if  that  be  found  to  be  untrue,  his  opinion  is 
of  no  value.  If  such  a  witness  bases  his  opinion  on  a  state  of  facts  which  he 
has  heard  other  witnesses  testify  to,  the  value  of  liis  opinion  depends  upon 
the  actual  existence  of  the  facts  on  which  he  bases  it,  and  whether  the  facts 
so  existed  must  be  determined  by  the  court  or  jury,  and  not  by  the  expert. 
In  cases  in  which  the  evidence  is  conflicting  on  the  facts  on  which  the  opin- 
ion of  the  expert  is  founded,  he  cannot  be  permitted  to  determine  what  the 
facts  actually  were,  and  to  give  an  opinion  upon  his  own  conclusion  upon  such 
conflicting  evidence;  for  it  is  the  province  of  the  court  or  jury  trying  the  case 
to  determine  the  existence  or  non-existence  of  the  facts  on  which  the  expert's 
opinion  is  based.  The  evidence  conflicting,  if  the  defendants  desired  the 
opinion  of  the  expert  upon  the  state  of  facts  which  the  evidence  offered  by 
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them,  including  the  evidence  of  the  expert  in  so  far  as  he  stated  facts,  tended 
to  establish,  then  they  should  have  sought  his  opinion  upon  the  hypothetical 
case  thus  made.  This  they  did  not.  They  simply  asked  for  and  received  an 
opinion  based  upon  conflicting  evidence,  which  necessarily  required  the  wit- 
ness to  pass  upon  disputed  facts.  If  the  facts  stated  by  the  witnesses  for  the 
plaintiff  were  true,  the  opinion  of  the  expert  was  erroneous;  for  the  evidence 
of  the  witnesses  who  testified  to  facts  within  their  own  knowledge  and  obser- 
vation, if  true,  established  facts  which  would  render  the  correctness  of  the 
opinion  of  the  expert  impossibie.  The  answer  of  the  witness  should  not  have 
been  received,  and  the  ruling  of  the  court  in  this  respect  will  require  a  re- 
versal of  the  judgment. 

The  record  shows  that,  while  the  court  below  found  that  the  injury  to  the 
plaintiff  did  not  result  from  the  building  of  the  jetty  by  the  defendants,  and 
on  this  ground  rendered  a  judgment  in  their  favor,  yet  that  the  judgment 
would  have  been  the  same  had  it  been  found  that  the  injury  did  so  result,  un- 
less it  was  made  to  appear  that,  "  with  ordinary  prudence,  foresight,  and  judg- 
ment, defendants  could  have  foreseen  that  the  jetty  was  likely  to  produce,  oc- 
casion, or  cause  any  damage,  washing  away,  or  loss  to  plaintiff's  property  on 
the  opposite  side  of  the  river,  or  to  apprehend  any  probability  of  any  such 
damage. "  Evidence  tending  to  show  that  defendants  could  not  have  fore- 
seen that  injury  would  be  caused  by  the  erection  of  the  jetty  was  admitted 
over  the  objections  of  the  plaintiff,  which  arise  from  the  manner  in  which 
proof  of  this  fact  was  sought  to  be  made;  we  are  of  the  opinion  it  should  have 
been  excluded.  It  is  the  right  of  any  owner  of  land  fronting  on  a  flowing 
stream  to  have  it  continue  to  flow  in  its  natural  channel,  and  any  obstruction 
placed  in  such  a  stream,  which  so  diverts  it  as  to  cause  injury  to  the  land  so 
fronting,  is  an  injury  for  which  an  action  will  lie;  and  that  great  care  may 
have  been  used  by  the  person  diverting  the  stream,  and  that  he  may  have 
been  unable  to  foresee  that  his  act  would  injure  another,  in  no  way  affects 
the  right  of  the  injured  person  to  compensation  for  the  injury  done  to  his 
property,  unless  it  be  in  cases  in  which  the  diversion  is  made  in  pursuance  of 
legislative  authority  granted  to  secure  some  work  of  public  utility.  This 
case  does  not  call  for  an  examination  of  the  exception  above  stated,  which 
has  sometimes  been  recognized;  nor  does  it  call  for  a  consideration  of  the  ex- 
ception to  the  general  rule  above  stated,  which  exists  when  the  water  of  a 
flowing  stream  is  put  to  a  use  not  unreasonable,  by  another  riparian  proprie- 
tor. If  the  river  was  cutting  away  the  land  of  the  defendant,  it  was  his  right 
to  protect  his  own  bank  in  any  method  which  would  but  confine  the  river  to 
its  natural  channel;  but  if,  in  protecting  his  own  property,  he  and  those  as- 
sisting him  put  such  obstructions  in  the  river  as  caused  the  current  to  strike 
the  land  of  the  plaintiff  and  carry  it  away,  which  but  for  such  obstructions 
it  would  not  have  done,  then  the  defendants  are  liable  for  such  Injury  as  the 
plaintiff  has  sustained  by  their  act,  without  reference  to  the  degree  of  care 
used  by  the  defendants,  or  to  their  ability  to  foresee  what  would  be  the  result 
■of  their  actp,  or  to  their  intentions.  We  have  deemed  it  proper  to  notice  this 
matter  in  view  of  another  trial,  and  because  the  counsel  for  defendants  insists 
that  the  defendants  are  not  liable  if  they  caused  the  injury,  if  it  resulted  from 
work  carefully  done  in  protection  of  the  property  of  one  of  the  defendants. 

For  the  error  noticed,  the  judgment  will  be  reversed,  and  the  cause  re- 
manded. 


Cleveland  v.  Battle. 

{Sttpreme  Couxt  0/  Texas.    March  1, 1887.) 

Partnership— Cha  wo  IS  of  Firm— Absionment— Rights  of  Creditors. 

a.  hayiDR  made  a  secret  couveyance  of  his  interest  in  a  partnership,  at  a  time 
when  the  firm  was  insolvent,  to  B.,  who  was  a  creditor,  C,  his  copartner,  upon 

Digitized  by  VjiUUQlC 


682  SOUTHWESTERN   REPORTER.  [TeX^ 

learning  of  the  transfer,  took  B.  in,  and  continned  the  business  with  him,  without 
notifying  creditors  of  the  change,  until  the  firm  was  compelled  to  make  an  assign- 
ment, wnich  they  did  as  the  act  and  deed  of  the  new  firm,  and  for  the  benefit  of  the 
creiiitors  of  that  firm.  Ifeldy  that  the  assignment  was  void  as  a  conspiracy  on  the 
part  of  the  partners  to  defraud  the  creditors  of  the  old  firm. 

2.   ASSIGNMBKT  FOR  BENEFIT  OF  CEKDITOBfl— EXACTING  ReLEABEB—PaBTNESSUIP. 

An  assignment  by  partners  for  the  benefit  of  creditors  which  exacts  releases  of  ac- 
cepting creditors  is  valid  only  when  it  conveys  all  the  firm  and  individual  property 
of  the  members,  excepting  only  such  property  as  is  exempt  from  forced  sale.  If 
all  the  property  is  not  conveyed,  creditors  may  proceed  to  enforce  their  claims  just 
as  if  no  conveyance  had  been  made.^ 

Appeal  from  district  court,  Wharton  county. 

8cott  c6  Levi,  for  appellant.     W,  W.  King,  for  appellee. 

Willie,  C.  J.  The  appellee  sued  Cleveland  to  recover  the  value  of  certain 
goods  alleged  to  have  been  in  possession  of  appellee  as  assignee  of  Frank  Page- 
and  F.  E.  Gregory,  and  attached  and  converted  by  Cleveland  to  satisfy  a  debt 
due  him  by  said  Page  and  Gregory.  Appellant  pleaded  that  the  assignment 
under  which  the  appellee  claimed  was  fraudulent  or  of  no  effect  to  vest  title^ 
to  the  goods  in  the  latter  as  against  the  appellant,  and  that  the  goods  were 
subject  to  the  levy  made  upon  them  to  satisfy  the  appellant's  debt.  The  judge 
to  whom  the  cause  was  submitted,  rendered  judgment  in  favor  of  the  assignee 
for  the  proven  value  of  the  goods,  and  from  that  judgment  this  appeal  is  taken. 
There  is  no  statement  of  facts  in  the  record,  but  the  judge's  conclusions  of 
fact  show  about  this  state  of  case:  From  January,  1884,  till  November  20, 
1884,  Frank  Page  and  W.  D.  Gregory  were  doing  a  mercantile  business  as 
partners  uiider  the  style  of  Page  &  Gregory;  that  at  the  last-named  date  they 
were  insolvent,  and  W.  D.  Gregory  on  that  day  conveyed  liis  share  of  the 
partnership  property  to  one  F.  E.  Gregory,  which  conveyance  was  in  fraud  of 
the  creditora  of  the  firm,  as  was  well  known  to  the  party  receiving  the  con- 
veyance. The  appellant  was  at  that  time  one  of  the  creditors  of  the  firm. 
The  said  conveyance  was  effected  without  the  knowledge  of  Page,  but  it  was 
made  known  to  him  on  the  ninth  of  December,  1884.  At  the  same  time  he 
learned  that  the  firm  then  doing  business  was  insolvent.  Page  undertook 
immediately  to  make  an  assignment,  but  it  was  abandoned,  and  on  the  fif- 
teenth of  December,  1884,  the  assignment  under  which  the  appellee  claims 
the  goods  in  controversy  was  executed.  Up  to  this  date,  the  transfer  from 
W.  D.  to  F.  E.  Gregory  was  known  to  no  one  except  these  two  parties  and 
Page.  The  assignment  in  question  was  made  by  Page  and  F.  E.  Gregory  as 
partners,  and  purported  to  convey  all  their  property,  and  provided  that  ac- 
cepting creditors  should  release  their  claims. 

The  appellant  contends  that  the  Judge's  conclusions  of  fact  required  a  find- 
ing, as  conclusions  of  law,  that  the  assignment  was  void  as  to  the  goods  levied 
on,  and  that  they  were  subject  to  the  attachment.  The  conveyance  from  W. 
D .  to  F.  E.  Gregory  was  found  to  have  been  fraudulent  as  to  the  creditors  of 
the  firm  of  Page  &  Gregory.  Prior  to  the  execution  of  the  assignment  to  Bat- 
tle, Page  became  cognizant  of  this  conveyance,  and  at  the  same  tifhe  dis- 
covered that  the  firm  of  Page  &  Gregory  was  insolvent.  These  facts  came  to 
his  knowledge  less  than  20  days  after  the  conveyance  was  made;  yet  he  kept 
the  fact  to  himself,  accepted  F.  E.  Gregory  as  a  partner,  continued  the  busi- 
ness with  him  under  the  old  firm  name,  and  finally  made  the  assignment  in 
question  as  the  act  and  deed  of  the  new  firm  and  its  individual  members. 
Having  full  knowledge  of  the  conveyance,  and  of  its  necessarily  fraudulent 
character,  it  was  his  duty  to  protect  the  creditors  of  the  old  firm,  and  see  that 
its  property  went  towards  the  payment  of  their  debts.  This  he  might  have 
done  by  preventing  his  interest  in  the  partnership  from  becoming  complicated 

iSee  Collier  v.  Davis,  (Ark.)  1  S.  W.  Rep.  684;  McReynolds  v.  Dedman,  Id.  552,  and 
note;  Aylesworth  y.  Dean,  (Cal.)  12  Pac.  Hep.  241. 
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with  the  grantor  of  the  fraudulent  conveyance.  His  own  share  of  the  part- 
nership  property  was  of  course  liable  to  exectition  for  firm  debts.  His  former 
partner's  interest  was  still  liable,  because  his  conveyance  was,  as  to  themr 
fraudulent  and  void.  The  creditors  were  in  a  position  to  enforce  their  debts 
against  the  partnership  estate,  but  were  wholly  ignorant  of  the  attempt  of  W. 
D.  Gregory  to  deprive  them  of  this  right  by  a  fraudulent  conveyance.  But 
Page  was  aware  of  this  fact,  kept  it  as  a  secret  between  himself  and  the  Greg- 
orys, and  sanctioned  the  fraud  by  accepting  the  fraudulent  grantee  as  his 
partner.  This  was  a  clear  case  of  conspiracy  between  the  partners  of  the  twa 
firms  to  defraud  the  creditors  of  the  original  partnership;  to  place  the  goods 
where  the  creditors  of  that  partnership  would  be  liindered  and  delayed  in  sub- 
jecting them  to  their  demands.  The  usual  consequences  of  such  an  attempt 
must  be  visited  upon  the  property  thus  sought  to  be  placed  beyond  the  reach 
of  creditors.  So  far  as  their  holding  claims  against  the  old  firm  were  con- 
cerned, the  goods  were  left  in  the  same  position,  as  to  ownership,  as  they  were 
before  the  fraudulent  conveyance  was  made.  They  were,  as  to  s^ich  credit- 
ors, still  the  property  of  the  firm  composed  of  Page  and  TV.  D.  Gregory.  As 
the  property  of  that  firm,  these  goods  were  of  course  subject  to  a  general  as- 
signment executed  by  the  parties  composing  the  firm.  But  this  was  not  the 
character  of  the  assignment  made  to  the  appellee.  W.  D.  Gregory  did  not 
join  in  it,  or  even  assent  to  it  as  a  member  of  the  firm.  Page  did  sign  it,  not 
purporting  to  convey  the  partnership  property  of  that  firm,  but  the  property^ 
of  a  new  firm  which  owed  its  existence  to  a  fraud  perpetrate  on  the  creditors 
of  its  predecessor  in  which  the  members  of  both  firms  participated.  This  as- 
signment, not  intending  to  convey  the  firm  property  of  Page  and  W.  D.  Greg- 
ory, did  not  have  that  effect.  It  passed  no  more  than  the  partnei-ship  prop- 
erty of  the  firm  composed  of  Page  and  P.  E.  Gregory,  and  the  individual 
estate  of  each  of  these  parties.  But,  as  to  Cleveland,  as  we  have  seen,  the 
goods  in  question  were  not  the  property  of  the  last-mentioned  firm,  but  of  the 
one  of  which  W.  D.  Gregory  wad  a  member ;  and  hence  did  not  pass  to  the 
appellee  under  the  assignment,  unless  they  did  so  because  that  instrument 
was  executed  by  Page,  who  was  a  member  of  both  partnerships.  The  assign- 
ment not  purporting  to  convey  the  property  of  the  old  firm,  the  execution  of 
it  by  Page  passed  no  more  than  his  individual  interest  in  the  goods,  which  in^ 
terest  was  his  share  in  what  was  left  of  them  after  the  partnership  debts  were 
all  paid.  Still  v.  Fockef  2  S.  W.  Rep.  59,  (Tyler  term,  1886;)  Burrill.  Assignm. 
§  88.  The  firm,  however,  was  insolvent.  Hence  there  was  nothing  to  be 
left  to  Page  after  the  payment  of  partnership  debts,  and  no  interest  whatever 
in  the  goods  could  possibly  pass  to  the  assignee. 

But,  if  we  regard  the  instrument  in  question  as  an  assignment  by  one  part- 
ner acting  on  behalf  of  the  firm,  it  cannot  be  sustained  as  to  the  property  of 
the  original  firm;  for  W.  D.  Gregory  did  not  sign  it  or  assent  to  it,  and  his 
individual  estate  did  not  pass  under  the  instrument.  It  was  an  assignment 
exacting  releases  of  creditors,  and  such  a  condition  is  valid  only  when  it  con- 
veys ali  the  firm  property  as  well  as  that  of  the  individual  members  compos- 
ing it,  excepting,  of  course,  property  exempt  from  forced  sale.  If  either 
member's  individual  estate  is  not  conveyed,  objecting  creditors  may  enforce 
the  debts  against  the  property  in  the  same  manner  as  if  no  assignment  had: 
been  attempted.  Donoho  v.  Fish,  58  Tex.  169.  For  these  reasons  we  thinlc 
the  goods  were  liable  for  the  partnership  debts  of  the  firm  composed  of  W.  D. 
Gregory  and  Prank  Page.  The  court  should  have  so  determined  under  the- 
facts  found  by  it  to  have  been  proved,  and  its  finding  in  behalf  of  the  appel- 
lee was  erroneous. 

For  this  error  the  judgment  will  be  reversed,  and  rendered  here  for  the  ap- 
pellant; and  it  is  so  ordered. 
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SMfTH  «.  State.* 
{Cburt  of  Appeals  of  Texas.    November  17,  1886.) 

1.  Criminal  Pbactice — Continuanob. 

Failing  to  allege  that  the  absent  testimony  could  not  be  obtained  from  another 
source,  and  that  the  accused  had  reasonable  expectation  of  procuring  it  at  the  next 
term  of  court,  the  application  for  a  second  continuance  was  insufficient. 

2.  Same— Appbal— IiwTRUCTTOira. 

Charge  of  the  court,  in  the  absence  of  a  proper  bill  of  exceptions,  will  be  exam- 
ined only  with  reference  to  fundamental  errors,  or  such  as,  under  all  the  circum- 
stances of  the  case,  were  calculated  to  injure  the  rights  of  the  accused.  A  bill  of 
exceptions  taken  generally  to  the  charge  of  the  court,  specifying  no  particular  er- 
ror, nas  no  standmg  In  this  court. 
8.  Murder— FoBMXB  C!onvicmoif  of  Lowbb  Dbqbbb. 

A  former  conviction  of  murder  in  the  second  degree  operates  as  an  acquittal  of 
the  higher  grade,  and  should  limit  the  charge  on  a  subsequent  trial  to  murder  in 
the  second  d^ree,  and  such  inferior  grades  as  may  be  indicated  by  the  evidence. 

4.  Criminal  pRAcnoB — Appbal — Instruction. 

Charge  of  the  court,  with  respect  to  its  sufficiency,  is  to  be  tested  as  a  whole,  and 
not  in  parts  or  par^ip*aphs.  Omissions  in  one  part  of  the  charge  become  immaterial 
if  supplied  in  another  so  as  to  correctly  present  the  issue  involved. 

5.  Murder— Sblf-Dbfbnbb. 

Self-defense  not  being  an  issue  raised  by  the  evidence  in  this  case,  the  trial  court 
properly  refrained  ft'om  charging  the  jury  on  that  subject. 

6.  Insanity— Charge  of  the  Court— Casb  Approved. 

Note  the  approval  of  Leache^e  Oase^  ante,  539,  to  the  effect  that  the  trial  court  prop- 
erly refused  a  special  instruction  to  the  effect  that,  insanity  being  shown  to  have 
existed  prior  to  the  homicide,  the  presumption  obtains  that  the  insanity  continued 
to  exist,  and  that,  unless  such  assumption  be  rebutted,  the  jury  should  find  the  de- 
fendant insane  at  the  time  of  the  homicide. 

7.  Murder— Fact  Case. 

See  the  statement  of  the  case  for  evidence  held  sufficient  to  support  a  conviction 
for  murder  in  the  second  degree. 

Appeal  from  district  court,  Nueces  county. 

The  indictment  in  this  cjise  was  presented  by  the  grand  jury  of  Webb 
-county,  Texas.  It  charged  the  appellant  with  the  murder  of  one  Thomas 
Riley,  in  the  said  Webb  county,  Texas,  on  the  fifteenth  day  of  February, 
1882.  A  change  of  the  venue  to  Nueces  county  was  awarded,  and  at  the  trial 
in  that  county  the  appellant  was  convicted  of  murder  in  the  second  degree;  his 
punishment  being  assessed  at  a  term  of  five  years  in  the  penitentiary. 

The  effect  of  the  state's  testimony  in  this  case  was  to  establish  the  facts 
that  the  defendant,  deceased,  and  another  spent  the  whole  of  the  night  pre- 
ceding the  homicide  gambling  in  the  rear  room  of  a  saloon.  The  defendant 
drank  heavily,  and,  according  to  the  testimony  of  the  third  party  to  the  game, 
was  in  a  wretched  mental  condition  throughout  the  night.  This  witness  did 
not  consider  him  right  in  his  mind,  and  knew  that  be  bad  long  been  regarded 
.as  mentally  unsound.  This  witness  and  deceased  conspired  together  to  and 
•did  cheat  and  win  from  the  defendant  all  of  his  money.  Defendant  then 
flayed  against  the  bank  dealt  by  deceased,  on  credit,  until  about  10  o'clock  in 
tthe  morning,  when  deceased  declined  to  extend  further  credit.  Thereupon 
defendant  reached  across  the  table,  and  seized  a  number  of  betting  checks. 
Deceased  attempted  to  prevent  the  defendant  from  taking  them,  when  de- 
fendant drew  his  pistol,  and  fired  several  shots,  killing  deceased.  Several 
witnesses  for  the  defense  testified  that  they  had  known  the  defendant  since 
his  early  childhood,  and  knew  that  he  had  always  been  generally  regarded,  if 
not  actually  insane,  afflicted  with  recurrent  insanity;  and  when  excited,  or 
under  the  influence  of  liquor,  incapable  of  distinguishing  right  from  wrong. 
Each  witness  recited  instances  of  eccentric  conduct  on  the  part  of  the  defend- 

^  Beported  by  Messrs.  Jackson  &  Jackson,  official  reporters  of  the  Texas  ooort  of  ap- 
peals, 
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ant,  indicating  his  insanity  at  the  various  periods  covered  by  their  testimony. 

Stanley  Welch  and  E,  J,  Hamner,  for  appellant,  contending  that  the  proof 
on  the  part  of  the  defense  filled  the  measure  of  the  burden  of  proof  to  estab- 
lish insanity,  fixed  by  law  upon  the  defendant,  and  that,  therefore,  the  verdict 
was  against  the  evidence. 

Asst.  Atty.  Gen.  Btirta,  for  the  State. 

WiLLSON,  J.  1.  There  was  no  error  in  refusing  to  grant  defendant's  ap- 
plication for  a  continuance.  It  was  his  second  application,  and  it  does  not 
comply  with  the  statute,  in  that  it  fails  to  state  that  the  absent  testimony 
could  not  be  procured  from  any  other  source,  and  that  defendant  had  reason- 
able expectation  of  procuring  the  same  at  the  next  term  of  the  court.  Code* 
Grim.  Proc.  art.  561.  It  appears  from  the  evidence  adduced  on  the  trial 
that  the  material  facts  which  defendant  expected  to  prove  by  the  absent  wit- 
ness were  proved  on  the  trial  by  other  witnesses,  and  there  is  no  ground  for 
supposing  that  he  was  probably  injured  in  his  rights  because  of  the  refusal 
of  the  court  to  continue  the  cause.  Viewed  in  the  light  of  the  evidence  ad- 
duced on  the  trial,  the  absent  testimony  was  immaterial,  and  could  not  have 
benefited  the  defendant.  Besides,  it  was  not  made  clearly  to  appear  that  the 
testimony  of  this  witness  could  not  have  been  obtained  by  deposition,  before 
she  became  paralyzed,  and  yet  at  a  time  when  defendant  knew  that,  by  reason 
of  her  age  and  infirmity,  she  might  not  be  able  personally  to  attend  and  tes- 
tify on  the  trial. 

2.  There  is  in  the  record  a  general  exception  to  the  charge  of  the  court, — 
to  the  entire  charge,  not  pointing  out  any  particular  error  complained  of,  not 
calling  the  attention  of  the  court  definitely  to  anything.  Bills  of  exception, 
when  too  indefinite  to  point  out  distinctly' the  matter  complained  of  as  error, 
will  not  bring  such  matter  properly  before  this  court  for  review.  Walker  v. 
State,  19  Tex.  App.  176;  Phillips  v.  StaU,  Id.  158;  Daxiia  v.  State,  14  Tex. 
App.  645.  The  primary  purpose  of  a  bill  of  exception  to  a  charge  of  the 
court  is  to  direct  the  attention  of  the  trial  judge  to  the  particular  error  or  er- 
rors complained  of,  thus  affording  him  an  opportunity  to  correct  the  error  or 
errors  in  time  to  prevent  prejudice  to  the  defendant's  rights.  This  purpose 
is  not  accomplished  by  a  general  exception  to  the  whole  charge.  A  secondary 
purpose  of  such  bill  is  to  enable  this  court,  on  appeal,  to  readily  perceive  the 
error  or  errors  complained  of,  without  having  to  examine  other  portions  of 
the  record.  A  general  exception  to  an  entire  charge  affords  this  court  no  aid 
or  information  whatever  in  determining  the  correctness  of  the  charge.  Such 
being  the  character  of  the  bill  of  exception  in  this  case,  we  are  not  called  upon 
to  consider  any  errors  in  the  charge  which  are  not  fundamental,  or  which, 
were  not  in  our  judgment  calculated  to  injure  the  rights  of  the  defendant. 
Mace  V.  State,  9  Tex.  App.  110;  Smith  v.  State,  15  Tex.  App.  189;  Gilly  v. 
State,  Id.  287;  LetMs  v.  State,  18  Tex.  App.  401;  Phillips  v.  State,  19  Tex. 
App.  158. 

3.  After  a  careful  scrutiny  of  the  charge,  we  find  no  fundamental  error  in- 
it.  The  court  unnecessarily  and  improperly  defined  murder  in  the  first  de- 
gree and  express  malice.  This  was  no  part  of  the  law  of  the  case,  the  defend- 
ant on  a  former  trial  having  been  acquitted  of  murder  in  the  first  degree. 
The  charge  should  have  been  limited  to  murder  in  the  second  degree.  West 
V.  State,  7  Tex.  App.  150;  Baker  v.  State,  4  Tex.  App.  223.  We  cannot  im- 
agine, however,  bow  this  error  in  the  charge  could  prejudice  the  defendant,, 
as  the  jury  were  clearly  and  positively  instructed  that  the  defendant  could 
not  be  convicted  of  murder  in  the  first  degree.  Even  if  the  evidence  showed 
him  to  be  guilty  of  murder  in  the  first  degree,  he  is  not  entitled  to  have  the 
conviction  set  aside  if  the  evidence  and  the  law  warranted  a  conviction  of 
murder  in  the  second  degree.    Baker  v.  State,  4  Tex.  App.  228. 

4.  Another  error  is  found  in  the  definition  of  implied  malice,  as  given  in. 
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the  charge.  The  word  "excusing''  is  omitted  from  said  definition,  and  this 
defect  in  the  charge  was  one  of  the  grounds  upon  which  a  former  judgment 
of  conviction  in  this  cause  was  reversed.  Smith  v.  State,  19  Tex.  App.  95. 
In  the  former  opinion  in  this  case  a  proper  definition  of  implied  malice  was 
given,  which  definition  the  trial  judge  followed  in  his  charge  on  the  second 
trial,  except  that  he  omitted,  inadvertently,  we  suppose,  the  word  "excusing." 
This  omission  in  the  charge  on  the  former  appeal  was  held  to  be  material  er- 
ror, because  it  was  not  supplied  in  any  other  portion  of  the  charge, — because 
the  jury  were  nowhere  informed  by  said  charge  that  homicide  committed  by 
an  insane  person  is  excusable.  In  the  charge  now  before  us,  the  defect  in  the 
definition  of  implied  malice  is  fully  supplied  by  other  portions  of  the  charge, 
«o  that  the  jury  could  not  have  failed  to  understand  that,  if  the  defendant  was 
insane  at  the  time  of  committing  the  homicide,  such  homicide  was  excusable, 
and  they  must  find  him  not  guilty.  Considering  the  whole  charge,  the  error 
in  the  definition  of  implied  malice  is  immaterial,  and  was  without  prejudice 
to  the  defendant. 

5.  There  was  no  evidence  fairly  raising  the  issue  of  self-defense,  and  there- 
fore it  was  not  error  to  refuse  to  give  the  special  instructions  upon  this  sub- 
ject requested  by  defendant. 

6.  Upon  the  defense  of  insanity,  the  charge  of  the  court  is  sufficient  It  is 
a  copy  of  a  charge  approved  by  this  court  in  Clark  v.  State^  8  Tex.  App.  350. 

7.  It  was  not  error  to  refuse  the  special  charge  requested  by  defendant,  to 
the  effect  that,  when  insanity  has  been  proved  to  have  existed  prior  to  the 
homicide,  the  law  presumes  that  it  continued  to  exist,  and  unless  this  pre- 
sumption be  rebutted,  the  jury  must  find  that  defendant  was  insane  at  the 
time  of  the  homicide.  This  same  question  arose  in  LeacMs  Case,  ante,  S39, 
(decided  by  this  court  at  its  present  term,)  and  was  there  thoroughly  exam- 
ined and  discussed.  We  refer  to  the  opinion  in  that  case  for  our  views  and 
reasons  in  full,  and  the  authorities  in  support  thereof.  In  accordance  with 
our  decision  in  that  case,  we  hold  that  the  court  properly  refused  to  give  the 
special  charge  above  mentioned. 

8.  That  the  evidence  sustains  the  conviction,  we  have  no  doubt.  While 
there  is  evidence  in  support  of  defendant's  plea  of  insanity,  it  by  no  means 
clearly  establishes  such  plea.  On  the  contrary,  we  think  the  evidence  estab- 
lishes that,  at  the  time  of  the  homicide,  he  possessed  that  degree  of  sanity 
which  rendered  him  legally  responsible  for  the  homicide.  As  to  the  character 
of  insanity  which  will  excuse  crime,  we  refer  again  to  Leache's  Case,  supra, 
where  the  subject  is  exhaustively  treated. 

Finding  no  error  in  the  conviction  for  which  it  should  be  disturbed,  the 
judgment  is  affirmed. 

SoNNENTHiBL  D.  SEIN27ER  and  others. 

{Supreme  Court  qf  Texas,    March  1,  1887.) 

Nbgotiablb  Inbtbuuentb — Obdkr  Drawn  ok  akd  Acx;bfted  by  Crrr. 

Neither  a  certificate  of  indebtedness  issued  by  a  city  to  one  of  its  creditors,  nor 
an  order  drawn  by  the  creditor  on  the  city  for  the  anionnt  due  him,  and  accepted 
by  the  dty,  is  a  negotiable  instrument,  so  that  its  indoTsement  or  sale  to  one  for 
value  will  cut  off  the  plea  of  equities  as  against  him. 

Appeal  from  district  court,  Galveston  county. 

Appellant,  Julius  Sonnenthiel,  brought  this  action  against  appellees, 
Thomas  M.  Skinner,  Gus  Schultz,  and  the  city  of  Galveston,  alleging  that  the 
latter  were  indebted  to  him  in  the  sum  of  $1,500,  with  interest  thereon  at 
the  rate  of  8  per  cent,  per  annum  from  May  1,  1886;  that  on  April  80,  1884, 
the  defendants  Skinner  and  the  city  of  Galveston  entered  into  a  written  con- 
tract whereby  the  former  sold  to  the  latter  the  entire  plant  of  the  Qamewell 
Fire-alarm  Telegraph  System  as  it  then  existed  in  said  city,  and  any  addi- 
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tions  thereto  that  might  thereafter  he  made,  for  the  sum  of  S7,500,  which  the 
city  agreed  to  pay  Skinner  in  five  annual  installments  of  $1,500  each,  on 
May,  1,  1885,  1886,  1887,  1888.  and  1889,  and  Skinner  ret^ned  a  lien  for  the 
unpaid  purchase  money;  that  the  city  paid  to  Skinner  the  first  installment  of 
$1,500,  which  became  due  May  1, 1885;  that  on  May  3,  1885,  the  city  duly 
issued  to  Skinner,  by  its  proper  ofi^oers  and  under  its  corporate  seal,  a  certifi- 
cate of  indebtedness  for  the  second  installment  of  $1,500,  which  was  to  be- 
come due  May  1, 1886,  and  delivered  the  same  to  Skinner,  and  on  May  5, 
1885,  Skinner  drew  an  order  on  the  city  directing  it  to  pay  to  the  defendant 
<Gus  Schultz  the  sum  of  $1,500,  due  on  his  (Skinner's)  contract  for  1885-86, 
which  was  accepted  by  the  city,  and  shortly  afterwards,  before  its  maturity, 
the  same  was  delivered  bySkinner  for  a  valuable  consideration  to  said  Schultz; 
that  afterwards,  on  or  about  August  27,  1885,  for  a  valuable  consideration, 
-said  certificate  of  indebtedness  indorsed  by  Skinner,  and  the  said  order  drawn 
by  Skinner  and  indorsed  by  Schultz,  were  transferred  and  delivered  by  them  to 
plaintiff,  who  is  the  legal  owner  and  holder  of  the  same,  and  entitled  to  receive 
the  said  installment  of  $1,500  due  May  1,  1886,  but  that  the  city  had  refused 
to  pay  the  same  at  its  maturity,  as  also  had  defendants  Skinner  and  Schultz. 
The  city  answered,  alleging  that  Skinner  had  failed  to  comply  with  his  con- 
tract in  several  particular  as  to  keeping  the  fire-alarm  in  proper  running 
order,  and  in  making  repairs,  etc.,  and  that  he  had  finally,  in  November, 
1885,  abandoned  his  contract,  and  that  one  Hall  had  taken  possession  of  the 
fire-alarm  system  as  owner  under  a  power  of  attorney  from  Skinner  and  con- 
tract with  him,  and  that  Hall  claimed  and  was  entitled  to  the  $1,500,  being 
the  second  installment  due  May  1,  1886,  under  the  original  contract  between 
Skinner  and  the  city.  The  city  prayed  that  Hall  be  interpleaded,  and  that  the 
-court  determine  who  was  entitled  to  the  said  installment.  Hall  intervened, 
and  adopted  the  answer  of  the  city  as  his  own.  The  court  rendered  judgment 
for  plaintiff  against  Skinner  and  Schultz  for  $1,570  and  costs,  and  also  ad- 
judged that  plaintiff  take  nothing  as  against  the  city,  and  that  Hall  recover  of 
the  city  $1,500.    Plaintiff  excepted,  and  appealed. 

Labatt  <&  Noble  and  Chas.  Hutm,  for  appellant.  W?ieeler  cfe  RJiodes^  for 
Hall,  appellee. 

Stayton,  J.  The  instruments  dated  May  8  and  5, 1885,  were  not  negotia- 
1>le,  and,  with  the  Indorsements  thereon,  but  evidence  of  the  right  of  the  ap- 
pellant to  maintain  whatever  claim  Skinner  might  enforce  against  the  city  of 
•Galveston  for  the  installment  falling  due,  under  his  contract  with  the  city,  on 
May  1,  1886.  As  against  the  city  of  Q-alveston,  the  contract  between  it  and 
Skinner  was  the  sole  foundation  on  which  the  latter,  or  any  one  claiming 
through  him,  could  assert  any  right.  Whether  the  facts  existed  which  author- 
ized Hall  to  take  possession  of  the  fire-alarm  system  was  passed  on  by  the  court 
6elow,  and  there  is  no  assignment  of  error  which  calls  for  a  revision  of  the 
finding  on  that  point.  The  power  conferred  on  Hail  by  Skinner  through  the 
contract  between  them,  and  the  power  of  attorney  given  by  the  latter  to  the 
former,  was  very  broad,  and  from  an  examination  of  the  recoi*d  we  see  no 
reason  to  doubt  that  HaU  had  the  right  to  assume  control  of  the  fire-alarm  sys- 
tem. Hall  seems  to  have  been  the  owner  of  the  subject-matter  of  the  contract 
between  the  city  of  Galveston  and  Skinner,  which,  however,  he  subsequently 
agreed  to  sell  to  the  latter  on  terms  agreed  upon.  The  city  agreed  to  pay  Ski n ner 
the  sum  of  $7,500  for  the  system  as  it  was  and  as  Skinner  contracted  to  make 
it,  the  same  to  be  paid  in  five  equal  annual  installments.  It  further  agreed  to 
pay  to  Skinner  a  like  sum,  in  equal  monthly  installments,  for  his  services  and 
material  and  other  things  to  be  by  him  supplied  and  used  in  keeping  the  sys- 
tem in  good  order  during  a  period  of  five  years.  The  first  annual  payment 
was  msde  to  him,  and  all  the  monthly  payments  were  made  to  him  which  be- 
<came  due  before  December  1,  1886.    Prior  to  that  time,  Hall  took  possession 
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of  the  fire-alarm  system  under  the  power  given  to  him  by  Skinner,  and  under 
the  contract  between  them,  and  from  that  time  operated  the  system,  and  un- 
der this  state  of  facts  it  is  now  contended  that  Skinner  was  entitled  to  receive 
such  proportion  of  the  second  year's  annual  payment  as  the  time  he  operated 
the  fire-alarm  system  during  that  year  bears  to  the  second  yeai",  and  that  the 
appellant  is  entitled  to  this  by  reason  of  the  assignment  under  which  he 
claims. 

If  sucli  was  the  right  of  Skinner,  it  would  seem  that  such  would  be  the  eq- 
uitable right  of  appellant;  but  we  are  of  the  opinion  that,  under  the  agree- 
ments between  Hall  and  Skinner,  the  former  became  entitled  to  whatever 
right  the  latter  had  under  his  contract  with  the  city,  in  so  far  as  settlement 
had  not  been  made  between  the  city  and  Skinner  prior  to  the  time  Hall  took 
possession. 

There  may  have  been  equities  between  Hall  and  Skinner  growing  out  of 
the  contracts  between  them,  of  which,  had  they  been  properly  asserted  in  this 
case,  the  appellant  might  have  had  the  benefit.  If  so,  such  equities  were 
not  asserted  in  this  case. 

We  find  no  error  in  the  judgment,  and  it  will  be  affirmed. 


MosER  «.  HussET  and  others. 

{Supreme  Court  of  Texas.    March  1,  1887.) 

Tkbpabs— To  Tby  Titlb— Against  Tenant— Landlord  not  a  Party. 

The  landlord  cannot  be  dispossessed  of  his  property  by  judgment  rendered  in  an 
action  to  try  title  brought  against  his  tenant  to  which  he  was  no  party,  and  of  which 
he  had  no  notice;  and  upon  his  application  the  judgment  in  such  case  should  be 
set  aside,  himself  let  in  as  a  party  defendant,  and  the  whole  action  tried  de  novo. 

Appeal  from  district  court,  Galveston  county. 

Burnett  <&  ffanscom,  for  appellant.  Frank  M.  Spencer  and  J.  B,  Stuhhs^ 
for  appellees. 

Gaines,  J.  Appellees  brought  an  action  of  trespass  to  try  title  against 
Annie  Lowell  and  Robert  Houston  to  recover  certain  real  estate  in  the  city  of 
Galveston.  At  the  February  term,  1886,  the  defendants  in  that  suit  having 
been  served  and  having  failed  to  answer,  judgment  by  default  was  tiiken 
against  them.  A  writ  of  possession  was  issued;  and  appellant  filed  a  pe- 
tition in  the  court  where  judgment  was  rendered,  setting  forth  the  facts  just 
stated,  and  also  alleging  that  the  defendants  in  the  original  suit  were  her 
tenants,  and  that  she  haid  no  notice  that  suit  had  been  brought  against  them 
until  the  writ  of  possession  issued.  She  also  averred  that  she  was  owner  of 
the  property,  and  that  the  said  defendants  had  no  interest  in  it  except  as  her 
tenants;  and,  further,  that  she  was  then  in  possession  of  that  part  of  the 
premises  occupied  by  Annie  Lowell  at  the  time  the  original  suit  was  insti* 
tuted.  The  prayer  was  that  the  writ  of  possession  be  stayed,  and  that  the 
judgment  be  held  for  naught  as  to  her,  and  for  general  relief.  On  the  trial 
below  it  was  iidmitted  that  the  judgment  was  rendered  and  the  writ  issued 
as  alleged  in  the  petition.  Evidence  was  also  introduced  upon  the  question  of 
notice  to  plaintiff  in  this  suit  of  the  pendency  of  the  former  action.  Thi& 
plaintiff  also  introduced  a  deed  to  herself,  and  an  abstract  of  a  chain  of  title 
from  the  government  down  to  her  vendor.  The  court  below  found  that  the 
plaintiff  had  no  notice  of  the  former  suit,  and  adjudged  that  the  writ  of 
possession  be  restrained  as  to  appellant,  but  that  it  should  continue  in 
force  against  all  other  persons,  and  that  appellant  recover  her  costs.  To  this 
judgment  appellant  excepted  on  the  ground  that  it  did  not  reopen  the  case  and 
permit  her  to  defend  the  original  action,  and  thereupon  gave  notice  of -appeal. 
The  refusal  of  the  court  to  grant  appellant  a  new  trial  of  the  original  action 
is  shown  by  a  bill  of  exceptions,  and  is  assigned  as  error. 
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We  tbink  the  assignment  is  well  taken.  The  precise  question  arose  in  this 
court  in  the  case  of  Bough  v.  Hammcyfid,  36  Tex.  657;  and  it  was  there  held 
that  the  court  below  should  have  granted  the  landlord  a  new  trial.  The  judg- 
ment was  accordingly  reversed,  and  the  cause  remanded,  with  instructions  to 
hear  and  determine  the  original  suit  with  the  landlord  as  defendant.  The 
decision  in  that  case  is  well  supported  by  reason  and  authority.  No  one  is 
concluded  by  a  judgment  in  a  suit  to  which  he  is  not  a  party,  unless  he  held 
under  one  of  the  parties  by  right  acquired  after  the  action  is  brought.  And 
it  would  be  unjust  to  permit  a  landlord  to  be  dispossessed  by  suit  against  a 
tenant  of  which  he  has  no  notice,  and  to  be  forced  in  this  manner  to  take  the 
laboring  oar  in  a  new  suit,  in  order  to  regain  his  property.  It  is  accordingly 
held,  even  at  common  law,  that,  after  judgment  against  his  tenant,  he  has 
the  light,  by  application  to  the  court  in  which  the  judgment  is  rendered,  to 
have  it  set  aside,  and  to  have  himself  let  in  to  defend  the  oiiginal  action. 
This  is  distinctly  laid  down  by  leading  text  writers,  and  by  courts  of  the 
highest  authority.  Adams,  Ej.  252;  Tyler,  Ej.  451-453;  Wait,  Act.  &  I>et 
85;  Freem.  Judgm.  185;  Jackson  v.  Stiles/^  Johns,  493;  HoUins  v.  Rollins, 
76  N.  C.  264;  Douglas  v.  Ftdda,  45  Cal.  592. 

We  are  of  opinion  that  the  court  below  should  have  foUowed  by  analogy  the 
practice  in  original  actions  for  a  new  trial  upon  equitable  grounds,  and  should 
have  heard  and  determined  the  whole  litigation  upon  the  hearing  of  appel- 
lant's application.  Roller  v.  Wooldndge,  46  Tex.  485.  But  the  court,  how- 
ever, found  that  appellant  was  the  landlady  of  the  tenants  in  the  original 
suit,  and  that  she  had  no  notice  of  the  proceedings  before  the  judgment  was 
rendered.  So  much  of  the  judgment  now  appealed  from  will  be  permitted  to 
stand.  It  will  otherwise  be  reversed,  and  the  cause  remanded,  with  instruc- 
tions to  the  district  court  to  set  aside  its  judgment  in  the  original  suit,  and 
to  proceed  to  trial  of  the  action  de  novo,  with  appellant  as  defendant  to  tiie 
action. 


Long  and  others  «.  McCattlet. 
{Suprems  Court  of  Texas,    March  4, 1887.) 

1.  Daxaoeb— Plsadivg — Loos  and  Logging. 

In  an  action  upon  a  contract  for  the  floating  and  delivery  of  loss,  if  damages  are 
claimed  for  breach  of  the  contract  in  permitting  the  logs  to  clog  the  skidways, 
and  consequently  obstruct  the  business  of  the  mill,  or  in  failing  to  supply  the  logs 
fast  eiiougD,  and  consequently  causing  the  stoppage  of  the  mill,  a  general  allega- 
tion of  the  damages  caused  by  such  breaches,  respectively,  is  sufficient. 

2.  Samk. 

In  an  action  upon  a  contract  for  the  floating  and  delivery  of  all  logs  pnt  into  a 
river  by  A,  during  a  certain  time,  to  recover  for  breach  thereof  by  A.,  a  petition  al- 
leging the  number  of  logs  put  into  the  river,  the  contract  price  per  thousand  feet 
for  floating  them,  and  the  cost  of  floating  and  delivering  them,  and  claiming  the 
difference  between  the  estimated  cost  and  contract  price  as  damages,  is  not  open  to 
objection  on  the  ground  of  not  properly  alleging  the  damages. 

8.  Sams— Mbasusb— GoBiTBAcr. 

The  measure  of  damages  in  such  case  is  the  contract  price,  less  the  cost  to  the  con- 
tractor of  performing  the  contract,  including  in  such  cost  the  value  of  his  own  serv- 
ices, as  well  as  necessary  outlay  of  money. 

4.  PLEAmNG—Ck>KTBAcr— Allegation  of  PjEBVOBMAircs. 

In  an  action  to  recover  for  breach  of  a  contract,  it  is  sufficient  for  plaintiff  to  al- 
lege a  general  compliance  with  the  contract  on  his  part,  without  alleging  specific- 
ally and  in  detail  the  performance  of  every  act  reqmred  to  he  done  by  him. 

6.  EviDBKCB— Opinion— LoG«  and  Logging. 

One  familiar  with  a  river,  and  who  has  had  experience  in  railing  logs  on  it,  may 
give  his  opinion  as  to  whether  he  can  accomplish  a  certain  work  in  rafting  logs  on  , 

the  river  m  a  certain  time.  ^  ^UOQIC 
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6.  Trial— -iKBTEucrroNfi— Jury. 

The  ooart  should  construe  a  written  instrument,  and  not  leave  the  construction 
to  the  jury.  If  parol  evidence  has  been  admitted  to  explain  the  instrument,  the 
court  should  give  a  construction  applicable  to  each  phase  of  the  caae  developed  by 
the  evidence. 

7.  Samr—Spbcifio  Ihstruction— CoWTRACfr. 

In  an  action  for  breach  by  defendant  of  a  contract  for  work  and  labor  in  refusing 
to  accept  performance  by  plaintiff,  there  being  a  conflict  of  evidence  as  to  whether 
plaintiff  failed  to  comply  with  the  contract  before  defendant  discharged  him,  held, 
that  defendant  was  entitled  to  an  instruction  that  such  failure  in  anv  essential  par- 
ticular would  justify  defendant  in  discharging  him,  and  was  not  obliged  to  be  sat- 
isfied with  a  general  instruction  that  plaintiff  could  not  recover  unless  he  complied 
with  the  contract. 
S.  Samb. 

A  special  charge  based  upon  a  single  expression  selected  from  a  conversation  as 
related  by  a  witness,  held,  not  required  to  oe  given  upon  a  matter  already  covered 
by  a  general  charge. 

9.  CosTO— Security— Affidavit. 

An  affidavit  of  plaintiff  stating  that  he  is  unable  to  give  security  for,  or  to  make 
a  deposit  sufficient  to  cover,  ail  the  costs,  but  that  he  cannot  swear  that  he  is  unable 
to  pay  the  costs  as  they  accrue;  that  he  bos  paid  all  accrued  costs,  except  a  small 
balance  to  cover  which  he  has  made  a  deposit  with  the  clerk,  who  failed  to  give 
him  the  exact  amount,  ia  a  sufficient  answer  to  a  rule  for  costs  under  Rev.  St.  Tex. 
art.  1438. 

Appeal  from  district  court,  Liberty  county. 

O'Brien  &  John  and  R.  H.  Leonard,  for  appellants.  Hal  W,  Oreer^  for 
appellee. 

Gaines,  J.  This  is  an  action  brought  in  the  court  below  by  appellee  against 
appellants  to  recover  damages  for  the  alleged  breach  of  a  contract  for  the 
floating  and  delivery  of  logs  by  the  former  for  the  latter.  The  defense,  in 
part,  was  that  appellee  had  failed  to  comply  with  a  certain  stipulation  in  the 
written  contract  between  them  by  which  he  bound  himself  to  "run  and  de- 
liver all  logs  put  into  the  river  by  Long  A  Co.  into  a  boom  near  Bunn's  bluff; 
said  logs  to  be  run  as  often  as  it  may  be  practicable  so  as  not  to  allow  any  de- 
lays that  would  ca\ise  the  mills  to  run  out  of  logs."  In  setting  up  this  de- 
fense, appellants  answered,  among  other  things,  that,  at  the  date  of  the  agree- 
ment, they  were  engaged  in  furnishing,  under  contract  of  sale,  other  mills 
besides  their  own  mills,  and  that  this  was  known  to  appellant,  and,  in  effect, 
that  the  agreement  was  that  appellant  would  make  delivery  so  as  not  to  per- 
mit any  of  these  mills  to  run  out  of  logs.  Exceptions  were  sustained  to  such 
parts  of  the  answer  as  alleged  that  other  mills  were  to  be  supplied  under  the 
contract  in  addition  to  those  of  appellants;  and  this  action  of  the  court  is  as- 
signed as  error. 

Considering  the  nature  of  their  defense,  it  was  a  matter  of  importance  to 
appellants  to  show  to  what  mills  the  contract  referred,  if  this  could  be  done 
by  extrinsic  evidence.  Parol  testimony  is  always  admissible  to  explain  a 
latent  ambiguity  in  a  written  instrument.  It  is  also  well  settled  that  the  con- 
traiy  rule,  which  is  ordinarily  applied  to  ambiguities  which  are  patent,  is 
subject  to  a  very  distinct  qualification.  This  is  that,  when  persons  or  things 
are  designated  in  a  writing  by  terms  which  are  of  equivocal  or  uncertain  sig- 
nification, extrinsic  evidence  may  be  reverted  to  in  order  to  ascertain  the  in- 
tention of  the  parties.  Roberts  v.  8hort,  I  Tex.  873;  TTiorington  v.  Smith, 
8  Wall.  1;  Hinnemann  v.  Rosenback,  39  N.  Y.  98;  Stoops  v.  Smith,  100 
Mass.  63;  Miller  v. Stevens,  Id. 518;  Stvett  v.Shutmoay,  102  Mass.  365;  Mac- 
donald  v.Longbott^,  28  Law  J.  Q.  B.  293, 1  £1.  &  El.  978.  It  was  compe- 
tent, therefore,  for  appellants  to  show  to  what  mills  the  terms  of  the  agree- 
ment applied,  by  proving  all  the  facts  and  circumstances  out  of  which  the 
contract  arose,  including  the  situation  and  relation  of  the  parties.  If  other 
mills  as  well  as  their  own  were  meant,  and  if  appellant  failed  to  float  a  suffi- 
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cient  supply  for  all,  as  he  had  contracted  to  do,  then  these  were  essential 
facts  which  it  was  proper  for  them  to  plead  in  order  to  give  the  plaintiff 
notice  of  the  defenses  upon  which  they  relied.  If  they  had  alleged  simply 
that  by  the  terms  '*mills,"  in  the  contract,  was  meant,  not  only  their  own 
mills,  but  others  which  they  had  bound  themselves  to  supply  with  logs,  we 
are  clearly  of  opinion  that  the  allegation  should  not  have  been  stricken  out. 
But  it  may  be  questioned  whether  the  specific  allegations  in  relation  to  this 
matter  are  not  obnoxious  to  the  same  objection  as  those  that  were  held  on 
the  former  appeal  in  this  case  to  have  been  properly  rejected.  McCaiUey  v. 
Long,  61  Tex.  74.  It  is  not  necessary  to  decide  this  question  in  view  of  the 
disposition  which  we  shall  make  of  the  case  upon  other  grounds.  We  sug- 
gest to  counsel  that  upon  another  trial  it  would  be  better  to  allege  the  fact  aa 
to  which  mills  are  meant  by  the  terms  of  the  contract,  (according  to  their 
view  of  the  case;)  and  to  adduce  in  evidence  proof  of  the  circumstances  set 
out  in  his  plea,  which  has  been  excepted  to,  in  order  to  establish  the  truth  of 
his  averment. 

The  exception  to  so  much  of  paragraph  4  of  defendants'  answer  as  claimed 
punitory  damages  of  plaintiff  for  the  alleged  fraud  practiced  by  the  latter  was 
properly  sustained. 

The  third  assignment  of  error  is  well  taken.  If  plaintiff,  in  violation  of 
his  contract,  permitted  the  logs  to  jam  and  clog  around  the  skidways  so  as  to 
interrupt  and  delay  defendants  in  putting  in  logs,  it  would  follow,  as  we 
think,  that  a  loss  to  defendants  from  the  obstruction  of  their  business  was  a 
direct  consequence  of  plaintiff's  failure  to  comply  with  the  contract  in  this 
particular,  and  that  a  general  allegation  of  the  amount  of  damages  is  sufficient. 
The  same  may  be  said  of  the  allegation  of  damages  by  reason  of  the  stoppage 
of  defendants'  mills.  It  is  not  to  be  supposed  that  a  business  of  this  charac- 
ter could  be  brought  to  a  standstill  without  loss,  and  that  a  more  specific  alle- 
gation of  the  damages  than  that  alleged  need  not  be  set  forth. 

The  court  did  not  err  in  holding  the  plaintiff's  affidavit  a  sufficient  answer 
to  the  rule  for  costs.  He  swore  that  he  was  unable  to  give  security  for  or  to 
make  a  deposit  of  a  sufficient  amount  of  money  to  pay  the  costs,  but  stated 
that  he  could  not  swear  that  he  was  unable  to  pay  the  casts  as  they  accrued. 
He  also  deposed  that  he  had  paid  all  costs  that  had  been  incurred  up  to  that 
time,  except  a  small  balance,  and  that  to  cover  this  he  had  made  a  deposit 
with  the  clerk,  who  had  failed  to  give  him  the  exact  amount.  We  think  that 
this  was  a  reasonable  and  substantial  compliance  with  the  statute.  Bev.  St. 
art.  1438. 

The  eighth  assignment  of  error  is  not  well  taken.  The  exception  to  the 
petition  on  the  ground  that  the  damages  were  not  properly  alleged  was  cor- 
rectly overruled  by  the  court.  The  petition  stated  the  number  of  logs  that 
were  actually  put  into  the  river  by  defendants  during  the  time  for  which  the 
contract  was  to  continue  in  force  according  to  its  terms,  the  contract  price 
per  thousand  feet,  and  the  cost  of  floating  them  and  delivering  them  at  Bunn's 
Bluff,  and  claimed  the  difference  as  his  damages.  This  was  sufficient.  Waco 
Tap  R.  Co.  V.  Shirley,  45  Tex.  356. 

Plaintiff  sufficiently  alleged  a  compliance  with  the  contract  on  his  part.  It 
was  not  necessary  that  he  should  have  averred  specifically  and  in  detail  the 
{>erformance  of  every  act  which  he  had  agreed  to  do.  A  general  allegation  to 
this  effect  was  not  only  sufficient,  but  commendable  for  its  brevity.  Prolixity 
of  pleading  tends  to  confuse  rather  than  to  enlighten  the  courts  and  juries, 
and  should  be  avoided. 

The  twelfth  assignment  is  that  ''the  court  erred  in  refusing  to  sustain  the 
objections  of  defendants  to  the  following  question  to,  and  answer  of  J.  W.  Mc- 
Oauley,  plaintiff,  thereto,  to- wit:  «  Gould  you  have  nm  the  remainder  of  the 
timber  put  in  during  the  contract  period?  A,  I  could.  I  could  have  run  ten 
times  as  much.'  "     The  objections  were  that  the  question  was  leading,  and 
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that  it  was  calculated  to  elicit  a  mere  matter  of  opinion.  As  to  the  latter 
ground,  it  is  to  be  remembered  that  the  testimony  shows  that  the  witness  was 
thoroughly  familiar  with  the  river,  and  had  considerable  experience  in  raft- 
ing logs  upon  it.  We  are  of  opinion,  therefore,  that  the  fact  sought  to  be 
drawn  out  by  the  question  was  sufficiently  within  the  range  of  his  immediate 
knowledge  to  render  his  answer  admissible.  A  similar  question  was  so  de- 
cided in  Tofnpkina  v.  Toland,  46  Tex.  584.  It  is  not  clear,  however,  that  the 
form  of  the  interrogatory  is  not  objectionable.  No  definition  of  a  leading 
question  has  yet  been  given  which  is  applicable  to  every  case.  It  is  defined 
by  our  courts  as  a  question  which  admits  of  being  answered  in  the  affirmative 
or  negative,  and  suggests  the  answer  desired.  Able  v.  Sparks,  6  Tex.  350; 
MathU  V.  Bvford,  17  Tex.  152;  Tinsley  v.  Carey,  26  Tex.  350.  It  is  said  in 
Greenleaf  on  Evidence  (volume  1,  §  434:)  "Questions  are  also  objectionable 
as  leading  which,  embodying  a  material  fact,  admit  of  an  answer  by  a  simple 
negative  or  affirmative.*'  We  also  quote  from  Best  on  Evidence,  (§  641:) 
"It  is  sometimes  said  that  the  test  of  a  leading  question  is  whether  an  answer 
to  it  by  •  yes  *  or  *  no  *  would  be  conclusive  upon  the  matter  in  issue;  but 
although  such  questions  undoubtedly  come  within  the  rule,  it  is  by  no  means 
limited  to  them.  *'  }3ut  such  questions  are  held  not  necessarily  leading  by  the 
courts  of  other  states.  Spear  v.  RicJiardson,  37  N.  H.  23;  Kemmerer  v. 
Edelman,  23  Pa.  St.  143;  Wilson  v.  IfcCullough,  Id.  440.  An  interrogatory 
which  can  be  answered  directly  in  the  affirmative  or  negative  enables  a  wit- 
ness to  answer  in  the  language  of  the  question,  and  places  it  in  the  power  of 
counsel  to  give  an  undue  effect  to  the  testimony  by  putting  words  in  the 
mouth  of  his  witness.  This  is  especially  so  when,  as  in  this  case,  the  party  is 
testifying  in  his  own  behalf.  The  form  of  the  question  may,  however,  be 
changed  upon  another  trial,  and  it  is  not  necessary  for  us  to  decide  the  point. 

The  assignments  from  the  sixteenth  to  the  thirty-fifth,  inclusive,  complain 
of  alleged  errors  in  the  charge  of  the  court,  and  in  its  refusal  to  give  certain 
special  instructions  asked  by  appellees.  We  shall  consider  only  such  of  them 
as  we  deem  most  important. 

The  twenty-second  and  twenty-third  allege  that  the  court  erred  in  the  eighth 
paragraph  of  the  charge,  in  this:  that  the  court  in  that  paragraph  left  the  con- 
tract sued  upon  to  be  construed  by  the  jury.  These  assignments  are  well 
taken.  It  is  the  duty  of  the  court  to  construe  all  written  instruments  ad- 
mitted in  evidence  upon  the  trial  of  a  cause.  If  extrinsic  circumstances  or 
other  testimony  have  been  adduced  in  order  to  explain  the  instrument  for  the 
purpose  of  making  certain  the  subject-matter  to  which  its  terms  apply,  the 
determination  of  the  issues  so  presented  should  be  left  to  the  jury.  But  the 
court  should  construe  the  writing,  and  apply  such  construction  to  each  phase 
of  case  developed  by  the  testimony  upon  the  special  issue  so  raised. 

In  regard  to  the  alleged  error  complained  of  in  the  twenty-sixth  assignment, 
we  will  say  that  we  think  the  twelfth  paragraph  of  the  charge  in  the  main 
correct.  The  court  should  perhaps  have  been  more  specific  in  laying  the  pred- 
icate of  appellee's  right  to  recover,  by  instructing  the  jury  that,  to  entitle 
him  to  a  verdict,  he  should  not  only  have  begun  the  improvement  of  the  river, 
but  that  he  should  have  completed  such  improvement,  as  far  as  it  was  pos- 
sible and  necessary,  before  appellants  took  the  work  of  delivering  the  logs 
out  of  his  hands.  The  measure  of  damages  laid  down  is  substantially  correct. 
Appellee's  loss  was  the  contract  price,  less  the  cost  to  him  of  carrying  it  out. 
This  cost  includes  the  value  of  his  own  services,  in  addition  to  the  outlay  of 
money  on  his  part  necessary  to  carry  out  the  stipulations  of  his  agreement, 
and  it  would  have  been  proper  for  the  court  to  so  have  instructed  the  jury. 

The  twenty-seventh  assignment  is  that  the  court  erred  in  refusing  to  give 
special  charges  Nos.  1  and  2  asked  by  appellants.  These  instructions  were  U> 
the  effect  that,  if  plaintiff  had  failed  to  comply  with  the  terms  of  his  contract 
before  defendants  took  the  control  of  the  business  from  him«  these  def end- 
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ants  had  the  right  to  consider  the  contract  at  an  end.  We  tliink  ttiat,  although 
the  jury  were  not  authorized  by  the  general  charge  to  find  damages  for  plain- 
tiff unless  they  believed  that  he  had  complied  with  the  agreement  on  his  part, 
yet,  under  the  conflict  of  evidence  in  the  case,  defendants  should  have  had  an 
affirmative  instruction  to  the  effect  that,  if  he  had  failed  to  comply  with  his 
contract  in  any  essential  particular  before  defendants  discharged  him  from 
the  work,  then  they  were  not  liable  in  damages  for  its  breach. 

We  are  of  opinion  that  special  charge  Ko.  8  asked  by  defendants  was  prop- 
erly refused. 

The  court  did  not  err  in  declining  to  give  defendants'  special  instruction 
Ko.  4.  This,  however,  was  sufficient  to  have  called  the  court's  attention 
to  the  fact  that  an  instruction  was  needed  explanatory  of  the  rule  for  the 
measure  of  damages  laid  down  in  the  general  charge.  This  was  that  the  value 
of  plaintiff's  services  should  be  added  to  the  expense  on  his  part  of  carrying 
out  the  contract  in  estimating  the  cost  of  such  compliance. 

Neither  did  the  court  err  in  refusing  special  charge  No.  5.  If  this  had 
been  a  suit  for  breach  of  a  contract  for  personal  services,  the  charge  might 
have  been  proper. 

The  court  did  not  err  in  refusing  to  give  special  charge  No.  6  asked  by  de- 
fendants. The  jury  had  already  been  instructed  in  the  general  charge  that, 
if  plaintiff  had  abandoned  his  contract,  he  could  not  recover  damages  for  its 
breach  by  defendants.  It  would  have  been  improper  to  select  one  expression 
from  a  conversation  between  plaintiff  and  Fletcher,  one  of  defendants,  as 
testified  to  by  the  latter,  and  to  make  the  question  of  abandonment  depend 
upon  this  alone. 

For  the  errors  pointed  out,  the  case  will  have  to  be  reversed;  and  we  think 
it  unnecessary  to  consider  the  other  a8signment49  of  error.  The  judgment  is 
accordingly  reversed,  and  the  cause  remanded. 

WiLUE,  G.  J.,  did  not  sit  in  this  case. 


Mayor,  Etc.,  of  the  City  of  Houstok  v.  Isaacs. 

{Supreme  Ooiirt  of  Texas.    March  4,  1887.) 

1.  MUKIOIPAL  CORPOBATIOKS— DUFBCT  IV  STREET— WbITTBN  NOTICE— Ch A RTEB. 

A  provision  in  a  city  charter  exempting  the  corporation  from  liability  to  any  per- 
son zor  damages  caused  by  a  street  being  out  of  repair  through  the  gross  negligence 
of  the  corporation,  unle»  the  same^hall  have  remained  so  for  10  days  after  special 
notice  in  writing  to  the  mayor  or  street  commissioner,  does  not  apply  where  the 
city  having  put  a  contractor  to  work  upon  the  street,  and  after  he  baa  commenced 
work,  and  made  an  excavation  in  the  street,  rendering  it  unsafe  for  travel,  dis- 
charged him,  and  left  the  work  in  an  unfinished  condition.  A  person  injured  in 
consequence  of  such  defect  in  the  street  may  recover  of  the  city  though  he  has  not 
given  the  10  days*  notice.  The  city  having  by  its  own  procurement  made  the 
street  unsafe,  and  knowingly  left  it  so,  cannot  escape  behind  the  charter  provisions, 
as  it  might  if  the  defect  had  resulted  from  any  extrinsic  cause. 

2.  SAMIt— GABE  BT  WATrABEB. 

In  an  action  against  a  dty  brought  by  one  injured  while  driving  through  one  of 
its  streets  owing  to  a  defect  in  the  street  which  the  citv  had  negligently  left  unre- 
paired, it  is  not  sufficient  to  exempt  the  city  from  liability  to  the  injured  party  that, 
if  he  had  known  of  the  defect,  he  might  have  avoided  the  accident  by  careful  driv- 
ing. One  is  not  obliged  to  look  out  for  and  provide  against  defects  in  the  streets  of 
a  dty. 

Appeal  from  district  couri;,  Harris  county. 

C.  Anson  Jones,  for  appellant.    B.  P,  Hamblen,  for  appellee. 

Gaikss,  J.  This  is  a  suit  against  appellants  by  appellee  to  recover  dam- 
ages for  a  personal  injury  received  by  the  wife  of  the  latter.  Appellee,  who 
had  his  wife  with  him,  was  driving  his  wagon  along  one  of  the  streets  of  the 
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city  of  Houston,  and  ran  into  a  hole.  By  a  Jolt  caused  by  the  depression,  the 
wife  was  thrown  from  the  vehicle,  and  thereby  injured.  One  Hatter  had  en- 
tered into  a  contract  with  the  city  to  gravel  the  street,  and,  in  pursuance  of 
his  agreement,  had  made  an  excavation  about  eight  inches  deep  at  the  place 
where  the  accident  occurred.  The  authorities  of  the  city,  becoming  dissatis- 
fied with  the  manner  in  which  he  was  performing  the  contract,  had  stopped 
the  work,  and  the  excavation  was  left  as  he  had  made  it. 

The  cause  was  submitted  to  a  Jury,  and  it  is  assigned  that  the  court  erred 
in  failing  to  charge  that  plaintiff  could  not  recover  unless  written  notice  had 
been  given  to  the  mayor  or  street  commissioner  of  the  city  of  the  defect  in 
the  street  before  the  time  of  the  alleged  injury,  and  in  refusing  to  give  spe- 
cial instructions  to  that  effect  asked  by  defendants.  It  is  admitted  that  no 
such  notice  was  given.  In  support  of  the  assignment,  we  are  referred  to  sec- 
tion 24  of  the  amended  charter  of  the  city,  which  reads  as  follows:  "That  said 
corporation  shall  not  be  liable  to  any  person  for  damages  for  injuries  caused 
from  streets,  ways,  crossings,  bridges,  or  sidewalks  being  out  of  repair  from 
gross  negligence  of  said  corporation,  unless  the  same  shall  have  remained  so 
for  ten  days  after  special  notice  in  writing  given  to  the  mayor  or  street 
commissioner."  Sp.  Laws  1879,  p.  22.  The  provision  is  a  most  stringent 
one,  and  its  practical  effect  would  seem  to  be  to  exempt  the  city  from  all  lia- 
bility for  such  defects  as  ordinarily  accrue.  But  we  cannot  say  that  it  should 
not  be  enforced  in  a  case  in  which  it  is  applicable.  We  are  of  opinion,  how- 
ever, that  it  does  not  apply  to  the  case  before  us.  There  may  be  some  reason 
in  requiring  notice  to  the  city  authorities  of  a  defect  accruing  from  ordinary 
causes;  such  as  the  action  of  floods,  the  use  of  the  street  by  the  public,  or  it 
may  be  said  from  any  cause  except  by  the  action  of  the  city  itself.  But  in 
the  present  case  the  city  put  a  contractor  to  work  upon  the  street,  stipulating 
to  have  an  excavation  made  which  was  to  be  filled  with  gravel,  and  after  the 
work  had  begun,  and  the  street  rendered  unsafe  for  travel,  discharged  the 
contractor,  and  left  the  work  in  an  unfinished  condition.  This  action  was 
taken  by  the  very  officers  to  whom  the  charter  required  the  notice  of  defects 
to  be  given.  The  city  is  not  sought  to  be  held  liable  for  an  injury  caused  by  a 
defect  accruing  from  any  extrinsic  cause  whatever,  but  for  having  by  its  own 
procurement  made  the  street  unsafe,  and  knowingly  left  it  in  that  condition. 
The  street  commissioner  himself  testified  on  the  trial  that  he  "made  no  re- 
pairs" of  the  defective  street  because  he  considered  it  the  duty  of  the  con- 
tractor to  do  it.  Under  these  circumstances,  we  are  of  opinion  that  no  proof 
of  a  written  notice  was  necessary  in  order  to  hold  the  city  liable  for  the  in- 
jury complained  of  in  this  case,  and  in  this  view  we  are  sustained  by  the  case 
of  City  of  Springfield  v.  Le  Claire,  49  III.  476,  in  which  a  like  provision  in 
the  charter  of  that  city  was  held  not  to  apply  under  a  very  similar  state  of 
facts  to  those  presented  by  the  record  before  us. 

The  fifth  assignment  of  error  complains  that  the  charge  of  the  court  as- 
sumes that  the  street  was  in  a  bad  condition.  The  court  charged  the  jury, 
among  other  things,  that  "If  further  satisfied  from  the  evidence  that  the  in- 
juries to  plaintiff's  wife  resulted  from  and  were  caused  by  the  bad  condition 
of  the  street,  as  alleged  in  the  petition,  *  *  *  find  for  plaintiff. "  The  as- 
signment is  not  well  taken.  The  charge  neither  assumes  the  fact,  nor  w<is  it 
csdculated  to  mislead  the  Jury,  as  is  claimed  in  the  proposition  under  the  as- 
signment. 

It  is  further  claimed,  however,  that  since  Hatter  was  an  independent  con- 
tractor, and  not  an  agent  of  the  city,  the  latter  cannot  be  held  liable  for  his 
acts.  But  the  evidence  shows  clearly  that  the  city  had  discharged  its  con- 
tractor, and  then  took  no  steps  to  repair  the  injury  that  had  been  done  to  the 
street  by  the  excavation.  It  would  seem,  however,  that  the  weight  of  au- 
thority is  against  appellant's  proposition,  as  applicable  to  a  case  where  the 
work  itself  to  be  done  is  attended  with  danger  to  the  public.    See  City  cf 

Digitized  by  VjUUV  IC 


Tex.]  CRAWFORD   V.  WILCOX.  695 

Springfield  v.  Le  Claire,  supra;  2  Dill.  Mun.  Corp.  (3d  Ed.)  g§  1029,  1030. 

We  think  the  evidence  sufficient  to  sustain  the  verdict.  It  is  true  that  the 
testimony  for  appellant  showed  that  many  persons  had  crossed  with  vehicles 
the  street  at  the  place  of  the  excavation  without  injury;  and  it  may  be  that  a 
person  who  knew  of  the  defect  could  have  avoided  danger  by  careful  driving. 

We  do  not  see  that  appellee  was  guilty  of  any  negligence  in  not  being  on 
the  lookout  for  holes  in  the  street  of  a  ci^,  and  especially  when  the  street  at 
that  place  was  in  good  condition  the  last  time  he  had  passed  over  it.  The  un- 
disputed fact  that  his  wife  was  thrown  from  his  wagon  by  the  Jolt  caused  by 
the  excavation  is  sufficient  proof  of  its  dangerous  character. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 


Crawford  and  others  tj.  Wilcox  and  others. 
{Supreme  Omrt  of  Texas.    March  1,  1887.) 

1.  JUDOMBHT— EnTBY — MlBTAKE  IK  INITIAL  LeTTEK  OF  PaRTY'S  NaME. 

There  is  no  material  variance  where  a  judgment  is  entered  in  favor  of  *' Laura 
Wilcox,  guardian  of  W.  L.  Wilcox,"  when  the  correct  name  of  the  infant  is  W.  B. 
Wilcox.i 

2.  Bbkvice  op  Pbocisb— Ik  Ahotbbb  County — Delivesinq  Copt  of  Petition— Rev. 

St.  Tex.  Art.  1220. 

Under  Rev.  St.  Tex.  art.  1220,  providing  that  the  officer  serving  process  on  a  de- 
fendant outside  the  county  where  suit  is  pending  shall  deliver  to  him  a  certified 
copy  of  the  petition,  the  officer  must  deliver  the  certified  copy,  whether  the  citation 
80  commands  or  not. 

Error  to  district  court.  Waller  county. 

Harvey  d*  Broioiie,  for  plaintiffs  in  error.  C.  R,  Breedlove,  for  defendants 
in  error. 

Willie.  C.  J.  The  defendants  in  error  sued  J.  A.  Peebles,  R.  W.  Craw- 
ford, and  W.  F.  Durr  on  a  promissory  note  made  payable  to  "Laura  S.  Wfl- 
cox,  guardian  of  W.  B.  Wilcox,  minor,  and  Fannie  J.  Wilcox;"  and  alleged 
that  Peebles  was  a  resident  of  Waller  county  when  the  suit  was  brought,  and 
that  the  other  two  defendants  were  residents  of  Harris  county,  but  tempora- 
rily in  the  county  of  Waller.  Citations  for  all  the  defendants  were  issued  to 
Waller  county,  but  those  for  Durr  and  Crawford  were  returned  without  serv- 
ice. Aliases  were  issued  immediately  to  Harris  county,  the  returns  upon 
which  showed  that  these  two  defendants  had  each  been  served  with  a  copy  of 
the  citation,  and  also  a  ceilified  copy  of  the  petition.  All  the  defendants  hav- 
ing failed  to  answer,  judgment  by  default  was  taken  against  them,  in  which 
Laura  Wilcox  was  described  as  the  guardian  of  W.  L.  Wilcox,  minor;  and 
from  this  judgment  the  present  writ  of  error  was  sued  out. 

The  assignment  of  error  which  objects  to  the  judgment  for  a  variance  in 
the  initial  letter  of  the  minor^s  middle  name  hardly  deserves  to  be  noticed. 
This  letter  was  of  no  importance  in  identifying  the  minor;  and,  besides,  the 
addition  of  "guardian,"  etc.,  after  Laura  Wilcox's  name  was  a  mere  descriptio 
personcBf  and  might  be  rejected  altogether  without  affecting  her  right  to  sue 
and  obtain  judgment  upon  the  note. 

There  was  no  necessity  for  a  supplemental  petition  to  authorize  citations  to 
issue  to  Harris  county.  The  statute  says  that  citations  may  issue  to  the  county 
where  the  defendant  is  alleged  to  reside  or  be,  and  Crawford  and  Durr  were 
alleged  to  reside  in  Harris  county.  A  supplemental  petition  could  have  al- 
lege no  more,  and  hence  could  not  have  given  better  directions  to  the  clerk 
as  to  where  he  should  send  the  process  than  was  already  contained  in  the  peti- 
tion on  file. 


^See  note  at  end  of  case. 
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Articles  1215  and  1448  of  the  Revised  Statutes  prescribe  what  the  citation 
shall  command.  There  is  nothing  in  either  of  these  articles  which  requires 
that  the  writ  shall  order  the  oificer  to  whom  it  is  directed  to  deliver  to  the  de- 
fendant a  certified  copy  of  the  petition.  Article  1220  does  prescribe  that  the 
officer  serving  a  defendant  outside  of  the  county  where  the  suit  is  pending 
shall  deliver  to  him  a  certified  copy  of  the  petition.  This  is  made  his  duty 
by  the  statute,  and  must  be  done  whether  the  citation  so  commands  or  not. 
The  officer^s  return  shows  that  he  fully  and  literally  complied  with  this  pro- 
vision of  the  statute;  and,  the  citations  following  in  all  respects  the  form  pre- 
cribed  in  articles  1215  and  1443,  the  process  and  service  were  good,  and  the 
judgment  by  default  was  properly  taken.  This  disposes  of  all  the  objections 
taken  by  the  plaintiff  in  error. 

The  judgment  will  be  affirmed;  but,  as  it  is  not  apparent  that  the  case  was 
brought  liere  for  delay,  as  suggested  by  the  defendants  in  error,  no  damages 
will  be  a>varded. 

NOTE. 

Where  a  judgment  has  been  taken  against  a  party  personally  served,  and  by  mistake, 
but  without  fraud,  the  plaintiffs  name  is  given  as  John  W.  instead  of  James  W.,  it 
cannot,  on  collateral  attack,  be  treated  as  a  nullity,  McGaughey  v.  Woods,  (Ind.)  7  N. 
£.  JRep.  7,  and  note.  A  judgment  duly  rendered  against  one  whose  name  is  misspelled, 
is,  when  docketed,  a  lien  on  his  real  estate,  unless  as  against  those  who  can  claim  that, 
by  reason  of  the  misspelling,  the  docket  is  no  notice  to  them.  Fuller  v.  Nelson,  (Minn.) 
28  N.  W.  Rep.  512,  and  note. 

As  to  misnomer  in  an  indictment,  see  Walter  v.  State,  (Ind.)  5  N.  E.  Rep.  73S,  and 
note. 


Ltskosski  v.  Statb.* 
{Oatiri  of  Appeals  of  Texas.    February  16,  1887.) 

1.  MAirsLAnaRTEB— Gharob  or  thb  CJourt. 

See  the  opinion  in  exUiuo  for  a  state  of  proof  in  a  murder  trial  whereunder  the 
omission  or  the  trial  court  to  instruct  the  jury  upon  the  law  of  manslaughter  WM 
fundamental  error. 

2.  Samb— Instruction. 

The  evidence  in  this  case  presented  the  issue  of  an  acting  together  by  the  defend- 
ant and  another  in  the  perpetration  of  the  homicide,  upon  which  the  court  prop- 
erly instructed  the  jury.  But  note  that  the  evidence  also  presented  the  issue  of  an 
independent  homicide  by  the  third  party;  the  failure  of  the  trial  court  to  charge 
upon  that  phase  of  case  being  fundamental  error. 

Appeal  from  district  court,  Wilson  county. 

This  conviction  was  in  the  second  degree  for  the  murder  of  Frank  Man* 
drilla.  A  term  of  10  years  in  the  penitentiary  was  the  penalty  awarded. 
The  opinion  discloses  the  entire  case. 

W,  K.  Dial  and  i.  8.  Lawhon,  for  appellant. 

The  failure  of  the  trial  court  to  instruct  the  jury  upon  the  law  of  man- 
slaughter was  fundamental  error.  Johnson  v.  State,  43  Tex.  612;  McLaugh' 
lin  V.  StaU,  10  Tex.  App.  340. 

Asst,  Atty,  Gen.  Burts,  for  the  State. 

Hurt,  J.  This  is  an  appeal  from  a  verdict  and  judgment  of  conviction 
for  the  offense  of  murder  of  the  second  degree  found  and  rendered  against  the 
appellant  at  the  December  term,  1886,  of  the  Wilson  county  district  court.  It 
is  assigned  as  error  (1)  that  the  whole  law  of  the  case  was  not  given  in  charge 
to  the  jury;  and  (2)  that  the  court  failed  to  instruct  the  jury  as  to  the  law  of 
manslaughter. 

It  is  contended  that  there  was  sufficient  evidence  upon  which  to  base  the 
theory  of  manslaughter,  and  that,  therefore,  the  court  should  have  instructed 

>  Reported  by  Messrs.  Jackson  &  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peals. 
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upon  tills  view.  It  therefore  becomes  necessary  to  examine  the  evidence  as 
presented  in  the  statement  of  facts, —a  statement  which,  it  may  be  said,  pre- 
sents some  remarkable  features. 

It  was  in  evidence  that  Mandrilla,  the  deceased,  Imd  been,  up  to  a  short 
time  before  the  homicide,  in  the  employ  of  the  appellant  as  a  laborer,  but  that 
the  employment  had  terminated;  that,  on  the  day  of  the  homicide,  appellant, 
deceased,  and  one  Kruse,  who  appears  to  have  been  living  with  appellant, 
were  at  the  neighborhood  store  of  one  Theodore  Felix,  a  few  miles  distant 
from  the  appellant*8  house;  that  while  there  deceased  purchased  two  bottles 
of  whisky  from  Felix, — appellant  and  Kruse  remaining  at  the  former's  wagon, 
while  deceased  went  for  the  whisky ;  and  that  the  three  then  started  in  the 
direction  of  appellant's  house,  the  three  seemingly  sober  and  friendly.  Tliis 
was  shortly  after  midday  of  June  20,  1886.  About  3  o'clock  f.  m.,  the  wife 
of  appellant  went  over  to  the  house  of  a  neighbor,  one  Flock,  living  a  few 
hundred  yards  distant,  with  the  report  that  tlie  deceased  had  come  to  their 
house  drunk,  and  had  fallen  over  dead,  and  desiring  to  have  a  coffin  made  for 
his  interment.  About  half  an  hour  afterwards,  Mrs.  Flock  went  to  appel- 
lant's house,  and  there  found  Mandrilla  lying  dead  on  the  gallery,  his  body 
<x)vered  with  a  wagon  sheet,  and  his  face  discolored  as  though  bruised.  Save 
for  one  place,  there  was  no  blood  on  the  gallery,  nor  was  the  clothing  of  the 
deceased  bloody,  nor  was  there  on  the  gallery  or  clothing  any  sign  of  recent 
wetting.  Defendant,  at  this  time,  appeared  to  be  drunk,  and  was  walking 
^bout  cursing  Mandrilla  for  dying  on  his  premises. 

On  the  night  of  the  said  June  2Qth,  Kruse  and  one  Piedola  went  to  the  house 
of  A.  McGlung,  a  justice  of  the  peace,  and  the  former,  through  the  latter  as 
interpreter,  stated  that  Mandrilla  had  died  as  before  stated,  and  asked  that  an 
inquest  be  held,  and  the  justice  informed  him  that,  if  be  had  died  as  stated, 
there  was  no  necessity  for  an  inquest.  The  addition  of  the  fact  that  appel- 
lant had  stated  to  Felix,  who  came  on  the  morning  of  the  21st  to  see  to  the 
burial  of  the  deceased,  that  they  had  buried  his  body  in  a  grave  five  feet  deep, 
inclosed  in  a  coffin  they  had  made,  summarizes  the  undisputed  facts,  and 
brings  the  evidence  down  to  the  point  of  divergence  and  conflict. 

The  officer  holding  the  inquest  on  the  day  following  the  homicide  testified 
that,  ''at  the  back  side  in  the  north  comer  of  the  field,  on  the  Cibolo  creek, 
we  came  to  the  place  where  the  body  was  buried.  We  dug  it  up.  The  body 
was  in  a  hole  about  two  feet  deep,  and  just  wide  enough  to  crowd  the  body 
into.  The  body  was  buried  without  a  coffin,  or  a  board  or  plank  of  any  kind 
about  it.  The  grave  was  perfectly  level  with  the  ground.  There  was  noth- 
ing to  indicate  that  a  human  body  was  buried  there,  except  that  the  diii  im- 
mediately over  the  body  appeared  to  have  been  recently  dug  or  loosened  up." 
It  was  further  in  evidence  that  the  face,  head,  and  neck  were  black  under  the 
skin  from  bruises,  and  that  the  surgical  examination  developed  that  the 
vertebral  column  was  broken  at  or  about  the  point  of  junction  with  the  liead. 

The  wife  of  appellant  testified  on  the  trial  as  to  the  facts  of  deceased,  her 
husband,  and  Kruse  coming  home  together;  that  they  drank  together,  the 
deceased  being  drunk,  and  the  other  two  sober;  that  they  sat  down  together 
to  dinner,  when  deceased  went  into  the  kitchen  and  picked  up  a  butcher 
knife;  that  she  told  him  to  put  it  down;  that  he  "made  no  reply,  but  walked 
out  with  the  knife  into  the  yard,  and  laid  down  on  a  bed,  with  the  knife 
stuck  about  him  somewhere.  I  went  into  the  house  where  my  husband  was, 
and  told  him  that  Mandrilla  had  taken  the  knife  out  of  the  kitchen.  He  [ap- 
pellant] got  up,  and  picked  up  his  gun,  and  went  out  to  where  Mandrilla  was 
lying  down  on  the  bed,  and  told  him  to  give  up  that  knife  or  he  would  kill 
him.  Mandrilla  raised  up  and  threw  the  knife  away,  and  he  and  my  hus- 
band then  got  into  a  scuffle,  and  both  of  them  had  hold  of  the  gun.  Kruse 
came  out  then,  and  stopped  them,  and  my  husband  carried  the  gun  back  into 
the  house.    *    *    *    In  a  little  while  Mandrilla  came  into  the  room  where 
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Kruse  was  sitting  reading,  and  called  him  a  *  son  of  a  b h/  and  Kruse  got 

up,  and  threw  him  down  on  the  floor,  and  Mandrilla  got  up,  and  was  stagger- 
ing around  the  room,  and  Kruse  caught  him  again,  and  threw  him  to  the 
floor,  and  got  on  him,  and  caught  him  by  the  head,  and  knocked  his  head 
against  the  floor,  and  twisted  his  head  around  twice,  and  let  him  alone.  I 
then  went  over  to  Mr.  Antonio  Flock's.  «  *  *  i  told  Mr.  Flock  that 
Mandrilla  had  fallen  down  on  the  floor  dead,  or  was  dying,"  etc. 

Upon  cross-examination,  and  for  the  purpose  of  contradicting  the  witness, 
the  following  was  elicited:  "I  testified  before  the  jury  of  inquest,  and  did  not 
tell  that  Kruse  threw  Mandrilla  to  the  floor  and  twisted  his  head.  I  told  the 
jury  of  inquest  that  Mandrilla  came  to  my  house  drunk  and  fell  dead.  I  did 
testify  *  *  *  that  I  did  not  see  my  husband,  Kruse,  or  Mandrilla  drink 
any  whisky.  I  also  stated  *  *  *  that  I  was  in  the  kitchen  when  Man- 
drilla fell  dead;  also  *  *  *  that  my  husband  was  drinking,  but  knew 
what  he  was  doing.  *  *  *  I  did  testify  that  in  the  morning  before  they 
left  home  I  saw  my  husband  pay  Mandrilla  91.50  due  him.  My  husband  was 
not  owing  Mandrilla  anything;  he  had  paid  him  for  his  work  the  sum  of 
$5.75  when  he  quit  work.  *  *  *  I  was  in  the  kitchen  when  Kruse  threw 
Mandrilla  to  the  floor,  and  twisted  his  head.  There  is  one  room  between  the 
gallery  and  kitchen,  but  I  could  see  the  front  gallery.  *  *  *  My  husband 
and  Kruse  put  the  body  on  a  sled  the  next  day,  and  carried  it  off.  I  also  tes- 
tified before  the  jury  of  inquest  that  my  husband  and  Kruse  were  within  two 
steps  of  Mandrilla  when  he  fell  dead.  *  *  *  It  was  about  four  o'clock 
when  Mandrilla  fell  dead.''  The  state  then  put  in  evidence  such  poitions  of 
Mrs.  Liskosski^s  testimony  as  she  had  been  questioned  about,  the  testimony 
being  about  as  indicated  by  the  questions  and  answers  propounded  and 
elicited,  as  a  predicate  for  impeachment. 

This  testimony  of  appellant's  wife,  it  is  to  be  observed,  is  the  only  evidence 
in  the  record  purporting  to  be  given  by  a  witness  to  the  transaction.  Kruse 
was  also  present,  but  he  has  not.  spoken;  and  it  is  to  be  inferred  that  he  is 
either  dead,  has  left  the  country,  or  has  been  rendered  incompetent  as  a  wit- 
ness by  indictment  for  the  same  offense.  That  the  palpable  and  material 
conflicts  between  Mrs.  Liskosski's  testimony  on  the  trial  and  that  given  by 
her  upon  the  inquest  cast  grave  suspicion  upon  her  entire  credibility,  is  not 
to  be  denied.  Yet,  granting  to  this  its  proper  legal  force  in  reaching  a  con- 
clusion upon  the  general  question  of  guilt  or  innocence,  does  not  her  testi- 
mony, in  some  of  its  parts,  present  the  theory  that  the  killing,  if  there  was  a 
killing,  was  upon  sudden  quarrel  and  without  malice?  We  conclude  that  it 
does:  and,  in  so  concluding,  it  is  not  said  that  the  appellant  is  not  guilty,  if 
guilty  at  all,  of  a  higher  grade  of  offense  than  manslaughter^  or  that  he  t^ 
guilty  of  that  offense;  nor  was  it  necessary  that  either  deduction  should  have 
been  drawn  by  the  trial  judge  below,  nor  is  it  now  by  us  here.  Any  theory 
legitimately  arising  out  of  the  evidence  in  a  case  imposes  upon  the  court  the 
duty  of  submission  by  appropriately  instructing  upon  the  law  governing  it; 
and  this,  without  regard  to  the  strength  or  weakness  of  the  supporting  facts. 
Uniform  with  the  previous  rulings  of  this  court  is  the  doctrine  here  declai-ed, 
viz.:  The  charge  of  the  court  must  make  a  pertinent  application  of  the 
law  covering  every  theory  arising  out  of  the  evidence;  that  the  duty  is  not 
dei>endent  upon  the  court's  judgment  of  the  strength  or  weakness  of  the 
testimony  supporting  the  theory,  it  being  the  prerogative  of  the  jury  to  pass 
upon  the  probative  force  of  the  testimony.  The  court  should  have  given  an 
instruction  upon  the  law  of  manslaughter,  and  its  failure  to  do  so  was  error. 

The  testimony  presents  still  another  theory  of  the  case,  viz.,  that  the  con- 
test between  the  appellant  and  deceased  had  terminated,  (the  struggle  over 
the  butcher  knife  and  gun,)  and  that  a  new  and  independent  difficulty  had 
arisen  between  Kruse  and  deceased,  in  the  course  of  which  Kruse  twice  bore 
the  deceased  to  the  floor,  pounding  the  floor  with  his  head,  and  twisting  his 
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neck  from  side  to  side.  The  learned  trial  judge,  having  already  properly  in- 
structed the  jury  upon  a  homicide  based  upon  the  theory  that  Kruse  and  ap- 
pellant acted  together  In  its  commission,  should  have  also  instructed  upon 
the  alternative  theory  arising  out  of  this  last-mentioned  evidence,  viz.,  a 
homicide  in  which  Kruse  acted  alone.  This  omission  to  do  this  was  also 
error;  and,  though  neither  this  nor  the  error  before  discussed  was  excepted 
to  at  the  time,  they  were  such  as  require  reversal  as  being  calculated  to  prej* 
udice  the  rights  of  appellant. 
The  Judgment  is  reversed,  and  the  cause  remanded. 


McGoNNELL  t>.  State.* 
{Qmrt  of  AppeaU  of  Texas.    November  17,  1886.) 

1.  MURDBR— IhDIOTMKNT. 

It  is  a  well-iiettled  principle  of  criminal  pleading  that  if,  eliminating  snrplostge, 
an  indictment  80  avers  the  constituents  of  tne  offense  as  to  apprise  the  defendant  of 
the  charge  against  him,  and  enable  him  to  plead  the  judgment  in  bar  of  another 
prosecution,  it  is  good,  in  substance,  under  our  Code.  Hee  the  opinion  inexteruo  for 
an  indictment,  with  surplusage  eliminated  by  the  court,  held  sufficient  to  charge 
murder  in  the  first  d^ree;  and  see  the  statement  of  the  case  for  the  charging  part 
of  the  indictment  in  full. 

2.  Samr— Evidence. 

It  was  objected  by  the  defense,  in  a  murder  trial,  that  the  court  erred  in  permit* 
ting  the  state  to  prove  by  four  witnesses  the  condition  of  the  body  of  the  deceased 
after  exhumation.  Two  witnessee  present  at  the  exhumation  of  the  body  having 
testified  to  its  condition  when  they  saw  it,  the  state  was  permitted  to  prove  its  con- 
dition by  two  other  witnesses,  one  of  whom  was  a  physician.  Held,  that  there  was- 
no  error  in  the  action  of  the  trial  court. 
8.  Same— Privilege  of  Cou;^sel. 

The  abuse  of  the  privil^e  of  argument  by  counsel,  in  order  to  authorize  a  re» 
versal  of  a  conviction,  must  appear  to  have  been  so  gross  in  the  use  of  words,  terms, 
and  epithets  unwarranted  by  tne  evidence  that  they  were  calculated  to  injure  ma- 
terially the  rights  of  the  defendant.  See  the  opinion  in  extenao  for  the  remarks  em- 
ployed by  the  state's  counsel  held,  though  reprehensible,  not  to  constitute  per  te 
sucn  an  abuse  of  the  privilege  of  argument  as  to  require  the  reversal  of  the  convie- 
tion.« 
4.  Same — Insawitt. 

Charge  of  the  court  properly  omitted  to  instruct  the  jury  upon  the  law  of  insan- 
ity, when  there  was  a  total  absence  on  the  trial  of  any  evidence  tending  to  raise 
that  issue. 
6.  Same— Nbolioevt  Homicide  of  the  Fir9T  Degree. 

Trial  courts  are  required  by  statute  to  charge  the  jury  upon  the  whole  law  of  the- 
case,  and  it  becomes  imperative  upon  the  court  to  instruct  upon  every  phase  of 
case  raised  by  the  evidence,  however  impotent  such  evidence  may  appear  to  be. 
Exception  to  an  omission  to  charge  the  wliole  of  the  law  devolves  upon  this  court 
the  duty  of  reversing  a  conviction  without  inquiry  as  to  the  effect  of  such  error 
upon  the  trial.  See  the  statement  of  the  case  for  evidence  held  to  demand  of  the 
trial  court  a  oliarge  upon  the  law  of  negligent  homicide  of  the  first  degree. 

Appeal  from  district  court,  Parker  county. 

1  Reported  by  Messrs.  Jackson  &  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peals. 

*  Respecting  misconduct  of  counsel  in  argument  aa  a  ground  for  granting  a  new  trial. 
see  Hopt  v.  People,  7  Sup.  a.  Rep. 614 ;  Bullard  v.  Boston  <fc  M.  R.  R..  (N.  H.)  6  Atl.  Rep. 
838,  and  note;  Felix  v.  Schamweber,  (111.)  10  N.  E.  Rep.  16;  People  v.  Carr,  (Mich.)  31 
N.  W.  Rep.  691 ;  Gallinger  v.  Lake  Shore  Traffic  C^.,  (Wis.)  30  N.  W.  Rep.  790;  Henry 
V,  Sioux  (Jlty  &  P.  R.  Co..  (Iowa,)  Id.  630,  and  note;  Manning  v.  Bresnahan,  (Mich.) 
Id.  189 ;  Palmer  v.  Utah  k  N.  Ry.  Co..  (Idaho,)  13  Pac.  Rep.  425  ;  Moore  v.  State,  (Tex.) 
2  8.  W.  Rep.  887;  Huckshold  v.  St.  Louis,  I.  M.  A  S.  Ry.  Co.,  (Mo.)  Id.  794 ;  Stone  v. 
State,  (Tex.)  Id.  586;  Little  Rock  <fc  Ft.  S.  Ry.  Co.  v.  Cavenesse,  (Ark.)  Id.  605,  and 
note;  Brennan  v.  City  of  St.  Louis,  (Mo.)  Id.  481 ;  Willis  v.  Lowry,  (Tex.)  2  S.  W.  Rep. 
449;  State  v.  Forsythe,  (Mo.)  1 8.  W.  Rep.  834;  State  v.  Robertson,  (8.  C.)  1  8.  E.  Rep. 
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The  verdict  in  this  case  found  the  appellant  guilty  of  manslaughter,  and 
awarded  hira  a  term  of  four  years  in  the  penitentiary,  under  an  indictment 
for  murder,  the  charging  part  of  which  reads  as  follows,  the  words  elimi- 
nated by  this  court  being  in  italics:  "*  *  *  That  one  Eli  McConnell,  late 
of  said  county,  on,  to-wit,  the  fifteenth  (15th)  day  of  November,  A.  D.  1882,  In 
naid  county  of  Parker  and  state  of  Texas,  not  having  the  fear  o/Qod  b^ore 
his  eyes,  but  being  mof>ed  and  seduced  by  the  instigation  of  the  devil,  and  of 
his  malice  aforethought,  contriving  and  intending  one  Viola  Hunt  McConnell 
to  deprive  of  her  life,  did  then  and  tliere  with  force  and  arms  make  an  assaulc 
upon  the  body  of  the  said  Viola  Hunt  McConnell,  and  a  certain  pistol,  the 
same  being  a  deadly  weapon,  which  he,  the  said  Eli  McConnell,  in  his  hands 
then  and  there  had  and  held,  which  said  pistol,  as  aforesaid,  was  charged  with 
gunpowder  and  leaden  bullets,  he,  the  said  Eli  McConnell,  did  then  and  there 
-discharge  and  shoot  off  to,  at,  and  against  her,  the  said  Viola  Hunt  McCon- 
neW^a  female  child  in  being  within  the  state  of  Teocas  aforesaid ,  feloniously ^ 
wilfully,  and  of  his,  tfie  said  Eli  McConnelVs,  express  malice  aforethought, 
inflict  one  mortal  fDound  in  and  upon  th$  head  cf  Tier,  the  said  Viola  Hunt 
McConnell,  of  which  said  mortal  wound  she,  the  said  Viola  Hunt  McConnell, 
then  and  there  died.  And  so  the  grand  jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  say  that  the  said  Eli  McConnell,  in  manner  and  form  aforesaid, 
feloniously,  willfully,  and  of  his  express  malice  aforethought,  did  kill  and 
murder  the  said  Viola  Hunt  McConnell,  contrary  to  the  law,  and  against  the 
peace  and  dignity  of  the  state.*' 

The  testimony  for  the  state  discloses  substantially  the  following  facts:  The 
defendant,  his  wife  and  children,  lived  in  the  town  of  Weatherford.  His 
father  and  family  lived  in  the  country  some  miles  distant.  Domestic  trouble 
arose  between  the  defendant  and  his  wife  as  the  result  of  discoveries  made  by 
defendant  exciting  his  suspicion  of  her  conjugal  fidelity.  Resulting  quar- 
rds  terminated  in  their  agreement  to  go  to  the  house  of  defendant's  father, 
for  the  purpose  of  consultation  and  settlement.  Defendant,  his  wife,  and  an 
infant  left  Weatherford  in  a  buggy  on  the  evening  of  November  15, 1882.  The 
defendant,  who  was  then  under  the  influence  of  whisky,  took  a  small  flask 
of  the  liquor  with  him.  Over  the  protest  of  his  wife,  and  parties  at  his  house 
when  he  left,  he  also  took  his  pistol.  At  a  point  on  the  road  near  the  bouse 
of  one  of  the  witnesses,  a  lady's  hat  was  seen  to  fall  from  the  buggy.  The 
buggy  stopped  a  few  yards  on  the  road  from  where  the  hat  fell  out,  and  the 
defendant  got  out  of  the  buggy,  and  started  back  aft«r  the  hat.  Defendant 
had  not  reached  the  hat,  when  Mrs.  McConnell  plied  the  whip  to  the  horses, 
;md  started  them  full  speed  up  the  road.  Defendant  turned  and  ran  on  foot  in 
pursuit  of  the  buggy.  He  was  but  a  short  distance  behind,  and  to  the  side  of 
the  buggy,  when  they  passed  beyond  the  view  of  the  witnesses.  A  few  min- 
utes later  several  reports  of  a  pistol  fired  in  the  direction  pursued  by  the  buggy 
and  defendant  were  heard.  Some  hours  later,  the  buggy  passed  back  ov^ 
the  same  route  going  towards  Weatherford.  Defendant  and  his  wife  arrived 
at  defendant's  father's  house  about  dusk.  The  infant  was  passed  from  the 
buggy  dead.  Defendant  explained  that  he  accidently  overturned  his  buggy 
in  a  creek,  and  that  the  child  was  killed  by  falling  head  first  on  a  stone.  The 
infant  was  buried  next  day.  Defendant  and  his  wife  returned  to  their  home 
on  the  evening  of  the  day  of  the  funeral,  and  the  defendant,  in  the  presence 
and  hearing  of  his  wife,  explained  to  the  lady  he  left  in  charge  of  his  house 
that  his  child  was  killed  by  the  accidental  overturning  of  the  buggy  in  the 
creek.  A  week  or  two  later  the  body  of  the  child  was  exhumed*  and  the  cause 
of  its  death  ascertained  to  be  a  gunshot  through  the  head.  The  testimony 
for  the  defense  tended  to  present  the  theory  that  the  defendant  was  exasper- 
ated by  his  wife,  who  threw  her  hat  out  of  the  buggy  in  order  to  get  him  out 
of  it,  and  then  fled  from  him,  and  that  he  fired  at  the  horses,  designing  to  dis- 
able one  of  them,  and  thereby  stop  the  flight  of  his  wife.    Defendant's  par- 
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ents  testified  that,  upon  the  arrival  at  their  house  of  the  defendant  and  his 
wife,  the  wife  explained  that  the  defendant  struclc  at  lier  with  his  pistol, 
missed  her,  and  struck  the  child,  then  in  her  arms,  on  the  head,  and  acci- 
dently  killed  it,  the  hammer  of  the  pistol  penetrating  the  child's  brain. 

ffood,  Lanham  <&  Stephens,  for  appellant,  maintaining;  the  doctrine  an- 
nounced in  the  last  head-note  of  this  report,  and  controverting  the  others. 

Asst.  Atty,  Gen.  Burts,  for  the  State. 

White,  P.  J.  Motions  were  made  by  defendant  both  to  quash  and  in  arrest 
of  Judgment  for  supposed  fatal  defects  in  tlie  indictment.  Ttiere  is  no  ques- 
tion but  that  the  indictment  is  inartistic,  and  in  some  unnecessary  averments 
rather  confusing.  With  regard  to  pleading  in  a  criminal  case,  it  is  well 
settled  that  if,  eliminating  surplusage,  an  indictment  so  avers  the  constitu- 
ents of  the  offense  as  to  apprise  the  defendant  of  the  charge  against  him,  and 
enable  him  to  plearl  the  judgment  in  bar  of  another  prosecution,  it  is  good, 
in  suljstance,  under  our  Code.  Coleman  v.  State,  2Tex,  App.  512;  Burke  v. 
State,  5  Tex.  App.  74:  Mayo  v.  State,  7  Tex.  App.  842;  Holden  v.  State,  18 
Tex.  App.  91;  Moore  v.  State,  20  Tex.  App.  275.  Now,  eliminating  as  far 
as  we  can  all  mere  verbiage,  confused  matter,  and  surplusage  from  the  indict- 
ment in  this  case,  it  reads  as  follows,  (omitting  formal  portions:)  That  the 
accused,  "late  of  said  county,  on,  to-wit,  the  fifteenth  (15th)  day  of  No- 
vember, A.  D.  one  thousand  eight  hundred  and  eighty-two,  in  said  county  of 
Parkar,  state  of  Texas,  •  •  *  and  of  his  malice  aforethought,  contriving 
and  intending  one  Yiola  Hunt  McConnell  to  deprive  of  her  life,  did  then  and 
there  with  force  and  arms  make  an  assault  upon  the  body  of  the  said  Yiola 
Hunt  McConnell,  and  a  certain  pistol,  the  same  being  a  deadly  weapon,, 
which  he,  the  said  Eli  McConnell,  in  his  hands  then  and  there  had  and  held, 
which  said  pistol  as  aforessdd  was  charged  with  gunpowder  and  leaden 
bullets,  he,  the  said  Eli  McConnell,  did  then  and  there  discharge  and  shoot  oft 
to,  at,  and  against  her,  the  said  Viola  Hunt  McConnell.  *  •  *  And  so 
the  grand  jurors  aforesaid,  upon  their  oaths  aforesaid,  do  say  that  the  said  Eli 
McConnell,  in  manner  and  form  aforesaid,  feloniously,  willfully,  and  of  his 
express  malice  aforethought,  did  kill  and  murder  the  said  Yiola  Hunt  McCon- 
nell, contrary  to  law,  and  against  the  peace  and  dignity  of  the  state."  In  our 
opinion,  it  is  evident  that  the  indictment,  thus  eliminated,  sufficiently,  fully, 
and  explicitly  charges  murder  of  the  first  degree.  See  Willson,  Crim.  Forms, 
form  388,  p.  173.  The  motions  to  quash  and  in  arrest  were  properly  over- 
ruled. 

Bills  of  exception  1  and  2  were  taken  to  the  action  of  the  court  in  permit- 
ting the  prosecution,  over  objections  of  defendant,  "to  prove  by /our  wit- 
nesses the  same  harrowing  facts  attending  the  exhuming  of  the  deceased  child's 
body,  and  to  permit  the  county  attorney  in  his  closing  address  to  the  jury  to 
abuse  the  defendant  for  making  his  defense. "  ' 

As  to  the  first  bill.  The  evidence  shows  that  the  child  was  killed  one  even- 
ing. It  was  privately  and  hastily  buried  the  next  day.  iSome  time  afterwards 
it  was  disinterred  with  a  view  of  ascertaining  what,  if  any,  wounds  appeared 
upon  the  body.  Two  of  the  witnesses  who  were  present  on  that  occasion  had 
testified  to  what  they  had  seen,  and  the  other  two,  one  of  whom  was  Dr.  Le- 
grand,  the  only  medical  witness  who  testified,  were  also  pennitted  to  give  evi- 
dence as  to  the  condition  of  the  body,  and  the  nature  and  character  of  the 
wounds  found  upon  it.  We  can  perceive  no  error  in  this.  It  was  clearly  cor- 
rect to  have  the  testimony  before  the  jury  of  the  only  physician  who  could 
testify  as  a  medical  expert,  if  necessary. 

In  his  closing  address  the  county  attorney  said:  *' The  defendant  in  this 
case  has  stooped  so  low  as  to  drag  before  you,  on  the  trial  of  this  cause,  the 
infidelity  of  his  dead  wife,  and  publish  her  before  the  court-house  as  a  pros- 
titute."   We  cannot  deny  that  this  remark  was  "unfair."    A  defendant  haa 
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a  right,  unquestionably,  to  introduce  all  such  matters  of  defense  as  are  ad- 
missible and  calculated  to  mitigate,  excuse,  or  justify  his  actions;  and  while 
the  prosecuting  officer  has  the  right  to  comment  upon  the  nature  and  charac- 
ter of  such  defenses,  still  in  doing  so  it  is  most  improper  to  denounce  and 
vilify  him  on  account  of  his  defenses,  which  oftentimes  accused  parties  are 
<^ompel]ed,  from  stress  of  circumstances,  unwillingly  to  interpose,  or  forced  to 
avail  of,  as  drowning  men  will  catch  at  straws.  Counsel  representing  the 
state  have  been  admonished  time  and  again  of  the  injustice  and  wrong  of  such 
practices,  and  the  danger  they  incur  in  such  course  of  imperiling  convictions 
which  would  otherwise  be  irreversible.  See  Posey,  Crim.  Dig.  "Privilege  of 
Counsel."  To  make  vituperation  and  abuse,  however,  grounds  for  reversing 
a  judgment,  it  must  appear  that  the  remarks  indulged  in  were  grossly  un- 
warranted and  improper;  that  they  were  of  a  materi<al  character,  and  calcu- 
lated injuriously  to  affect  the  defendant's  rights.  Pierson  v.  State,  18  Tex. 
App.  5&.  While  the  remark  here  complained  of  was  reprehensible  and  un- 
justifiable, we  do  not  think  it  should  be  held  so  grossly  so  as  to  constituteper 
se  sufficient  cause  for  reversal  of  the  judgment. 

No  evidence  having  been  adduced  tending  to  establish  insanity,  it  was  not 
error  for  the  court  to  decline  or  fail  to  instruct  the  jury  on  that  branch  of  the 
law.  That  defendant's  mind  was  greatly  excited  by  a  knowledge,  in  the  first 
instance,  of  his  wife's  infidelity,  and  that  such  natural  excitement  was  in- 
fiamed,  if  possible,  by  the  free  use  of  intoxicants,  is,  perhaps,  abundantly 
shown;  but  there  is  not  the  slightest  evidence  of  legal  insanity,  or  that  de- 
gree of  mental  aberration  showing  a  want  of  knowledge  of  right  or  wrong, 
and  sufficient  to  drive  him  with  uncontrollable  impulse  to  homicidal  deeds. 
His  conduct  towards  his  wife  may  readily  be  accounted  for  as  the  result  of 
anger,  rage,  and  resentment, — those  natural  emotions  common  to  all  men  of 
ordinary  temper,  which  in  no  manner  are  Indicative  of  a  state  of  mind  irre- 
sponsible for  its  actions.    Leache  v.  State,  ante,  539. 

The  jury  were  fully  and  properly  instructed  as  to  the  law  of  drunkenness, 
and  its  effect  upon  crime.  They  were  further  fully  instructed  in  the  law  re- 
lating to  homicide  of  one  party  when  the  intention  was  to  kill  another,  and 
of  homicide  in  the  performance  of  an  uiUawfid  act.  Ferrell  v.  State,  43  Tex. 
503;  McConnell  v.  State,  13  Tex.  App.  390;  Clark  v.  State,  19  Tex.  App. 
495;  Musick  v.  State,  21  Tex.  App.  69.  The  law  of  murder  of  the  se<;ond 
degree,  manslaughter,  and  negligent  homicide  of  tTie  second  degree  were  di- 
rectly applied,  and  ably,  to  the  facts  in  the  case. 

But,  though  appellant  has  been  convicted  of  manslaughter,  great  stress  is 
laid  upon  a  supposed  radical  defect  of  omission  in  the  charge  with  reference 
to  that  branch  of  the  case,  and  the  persistency  with  which  the  objection  is 
urged  induces  us  to  discuss  it.  As  stated  in  the  able  brief  of  counsel,  it  is 
tliat  the  charge  entirely  fails  to  submit  or  willfully  ignores  "the  theory  of  an 
<iccidental  (?)  killing  under  such  passion  as  would  make  the  crime  man- 
slaughter." The  word  "accidental"  is  probably  inadvertently  used  instead  of 
"unintentional."  It  is  an  established  rule  that  "if  the  act  done  is  the  unin- 
tentional homicide  of  a  different  person  from  the  one  intended,  but  without 
malice,  and  while  the  mind  is  under  the  immediate  influence  of  sudden  pas- 
sion arising  from  an  adequate  cause,  such  as  anger,  rage,  sudden  resentment, 
etc.,  rendering  the  mind  incapable  of  cool  reflection,  the  crime  is  manslaughter, 
because  the  one  intended  would  be  manslaughter."  Clark  v.  State,  19  Tex. 
App.  495.  We  do  not  think  the  rule  is  applicable  or  properly  invoked  in  tliis 
case.  Defendant's  anger  or  rage  at  his  wife  could  scarcely  be  termed  "sud- 
den," since  at  least  it  is  shown  to  have  been  in  an  active,  uninterrupted  state 
of  existence  from  the  time  they  left  Weatherford  for  Staggs',  a  distance  of 
over  eight  miles,  if,  in  fact,  it  does  not  show  the  existence  of  such  condition 
for  several  days  prior  to  that  time.  Suppose,  however,  that  this  passion  had 
subsided  and  become  cool,  and  that  it  was  again  suddenly  aroused  when,  faav- 
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ing  gotten  out  of  the  buggy  to  pick  up  his  wife's  hat,  defendant  finds  she  is 
whipping  up  the  horses,  is  rapidly  driving  off,  leaving  him,  and,  unable  to  con- 
trol his  passion,  he  .fires  at  her  and  kills  the  child.  We  take  it  that  this  is 
the  only  possible  view  of  the  evidence  to  which  the  rule  invoked  is  applica- 
ble. Do  the  facts  support  that  view?  On  the  contrary,  defendant  himself 
told  Staggs  that  he  did  not  shoot  at  his  wife  at  that  time,  but  "at  the  horses, 
and  tried  to  cut  one  of  them  down."  If  such  was  his  purpose,  and  the  child 
was  killed  in  pursuit  of  such  purpose,  the  crime  was  negligent  homicide  of 
the  second  degree.  Pen.  Code,  arts.  588-592.  But,  no  matter  what  his  pur- 
pose may  then  have  been,  his  shooting  at  that  time  did  not  kill  the  child. 
After  this  shooting  the  parties  were  at  Staggs'  house,  and  the  child  was  then 
weU  and  drank  milk,  as  Mrs.  Staggs  testifies.  No  portion  of  the  evidence, 
besides  the  declarations  of  defendant  and  his  wife,  definitely  fix  either  the 
time,  place,  manner,  or  circumstances  under  which  the  child  was  shot.  That 
it  was  killed  from  being  shot  is  made  plainly  to  appear.  Our  reading  of  the 
facts  furnishes  us  with  no  evidence  requiring  the  instruction  claimed  as  rad- 
ical error  of  omission  as  to  the  law  of  manslaughter.  If,  however,  such 
omission  had  been  error,  how  does  it  appear  appellant  was  injured  thereby 
when  his  conviction  was  for  manslaughter? 

But  the  court  did  fail  to  charge  upon  the  law  of  negligent  homicide  of  the 
first  degree.  ''If  any  person,  in  the  perfoimance  of  a  lawful  act,  shall,  by 
negligence  or  carelessness,  cause  the  death  of  another,  he  is  guilty  of  negligent 
homicide  of  the  first  degree."  Pen.  Code,  art.  579.  To  constitute  this  crime 
the  act  in  which  the  party  committing  it  is  engaged  must  be  lawful,  yet  it 
must  be  one  coupled  with  an  apparent  danger  of  causing  death,  and  at  the 
same  time  there  must  be  no  apparent  intention  to  kill,  and  the  homicide  must 
betheconsequenceof theactdone.  Pen. Code, arts. 580, 581, 584, 585.  Now, 
both  defendant  and  his  wife,  when  they  arrived  at  his  father's  house,  stated 
that  the  child  was  killed  by  the  upsetting  of  the  buggy.  Whether  true  or 
untrue,  that  was  the  evidence  as  to  their  statement,  it  was  part  of  the  evi- 
dence in  the  case;  it  was  defendant's  theory  of  the  death.  Now,  whatever 
may  be  thought  of  this  theory  in  view  of  the  fact  that  the  body  had  a  bullet 
hole  through  its  brains,  it  was  one  phase  of  the  defense,  and  appellant  had  the 
right  to  have  the  jury  plainly,  affirmatively,  and  pertinently  instructed  upon 
the  law  applicable  to  it  as  part  of  the  case.  It  was  not  for  the  court  to  ignore 
it;  it  was  matter  for  the  jury  to  pass  upon,  and  the  court  should  have  charged 
upon  it.  Having  failed  to  do  so,  and  defendant  having  promptly  reserved  an 
exception  to  the  charge  for  the  specific  error  in  omitting  to  give  it,  the  error 
becomes  fatal .  It  is  expressly  provided  by  statute  that  the  charge  of  the  court 
shall  distinctly  set  forth  the  law  of  the  case.  If  it  fails  to  do  so,  and  an  ex- 
ception is  reserved  to  it,#and  shown  by  a  proper  bill  on  appeal  to  this  court, 
then  it  becomes  the  duty  of  this  court  to  reverse  the  case  for  error,  without 
inquiry  as  to  the  effect  such  error  may  have  had  upon  the  result.  Niland  v. 
StaUy  19  Tex.  App.  166;  Bravo  v.  State,  20  Tex.  App.  188;  Clanton  v.  State, 
Id.  616;  Paulin  v.  State,  21  Tex.  App.  436,  1  S.  W.  Rep.  453;  Smith  v.  State, 
ante,  684. 

Because  the  court  erred  in  not  submitting  the  law  of  negligent  homicide  of 
the  first  degree,  the  judgment  is  reversed,  and  the  cause  remanded. 


Thomas,  Guardian,  v.  Lease,  Guardian, 

{Supreme  Court  of  Texas.    March  8,  1887.) 

JftTUAL  Bknefit  Sooixnis— "CRiLDBxzr "  BmrBFioiARixB—Amnt-BoRir  Ghildbkn. 

An  applicant  for  membership  in  a  mutual  benefit  association  requested  that  his 
certificate  of  membership  be  issued  payable  to  his  children,  naming  them,  upon  his 
death.  The  certificate  as  issued  was  payable  to  his  children  generally^  unthout  nam- 
ing them.    Beld,  that  the  certificate  included  children  bom  after  its  issuan ce,  as  well  as 

Digitized  by  VjUUV  IC 


704  •  SOUTHWESTERN   REPOETER.  [TeX- 

those  in  existence  at  the  time  of  issue,  it  appearing  that  one  of  the  main  objects  of 
the  association  was  to  provide  a  fund  for  the  benefit  of  the  entire  family  of  a  mem* 
ber,  and  not  to  restrict  it  to  a  portion,  and  that  the  charter  contained  no  provision 
allowi)i£  an  applicant  to  designate  the  beneficiary,  or  to  change  him  at  pleasure. 

Appeal  from  district  coart.  Grimes  county. 

Lock  McDaniel  and  Burnett  (&  Hanscotn,  for  appellant.  Boom  c£  Coble$^ 
for  appellee. 

Willie,  C.  J.  The  general  rule  as  to  life  policies  of  insurance  is:  If 
the  policy  expressly  designates  the  persons  who  are  to  receive  the  insurance 
money,  it  is  conclusive  upon  that  question.  Bliss,  Ins.  §  317.  The  same 
general  rule  must  apply  to  certificates  issued  by  a  benefit  society,  and  we  do 
not  understand  this  to  be  disputed  in  the  present  case.  There  are,  of  course, 
some  exceptions  to  this  rule,  both  as  to  policies  of  insurance  and  benefit  cer- 
tificates. None  of  these,  however,  need  be  considered;  the  only  question  in 
this  case  being  as  to  what  persons  are  designated  as  beneficiaries  in  the  cer- 
tificate. Upon  its  face  the  benefit  money  is  made  payable  to  Thomas'  children. 
If  this  were  an  ordinary  policy  of  insurance,  it  would  include  as  well  a  child 
born  to  him  after  the  issuance  of  the  policy  as  those  In  existence  before  that 
time.  Richer  v.  Charter  Oak  Ins.  Co.,  27  Minn.  193, 6  N.  W.  Rep.  771.  This,, 
too,  is  a  well-settled  principle  in  reference  to  wills,  which  take  effect  upon  the 
death  of  the  testator,  and  are  treated  as  speaking  from  that  time.  2  Bedf . 
Wills,  10-12;  STiotts  v.  Poe,  47  Md.  513;  2  Jarm.  AVills,  156;  Davidson  r. 
Dallas,  14  Ves.  576. 

A  benefit  certificate  takes  effect,  so  far  as  to  vest  in  the  beneficiaries  an  ab- 
solute right  to  the  benefit  money,  at  the  death  of  the  party  to  whom  it  la 
issued,  and  hence  the  same  rule  should  hold  as  to  them  whidi  prevails  as  to 
wills  and  life  policies  of  insurance.  The  application  for  the  certificate  in 
question  requests  that  the  benefit  money  he  paid  to  the  children  of  the  appli- 
cant, naming  them.  The  certificate  issued  to  *'  his  children, "  without  naming 
them.  Under  the  construction  which  we  have  shown  the  law  gives  to  the 
term  ** children"  as  used  in  the  certificate,  it  does  not  mean  certain  named 
children  then  in  existence,  but  those  together  with  such  as  may  thereafter  be 
born  to  the  applicant.  It  is  clear,  therefore,  that,  if  the  application  does  not 
limit  the  meaning  of  the  term  ''children''  found  in  the  certificate,  each  doea 
not  refer  to  precisely  the  same  beneficiaries;  in  other  words,  the  application 
does  not  necessarily  include  all  the  parties  embraced  in  the  certificate.  The 
case  presented  would  be  that  of  an  application  for  a  certificate  for  the  benefit 
of  certain  named  parties,  and  the  issuance  of  a  certificate  for  the  benefit  not 
only  of  them,  but  of  other  beneficiaries  also. 

What  would  be  the  effect  of  such  a  transaction  j  The  applicant  would  not 
be  bound  to  accept  it,  but,  if  he  did,  the  beneficiaries  would  be  those  desig- 
nated in  the  certificate,  and  not  those  named  in  the  application.  It  would  be 
a  case  where  a  proposition  for  a  contract  was  made  by  one  party  to  another 
which  was  accepted  in  a  materially  modified  form.  The  party  proposing' 
would  not  be  bound  to  accede  to  the  altered  contract;  but,  if  he  did,  it  would 
be  binding  upon  him  according  to  its  modified  terms.  Thomas  did  accept  a 
certificate  different  from  that  for  which  he  applied,  and  it  would  seem  that 
the  effect  of  the  contract  was  to  entitle  all  of  his  children  to  participate  in  the 
relief  fund  upon  his  death,  and  not  those  only  who  were  alive  at  the  time  the 
certificate  was  issued. 

But  the  appellee  contends  that  we  must  construe  the  application  as  explana- 
tory of  the  certificate,  and  must  modify  the  legal  sense  of  this  word  "children" 
so  as  to  make  the  application  and  the  certificate  harmonize  with  each  other; 
that  Thomas  having  applied  for  a  certificate  for  the  benefit  of  all  his  children 
then  in  existence,  and  the  society  having  issued  him  a  certificate  fbr  the  bene- 
fit of  "his  children,"  we  must  conclude  that  the  certificate  was  intended  to 
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accord  with  the  application,  and  this  would  exclude  any  child  born  to  the  ap- 
plicant in  the  future.  There  would  be  some  force  in  this  suggestion  If  we 
are  to  look  to  the  application  and  the  certificate  as  alone  constituting  the  con- 
tract between  the  parties;  but  in  all  cases  of  contracts  formed  by  reason  of 
obtaining  membership  in  a  mutual  aid  society,  its  constitution  and  by-laws 
enter  into  the  contract,  and  it  must  be  read  in  the  light  afforded  by  these,  in 
order  to  arrive  at  a  true  construction  of  its  terms.  Splawn  v.  CTiew,  60 
Tex.  534. 

Article  2,  §  3,  of  the  constitution  of  this  society,  states  that  one  of  its  objects 
is  "to  establish  a  benevolent  and  relief  fund  for  the  protection  of  the  families 
of  deceased  members,  and  to  assist  them  in  distress  and  in  sickness. "  Article 
3,  §  11,  makes  the  benefit  money  payable,  on  the  death  of  a  member,  to  "his 
family  or  his  heirs.''  By-law  No.  7  is  to  the  same  effect.  These  and  other 
provisions  of  these  instruments  show  conclusively  that  one  of  the  main  ob- 
jects of  the  society  is  to  confer  its  benefits  upon  the  entire  family  of  a  mem- 
ber, and  not  to  restrict  them  to  a  portion,  to  the  exclusion  of  the  remainder. 
There  are  no  provisions,  such  as  are  found  in  the  laws  of  similar  institutions, 
allowing  an  applicant  to  designate  the  persons  to  whom  the  benefit  money  is 
to  be  paid,  or  to  change  them  at  his  pleasure.  It  may  be  that  a  member,  with 
the  express  consent  of  the  society,  could  direct  his  benefit  money  to  be  paid  to  a 
portion  of  his  family,  to  the  exclusion  of  the  remainder,  but  the  consent  of  the 
society  would  have  to  appear  in  some  clear  and  unmistakable  way.  It  would 
not  appear  from  doubtful  words, — ^much  less  from  those  whose  legal  construc- 
tion would  evidence  a  dissent  from  the  member's  request, — and  the  issuance 
of  a  certificate  more  in  accord  with  the  spirit  and  intention  of  the  constitu- 
tion and  by-laws  of  the  society.  This  is  the  state  of  case  we  have  under 
decision;  and  we  cannot  say  that  the  trustees  who  signed  a  certificate, 
which,  on  its  face,  made  all  the  children  of  Thomas,  no  matter  whether  then  in 
existence  or  not,  the  beneficiaries  of  the  money  to  fall  due  upon  the  death  of 
the  applicant,  intended  to  restrict  it  to  a  favored  portion  of  the  family.  The 
true  construction  of  the  whole  transaction  seems  to  be  that  Thomas  applied 
for  a  certificate  not  in  accordance  with  the  spirit  and  design  of  the  order.  If 
his  family  remained  as  at  the  time  it  was  applied  for,  it  would  inure  to  the 
benefit  of  all  the  parties  protected  by  the  society;  if  other  children  should  be 
bom,  they  would  receive  no  benefit  therefrom.  The  trustees  gnarded  against 
this  by  so  wording  the  certificate  as  to  bring  within  the  beneficent  provisions 
of  the  order  all  of  the  children  who  were  entitled  to  relief  under  its  laws  upon 
the  death  of  the  applicant.  They  certainly  did  not  use  language  which,  in 
its  ordinary  as  well  as  in  its  legal  sense,  would  carry  out  the  principles  of  the 
order  for  the  purpose  of  violating  these  principles;  and  that,  too,  at  the  solici- 
tation of  a  member  who  had  no  right  to  force  the  benefit  money  to  go  to  a 
portion  of  his  children,  to  the  exclusion  of  the  balance. 

We  think  the  certificate  on  its  face  includes  after-born  children,  and  that  it 
is  more  in  consonance  with  the  spirit  and  intention  of  the  constitution  of  the 
society  to  so  construe  it  than  to  exclude  from  its  benefits  the  after-born  chil- 
dren of  the  applicant.  We  are  of  opinion,  therefore,  that  the  court  below  erred 
in  rendeiing  judgment  for  the  appellee,  and  the  judgment  will  be  reversed, 
and  rendered  for  the  appellant. 


Galveston  City  R.  Co.  u.  Hewitt. 
(Supreme  Court  of  Texas.    March  8,  1887.) 

1.  Nbouoencb— Btrbet  Railways— Duty  of  Car-Drivers— Inpaut  Tbbspasskr. 

Street  railways  have  no  exclusive  right  to  the  use  of  that  part  of  the  street  covered 
by  their  tracks,  but  all  persons  have  the  right  to  use  the  street  for  the  purposes  for 
which  streets  are  ordinarily  used ;  and  it  is  incumbent  upon  the  railway,  and  those 
in  charge  of  its  cars,  to  use  the  highest  degree  of  diligence  to  ascertain  whether  the  • 
tracks  are  clear  in  advance  of  the  car,  and  to  use  every  degree  of  care  to  prevent  it.- 
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jury  to  one  on  the  track.  But  it  may  be  assumed,  nntU  the  danger  becomes  immi- 
nent, that  such  person  will  leave  the  track  before  the  car  reaches  him.  No  such 
presumption,  however,  can  be  indulged  as  to  the  conduct  of  an  infant  only  19 
months  old  seen  playing  on  the  track. 

2.  Same— ExcEservK  Damaoks. 

In  an  action  against  a  street  railway  to  recover  for  injuries  to  an  Infant  10  months 
old,  caused  by  a  car  running  over  him,  the  company  neld  liable,  although  it  did 
not  certainly  appear  that  the  driver  saw  the  child  on  the  track.  In  such  caseaver^ 
diet  against  the  railway  for  $7,500  is  not  excessive.  ^ 

8.  Same— iNBTBUcnozrs— Incorbict  as  Abstbagf  Lbqal  PBOPoemoNS. 

A  judgment  will  not  be  reversed  on  account  of  an  instruction  correct  when  ap- 
plied to  the  facts  of  a  particular  case,  though,  as  an  abstract  legal  proposition,  it 
might  not  be  correct  wnen  applied  to  a  different  state  of  facts. 

Appeal  from  district  court,  Galveston  county. 

The  appellee,  James  M.  Hewitt,  a  minor,  suing  by  Richard  Hewitt,  his 
father  and  next  friend,  brought  this  action  affalnst  the  appellant,  the  Galves- 
ton City  Bailvray  Company,  claiming  $30,000  damages  for  personal  injuries 
caused  by  the  gross  carelessness  and  negligence  of  appellant^s  agent,  the 
driver  of  one  of  its  street  cars,  so  operating  the  car  that  it  ran  over  appellee, 
he  then  being  only  19  months  old,  and  on  appellant's  tracks  without  fault  or 
knowledge  of  his  parents.  The  jury  found  for  appellee,  and  fixed  his  dam- 
ages at  $7,500,  and  the  railway  company  appeals. 

F,  Charles  Hume,  for  appellant.  M,  B.  Kleberg  and  B.  2>.  CairUf  for  ap- 
pellee. 

Statton,  J.  The  charge  of  the  court  complained  of  in  the  second  assign 
ment  was  correct,  and  there  was  evidence  which  made  the  charge  applicable 
to  the  case.  The  appellee,  a  child  of  19  months  of  age,  was  seen  on  the  track 
of  appellant's  street  railway  in  advance  of  an  approaching  car,  which  ran  over 
him.  Whether  the  drilrer  saw  the  child  does  not  appear,  but  the  inference, 
from  the  fact  that  he  did  not  stop  the  car  until  he  had  reached  the  next  cor- 
ner after  running  over  the  child,  is  that  he  did  not.  The  only  person  who 
testified  in  the  cause  that  saw  the  accident,  at  a  distance  of  about  100  feet 
from  the  approaching  car,  saw  the  child  on  the  track  between  herself  and  the 
car,  and  gave  a  warning  cry  of  danger,  which  was  unheard  or  unheeded. 
The  driver  was  on  the  car,  but  whether  at  his  post  or  inside  of  the  car  is  left 
in  doubt.  The  animal  drawing  the  car  seems  to  have  seen  the  danger,  which 
the  driver  ought  to  have  seen,  and  ran  off  to  one  side  of  the  track.  The  ac- 
cident occurred  in  a  public  street  about  4,  5,  or  6  o'clock  on  a  bright  after- 
noon. The  charge  given,  without  request,  made  the  right  of  the  appellee  to 
recover  to  depend  upon  the  fact  that  his  injury  resulted  from  the  negligence 
of  the  driver,  and  it  assumed  no  fact.  It  informed  the  jury  that  ''negligence 
is  the  want  of  such  care  and  prudence  as  prudent  persons  observe  under  sim- 
ilar circumstances,  and  negligence  is  a  question  of  fact  to  be  proved  just  as 
any  other  fact, "  and  that  the  burden  of  proving  its  existence  rested  upon  the 
plaintiff.  At  the  request  of  the  defendant,  the  court  gave  the  following  in- 
structions: "If  you  believe  from  the  evidence  that  the  plaintiff  was  injured 
by  being  run  over  by  the  car,  you  will  find  for  the  defendant,  unless  it  ap- 
pears to  your  satisfaction  that  the  running  over  of  the  plaintiff  by  the  car  was 
by  reason  of  the  negligence  of  the  driver.  *'  ''If  you  believe  from  the  evidence 
that  the  plaintiff  was  injured,  but  do  not  believe  that  such  injuiy  resulted 
from  the  plaintiff  being  run  over  by  the  car,  you  will  find  for  the  defendant." 
The  brief  and  argument  for  appellant  assert  that  the  charge  "absolutely 
assumes — ^presupposes— that  the  plaintiff  was  injured  by  the  defendant,  and 


^See.  as  to  excessive  damages  in  actions  for  injuries  to  the  person.  South  Covington  A 
C.  St.  B.  Co.  V.  Ware,  (Ky.)  1  S.  W.  Hep.  439,  and  note;  Fitzgerald  v.  Dobson,  (Me.)  7 
Atl.  Bep.  704 ;  Knapp  v.  Sioxa  City  &  P.  By.  Co.,  (Iowa,)  21 N.  W.  Bep.  196. 
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that  the  injury  was  due  to  defendant's  negligence."  The  charges  contain  no 
such  assumptions,  and  are  remarkably  free  from  such  defects. 

At  request  of  counsel  for  appellee  the  court  instructed  the  jury  as  follows: 
"The  jury  are  instructed  that  it  was  the  duty  of  the  defendant  company  to 
exercise  the  highest  degree  of  diligence  towards  a  child  of  tender  years  and 
without  discretion,  and  that  slight  negligence  would  make  defendant  com- 
pany liable  in  damages. "     This  charge  is  assigned  as  error. 

Since  the  case  of  Cogga  v,  Bernard,  2  Ld.  Baym .  909,  three  degrees  or  grades 
of  negligence,  with  their  equivalent  grades  of  diligence,  have  been  recognized 
by  English  and  American  text  writers,  and  by  the  courts;  but,  however  cor- 
rect in  theory  the  classification  may  be,  the  utmost  difficulty  has  been  found 
by  the  courts  in  applying  it  to  the  ordinary  affairs  of  life;  and  many  of  the 
most  learned  have  regre^ed  their  recognition,  while  all,  in  the  actual  adjudi- 
cation of  cases,  have  more  or  less  ignored  the  classification.  While  to  the 
mind  of  the  learned  jurist  trained  to  theoretical  refinements,  and  capable  of 
making  nice  distinctions,  grounds  on  which  the  grades  may  stand  may  be 
perceived,  yet  the  same  minds,  when  called  upon  to  apply  the  theories  to  the 
facts  of  given  cases,  will  be  unable  to  fix  the  point  in  fact  at  which  the  one 
grade  ceases  toe^^st  and  another  begins.  Theories  which  cannot  be  given  a 
practical  effect,  even  by  those  most  skilled  in  technically  correct  theorizing, 
certainly  ought  not  to  be  given  much  weight  in  the  adjudication  of  the  mul- 
tiform affairs  of  life  which  must  be  conducted  through  persons  of  ordinary 
intelligence,  largely  without  any  theoretical  or  technical  learning.  When  a 
person  inadvertently  omits  or  fails  to  do  some  act  required  in  the  discharge 
of  a  legal  duty  to  another,  whether  such  duty  arises  from  contract  or  from 
the  nature  of  the  employment  in  which  the  person  is  engaged,  then  such  an 
omission  constitutes  actionable  negligence  if,  as  an  ordinary  or  natural  se- 
quence, it  produces  damage  to  another.  The  omission  may  be  classified  as 
gross  or  slight  negligence,  or  simply  as  negligence,  or  as  a  failure  to  use  the 
highest,  ordinary,  or  slight  degree  of  diligence;  but  the  legal  obligation,  at  all 
events,  to  make  compensation  to  the  injured  person,  exists  if  the  omission  was 
a  breach  of  duty  and  the  proximate  cause  of  the  injury.  What  facts  will  con- 
stitute that  diligence  which  the  law  requires,  must  depend  on  the  circumstances 
of  each  particular  case.  The  omission  must  be  considered  in  relation  to  the 
business  in  which  the  person  whose  duty  it  is  to  exercise  care  is  engaged. 
If  the  business  be  one  hazardous  to  the  lives  of  others,  the  care  to  be  used 
must  be  of  a  nature  more  exacting  than  required  when  no  such  hazard  exists; 
the  greater  the  hazard,  the  more  complete  must  be  the  exercise  of  care.  The 
exercise  of  that  care  requisite  to  the  discharge  of  legal  duty  towards  an  adult 
person  of  intelligence,  and  not  wanting  in  physical  ability  to  take  care  of 
himself,  if  exercised  towards  a  child  of  tender  years,  wanting  in  intelligence 
and  ability  to  take  care  of  itself,  would  often  amount  to  what  is  usually 
termed  gross  negligence. 

A  railway  carrier  of  passengers  may,  without  subjecting  itself  to  the  charge 
of  negligence,  permit  an  adult  passenger  to  pass  and  repass  from  one  passen- 
ger car  to  another  while  in  motion,  or  to  select  his  own  seat  or  position  in  a 
car,  if  there  be  not  some  danger  in  the  position  not  open  to  the  observation  of 
the  passenger;  but,  were  an  infant  of  tender  years,  and  without  discretion, 
traveling  with  its  parents,  to  escape  from  their  control,  and  it  attempted  to 
do  the  same  things,  it  would  evidently  be  the  duty  of  the  servants  of  the  car- 
rier, if  they  knew  of  it,  to  restrain  the  act  of  the  infant  in  these  respects,  or 
any  other  from  which  injury  to  it  was  likely  to  result,  and  a  failure  to  do  so 
would  be  negligence  which  would  render  the  carrier  liable  for  any  injury 
that  might  result  from  such  neglect.  It  is  frequently  said  that  a  carrier  of 
passengers  is  bound  to  exercise  a  high  degree  of  care  for  their  safety;  and 
that  for  an  injury  resulting  to  them  from  what  is  termed  negligence  or  slight 
negligence  the  carrier  will  be  liable,  and  that  the  duty  to  exercise  extren  e 
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care  results  from  the  contract  of  carriage,  express  or  Implied.  This  is  trae» 
but  it  is  not  the  whole  truth;  for  the  duty  arises  from  the  hazardous  character 
of  the  business,  and  the  fact  that  human  life  is  imperiled  by  it.  The  contract 
creates  the  relation  of  carrier  and  passenger,  but  that  is  not  the  main  source 
from  which  springs  the  duty  of  the  carrier  to  exercise  a  high  degree  of  care. 
It  has  sometimes  been  said  that  a  carrier  owes  no  duty  to  persons  other  than 
passengers  and  employes,  other  than  that  it  must  not  intentionally,  wUlfuUy^ 
or  wantonly  injure  them.  This  doctrine  has  not  been  sanctioned  in  this  state. 
Ordinary  railway  companies  using  cars  propelled  by  steam  have  the  exclusive 
right  to  the  use  of  their  tracks,  except  at  such  places  as  they  are  intersected 
by  public  crossings,  or  such  private  ways  as  they  may  permit,  and  they  may 
therefore  expect  that  no  one  wiU  violate  this  right,  and  may  rely  upon  a  cl^ar 
track;  but  it  is  very  generally  held  that,  notwithstanding  this,  such  is  the 
hazardous  nature  of  the  business  in  which  they  are  engaged  that  it  is  the 
duty  of  such  carriers,  not  only  for  the  safety  of  their  passengers,  but  for  the 
safety  of  any  one  who  may  be  on  the  track,  to  keep  a  lookout* 

Street  railways  have  no  exclusive  right  to  the  use  of  the  part  of  a  street 
covered  by  their  track,  but  all  persons  have  the  right  to  use  the  street  for  the 
purposes  for  which  streets  are  ordinarily  used,  and  from  this  fact  such  com- 
panies may  expect  that  other  persons  will  use  the  street  as  thby  have  the  right 
to  do,  and  it  is  therefore  incumbent  upon  them  to  ascertain  whether  the 
track  be  clear.  This  duty  the  law  casts  upon  them  as  one  of  the  conditions 
on  which  they  are  permitted  to  use  streets,  which,  to  some  extent,  they  divert 
from  the  more  ordinary  uses  for  the  private  advantage  of  the  carrier  as  well 
as  the  public  convenience.  This  duty  is  as  firmly  fixed  on  this  ground,  and 
upon  the  ground  of  the  hazardous  character  of  such  a  business  conducted  in 
the  street  of  a  town  or  city,  as  is  the  duty  of  the'  carrier  of  passengers  by 
steam  fixed  by  the  hazard  of  that  business  to  human  life,  or  by  the  contract 
for  carriage.  If  a  person  be  seen  on  the  track  of  either  class  of  railway,  it 
may  be  assumed,  if  the  person  be  an  adalt,  that  he  will  leave  the  track  be- 
fore the  train  or  car  reaches  him,  and  this  presumption  may  be  indulged  so 
long  as  danger  does  not  become  imminent,  but  no  longer.  From  the  time 
that  danger  is  seen  to  be  imminent,  it  becomes  the  duty  of  such  a  railway 
company  to  use  the  highest  degree  of  care  to  avert  it,  and  a  failure  to  do  so 
will  constitute  culpable  negligence,  which  may  or  not  fix  liability  as  that 
question  may  be  affected  by  the  contributory  negligence  of  the  injured  per* 
son.  No  such  presumptions,  however,  can  be  indulged  as  to  the  prudent 
conduct  of  an  infant  of  no  greater  age  than  was  the  plaintiff  at  the  time  he 
is  alleged  to  have  been  injured. 

It  may  be  assumed,  as  matter  of  law,  that  it  is  the  duty  of  a  street-railway 
company  to  know  that  the  track  in  advance  of  its  car  is  clear,  and  that  it  will 
be  liable  for  any  injury  resulting  from  the  want  of  this  knowledge,  unless  its 
liability  is  defeated  by  the  contributory  negligence  of  the  injured  person,  or 
unless  it  appears  that  the  person  injured  went  upon  its  track  at  a  place  so  near 
to  the  approaching  car  that  the  driver,  by  the  exercise  of  care,  could  not  avoid 
the  iujuiy  after  the  person  was  seen,  or  might  have  been  seen.  This  involves 
the  proposition  that  such  a  railway  company  is  bound  to  use  such  diligence 
as  will  enable  it  to  know  whether  the  track  in  front  of  its  car  is  clear;  and, 
if  to  this  end  the  exercise  of  the  highest  degree  of  diligence  is  necessary,  it 
must  be  used.  If  it  be  seen  that  a  person  is  on  the  track  of  sudi  a  railway 
company  in  advance  of  its  car,  it  must  use  such  care  as  will  avoid  injury  to 
such  person,  if  this  can  be  done;  and  for  a  failure  to  do  so  it  will  be  liable 
for  the  injury  resulting,  unless  such  liability  is  defeated  by  the  contributory 
negligence  of  the  injured  person.  The  care  requisite  to  avoid  injury  in  such 
a  case  embraces  every  degree. 

The  chargjB  of  a  court  must  be  considered  in,  relation  to  the  facts  of  the 
particular  case.    In  the  case  before  us  the  uncontroverted  fact  is  that  the 
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child  was  on  appellant's  track  in  advance  of  the  car.  Whether  it  was  seen 
hy  the  driver  is  not  shown;  -but  we  concur  in  the  opinion  of  counsel  for  ap- 
pellant, after  a  careful  examination  of  all  the  evidence,  that  the  driver  did 
not  see  it.  It  was  his  duty  to  exercise  the  highest  degree  of  diligence  to  as- 
certain whether  persons  were  on  the  track  in  advance  of  the  car,  and,  in  so 
far  as  the  c^rge  complained  of  affects  this  question,  it  was  correct.  If  the 
driver  saw  the  child  on  the  track  in  advance  of  the  car,  it  was  his  duty  to  ex- 
ercise all  the  diligence  then  possible  to  avoid  injury  to  it,  and  in  this  aspect 
of  the  case  the  charge  was  not  erroneous. 

It  is  insisted  that  '*the  reasonable  and  probable  conclusion  is  that  the  child 
placed  itself  suddenly  on  the  track  immediately  in  front  of  the  car,  so  that  he 
was  not  discernible  by  the  driver,  or,  being  discernible,  was  seen  too  late  to 
enable  the  driver  to  avert  the  catastrophe;"  and  that  ''this  inference  is 
strengthened  by  the  further  fact  *  *  *  that  the  mule  drawing  the  car  ran 
iff  to  one  side  of  the  track.  The  child  must  have  placed  himself  suddenly  and 
immediately  in  front  of  the  mule,  so  near  that  the  momentum  of  the  car  hur- 
ried it  over  him,  and  concealed  him  from  the  view  of  the  driver  at  the  very 
moment  of  the  animal's  abrupt  rearing  to  one  side. "  Whether  this  was  so,  was 
for  the  jury  to  determine.  If,  however,  such  was  the  fact,  it  was  still  proper 
that  the  appellant  should  have  been  held  to  that  degree  of  care  required  by 
the  charge,  under  which  the  jury  may  have  come  to  the  conclusion,  even 
thougli  the  child  suddenly  entered  upon  the  track  but  a  short  distance  in 
front  of  the  car,  that  the  injury  might  have  been  avoided  had  the  driver  used 
such  care  as  the  charge  required  after  the  child  was  seen,  or  ought  to  have 
been  seen.  A  judgment  will  not  be  reversed  on  account  of  a  charge  correct 
when  applied  to  the  facts  of  the  particular  case,  though,  as  an  abstract  legal 
proposition,  it  might  not  be  correct  when  applied  to  a  different  state  of  facts. 

It  is  insisted  that  "the  verdict  of  the  juiy  is  not  sustained  by  and  is  contrary 
to  the  evidence,  in  this:  First.  There  was  no  evidence  that  the  car  ran 
over  plaintiff  through  the  negligence  of  the  driver.  Second.  There  was  no 
evidence  directly  to  the  allegation  that  plaintiff's  injury  was  caused  by  the 
<»r  running  over  him ;  and  the  only  support  to  that  allegation  was  the  theoret- 
ical inference  arising  from  the  bare  fact  that  the  car  ran  over  him.  Third, 
The  verdict  of  the  jury  is  for  a  sum  enormous,  extortionate,  unreasonable, 
and  oppressive,  and  shows  upon  its  face  that  it  was  Inspired  by  partiality, 
tenderness,  and  compassion  for  the  plaintiff,  and  by  passion  and  prejudice 
against,  and  a  desire  to  punish,  the  defendant,  and  was  not  the  result  of  fair, 
deliberate,  and  just  consideration  of  the  evidence." 

We  are  of  the  opinion  that  the  evidence  was  sufficient  to  authorize  the  jury 
to  conclude  that  the  car  ran  over  the  plaintiff  through  the  negligence  of  the 
driver.  If  the  appellant  desired  to  rebut  the  case  made  by  the  uncontradicted 
evidence,  or  to  show  more  fully  the  circumstances  attending  the  injury,  it 
should  have  called,  as  a  witness,  the  driver,  who  may  be  presumed  to  know 
the  facts  bearing  on  the  question  of  his  negligence.  This  was  not  done,  nor 
his  absence  accounted  for. 

Tlie  evidence  tending  to  show  that  the  injury  to  the  plaintiff  was  caused  by 
the  car  running  over  him  is  not  of  that  direct  character  which  may  be  offered 
in  most  cases;  but  we  are  not  prepared  to  bold  that  the  jury,  from  the  evi- 
dence, was  not  authorized  to  find  that  the  injury  resulted  from  the  cause  al- 
leged. The  testimony  of  the  medical  expert  was  based  upon  the  condition  of 
the  child  long  after  the  injury;  but  his  condition,  from  the  time  the  car  ran 
over  him  until  the  time  of  the  trial,  was  made  known  to  the  jury,  and  the  sur- 
geon, who  based  his  opinion  as  to  the  nature  of  the  hurt  from  which  the  in- 
jury resulted  upon  his  own  examination  of  the  child  while  under  his  treat- 
ment. Other  physicians  saw  and  treated  the  child  soon  after  the  cars  ran 
over  him ;  and  if  the  appellant  desired  to  controvert  the  statements  of  the 
parents  of  the  child  as  to  his  condition,  or  desired  the  opinions  of  these  per- 
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sons  as  to  the  probable  cause  and  nature  of  the  injury,  they  might  have  been 
called  as  witnesses.  This  was  not  done,  nor  any  reason  shown  why  it  could 
not  be  done.  Under  such  circumstances  the  jury  was  authorized  to  draw  all 
such  inferences  from  the  evidence  brought  before  them  as  were  reasonable, 
and  we  cannot  say  that  their  condnsion  is  not  sustained  by  the  evidence. 

The  verdict  is  large,  but  the  evidence  shows  that  the  injury  is  one  from 
which  the  appellant  can  never  recover.  He  must  pass  through  life  an  invalid, 
and  most  probably  will  not  reach  the  length  of  days  to  which  but  for  the 
injury  he  might  attain.  We  cannot  set  the  verdict  aside  on  the  ground  that 
it  is  excessive. 

The  judgment  is  in  favor  of  the  appellee,  and  furnishes  no  authority  to  the 
next  friend  to  receive  the  sum  to  be  collected  under  it.  The  execution  should 
run  in  the  name  of  the  appellee;  and  the  money  to  be  collected  on  it  paid  to 
such  person  as  may  have  qualified  as  guardian  of  the  minor's  estate;  and,  if 
there  be  no  such  guardian,  then  it  should  be  paid  into  court,  and  there  remaiif 
until  a  guardian  qualifies,  or  the  minor  becomes  21  years  of  age. 

The  judgment  will  be  affirmed. 


White  «.  State.* 
{Court  of  Appeali  of  Ttxaa,    Febniary  16, 18S7.) 

1.  MuBDER— Rbasonablb  Doubt— Chabgb  of  thb  Gottbt. 

With  respect  to  the  doctrine  of  reasonable  doubt  as  applied  to  mnrder  of  the  seo- 
ond  d^g^ee,  the  mle  is  that  the  evidence  must  show  beyond  a  reasonable  donbt  the 
absence  of  facts  which  will  reduce,  excuse,  or  justify  the  killing,  and  the  charge  of 
the  court  so  stating  the  rule  is  correct* 

2.  Samb— Baitgbb. 

A  charge  of  the  court  is  correct  or  incorrect  according  as  it  applies  or  misapplies 
the  law  to  the  facts  in  proof.    If  the  evidence  ni)on  a  trial  for  mnrder  discloses  the 
homicidal  act  to  have  been  performed  in  the  presence  of  actual  danger  to  the  slayer, 
the  charge  properly  omits  to  instruct  the  jury  with  respect  to  imaginary  danger. 
8.  Criminal  Pbaciicb— Exception  to  Chabob. 

An  erroneous  charge  should  be  excepted  to,  or  its  correction  sought  by  special  in- 
struction. Otherwise  such  error  will  be  revised  only  if,  under  the  facts,  it  is  calcu- 
lated to  injure  the  rights  of  the  accused. 

4.  MaNSLAUQHTBB-— SBLr-BEFElVSB. 

See  the  opinion  in  extenso  for  instmotions  upon  the  law  of  self-defense  and  man- 
slaughter held  erroneous  in  view  of  the  proof. 

Appeal  from  district  court,  Victoria  county. 

The  appellant  in  this  case  was  convicted  in  the  second  degree  for  the  mur- 
der of  Dolph  Mathena,  and  his  punishment  was  affixed  at  a  term  of  five  years 
in  the  penitentiary. 

It  appears  from  the  testimony  of  one  of  the  state's  witnesses  that,  on  the 
night  preceding  the  killing,  the  defendant  and  three  or  four  other  parties, 
all  intoxicated,  went  to  the  oyster  saloon  of  the  deceased,  and  ordered  oysters. 
While  eating  them,  the  several  parties  got  into  a  dispute  and  fight  among 

1  Reported  by  Messrs.  Jackson  &  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peals. 

s  That  the  guilt  of  a  prisoner  must  beestablished  beyond  a  reasonable  doubt,  and  what 
is  such  reasonable  doubt,  see  State  v.  Elsham,  (Iowa,)  31  N.  W.  Bep.  66;  Heldt  v.  State, 
(Neb.)  30  N.  W.  Rep.  626 ;  People  v.  Stuebenvoll.  (Mich.)  28  N.  W.  Rep.  890,  and  note; 
State  v.  Thurman,  (Iowa,)  24  N.  W.  Rep.  611,  and  note ;  State  v.  Meyer,  (Vt.)  3  Atl.  Rep. 
201,  and  note ;  U.  8.  v.  Jackson,  29  Fed.  Rep.  603 ;  U.  8.  v.  Searcey,  28  Fed.  Rep.  442,  and 
note;  Brown  v.  State,  (Ind.)  5  N.  E.  Rep.  906,  and  note;  Stits  v.  State,  (Ind.)  4  N.  E. 
Rep.  146,  and  note;  Com,  v.  Leonard,  (Mass.)  Id.  96,  and  note;  People  v.  Quidid,  (N. 
Y.)  3  N.  E.  Rep.  496;  U.  S.  v.  Bassett,  (Utah,)  13  Pac.  Rep.  237;  State  v.  Jones,  (Nev.) 
11  Pac.  Rep.  818,  and  note;  Clair  v.  People,  ((5olo.)  10  Pac.  Rep.  799,  and  note;  Mlnich 
v.  People,  (Colo.)  9  Pac.  Rep.  4,  and  note;  Leonard  v.  Territory,  (Wash.  T.)  7  Pac  Rep. 
872,  and  note ;  State  v.  Payton,  (Mo.)  2  S.  W.  R^.  894 ;  Humbree  v.  State,  (Ala.)  1  South. 
Rep.  648. 
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themselves,  which  resulted  in  overtuming  the  table,  and  the  breaking  of  a 
pewter  spoon  and  a  plate.  All  of  the  parties  except  the  defendant  then  left  the 
saloon.  From  the  front  or  saloon  room,  the  defendant  went  to  the  door  of 
the  cook-room,  in  front  of  which  a  calico  curtain  was  hanging.  He  grasped 
the  curtain  to  steady  himself,  when  the  witness,  who  was  the  cook,  cautioned 

him  against  pulling  on  the  curtain.    Defendant  said,  "D ^n  the  curtain," 

tore  it  down,  and  left.  The  deceased  arrived  at  his  saloon  some  time  after- 
wards, and,  when  informed  of  the  damage  done  to  his  property,  said  that  he 
would  see  the  parties  next  day,  and  compel  payment,  or  secure  their  indict- 
ment. Another  witness  testified  that,  on  the  morning  of  and  a  short  time 
before  the  killing,  he  heard  the  deceased  tell  the  defendant,  who  was  then 
standing  near  the  oyster  saloon,  that  he  must  pay  for  the  damage  he  had  done 
the  night  before.  Defendant  asked  how  much  he  was  to  pay.  Deceased  re- 
plied: "Five  dollars."  Defendant  replied  that,  before  he  would  pay  five  dol- 
lars, he  would  kill  deceased.  Deceased  said  that  unless  he  was  paid  he  would 
have  defendant  indicted.  Defendant  replied  that  in  that  event  he  would  kill 
deceased.  This  witness  thought  at  the  time  that  defendant  was  talking  in 
jest.  The  parties  then  separated,  defendant  going  towards  Owen's  drug- 
store, and  deceased  towards  his  saloon. 

Several  witnesses  testified  that  from  their  different  positions  with  reference 
to  deceased's  oyster  saloon,  just  before  the  killing,  they  saw  Taylor  White 
(not  this  defendant)  and  one  Franklin  pass  rapidly  out  of  the  saloon,  and  run 
off  down  a  street.  A  few  minutes  later  they  heard  the  report  of  a  pistol. 
Within  a  minute  or  two  they  saw  the  deceased  fall  with  his  head  and  shoul- 
der out  of  his  saloon.    Defendant  stepped  over  the  deceased's  prostrate  body, 

and  walked  up  the  street,  remarking:   "I  killed  the  d d  son  of  a  b h, 

because  he  made  at  me  with  a  hatchet."  One  of  the  witnesses  (Washing- 
ton) stated  that,  looking  through  the  saloon  window  from  his  position  just 
after  the  shot  was  fired,  he  saw  the  defendant,  with  his  pistol  extended, 
standing  in  front  of  deceased's  counter,  while  the  deceased,  who  was  behind 
the  counter,  was  backing,  with  both  hands  held  up  in  a  supplicating  attitude. 
He  backed  until  he  reached  the  front  door,  when  he  fell.  Witnesses  both  for 
the  state  and  defense  testified  that  experiment  demonstrated  the  utter  falsity 
of  Washington's  statement,  inasmuch  as  a  man  standing  where  he  stood 
could  not  possibly  see  into  the  saloon  through  the  window  or  other  opening. 
The  several  witnesses  testified  that  when  they  went  into  the  saloon  just  after 
deceased  fell  and  defendant  left,  they  found  a  common  hammer  and  nails  lying 
on  the  counter,  and  a  hatchet  behind  and  at  the  end  of  the  counter.  One  of 
the  witnesses  stated  that  the  dust  on  the  hatchet  and  about  it  showed  that  it 
had  not  been  disturbed  for  several  days.  Another  witness  testified  that,  just 
before  the  killing,  the  defendant  went  into  Owens'  drug-store,  and  looked 
through  the  drawers  behind  the  counter,  saying  that  he  was  looking  for  some- 
thing. Taylor  White  testified  that  he  and  Franklin  were  in  the  oyster  saloon 
when  defendant  entered  it,  shortly  before  the  killing.  Defendant  called  sev- 
eral times  for  oysters.  Deceased  finally  said  that  he  had  no  oysters.  Witness 
and  Franklin  then  went  into  an  adjoining  establishment.  Witness  soon 
heard  the  report  of  a  pistol,  and  he  and  Franklin  fled.  It  was  proved  that 
either  the  hammer  or  hatchet  could  be  wielded  as  a  deadly  weapon. 

The  defendant's  first  witness  testified  that  he  was  in  deceased's  saloon  on 
the  night  before  the  killing,  and  after  the  departure  of  the  parties  who  broke 
the  deceased's  dish  and  spoon,  and  tore  down  his  curtain.  Deceased,  who 
was  then  in  the  saloon,  told  witness  that  his  cook  reported  the  conduct  of  the 
defendant  and  his  friends  to  him.  He  then  said  that  he  wanted  defendant  to 
stay  away  from  his  saloon,  and  that,  if  he  (defendant)  came  there  again  and 
"cut  up,"  he  (deceased)  would  kill  defendant.  Another  witness  for  the  de- 
fense testified  that  he  saw  deceased  and  defendant  together  at  Ward's  store 
on  the  inoming  of  and  shortly  before  the  killing.    Witness  asked  deceased 
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why  he  looked  angry.  Defendant  said:  "He  is  mad  at  me  for  the  damage 
done  to  his  property  last  night»  and  I  propose  to  pay  for  it.  He  baa  been 
after  me  three  times  about  it,  and  I  am  tired  of  it,  and  propose  to  pay  for  it. " 
Deceased  said :  "  What  do  you  propose  to  pay, — two  bits  ?  "  Defendant  asked : 
"How  much  are  you  damaged?"  and  deceased  replied:  "Five  dollars.*'  Wit- 
ness then  left,  but  a  short  while  after  stopped  in  front  of  deceased's  oyster 
saloon  door.  He  then  saw  defendant  sitting  on  a  table.  Deceased  was  nail- 
ing his  curtain  up.  Defendant  several  times  asked  for  oysters.  Deceased 
finally  looked  over  his  shoulder  angrily,  and  said  he  had  no  oysters.  Witness, 
thinking  defendant's  angry  looks  foreboded  a  fight,  started  off  down  the  street* 
and  soon  heard  the  report  of  a  pistol.  Another  witness  testified  that,  when 
he  reached  a  certain  point  in  range  of  the  oyster  saloon  door,  going  from  one 
point  to  another,  he  heard  quarreling  in  the  oyster  saloon.  He  then  saw  the 
defendant  and  the  deceased  confronting  each  other  across  the  counter,  quar- 
reling. He  presently  left,  and  soon  the  shot  was  fired,  and  defendant  walked 
to  Ward's  store.    He  was  soon  arrested,  and  in  answer  to  the  officer  said: 

"Yes,  I  killed  the  d d  son  of  a  b— — h,  because  he  was  making  at  me 

with  a  hatchet."  Witness  spoke  to  the  officer  saying:  "That  is  true,  for  I 
saw  it. " 

/.  D,  Owen  and  Q,  A.  Staples,  for  appellant,  controverting  the  first  three 
and  maintaining  the  fourth  ruling  of  this  court. 

AssU  Atty.  Gen.  BurtSf  for  the  State. 

Hurt,  J.  Appellant  was  indicted  and  tried  in  the  court  below  for  the 
murder  of  Dolph  Mathena,  the  trial  resulting  in  a  conviction  for  the  offense 
of  murder  in  the  second  degree.  Of  the  errors  assigned,  though  all  have  re- 
ceived our  patient  and  careful  consideration,  but  four  are  thought  necessary 
to  be  discussed. 

1.  It  is  objected  to  the  charge  of  the  court  that,  in  defining  the  elements  of 
murder  of  the  second  degree,  the  doctrine  of  reasonable  doubt  is  infringed 
upon,  and  in  support  of  the  objection  we  are  cited  to  the  Morgan  Case,  16 
Tex.  App.  593.  A  comparison  of  the  two  charges  developes  a  radical  differ- 
ence. In  the  Morgan  Case,  the  charge  was  so  framed  as  to  require  the  facts 
of  reduction  to  be  etndent;  whereas  the  true  rule  is  that,  to  convict  of  murder 
of  the  second  degree,  the  proof  must  show  beyond  a  reasonable  doubt  the  ab- 
sence of  the  reducing,  excusing,  or  justifying  facts.  (Donsidering  the  defini- 
tion of  murder  of  the  second  degree  given  in  the  charge  in  this  case  in  con- 
nection with  the  charge  directly  applying  the  law  to  the  facts  of  the  case, 
there  is  not  the  slightest  probability  that  the  jury  was  misled  as  to  the  appli- 
cation of  the  doctrine  of  reasonable  doubt. 

2.  It  is  urged  that  the  court  should  have  instructed  the  jury  as  to  the  rights 
of  appellant  in  a  case  of  "imaginary  danger;"  that  the  charge  given  on  this 
subject  confined  the  jury  to  a  case  of  acttuil  danger.  A  charge  is  correct 
or  incorrect,  as  it  applies,  or  fails  to  apply,  the  law  to  the  case  made  by  the 
evidence.  In  very  many  cases  the  danger  may  not  in  fact  be  real,  and  yet 
appear  so  to  the  defendant.  When  this  is  so,  the  rule  urged  by  appellant's 
counsel  becomes  of  the  highest  importance,  and  should  be  given  in  the  charge 
to  the  jury.  In  other  cases  the  danger  is  evident, — patent;  and  in  these  the 
rule  has  no  application.  How  stand  the  facts  in  this  case?  Without  doubt, 
the  danger,  if  danger  there  was,  was  not  imaginary,  but  patent  and  real  to 
the  appellant. 

3.  Tiie  jury  was  not  instructed  that  the  appellant  was  not  bound  to  retreat, 
and  the  omission  to  so  charge  is  assigned  for  error.  No  such  charge  was  re- 
quested, nor  was  the  court's  omission  made  the  subject  of  exception.  While 
the  court  should  have  given  this  law  in  charge,  still  it  does  not  of  necessity 
follow  that  the  omission  will  work  a  reversal  of  the  judgment.  If  the  facts 
show  that  the  danger  was  imminent,  leaving  no  opportunity  of  safe  retreat. 
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it  is  improbable  that  the  jury  would  hold  this  defendant  obliged  to  retreat. 
This  is  the  doctrine  laid  down  in  BelVs  Case,  17  Tex.  App.  538. 

4.  In  giving  in  charge  to  the  Jury  the  law  of  self-defense,  the  learned  trial 
judge  says:  "While  it  is  the  inalienable  right  of  every  man  to  protect  his  per- 
son from  violence,  yet  this  right  does  not  in  every  case  justify  the  party  tis- 
-saulted  in  defending  himself  to  the  extent  of  taking  the  life  of  his  assailant; 
but  one  is  only  justified  in  taking  the  life  of  an  assailant  when  he  himself  is 
without  fault."  This  proposition  may  or  may  not  be  correct,  and  will  be  dis- 
<3ussed  further  on.  The  court  carries  the  same  proposition,  framed  in  differ- 
ent language,  into  its  charge  on  manslaughter,  viz.:  "And  if,  therefore,  the 
jury  should  find  from  the  evidence  that  the  defendant  went  into  the  saloon  of 
the  deceased,  and  provoked  an  altercation  between  himself  and  the  deceased, 
but  without  intending  to  kill  the  deceased,  and  deceased  assaulted  the  de- 
fendant, or  by  some  act  done  gave  the  defendant  reasonable  apprehension  of 
loss  of  life,  or  of  great  bodily  harm,  and  defendant  killed  the  deceased  to 
protect  himself  from  the  apprehended  injury,  the  killing,  under  these  cir- 
•cumstances,  would  not  be  justifiable,  but  [defendant]  would  be  guilty  of 
manslaughter."  To  condense  the  proposition,  the  instruction  is  this:  If  the 
defendant  is  in  "fault"  or  "provoked"  an  altercation,  and  kills  to  save  him- 
49elf,  he  would  not  be  justified,  but  will  be  guilty  of  manslaughter.  What 
"fault"  or  measure  of  provocation  would  deprive  one  of  self-defense?  The 
nature  and  quality  of  the  act,  the  "fault,"  the  "provocation,"  the  doing  of 
which  will  deprive  one  of  the  right  to  defend  himself,  is  not  given  nor  ex- 
plained to  the  jury.  Just  what  acts  will  abridge  one's  right  of  self-defense, 
^r  deprive  him  of  it  altogether,  can  never  be  determined. 

A  very  clear  and  simple  rule  upon  this  question  will  be  found  in  the  notes 
to  Staffer^ 8  Case,  Hor.  &  T.  Cas.  227:  "If  he  provoke  the  contest,  or  produce 
the  occasion,  in  order  to  have  a  pretext  for  killing  his  adversaiy,  or  doing  him 
great  bodily  harm,  the  killing  will  be  murder,  no  matter  to  what  extremity  he 
may  have  been  reduced  in  the  combat.  But,  if  he  provoked  the  combat  or 
produced  the  occasion  without  any  felonious  intent,  intending,  for  instance, 
an  ordinary  battery  merely,  the  final  killing  in  self-defense  will  be  man- 
alaughter  only. " 

It  will  be  observed  that  the  intent  with  which  the  contest  or  occasion  was 
sought  or  produced  is  of  the  highest  importance.  Suppose  a  defendant  pro- 
vokes a  combat,  or  produces  an  occasion,  without  intending  to  do  so;  or  let 
us  suppose  his  acts  or  language  did  in  fact  provoke  the  contest,  but  were 
not  intended  to  have  that  effect,  nor  were  they  such  as  would  usually  and 
naturally  lead  to  a  contest.  If,  under  these  circumstances,  he  kills  to  save 
himself,  or  to  prevent  serious  bodily  harm,  will  he  thereby  be  deprived  of  the 
iull  and  perfect  right  of  self-defense?  In  Self  ridge's  Case  it  was  held  that 
''no  words  nor  libelous  publications,  however  aggravating,  will  compromit 
his  right  of  defense,  if,  in  consequence  of  the  same,  he  is  attacked;  for  no 
words,  of  whatsoever  nature,  will  justify  an  assault."  Hor.  &  T.  Cas.  24. 
See,  also,  Cartv>right  v.  State,  14  Tex.  App.  486. 

The  rule  laid  down  in  the  note  to  Stoffer^s  Case,  which  we  take  to  be  the 
•correct  one,  clearly  indicates  that  there  must  be  a  purpose  behind  the  provo- 
cation, and  impelling  to  it.  It  is  also  evident  that,  notwithstanding  the  de- 
fendant may  have  provoked  the  combat  or  produced  the  occasion  by  his  own 
wrongful  acts,  yet,  if  those  acts  were  not  clearly  calculated  or  intended  to 
have  such  effect,  his  right  of  defense  is  not  thereby  compromitted.  It  is  not 
every  wrongful  act  that  will  deprive  t^e  doer  of  his  right  of  self-defense. 

Applying  these  rules  to  the  court's  charge  in  this  case,  the  charge  will  be 
found  to  contain  an  erroneous  proposition,  which,  under  the  facts,  may  have 
seriously  prejudiced  the  appellant's  rights.  Appellant  had  threatened  the  life 
of  the  deceased,  and  this  was  undeniably  wrong.  He  had,  with  others,  on 
the  niglit  before  the  homicide,  in  a  drunken  carousal,  destroyed  the  property 
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of  the  deceased.  This,  too,  was  a  ''fault/'  May  not  the  jury  have  oom- 
promitted  his  right  of  self-defense  because  of  those  wrongful  adto?  Taking 
this  view  of  the  charge  of  the  court,  (at  least  with  regard  to  the  threats/) 
appellant's  counsel  asked  the  court  to  instruct  the  jury,  in  effect,  that  threats 
made  by  defendant  against  deceased  did  not  operate  to  deprive  defendant  of 
his  right  of  self-defense.  This  instruction  was  clearly  rendered  necessary  by 
the  view  taken  by  the  court  in  its  charge,  and  should  have  been  given. 
Parker  v.  8tate,  18  Tex.  App.  72. 

Because  of  the  error  indicated,  the  Judgment  is  reversed,  and  the  cause  re- 
manded. 


Bx  parte  England.^ 

{0(hiri  cf  Appeals  of  Ttaeaa.    February  16,  1887.) 

Baiit— Murder— Habeas  Corpus. 

The  fact  that  a  single  trial  of  an  accnsed  for  mnrder  resulted  in  the  disagreement 
of  the  jary  will  not  authorize  the  refusal  of  bail.  But  the  failure  of  the'proof  to 
establish  satisfactorily  a  killing  upon  express  malice,  entitles  the  applicant  to  bail. 

Appeal  from  district  court,  Eastland  county.    Habeas  corptis. 
The  opinion  discloses  the  case.    The  evidence,  though  sufficient  to  incul- 
pate the  applicant  as  the  slayer  of  the  deceased,  does  not  furnish  '* proof  evi- 
dent" that  the  killing  was  upon  express  malice. 
Davenport  &  Truly ^  for  applicant.     Asst,  Atty,  Gen.  Burts,  for  the  State. 

White,  P.  J.  Appellant  was  indicted  for  the  murder  of  one  W.  R.  T<Kld. 
Upon  a  trial  under  said  indictment,  the  jury  having  failed  to  agree,  a  mis- 
trial was  ordered,  and  they  were  discharged  by  consent  of  parties.  Appel- 
lant then  obtained  a  writ  of  haheae  corpus  upon  an  application  for  bail,  which 
having  been  heard  in  term-time  by  the  Hon.  J.  C.  Randolph,  judge  of  the 
Thirty-fifth  judicial  district,  he  was  denied  bail,  and  remanded  to  custody  to 
await  another  trial.    From  this  judgment  he  has  appealed  to  this  court. 

All  prisoners  are  bailable  "  unless  for  capital  offenses  when  the  proof  is  evi- 
dent," Const.  Tex.  Bill  of  Rights,  §  11.  Does  a  mistrial  upon  the  disagree- 
ment of  the  jury  as  to  a  verdict  in  a  capital  case  establish  per  se  the  fact  that 
the  proof  is  not  evident,  and  that,  therefore,  the  accused  is  entitled  to  bail? 
Mr.  Bishop  says:  "If  there  has  been  a  trial  before  apetit  jury  failing  to  agree, 
and  especially  if  there  have  been  two  such  trials,  that  will  be  a  strong  fact 
moving  to  a  granting  of  bail.''  1  Bish.  Grim.  Proc.  (3d  Ed.)  §  262.  In  his 
valuable  work  on  Habeas  Corpus,  Mr.  Church  says:  "But  the  court  will  not, 
as  matter  of  course,  admit  to  bail  because  the  jury  in  a  trial  for  murder  have 
not  agreed  upon  a  verdict.  ♦  *  ♦  Where  a  jury  have  disagreed  twice  upon 
a  question  of  guilt,  a  doubt  may  well  be  raised.''  Section 408;  citing  People 
V.  Tender,  19  Cal.  589;  People  v.  Cole,  6  Parker,  Crim.  R.  695;  State  v.  Sum- 
fwms,  19  Ohio,  139;  Ex  parte  Pattison,  56  Miss.  161;  People  v.  Perry,  8 
Abb.  Pr.  (N.  S.)  27. 

On  the  simple  fact  alone  in  this  case  that  a  trial  had  been  had,  and  the  jury 
had  failed  to  agree,  we  do  not  think  appellant  was  entitled  to  bail.  But,  upon 
the  evidence  as  exhibited  to  us  in  this  record,  we  are  of  opinion  appellant  was 
entitled  to  bail.    This  evidence  will  not  be  discussed. 

The  judgment  of  the  court  below  refusing  bail  is  reversed,  and  appellant 
will  be  admitted  to  bail  upon  his  executing  a  bond  in  the  sum  of  $3,500,  with 
good  security,  conditioned  as  the  law  directs;  and,  upon  the  execution  by  him 
of  said  bond,  the  sheriff  of  Eastland  county,  having  him  in  charge,  will  re- 
lease him  from  custody.  Judgment  reversed,  and  bail  allowed  in  the  sum  of 
S3,500.    Ordered  accordingly. 

1  Reported  by  Messrs.  Jackson  A  Jackson,  official  reporters  of  the  Texas  oonrt  of  ap- 
peals. 
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Hartwell  V,  State.1 
(Omrf  of  Appeaii  itf  Teauu.    February  16, 1887.) 
CsnasAj,  Fbactiob— iBBTsuonom. 

Charge  of  the  court  should  be  limited  to  the  case  as  made  by  the  evidence,  and 
should  carefully  omit  all  issues  not  arising  upon  the  testimony. 

Appeal  from  district  court,  Grayson  county. 

The  indictment  charged  the  appellant  with  murder,  and  the  conviction  was 
for  manslaughter,  the  penalty  assessed  being  a  term  of  two  years  in  the  peni- 
tentiary. 

The  sole  question  adjudicated  on  this  appeal  is  the  correctness  of  the  charge 
of  the  court  under  the  evidence  in  the  case.  The  court  charged  the  substance 
of  article  615  of  the  Penal  Code,  which  provides  that "  where  the  circumstances 
attending  a  homicide  show  an  evil  or  cruel  disposition,  or  that  it  was  the  de- 
sign of  the  person  offending  to  kill,  he  is  deemed  guilty  of  murder  or  man- 
slaughter, according  to  the  other  facts  of  the  case,  though  the  instrument  or 
means  used  may  not  in  their  nature  be  such  as  to  produce  death  ordinarily.'' 
The  position  of  the  appellant  is  that  the  trial  court  erred  in  failing  to  charge 
articles  612  and  614  in  connection  with  said  article  615.  Article  612  reads  as 
follows:  ''The  instrument  or  means  by  which  a  homicide  is  committed  are 
to  be  taken  into  consideration  in  judging  of  the  intent  of  the  party  offending. 
If  the  instrument  be  one  not  likely  to  produce  deatli,  it  is  not  to  be  presumed 
that  death  was  designed,  unless,  from  the  manner  in  which  it  was  used,  such 
intention  evidently  appears. ''  Article  614  reads  as  follows :  '*  Where  a  hom- 
icide occurs  under  the  influence  of  sudden  passion,  but  by  means  not  in  their 
nature  calculated  to  produce  death,  the  person  killing  is  not  deemed  guilty  of 
the  homicide  unless  it  appear  that  there  was  an  intention  to  kill,  but  the  party 
from  whose  act  the  death  resulted  may  be  prosecuted  for  and  oonvieted  of  any 
grade  of  assault  and  battery. " 

The  evidence  in  the  case  was  sufficient  to  show  the  character  of  the  weapon 
(a  knife)  as  used,  and  the  intent  with  which  it  was  used,  but  was  not  suffi- 
cient to  raise  the  issues  defined  in  articles  612  and  614,  supra. 

8.  Hare  and  A.  C.  Turner,  for  appellant.  AssL  Atty.  €^en.  Burte,  for  the 
State. 

White,  F.  J.  On  a  previous  day  of  this  term,  the  judgment  of  the  court 
below  convicting  the  appellant  of  manslaughter  was  affirmed  in  an  oral  opin- 
ion. A  motion  has  been  made  for  a  rehearing,  and  to  have  the  said  affirm- 
ance set  aside,  and  for  a  reversal  of  the  judgment.  Pour  grounds  of  supposed 
error  are  relied  upon  in  the  motion,  and  they  are  based  upon  supposed  errors 
in  the  charge  of  the  court  to  the  jury.  No  special  exceptions  were  reserved 
to  the  charge  as  given,  nor  any  to  the  refusal  of  the  requested  instructions 
asked  in  behalf  of  the  defendant.  It  is  insisted,  however,  that  the  errors  com- 
plained of  consisted  of  omissions  of  law  to  which  appellant  was  clearly  enti- 
tled as  applicable  to  the  facts.  In  other  words,  it  is  claimed  that,  inasmuch 
as  the  court  charged,  in  substance,  the  rule  of  law  declared  in  article  615  of 
the  Penal  Code,  it  should  have  charged  further  the  rules  announced  in  articles 
612  and  614,  with  regard  to  an  instrument  not  necessarily  a  weapon,  unless 
its  use  and  manner  of  use  was  accompanied  by  an  intention  to  kill.  We  are 
of  opinion  that,  in  so  far  as  the  question  was  raised  by  the  evidence,  the  charge 
was  amply  sufficient. 

We  have  maturely  reconsidered  the  charge  of  tke  court  in  connection  with 
the  motion  for  rehearing,  the  brief  of  counsel,  and  the  entire  record  as  it  is 
presented  to  us,  and  we  have  found  no  error  of  omission  or  commission  in  it 

^Reported  by  Messrs.  Jackson  &  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peals. 
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demanding  a  reversal  of  the  judgment.  It  appears  to  ns  a  clear,  fair,  and  ex- 
plicit enunciation  of  the  principles  of  law  involved  in  the  case,  and  as  favor- 
able to  appellant  as  he  had  the  right  to  expect.  The  motion  for  a  rehearing 
is  overruled. 


HoNEYCTJT  f).  State.* 

{OouH  of  Appeals  of  Texas.    February  9,  18S7.) 

Ohattel  Mobtoaob — Fraudulent  Dispositiojp — Property — Variance. 

The  iDdictment  described  the.  mortgaged  property  disposed  of  as  four  bales  of 
cotton.  The  mortgage,  read  as  evidence  for  the  state,  over  objection,  described  the 
property  as  a  **cirop  of  cotton  to  be  raised  during  the  year  1888."  Befd,  that  the 
variance  between  the  description  of  the  property  as  contained  in  the  mortgage  And 
that  stated  in  the  indictment  was  fiital  to  the  competency  of  the  mortgage  as  evi- 
dence, and  it  should  have  been  excluded. 

Appeal  from  district  court,  Bell  county. 

The  opinion  discloses  the  case.  The  penalty  assessed  by  the  verdict  was  a 
term  of  two  years  in  the  penitentiary. 

Rosborough  Bros,,  for  appellant.    Asst  Atty.  Gen,  Burta,  for  the  State. 

WiLLsoN,  J.  It  is  charged  in  the  indictment  that  the  defendant,  with  in- 
tent to  defraud,  sold  and  disposed  of  four  bales  of  cotton,  personal  and  mov- 
able property,  upon  which  he  had  previously  executed  and  delivered  to  one 
Staton  a  valid  mortgage  in  writing,  etc.  Upon  its  face  the  indictment  is  a 
good  one.  On  the  trial  of  the  case  the  state  offered  and  read  in  evidence,  over 
the  objections  of  the  defendant,  a  written  mortgage  executed  by  the  defend- 
ant to  said  Staton,  dated  May  11, 1866.  This  mortgage  describes  the  property 
moi-tgaged  as  a  crop  of  cotton  to  be  raised  by  defendant  during  the  year  1886. 
It  is  not  a  mortgage  upon  four  or  any  other  number  of  bales  of  cotton.  It 
was  objected  to  as  evidence  because  it  was  not  the  mortgage  described  in 
the  indictment.  We  are  of  the  opinion  that  the  objection  should  have  been 
sustained.  There  is  a  material  difference  between  a  crop  of  cotton  and  cotton 
in  the  b^le,  with  respect  to  this  prosecution.  A  growing  crop  of  cotton,  it 
is  true,  may  be  mortgaged,  and  a  fraudulent  disposition  of  the  same,  when 
mortgaged,  is  now  an  offense  against  the  law.  Gen.  Laws  19th  Leg.  85. 
But  the  indictment  does  not  allege  that  the  mortgage  was  upon  a  growing  crop 
of  cotton,  but  upon  four  bales  of  cotton.  The  mortgage  read  in  evidence 
does  not  correspond  with  the  allegation  in  the  indictment  as  to  the  character 
of  the  property  upon  which  a  mortgage  was  executed  by  the  defendant.  To 
have  met  the  facts  of  this  case  the  indictment  should  have  averred  that  the 
mortgage  was  executed  upon  a  growing  crop  of  farm  produce,  to-wtt,  cotton, 
describing  it  as  it  is  described  in  the  mortgage,  and  that  the  defendant,  with 
intent  to  defraud,  sold  and  disposed  of  said  crop,  or  a  portion  thereof.  But, 
the  indictment  having  described  the  property  mortgaged  as  bales  of  cotton,  it 
was  error  to  admit  in  evidence  the  mortgage  describing  the  mortgaged  prop- 
erty as  a  crop  of  cotton.  The  allegation  and  the  proof  were  materiidly  vari- 
ant. Osborne  v.  State,  14  Tex.  App.  225;  Davis  v.  State,  18  Tex.  App.  215; 
RandU  v.  State,  12  Tex.  App.  250;  Gray  v.  State,  11  Tex.  App.  411. 

Other  errors  complained  of  on  this  appeal  have  been  considered,  but  are  not 
deemed  tenable,  nor  of  sufficient  importance  to  require  discussion. 

Because  the  court  erred  in  admitting  the  mortgage  to  be  read  in  evidence* 
the  judgment  is  reversed  and  the  cause  is  remanded. 


peals. 


1  Reported  by  Messn.  Jackaon  &  Jackson,  official  reporten  of  the  Texas  coort  of  ap- 
Bala. 
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WlHBEBLY  V.  STAT3B.1 
(Cbtiri  0/  Jppeak  of  TexoM,    December  4, 1886.) 

1.  I^ABOENT— LiMITATIOlfS— GhABOB  OF  THB  GOUBT. 

Proeecation  for  felonious  laroeny  is  barred  by  the  lapse  of  five  years  between  the 
commission  of  the  oflense  and  the  presentment  of  indictment  therefor.  See  the 
opinion  for  a  state  of  case  demanding  of  the  trial  court  a  correct  charge  ui)on  the 
statute  of  limitations  as  applied  to  felonious  larceny. 

2.  SaMB— COIYFEBSTONS. 

Note  the  opinion  for  circumstances  under  which  an  application  for  a  continu- 
ance, made  at  a  previous  term  of  court,  so  far  partakes  of  the  nature  of  a  confession 
or  admission,  that  it  cannot  be  used  against  him  on  his  subsequent  trial,  unless  he 
was  warned  that  it  might  be  so  used. 

Appeal  from  district  court,  Navarro  county. 

The  conyiction  in  this  case  was  for  the  theft  of  an  estray  horse  on  the  twen- 
tieth day  of  May,  1881.  The  penalty  assessed  was  a  term  of  five  years  in  the 
penitentiary.    The  case  is  stated  in  the  opinion. 

Beale  <&  Antrey,  for  appellant.    Asst,  Atty,  Gen.  Burts,  for  the  State. 

White,  P.  J.  The  indictment  in  this  case,  which  was  for  theft  of  a  filly, 
WHS  presented  and  filed  in  the  district  court  on  the  third  day  of  February,  1886, 
and  the  alleged  theft,  as  therein  charged  to  have  been  committed,  is  averred 
to  have  been  so  committed  on  the  twentieth  day  of  May,  1881.  It  will  be 
noted  that  from  the  date  of  the  alleged  commission  of  the  theft  (May  20, 1881) 
to  the  filing  of  the  indictment  (February  8,  1886)  was  about  four  years, 
eight  months,  and  seventeen  days.  At  the  trial  the  defendant's  witnesses 
testified  most  positively  and  emphatically  that  defendant  had  taken  possession 
of,  claimed,  and  used  the  animal  from  the  fall  of  1880;  and  one  of  his  wit- 
nesses, Greorge  Gillis,  swears  that  he  (witness)  sold  the  animal  to  defendant 
in  the  fall  of  1880.  If  defendant  stole  the  animal,  or  bought  and  took  pos- 
session of  her  in  the  fall  of  1880',  then  more  than  five  years  had  elapsed  from 
such  taking  to  the  finding  of  the  indictment;  in  which  case  the  prosecution 
would  be  barred  by  Umitation,  our  statute  declaring  that  ''an  indictment  for 
theft  punishable  as  a  felony  may  be  presented  within  five  years,  and  not  aft- 
erwards."    Code  Crim.  Proc.  art.  198. 

Upon  the  question  of  limitation  thds  raised  by  the  evidence,  this  court 
simply  charged  the  jury  that  if  they  believed  "from  the  evidence  that  the  de- 
fendant, C^rge  Wimberly,  did,  in  Navarro  county,  Texas,  on  or  about  the 
twentieth  day  of  May,  1881,  or  at  any  time  within  five  years  prior  to  the  third 
day  of  February,  1886,  the  date  of  the  finding  of  the  indictment  in  this  case, 
fraudulently  take,"  etc.  Special  requested  instructions  upon  the  subject, 
which  were  asked  by  defendant's  counsel  and  refused  by  the  court,  and  bill 
of  exceptions  saved,  were  as  follows,  viz. :  "If  you  believe  from  the  evidence 
in  this  cause,  or  if  you  have  a  reasonable  doubt  as  to  the  same,  that  this  de» 
f endant  acquired  possession  of  the  animal  more  than  five  years  before  the  third 
day  of  February,  1886,  you  will  find  the  defendant  not  guilty,  whether  you 
believe  he  actually  took  said  animal  or  not,  as,  under  such  circumstances,  the 
offense  is  barred  by  limitation."  "If,  under  the  instructions  before  given 
you,  you  should  find  that  the  alleged  taking  was  under  such  circumstances  as 
would  constitute  theft,  your  next  inquiry  would  be  as  to  the  time  of  such  tak- 
ing; and  if  you  should  find  that  such  taking  occurred  prior  to  the  third  day 
of  February,  1881,  or  if  you  have  any  reasonable  doubt  upon  this  point,  then 
you  should  find  the  defendant  not  guilty." 

The  learned  judge  explains  his  refusal  to  give  these  instructions  to  be  be- 
cause they  were  given  in  substance  in  the  general  charge.    We  do  not  think 

'  Reported  by  Messrs.  Jacluon  &  Jackson,  otQcial  reporters  of  the  Texas  court  of  ap- 
peals ^ 
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they  were.  ''A  defendant  is  entitled  to  a  distinct  and  affirmative,  and  not 
merely  an  implied  or  negative,  presentation  of  the  issues  which  arise  upon  his 
evidence."  Irvine  v.  State^  20  Tex.  App.  18,  and  authorities  cited.  It  was 
error  to  refuse  the  instructions. 

A  defendant's  application  for  a  continuance,  made  at  a  previous  term  of 
court,  provided  he  was  in  actual  custody  at  the  time,  and  not  merely  upon 
bond,  has  been  held  to  be  so  far  in  the  nature  of  a  confession  or  admission  as 
that  the  same  cannot  be  used  subsequently  against  him  unless  he  was  pre- 
viously warned  that  it  might  be  so  used.  Austin  v.  State,  15  Tex.  App.  388. 
See,  also,  Adams  v.  State,  16  Tex.  App.  162.  The  question  is  not  affected 
by  the  fact  that,  since  the  continuance  was  moved  for,  the  indictment  was 
quashed  for  invalidity,  and  a  new  one  found  for  the  same  offense.  But  in 
this  case  defendant  was  not  in  actual  custody,  but  on  bail,  and  there  was  no 
error. 

Other  errors  are  assigned  and  ably  presented  by  appelhint's  counsel;  but,  in- 
asmuch as  they  are  not  likely  to  arise  on  another  trial,  they  will  not  now  be 
discussed. 

For  the  errors  above  mentioned  with  regard  to  the  refused  instructions,  the 
judgment  is  reversed,  and  the  cause  remanded.  ^ 


New  Orleans  Ins.  Co.  v,  Oobdon. 

{^Supreme  Court  of  Texas,    March  15, 18S7.) 

1.  Ikbusanob— Fibs— GoMDinoir— Sols  Ownsbship. 

A  policy  of  fi;^  insurance  provided  that  if  the  interest  of  the  assured  in  the  prop- 
erty be  any  other  than  the  entire,  unconditional,  and  sole  ownership  of  the  prop- 
erty for  the  use  and  benefit  of  the  assared,  it  must  be  so  represented  to  the  com- 
pany ;  otherwise  the  policy  shall  be  Toid.  The  insured,  previously  to  taking  ont 
the  policy,  had  conveyed  the  property  to  A.  for  the  purpose  of  enabling  him  to 
n^otiate  a  loan  for  the  insured  with  a  homestead  company  of  which  A.  was  a 
member,  and  insured  was  not.  He  did  not  mefation  this  conveyance  to  the  insur- 
ance company.  A.,  however,  was  unable  to  secure  the  loan,  and  the  insured, 
though  intenmngto  have  the  property  reoonveyed  to  himself  failed  to  do  so  until 
It  was  burned.  Heldf  that  the  conveyance  was  not  such  a  one  as  avoided  the  pol- 
icy. 

2.  Sams— Assignment— AoTioN— Parties. 

Where  the  insured  assigns  his  policy  to  a  creditor  as  collateral  security  for  the 
debt  due  the  creditor,  si^t  on  the  policy  may  be  in  the  name  of  the  creditor  alone 
as  assignee,  or  in  the  name  of  the  insured  for  the  use  of  the  creditor. 

Appeal  from  Harris  county, 

Hutcheson,  Carrington  &  SearSf  for  appellant.  W.  P.  Hamblen,  for  ap- 
pellee. 

Willie,  C.  J.  H.  O.  Gordon  brought  this  suit  for  the  use  of  Theodore  Kel- 
ler against  the  appellant  to  recover  $700  for  the  loss  by  fire  of  a  store-house 
insured  by  the  latter;  the  policy  having  been  assigned  by  Gordon  to  Keller 
after  the  fire  occurred.  It  seems  that  the  policy  was  issued  August  3,  1884, 
and  contained,  among  others,  the  following  provisions:  **If  the  property  be 
sold  or  transferred,  or  any  change  take  place  in  the  title  or  possession,  (ex- 
cept by  succession  by  reason  of  the  death  of  the  assured,)  whether  by  legal 
process  or  judicial  decree  or  voluntary  transfer  or  conveyance,  this  policy 
shall  be  void.  ♦  ♦  ♦  If  the  interest  of  the  assured  in  the  property  be  any 
other  than  the  entire,  unconditional,  and  sole  ownership  of  the  property'  for 
the  use  and  benefit  of  the  assured,  or  if  the  building  insured  stands  on  leased 
ground,  it  must  be  so  represented  to  the  company,  and  so  expressed  in  the 
written  part  of  the  policy;  otherwise  the  policy  shall  be  void."  About  three 
days  previous  to  the  Issuance  of  the  policy,  viz.,  on  July  31, 1884,  Gordon  had 
made  to  Keller  a  deed  for  the  property  insured,  which  deed  was  acknowledged 
and  recorded  on  August  6,  1884,  subsequent  to  the  date  of  the  policy.  This 
deed  was  made  for  the  purpose  of  enabling  Gordon  to  obtain  a  loan  of  money 
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for  Keller  from  the  Houston  Homestead  &  Loan  Association.  Gordon  could 
not  do  this  directly,  because  he  was  not  a  shareholder  in  the  company.  Kel- 
ler was;  and  the  company,  with  knowledge  of  the  purpose  for  which  the 
deed  was  made,  were  willing  to  loan  the  money;  but,  upon  examination,  Gor- 
don's title  was  found  defective,  and  so  the  loan  failed.  Gordon,  however, 
thought  he  might  remedy  the  defects  in  his  title,  and  so  let  the  deed  to  Keller 
stand,  so  that,  if  be  should  succeed,  the  loan  could  be  effected.  The  defects, 
however,  had  not  been  remedied  up  to  the  time  of  the  fire,  and  hence  the  ap* 
parent  title  remained  at  that  time  in  Keller,  but  he  subsequently  reconveyed 
to  Gordon.  There  was  evidence  to  show  that  Gordon  was  indebted  to  Keller 
at  the  time  the  deed  was  made,  and  there  was  some  evidence  to  the  effect  that 
Keller  expected  to  get  some  of  the  benefit  of  the  money  loaned  to  Grordon  in  pay- 
ment of  what  the  latter  owed  to  Keller.  Keller,  however,  says  that  the  money 
was  to  go  towards  work  done  on  the  property  conveyed,  and  that  was  what  it 
was  wanted  for.  Keller  did  not  know  whether  Gordon  would  have  given  him 
any  of  the  money  or  not.  He  supposed  it  was  to  pay  him  and  the  carpenters. 
Keller  seems  to  have  had  no  recollection  as  to  having  possession  of  the  deed 
until  he  went  with  Gordon  to  the  homestead  association  to  procure  the  loan. 
When  th^policy  was  offered  in  evidence,  it  was  objected  to,  because  it  had  been 
fully  assigned  so  as  to  place  the  legal  title  in  Keller,  and  was  not  evidence  of 
any  right  in  Gordon  to  bring  this  suit,  or  to  recover  the  insurance  money. 
This  objection  was  overruled  by  the  court.  Judgment  was  rendered  for  the 
plaintiff. 

Upon  the  state  of  case  made  by  the  evidence,  the  defendant  claims  that 
the  policy  was  avoided,  whether  the  deed  to  Keller  was  made  before  or  after 
the  execution  of  the  policy.  It  is  very  true  that  if  the  deed  conveyed  any 
interest  or  ownership  in  the  land,  or  burdened  the  title  of  Gordon  with  con- 
ditions within  the  meaning  of  the  policy,  it  would  be  in  violation  of  one  or 
the  other  of  the  clauses  of  the  policy  which  we  have  recited,  and  be  viola- 
tive of  its  provisions,  no  matter  which  of  the  two  instruments  was  first  in 
taking  effect.  The  main  argument  of  the  appellant  to  support  its  position, 
that  the  deed  did  have  this  effect,  rests  upon  the  assumption  that  it  was  in 
the  nature  of  a  mortgage  to  secure  an  indebtedness  of  Gordon  to  Keller.  The 
e?idence  of  Keller  is  to  the  contrary.  He  shows  nothing  but  a  mere  hope  or 
supposition  that  Gordon  would  pay  him  some  of  the  money  borrowed  from  the 
association.  It  will  certainly  not  be  necessary  to  lyoduce  argument  or  au- 
thority to  prove  that  this  was  not  a  binding  obligation,  and  created  no  lien 
upon  the  property.  It  is  true  that  there  was  testimony  tending  to  show  that 
there  was  an  undefined  agreement  between  Gordon  and  Keller  as  to  the  lat- 
ter's  having  some  sort  of  claim  upon  the  borrowed  money,  but  it  was  too  in- 
definite to  create  a  lien.  But,  even  if  it  would  have  created  a  lien,  this  testi- 
mony is  in  conflict  with  that  of  Keller,  and  we  must  give  effect  to  the  latter 
as  being  in  support  of  the  judgment.  The  judge  did  not  make  a  record  of  his 
conclusions  of  law  and  fact,  and  we  must  treat  the  case  as  if  he  found  in  fa- 
vor of  the  evidence  which  authorized  the  judgment  rendered  by  him.  As  the 
loan  was  not  effected,  there  was  no  mortgage  of  the  yoperty  to  the  associa- 
tion, and  the  question  of  whether  a  mortgage  or  other  lien  upon  the  property 
would  change  the  interest  of  Gordon  therein,  or  incumber  that  interest  with 
conditions  within  the  meaning  of  the  policy,  is  eliminated  from  the  case. 

The  only  matter  to  be  considered  is  whether  a  mere  deed,  not  intended  by 
either  party  to  convey  title,  and  under  which  the  grantee  was  to  take  no  in- 
terest, elFected  any  change  in  the  ownership  of  the  property.  To  state  this 
proposition  is  to  decide  it  in  the  negative.  The  most  that  can  be  said  of  it 
favorable  to  the  appellant  is  that  it  put  the  apparent  legal  title  in  Keller;  but 
to  hold  that  this  changed  the  ownership  of  the  land,  rendered  it  conditional, 
made  it  inure  to  the  use  or  benefit  of  any  person  but  Gordon,  or  transferred 
or  conveyed  the  title  to  Keller  within  the  meaning  of  the  policy,  is  to  give  a 
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technical  construction  to  that  instrument  for  the  purpose  of  destroying  th& 
rights  of  the  assured.  The  rule  is  directly  to  the  contrary.  The  language  of 
the  policy,  being  the  language  of  the  insurers,  is  to  be  construed  most  strongly 
against  them,  so  as  to  give  to  the  assured  the  indemnity  for  which  he  has 
bargained.  When  the  policy  required  entire  and  sole  ownership,  it  must  have 
meant  an  ownership  in  which  no  one  else  shared,  and  against  which  no  one 
else  could  claim  an  interest.  When  it  required  that  ownership  to  be  uncon- 
ditional, it  must  have  meant  ano¥mership  which  depended  upon  the  perform- 
ance of  no  condition  whatever.  When  it  required  that  this  should  be  for  the 
use  and  benefit  of  the  assured,  it  must  have  meant  that  the  full  equitable 
title  should  exist  in  the  assured.  When  it  required  that  the  property  should 
not  be  sold  or  transferred,  or  any  change  take  place  in  the  title  or  possession 
by  conveyance,  it  certainly  did  not  mean  that  a  conveyance  which  did  not 
transfer  the  title,  or  make  any  change  in  it  whatever,  should  defeat  the 
policy.  Grordon's  title  after  the  deed  was  made  was  substantially,  if  not  liter- 
ally, such  a  one  as  was  required  by  the  policy.  If  his  ownership  after  its  exe- 
cution was  not  as  great  as  before,  then  the  deed  must  have  conveyed,  to  the 
grantee  some  interest  or  right  which  he  could  assert  to  the  property  by  reason 
of  the  deed,  and  yet  no  right  of  that  kind  existed,  as  was  fully  shown  by  the 
evidence.  Keller  could  not  have  claimed  any  right  whatever  as  against  Gor* 
don,  either  as  plaintiff  or  defendant,  in  a  suit  with  reference  to  the  property. 

*'The  object  of  providing  against  a  transfer  or  change  of  title  is  to  guard 
against  a  diminution  in  the  strength  of  the  motive  which  the  insured  may 
have  to  be  vigilant  in  the  care  of  his  property. "  May,  Ins.  g  273.  Vigilance 
in  the  care  of  the  property  is  not  likely  to  be  diminished  when  the  assured  is. 
the  only  one  who  can  possibly  suffer  by  its  destruction.  "If  there  is  no* 
change  in  the  fact  of  title,  but  only  in  the  evidence  of  it,  and  if  this  latter  is- 
merely  nominal,  and  not  of  a  nature  calculated  to  increase  the  motive  to  burn, 
or  diminish  the  motive  to  bum,  or  diminish  the  motive  to  guard  the  property^ 
from  loss  by  fire,  the  policy  is  not  violated."  Ayrea  v.  Hartford  Fire  Ins. 
Co.,  17  Iowa,  185. 

There  is  a  vast  dif^rence  between  having  a  deed  and  having  title  to  land. 
The  former  is  evidence  of  the  latter,  but  may  exist  without  it;  and  here,  wlule 
Keller  had  a  deed  for  the  property,  the  title  remained  in  Qordon  for  all  par-^ 
poses,  and  especially  for  any  purpose  connected  with  its  insuranoe  against  fire. 
Numerous  authorities  ofpld  be  cited  to  sustain  these  positions,  but  it  will  not 
be  necessary,  as  it  is  believed  that  none  can  be  found  to  hold  that  sudh  a  con- 
veyance changes  the  title.  Those  cases  which  hold  that  a  deed  not  intended 
to  convey  title  does  pass  any  interest  out  of  the  grantor  in  violation  of  a 
policy  such  as  the  present  are  either  cases  where  the  deed  was  intended  as  a 
gift,  a  mortgage,  or  some  similar  instrument;  and  even  as  to  some  of  these 
there  is  a  conflict  of  decision.  Western  Mass.  Ins.  Co.  v.  Hiker,  10  Mich. 
279;  Salvage  v.  Insurance  Co.,  52  K.  Y.  602;  Bhepheid  v.  Insurance  Co., 38 
N.  H.  232.  We  think  the  entire  interest  in  the  property,  and  its  full  ownei^ 
ship  as  contemplated  by  the  policy,  remained  in  Gordon  after  delivery  of  the 
deed,  and  that  it  was  j|ot  in  violation  of  any  of  the  provisions  of  the  policy» 
and  there  was  no  error  in  the  judgment  in  so  declaring. 

Nor  was  there  error  in  overruling  defendant's  objection?  .o  the  admission 
of  the  policy  in  evidence.  The  proof  showed  that  it  was  tj-nnsferred  to  Keller 
as  collateral  security  for  a  debt  due  him  from  Gordon,  and  that  the  plaintiff, 
therefore,  had  an  interest  in  its  proceeds.  While  the  suit  might  have  been 
brought  by  Keller  alone,  yet,  as  was  said  in  East  Texas  F.  Ins.  Co.  v.  Coffee^ 
61  Tex.  287,  the  equitable  right  of  Gordon  entitled  him  to  lie  a  party  plaintiff 
in  the  cause.  His  suing  for  the  use  of  the  latter  made  him  the  real  party 
plaintiff,  and  the  judgment  bound  both  him  and  Gordon,  and  the  insurance 
company  was  fully  protected. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 
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Sargent  «.  Walxis. 

{Supreme  Ohtrt  of  Texat,    March  11, 1887.) 

Guardian  and  Ward— Liability  of  Guardian— Susetibb. 

A  person  indebted  to  an  infant's  estate,  and  thereafter  being  appointed  and  ac- 
cepting the  guardianship  of  the  estate,  as  he  cannot  sue  himself,  must,  in  legal  con- 
templation, be  considered  as  having  paid  the  debt  to  himself,  and  both  he  and  his 
sureties  are  answerable  therefor  as  for  money  actually  received. 

Appeal  from  district  couTt,  Galveston  county. 

Lobatt  c&  Nolle,  for  appellant.    Davis,  Davidson  d  Ififior,  for  appellee. 

Stattok,  J.  Prior  to  the  time  G.  O.  Cherry  became  guardian  of  the  estate 
of  the  appeUee,  he  took  into  his  possession  United  States  4  per  cent  bonds, 
amounting  to  #3.000.  This  was  done  under  an  agreement  with  his  wife, 
who  was  then  the  guardian  of  the  estate  of  the  minor  to  whom  the  bonds  be- 
longed. At  the  time  he  received  the  bonds,  he  executed  an  instrument  as 
follows:  *'Know  all  men  by  these  presents  that  I  have  this  day  borrowed 
from  my  wife,  Mrs.  C.  C.  Cherry,  guardian  of  the  estate  of  minor  Kate  Lee 
Wallis,  three  thousand  dollars  in  United  States  4  per  cent,  bonds,  which  I 
promise  to  pay  to  her,  or  their  equivalent  in  money,  at  market  value  when 
due,  December  1, 1891,  less  the  amount  for  her  maintenance  and  suppoit;  it 
being  understood  and  agreed  to  by  me  that  the  interest  on  said  bonds  is  to  be 
used  towards  the  support  of  said  minor  in  so  far  as  they  will  contribute  to 
this  purpose.  Given  under  my  hand  and  seal  this,  the  thirtieth  day  of  Oc- 
tober, 1878,  in  the  city  and  county  of  Galveston,  state  of  Texas.'*  Subse- 
quently to  the  execution  of  this  instrument  and  receipt  of  the  bonds,  he  hy- 
pothecated them,  and,  after  this,  was  appointed  and  qualified  as  guardian, 
and,  having  been  required  to  do  so,  he,  on  July  18,  1882,  executed  a  new 
bond  as  guardian,  to  which  the  persons  who  are  made  defendants  with  him 
became  sureties;  but,  prior  to  the  time  the  last  bond  was  executed,  the  debt 
for  which  the  bonds  had  been  hypothecated  not  having  been  paid,  their  holder 
disposed  of  them.  On  the  seventh  day  of  August,  1884,  Cherry  was  removed 
from  the  guardianship,  and  the  person  who  sues  as  guardian  in  this  case  wa& 
appointed  and  qualified  in  his  stead.  From  the  time  that  Cherry  qualified 
until  the  last  report  made  by  him,  and  inclusive  of  that,  he  charged  himself 
with  the  face  value  of  the  bonds  as  so  much  money  in  hand,  but  credited 
himself  with  the  maintenance  of  his  ward  and  some  other  matters,  which 
more  than  equaled  the  interest  due  on  the  bonds,  but  he  never  had  on  hand 
the  money  which  his  reports  showed  to  be  on  hand,  nor  did  he  ever  regain 
possession  of  the  bonds.  He  was  directed  to  turn  over  to  his  successor  the 
ward's  estate  which  he  showed  to  be  in  his  hands,  and  this  he  failed  to  do, 
whereupon  this  action  was  brought  against  him,  and  the  sureties  on  his  bond, 
to  recover  it.  The  petition  is  such  as  to  authorize  a  recovery  against  the 
guardian  and  his  sureties,  under  any  view  of  the  case,  if  the  law  affects  them 
with  liability  under  the  facts.  A  judgment  was  rendered  against  the  prin« 
cipal  and  all  the  sureties,  and  from  it  only  the  surety  Sargent  appeals. 

The  transaction  through  which  Cherry  obtained  the  bonds  from  his  wife 
was  unauthorized,  and  the  bonds  remained  a  part  of  the  ward's  estate,  and 
he  may  be  held  either  as  a  debtor  to  his  ward,  that  relation  attaching  before 
he  became  guardian,  or  because  it  was  his  duty  to  recover  the  bonds  from  any 
person  holding  them,  as  the  present  guardian  may  insist.  The  petition  is  so 
drawn  as  to  hold  the  former  guardian  as  well  as  his  sureties  liable  on  either 
or  both  grounds  if  the  law  renders  them  liable  under  the  facts. 

The  bond  of  the  guardian  bound  him,  not  only  to  account  for  and  pay  over 
such  money  or  other  effects  of  his  ward  as  came  into  his  hands,  but  also  to 
faithfully  discharge  the  duties  of  guardian  of  the  estate  of  his  ward  according 
to  law.    The  bonds  were  the  property  of  his  ward,  and  it  was  his  duty  con- 
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tinually,  from  the  time  of  his  first  qualification,  to  acquire  and  maintain  the 
possession  of  them;  and  the  fact  that  his  own  act,  before  he  became  the 
guardian,  rendered  such  action  necessary,  in  no  waj  relieved  him  from  that 
duty.  For  the  faithful  discharge  of  this  duty  the  sureties  on  the  last  bond 
were  as  much  bound  as  were  those  on  the  first.  If  the  person  who  held  the 
bonds  through  the  hypothecation,  or  any  other  person,  came  into  their  posses- 
sion through  illegal  means,  with  which  the  guardian  was  in  no  way  connected, 
before  his  appointment  or  afterwards,  it  certainly  would  have  been  his  duty 
to  recover  them,  as  any  other  property  belonging  to  the  ward's  estate;  and 
the  fact  that  be  was  an  actor  in  the  illegal  diversion  certainly  cannot  relieve 
him  or  his  sureties  from  liability  for  his  failure  of  duty  in  this  respect.  ''The 
guaixiian  of  the  estate  shall  use  due  diligence  to  collect  all  claims  or  debts 
owing  to  the  ward,  and  to  recover  possession  of  all  property  to  which  the 
ward  has  a  title  or  claim:  provided,  there  is  a  reasonable  prospect  of  collect- 
ing such  claim  or  debts,  or  of  recovering  such  property;  and,  if  he  neglects 
to  use  such  diligence,  he  and  his  sureties  shall  be  liable  for  all  damages  occa- 
sioned by  such  neglect,  *' — is  the  plain  dedaration  of  the  statnte.  iiev.  St. 
arts.  2546,  2616. 

If  we  regard  the  guardian  as  having  been  a  debtor  to  his  ward's  estate  on 
account  of  what  transpired  before  his  appointment,  the  position  of  himself 
and  sureties  would  be  no  better.  If  a  person  appointed  executor*  administra- 
tor,  or  guardian  be  a  debtor,  admittedly,  at  the  time  of  his  appointment,  to 
the  estate  of  which  he  is  made  the  representative,  having  voluntarily  assumed 
the  trust,  and  his  sureties  having  obligated  themselves  that  he  will  faithfully 
execute  it,  and  thus  prevented  the  appointment  of  any  other  person,  and  being 
unable  to  sue  himself,  he  must,  in  legal  contemplation,  be  considered  to  have 
paid  the  debt  to  himself,  and  to  continuously  hold  the  money  so  long  as  his 
representative  character  continues;  and  his  sureties,  as  well  as  himself,  are 
therefore  liable  for  it.  Winship  v.  Bass,  12  Mass.  199;  LOand  v.  Feltofi,  1 
Allen,  588;  Mattoon  v.  Cowing ,  18  Gray,  887;  Ipswich  Manuf^g  Co.  v.  Htory, 
5  Mete.  818;  atet)ens  v.  Gaylord,  11  Mass.  268;  Avery  v.  Awry,  49  Ala.  198. 
The  indebtedness  of  the  guardian  would  be  assets,  for  which,  as  other  assets, 
he  and  his  sureties  must  account. 

The  rule  that  sureties  are  not  liable  for  the  misappropriation  of  assets  made 
before  they  became  sureties  is  not  applicable  to  this  case;  for  the  duty  vio- 
lated, whether  it  consists  in  failure  to  recover  the  bonds  or  to  account  for 
assets,  if  the  guardian  be  deemed  to  have  been  a  debtor,  and  therefore  to  hold 
for  his  ward  a  sum  of  money  equal  to  his  indebtedness,  is  one  continuous  In 
character. 

There  is  no  error  in  the  judgment,  and  it  will  be  affirmed. 

WiLLif:,  C.  J.,  did  not  sit  in  this  case. 


Gulf,  C.  &  S.  F.  Bt.  Co.  v.  Pomerot. 

{Supreme  Oouri  qf  Texat,    March  15,  1S87.) 

Ra  ILBOAM— COLVXBIB— NBQLZOBirOB. 

In  an  action  to  recover  for  InlnrieB  to  crops  caused  by  the  constraction  of  insuf- 
ficient culverts  in  defendant  railroad's  embankment,  wnereby  the  waters  of  a  near- 
lying  river,  overflowing,  were  dammed  np.  and  forced  onto  plaintifiTs  land  and 
crops,  heldf  that  if  the  overflow  was  of  such  an  extraordinary  character  that  rail- 
road en^neers  of  ordinary  care  and  prudence  in  the  construction  of  the  embank- 
ment and  culvert  could  not  reasonably  be  expected  to  have  anticipated  and  pro- 
vided against  it,  then  the  railroad  company  was  not  liable ;  but  if,  although  the 
overflow  was  extraordinary,  it  might  reasonably  have  been  anticipated  and  pro- 
vided against,  the  railroad  was  liable. 
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^  SaMB— BXTRAORDIKARY  OOOUBBENCE— FlOOD. 

It  appearing  that  there  were  in  1833,  1843,  and  1862  similar  overflowB  to  the  one 
which  caused  the  damap^ee  complained  of  in  this  case,  in  1885,  this  was  sufficient 
evidence  to  warrant  the  jury  in  hnding  that  the  one  in  question  ought  reasonably 
to  have  been  anticipated. 

Appeal  from  Gkdveston  county. 

This  is  a  suit  to  recover  damages  to  plaintiff's  (appellee's)  crops,  alleged  to 
h&ye  been  caused  by  insufiOicient  culverts  in  defendant's  (appellant's)  railroad 
embankment,  which  he  alleged  held  or  forced  the  waters  of  the  Brazos  river, 
x^oming  over  its  banks  in  an  overflow  of  the  river,  in  June,  1885,  at  a  point 
near  Thompson's  switch,  in  Fort  Bend  county,  onto  his  (plaintiff 's)  land  and 
crops.    Judgment  for  plaintiff,  and  defendant  appeals. 

Bollinger,  Mott  <fe  Terry^  for  appellant.     Wheeler  &  Rhodes,  for  appellee. 

Gainj£s,  J.  We  think  the  exceptions  to  the  petition  upon  the  ground  that 
the  laud  upon  which  plaintiff's  crops  were  growing  at  the  time  of  their  alleged 
destruction  is  not  sufficiently  described,  were  properly  overruled.  The  allega- 
tions in  question  are  that  plaintiff  and  one  Kenchlow  were  "engaged  in  fai  in- 
iiig  and  cultivating  cotton,  corn,  and  other  produce  on  a  certain  tract  of  land 
near  the  Bra/os  river,  and  in  said  county  of  Fort  Bend,  and  near  about  half 
3  mile  north-east  of  Thompson's  switch,  in  said  county;  said  tract  of  land  be- 
ing well  known,  and  marked  on  the  map  of  said  county  as  the  'Old  Thompson 
Place'  or  *Tract,'  and  owned  by  Yandell  Ferris,  of  said  county,  and  by  plain- 
tiff leased  from  said  Yandell  Ferris,  containing  about  fifty  acres,  a  portion 
fronting  on  the  Brazos  river,  and  the  whole  of  said  tract  lying  and  being  sit- 
uated between  the  said  river  and  the  railroad  track  and  railroad  bed  ot  the 
.said  defendant  company, — said  track  being  about  a  mile  distant,  and  running 
parallel  with  said  river."  Further  on  it  is  alleged  that  the  plaintiff  was  cul- 
tivating certain  crops  on  his  own  account  on  the  same  tract  of  land,  and  that 
he  had  rented  to  one  Geohan  "the  balance  of  said  tract,  to- wit,  about  thirty- 
ffve  acres  of  land;  the  same  being  near  and  adjoining  the  land  cultivated  by 
plaintiff  and  the  said  Kenchlow,  hereinbefore  fully  described. "  Plaintiff  hav- 
ing purchased  the  claims  of  his  partner  and  tenant,  sued  to  recover  damages 
for  the  loss  of  the  crops  upon  aU  the  land  so  described.  The  description  is 
certainly  sufficient  to  apprise  the  defendant  of  the  locality  of  the  crops,  the  de- 
struction of  which  constituted  the  foundation  of  the  action,  and  to  identify 
them  with  reasonable  certainty.  It  is  also  definite  enough  to  enable  defend- 
ant to  plead  the  Judgment  in  bar  of  another  suit  without  the  aid  of  parol  evi- 
4lence,  which  may  be  resorted  to  in  a  proper  case  under  that  plea,  in  order  to 
show  the  identity  of  the  subject-matter  of  the  two  actions. 

The  second  and  third  assignments  of  error  are  directed  to  the  charge  of  the 
court,  and  are  as  follows: 

"(2)  The  court  erred  in  charging  the  jury:  *K  the  overflow  was  of  such 
^n  exti-aordinary  character  that  railroad  engineers  of  ordinary  care,  i)rudence, 
and  caution,  in  the  construction  of  the  embankment,  could  not  be  reason:ibly 
expected  to  anticipate  it,  then  the  defendant  company  would  not  be  liable 
for  damages;  but  if  you  believe  from  the  evidence  that,  although  the  overflow 
iffds  extraordinary,  yet  that  such  an  overflow  could  have  been  reasonably  an- 
ticipated by  railroad  engineers  of  ordinary  care,  prudence,  and  caution,  and, 
in  the  construction  of  the  railroad  embankment  for  its  road-bed,  could  have 
so  constructed  it  so  as  not  to  have  caused  damage  to  plaintiff's  crop,  then  the 
defendant  company  would  be  liable,' — ^because  under  no  circumstances  was  de- 
fendant liable  for  an  extraordinary  overflow,  and  because  the  charge  made  de- 
fendant's liability  depend  on  the  bare  fact  as  to  whether  the  embankment 
could  have  been  so  constructed  as  to  have  avoided  the  damage,  without  regard 
4is  to  whether  such  construction  could  have  been  reasonably  required. 

"(3)  The  court  erred  in  not  more  clearly  defining  to  the  jury  what  ismeant^^T^ 
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by  an  extraordinary  overflow,  and  erred  in  not  giving  in  its  charge  some  guide- 
to  the  jury  to  determine  whether  or  not  the  overflow  was  extraordinary;  and 
erred  in  refusing  to  give  the  third  special  charge  asked  by  the  defendant,  be- 
cause the  same  announces  the  correct  rule  for  determining  whether  the  over- 
flow was  of  such  extraordinary  character  as  not  to  require  defendant  to  guard 
against  it/' 

The  whole  charge,  taken  together,  is  favorable  to  the  defendant;  and  the- 
extract  complained  of  in  the  above  assignments  we  think  forcibly  presented 
the  law  of  the  case  upon  the  proposition  contained  in  it.  The  ground  upon, 
wliich  a  railroad  company  or  other  corporation  is  exonerated  from  liability  in 
certain  cases  of  this  character  is  not,  as  we  may  be  led  to  believe  by  some  ex- 
pressions in  the  opinions  of  the  courts,  that  a  prudent  man  under  like  circum- 
stances would  not  have  provided  against  the  danger.  A  careful  person,  in 
constructing  a  like  improvement  which  endangered  his  own  property,  might 
prefer  to  take  the  risk  of  a  loss  from  either  oniinary  or  extraordinary  floods- 
to  incurring  the  certain  expense  necessary  to  make  an  effectual  provision 
against  them.  But  this  rule  certainly  would  not  do  when  the  property  of 
others  is  subjected  to  the  risk  of  destruction  or  damage.  In  our  opinion,  the 
true  test  is:  Considering  all  the  circumstances*  and  especially  the  history  of 
the  stream,  would  a  prudent  man  have  anticipated  such  a  flood  as  caused  the 
damage?  If  not,  the  loss  will  be  deemed  the  act  of  God.  for  which  no  actioa 
arises.  The  statute  requires  railroad  companies,  in  constructing  their  em- 
bankments, to  provide  such  culverts  and  sluices  as  may  be  demanded  by  the 
natural  lay  of  the  land  for  its  necessary  drainage.  Bev.  St.  art.  4171.  We 
construed  this  to  mean  that  provision  need  not  be  made  for  such  extraordi- 
nary floods  as  could  not  have  reasonably  been  foreseen;  but  such  as  may  have 
been  reasonably  anticipated  must  be  guarded  against,  without  reference  to 
the  frequency  of  their  occurrence.  ICnowing  that  an  extraordinary  inunda- 
tion has  occurred  more  than  once,  and  for  that  reason  that  it  may  occur  again, 
a  party  who  has  constructed  a  work  which  obstructs  its  outflow,  and  causes  it 
to  submerge  the  property  of  another,  to  his  damage,  will  not  be  permitted  to 
defend  against  the  wrong  by  setting  up  the  fact  that*  the  floods  not  provided 
for  have  occurred  only  at  long  intervals.  In  his  opinion  in  the  case  of  Mayor 
of  New  York  v.  Bailey,  2  Denio,  433,  Chancellor  Walworth  says:  "The 
dam  should  therefore  have  been  constructed  in  such  a  manner  as  to  resist 
such  extraordinary  floods  as  might  have  been  reasonably  expected  occasionally 
to  occur;  and,  if  the  flood  of  1^1  was  not  much  higher  than  any  which  had 
been  known  to  occur  upon  the  stream  within  the  memory  of  man,  those  who 
had  charge  of  the  construction  of  the  dam  should  have  anticipated  such  a 
flood,  and  should  have  provided  a  dam  that  would  have  been  suflicient  to  re- 
sist the  operation  of  that  flood.''  These  extracts  indicate  the  correct  rule  in 
these  cases.  If,  when  the  work  is  being  constructed,  extraordinary  inunda- 
tions have  occurred  within  the  memory  of  men  then  living,  their  recurrence 
should  be  anticipated,  and  provision  made  against  the  danger  likely  to  result 
from  the  works  should  a  recurrence  of  the  flood  take  place.  For  the  reasons 
stated  we  think  there  is  nothing  in  the  charge  of  which  the  appellant  has  the 
right  to  complain. 

The  sixth  assignment  of  error  is  to  the  effect  that  "the  verdict  is  against 
the  evidence,  because  the  flood  was  extraordinary,  and  one  that  could  not  have 
been  reasonably  anticipated;  it  appearing  from  the  evidence  that  no  flood  of 
similar  extent  had  occurred  before  for  a  period  of  thirty-two  (82)  years." 
There  was  ample  evidence  to  show  that  there  were  similar  ovei-flows  in  the 
Brazos  river  in  1838,  in  1843,  and  in  1852.  From  what  we  have  said  it  is  ap- 
parent that,  in  our  opinion,  this  was  suflftcient  testimony  to  warrant  the  jury 
in  finding  that  the  flood  in  question  ought  reasonably  to  have  been  antici pitted 
by  defendant's  agents  when  they  constructed  its  road,  and  to  authori/.e  ihem 
to  hold  defendant  responsible  to  plaintiff  for  any  loss  which  resulted  to  liim 
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from  the  combined  action  of  such  embankment  and  flood.  But  it  appeareil 
further  in  evidence  in  the  case  that  when  the  flood  was  about  at  its  highest 
point,  and  the  danger  to  plaintiff^ s  crop  was  apparent,  the  defendant  company, 
in  order  to  protect  its  track,  raised  its  embankment,  which  obstructed  the 
outflow,  and  narrowed  the  culverts  with  sand-bags,  and  thereby  protracted 
the  inundation  which  caused  the  damage.  The  evidence  shows  t^t  this  con- 
tributed to  the  injury.  However  extraordinary  the  flood  might  have  been, 
the  defendant,  after  seeing  its  effect,  certainly  had  no  right  to  obstruct  its 
•outflow,  to  plaintiff's  damage.  It  would  seem,  therefore,  that  defendant  has 
no  cause  to  complain  of  the  judgment  in  the  case. 

Wq  find  no  error  in  the  proceedings  of  the  court  below,  and  the  Judgment 
is  therefore  affirmed. 


WooTBRS  V.  Hale  and  another. 
{Supreme  Qmrt  of  Texas.    March  18, 1887.) 

JlSTOPPBL— JUDOMBHT— EjBOTMEMT— DiaCLAIMia. 

In  an  action  to  trv  title  to  land,  defendant's  disclaimer  admits  plaintiff's  title  to 
the  land,  and,  nothing  further  appearing,  plaintiff  is  entitled  to  judgment  for  the 
land,  and  defendant  to  judgment  for  his  costs ;  and  in  a  subsequent  action  between 

Slain  tiff,  or  those  claiming  under  him,  and  defendant,  as  to  title  to  the  same  land, 
efendant  is  estopped  by  his  disclaimer  in  the  former  suit,  unless  he  can  show  that 
he  has  since  acquired  titl|. 

Appeal  from  Houston  county. 
Nunn  dk  Denny,  tor  appellant. 

Statton,  J.  This  is  an  action  of  trespass  to  try  title,  brought  by  J.  C. 
lITooters  against  W.  T.  Hale  and  S.  C.  Arledge  to  recover  a  labor  of  land 
originally  granted  to  William  Sherman.  W.  T.  Hale  claims  137  acres  of  the 
land  through  a  verbal  gift  from  his  father,  Bobert  Hale,  claimed  to  have  been 
made  in  1^7»  since  which  he  has  made  valuable  improvements  on  the  land. 
He  also  claims  title  through  an  adverse  possession  for  10  years.  The  defend- 
ant Arledge  claims  40  acres  of  the  land  through  a  conveyance  from  Robert 
Hale,  made  January  28,  1882,  which  was  not  filed  for  record  until  May  3, 
1883.  The  plaintiff  claims  under  a  conveyance  made  by  William  Sherman 
to  J.  H.  Kirchoffer,  made  November,  1838,  and  under  a  conveyance  made  to 
him  by  the  heirs  of  Kirchoffer  on  March  8, 1882.  He  also  claims  under  a 
conveyance  made  to  him  on  March  8,  1882,  by  Bobert  B[ale.  He  is  shown  to 
be  a  purchaser  for  valuable  consideration,  paid  without  notice  of  any  claim 
by  the  defendant  Arledge.  How  Bobert  Hale  derived  title  does  not  appear. 
In  1874  the  heirs  of  Kirchoffer  brought  an  action  against  Bobert  Hale,  the 
defendant  W.  T.  Hale,  and  J.  H.  Burnett  to  recover  the  labor.  The  two  lat- 
ter disclaimed,  and  in  1879  a  Judgment  was  rendered  in  favor  of  the  defend- 
ant Bobert  Hale,  reciting  that  the  plaintiffs  failed  to  make  out  their  case, 
and  in  favor  of  W.  T.  Hale  and  J.  H.  Burnett  for  costs,  based  on  the  fact 
that  they  had  filed  disclaimers.  This  action  was  brought  September  17, 1886, 
and  it  appears  that  W.  T.  Hale  has  been  in  possession  of  the  land  claimed  by 
iiim  since  some  time  in  the  year  1867.  The  appellant  paid  Bobert  Hale  for 
the  land  $885,  of  which  #265  was  paid  in  money,  and  the  residue  was  cred- 
ited on  a  debt  due  from  Hale. 

The  charge  of  the  court  was  such  as  to  induce  the  Jury  to  believe  that  they 
were  at  liberty,  under  the  evidence,  which  was  in  no  way  confiicting,  to  find 
that  the  consideration  paid  was  not  such  as  would  entitle  the  appellant  to 
protection  as  an  innocent  purchaser,  if  be  bought  without  notice  of  the  con- 
veyance from  Bobert  Hale  to  defendant  Arledge.  We  think  this  was  error, 
for  there  was  no  evidence  from  which  the  Juiy  could  have  found  that  the  ap- 
pellant  did  not  pay  such  consideration  as  would  sustain,  as  against  the  de- 
fendant Arledge,  Ids  claim  to  be  an  innocent  purchaser,  if  he  had  no  notice  of 
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the  conveyance  to  Arledge.  There  is  no  evidence  tending  to  show  that  the- 
appellant  had  any  notice  that  Robert  Hale  had  conveyed  to  Arledge,  and  in 
so  far  the  verdict  in  favor  of  Arledge  is  without  any  evidence  to  support  it» 
and  should  have  been  set  aside. 

The  jury  were  instructed  as  to  the  facts  which  would  make  the  verbal  gift 
to  W.  T.  Hale  valid,  and  in  that  immediate  connection  they  were  instructed, 
if  they  found  these  facts  to  exist,  to  find  for  the  defendant  Hale;  but  in  a 
subsequent  part  of  the  charge  the  jury  were  instructed  as  follows:  "You 
are  further  instructed  that  the  effect  of  the  judgment  rendered  by  the  dis- 
trict court  of  Houston  county  on  September  19,  1879,  in  case  of  Cat?ierine 
Kirchoffer  et  al,  v.  Robert  Hale  et  aL,  vested  Che  title  to  the  land  in  contro- 
veray  in  Robert  Hale,  and  the  defendant  Hale  is  restricted  in  his  claim  to  said 
land  to  such  rights  as  may  have  accrued  to  him  since  the  rendition  of  said 
judgment,  and  you  will  consider  the  iormer  portions  of  these  instructions 
with  this."  The  evidence  does  not  tend  to  show  that  Robert  Hale  gave  the 
land  to  W.  T.  Hale  after  the  rendition  of  the  judgment  in  his  favor  against 
the  heirs  of  Kirchoffer,  nor  would  it  have  been  possible  for  10  years  to  have 
elapsed  between  that  judgment  and  the  institution  of  this  suit;  and  from  this 
it  follows,  had  the  jury  regarded  the  charge  of  the  court,  that  the  verdict 
should  have  been  against  the  defendant  Hale.  As  between  persons  claiming 
under  the  heirs  of  Kirchoffer  and  persons  claiming  through  Robert  Hale 
through  conveyance  made  since  September  19, 1879,  \f>  must  be  held  that  Robert 
Hale  had  the  superior  title  to  the  land  at  that  date.  The  plaintiff  holds  what- 
ever title  Robert  Hale  had  at  that  time,  so  far  as  the  record  shows.  It  there- 
fore only  remains  to  consider  the  effect  of  the  disclaimer  filed  by  W.  T.  Hale 
in  the  former  action,  in  connection  with  the  judgment  which  he  took  in  that 
case. 

A  disclaimer  admits  the  title  of  the  plaintiff  to  the  land,  which,  nothing 
further  appearing,  would  entitle  the  plaintiff  to  a  judgment  for  it,  and  the- 
defendant  to  a  judgment  for  costs.  A  plaintiff,  however,  may  assert  that  the- 
defendant  was  in  possession  of  or  claiming  the  land  when  the  action  waa 
brought;  and,  if  this  be  found  in  his  favor,  the  defendant  will  not  be  entitled 
to  his  costs.  The  judgment  in  the  former  action  determines  that  W.  T.  Hale 
neither  had  adverse  possession  of  the  land  nor  asserted  title  to  it  pending  the 
former  action;  for  he  took  judgment,  on  his  disclaimer,  for  costs,  which  he 
could  not  have  done  had  he  been  asserting  an  adverse  claim  or  possession. 
Having  taken  such  a  judgment  on  his  disclaimer,  he  is  now  estopped  from 
setting  up  title  against  one  claiming  through  the  heirs  of  Kirchoffer,  unless- 
he  can  show  that  he  has  acquired  title  since  the  former  action  was  decided. 
It  would  seem,  had  he  not  taken  judgment  for  costs  on  his  disclaimer,  that 
its  entry  of  record  would  estop  him  from  asserting  title  against  the  plaintiff. 
Preacott  v.  Hutchinson,  18  Mass.  448.  If  the  disclaimer  was  in  any  way 
qualified,  it  does  not  appear.  As  the  case  is  presented,  the  plaintiff  was  en- 
titled to  a  judgment  for  that  part  of  the  land  claimed  by  the  defendant  Hale;: 
he  not  showing  that  he  acquired  title  from  Robert  Hale,  since  the  former 
judgment  was  rendered,  at  such  time  and  under  such  circumstances  as  to* 
make  it  superior  to  that  acquired  by  the  plaintiff  from  Robert  Hale. 

The  judgment  wtll  be  revei-sed,  and  the  cause  remanded. 


Wsss  V.  Devlin. 

(Supreme  Court  of  Texas,    March  18,  1887.) 

Contract— Pebfoemakcji—Dktbuctiok  of  Subjbcz^Hattsb. 

Where  a  builder  contracts  to  do  certain  repairs  on  a  house  for  an  agreed  som, 
without  stipulating  as  to  when  the  money  shall  be  payable,  and  when  the  repur» 
have  been  only  partially  completed  the  house  is  destroyed  by  fire,  the  builder  is 
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entitled  to  recover  oompensation  pro  rata  upon  the  contract  price  for  the  repairs 
then  completed.  That  he  had  the  right,  for  his  own  protection,  to  insure  the  re- 
pairs so  far  as  completed,  and  failed  to  do  so,  is  immaterial. 

Appeal  from  Galveston  county. 

Davis  c&  Davidson,  for  appellant.    Geo.  P,  Finlay,  for  appellee. 

Statton,  J.  It  appears  that  some  time  prior  to  September  1,  1885,  the 
appellant  desired  to  have  alterations  and  repairs  made  on  his  dining-room, 
which  did  not  involve  the  entire  reconstruction  of  that  part  of  the  house  on 
which  he  desired  work  done.  He  caused  specifications  and  general  design  of 
the  work  desired  to  be  done  to  be  drawn  by  an  architect,  and  designated  as 
"Design  for  remodeling  of  dining-room  in  residence  of  Albert  Weis,  Esq." 
Through  the  architect  he  sought  bids  from  the  builders  and  mechanics  of  this 
city  for  the  work;  plans  and  specifications  being  given.  The  appellee  made 
two  propositions  to  do  the  work,  and  furnish  the  material,  which  were  as 
follows: 

"Galveston,  September  1, 1885. 

**Mr,  N.  J,  Clay  ton.  Architect:  The  undersigned  will  agree  and  contract 
to  remodel  house  for  Mr.  Weis,  as  per  plans  and  specifications  and  details 
[meaning  those  referred  to  in  said  Exhibit  A]  made  by  you,  at  the  under- 
mentioned figures,  to- wit:  For  all  work:  and  material  except  that  contained 
in  painter's  specifications,  using  openings  as  they  are  at  present,  $798;  or 
with  all  new  openings  in  the  dining-room  to  correiq>ond  with  details,  I  to 
take  old  openings,  grates,  and  mantels,  for  $850. 
"Respectfully, 
[Signed]  "Harry  Devlin." 

The  proposition  to  furnish  the  material  and  do  the  labor  for  $850  was  ac- 
cepted, and  the  greater  part  of  the  material  necessary  and  labor  to  be  done 
went  into  the  building  before  the  thirteenth  of  November,  1885,  at  which 
time  the  entire  building,  without  fault  of  either  party,  was  destroyed  by  tlie 
great  fire  which  then  occurred.  There  was  no  agieement  as  to  the  time 
when  the  payment  for  the  material  and  labor  should  be  made. 

This  action  was  brought  to  recover  for  the  material  furnished  and  the  labor 
done,  and  the  court  instructed  the  jury  as  follows:  "If  you  believe  from  the 
evidence  that  the  agreement  between  plaintiff  and  defendant  was  that  the 
plaintiff  was,  for  the  sum  of  $850,  to  do  the  work  and  furnish  the  materials, 
aU  at  his  own  expense,  and  repair  the  L  of  defendant's  building  according  to 
the  plan  and  specifications  in  evidence,  and  that  the  plaintiff,  in  accordance 
with  the  contract,  had  done  a  part  of  the  work,  and  had  attached  a  part  of 
the  materials  to  the  building,  but  that,  before  the  completion  of  the  contract, 
the  building  and  all  the  materials  on  hand  were  destroyed  by  the  gretit  fire  of 
November  13,  1885,  without  the  fault  of  either  party,  then  your  verdict 
should  be  for  the  plaintiff  for  such  a  pro  rata  part  of  the  contract  price  as 
the  work  and  materials  wrought  into  the  building  bears  to  the  entire  work 
and  materials  contracted  for,"  etc.  There  was  a  verdict  and  judgment  in 
favor  of  the  appellee  for  $500,  and  interest  on  that  sum  from  November  13, 
1885. 

The  defendant  denied  his  liability  under  the  facts,  and,  as  a  further  defense, 
urged  that  it  was  the  duty  of  the  plaintiff  to  have  taken  out  insurance,  and 
that  his  failure  to  do  so  was  such  negligence  as  would  defeat  his  right  to 
recover.  The  court  excluded  evidence  tending  to  show  that  it  was  usual  for 
builders  to  take  out  what  are  termed  "builders'  risks,"  and  it  is  urged  that  this 
was  error.  We  are  of  the  opinion  that  there  was  no  error  in  this  ruling. 
That  the  builder,  for  his  own  protection,  might  have  taken  insurance,. in  no 
way  affects  bis  right  to  recover;  nor  could  the  fact  that  the  builder  may  have 
had  such  a  right  in  any  way  prevent  the  owner  from  taking  such  insurance  on 
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his  own  property  as  he  might  deem  necessary  for  his  own  protection.  If  a 
builder  be  willing  to  trust  to  the  solvency  of  the  person  for  whom  he  does 
work  and  furnishes  material,  the  latter  has  no  right  to  thrust  upon  him  the 
burden  of  insuring  property  on  which  he  does  work.  It  is  well  settled  that  if 
one  undertakes  to  furnish  the  material  and  build  a  house  or  other  structure 
for  another,  the  same  to  be  paid  for  when  the  work  is  completed,  that 
the  builder  cannot  recover  for  the  pai-tial  construction  in  case  the  struct- 
ure be  destroyed  without  fault  of  either  party.  And  this  rule  applies  when 
the  structure  is  such  as  to  make  it,  frcnn  day  to  day  as  erected^  a  part 
of  the  land  to  which  it  is  intended  to  be  permanently  attached,  as  well 
as  to  a  structure  chattel  in  its  nature.  This  rule  has  its  foundi^ion  in 
the  fact  that  it  remains  possible  for  the  builder  to  complete  the  structure, 
though  in  an  unfinished  state  it  be  partially  or  wholly  destroyed,  and  he  is 
therefore  left  under  the  full  obligation  of  his  contract.  In  such  a  case,  though 
the  structure  may  have  been  so  attached  to  the  land  as  to  become  a  part  of  it, 
and  therefore  the  property  of  the  owner  of  the  land,  the  maxim,  tea  ptrit 
domino^  has  not  been  given  effect. 

In  the  case  before  us  the  appellee  undertook  to  furnish  material  and  to  per- 
form labor  to  complete  an  entire  job.  The  thing  to  be  done,  however,  con- 
sisted in  making  alterations  in  an  existing  thing,  which  in  the  nature  of 
thiags  was  impossible  after  the  thing  to  be  altered  was  destroyed,  unless  its 
owner  saw  proper  to  restore  the  house  to  the  condition  in  which  it  was  before 
the  alteration  bogan,  or  at  the  time  of  its  destruction.  This  he  did  not  elect 
to  do,  and  it  was  not  the  duty  of  the  plaintiff  to  do  so.  Had  this  been  done, 
it  may  be  that  the  plaintiff  ought  not  to  recover  until  he  completed  the  work 
he  undertook,  and  that  the  maxim  would  not  apply. 

It  is  said  that  *4t  is  very  dear  at  the  common  law  that,  if  the  thing  of  the 
employer  on  which  work  is  done,  and  for  which  material  is  furnished,  is  by  ac- 
cident, and  without  any  fault  of  the  workman,  destrc^ed  or  lost  before  the 
work  is  completed,  or  the  thing  is  delivered  back,  the  loss  must  be  borne  by 
the  employer,  and  he  must  pay  the  workman  a  full  compensation  for  the  work 
and  labor  already  done,  and  material  found,  although  he  has  derived  no 
benefit  therefrom."  Story,  Bailm.  426a,  citing  Menetone  v.  Athawes^  3  Bur- 
rows, 1592,  and  Qillett  v.  Mawman^  1  Taunt.  187.  It  is  difilcult  to  tell  from 
an  examination  of  these  cases  whether  the  labor  and  material  embraced  an 
entire  job  which  a  contract  had  been  made  to  complete.  The  author  intimates 
an  opinion,  however,  that  one  contracting  to  do  work  and  furnish  material 
on  a  thing,  by  the  Job  for  a  stipulated  price,  would  not  be  entitled  to  recover 
compensation  p^-o  tanto  for  his  labor,  and  material  applied  to  it/  if  the  thing 
be  destroyed  before  completion;  and  cites  the  case  of  Appleby  v.  Mffen^  L.  K. 
2  C.  P.  651,  and  Bruniby  v.  Smith,  3  Ala.  123.  These  cases  support  the  rule; 
but,  notwithstanding  the  high  character  of  the  courts  by  which  they  were  de- 
cided, we  are  not,  under  the  former  decisions  made  in  this  state,  prepared  to 
follow  them. 

On  this  question  there  has  been  great  difference  of  opinion.  In  HMU  v. 
Chapman,  36  Tex.  1,  it  appeared  that  a  carpenter  had  contracted  to  furnish 
the  material  and  do  the  wood-work  on  the  defendant's  brick  buildings,  then 
in  course  of  construction,  for  a  specified  sum ;  but  before  th€  buildings  were 
completed  the  houseis  were  destroyed  by  fire  without  fault  of  either  party. 
In  an  action  by  the  carpenter  to  recover  for  material  furnished  and  labor 
done  by  him,  it  was  held  that  he  was  entitled  to  recover.  In  Olearp  v.  So- 
hier,  120  Mass.  210,  it  appeared  that  a  person  contracted  to  lath  and  plaster 
a  building  at  a  named  price  per  square  yard,  and  that  he  had  done  the  greater 
part  of  the  work  when  the  building  was  destroyed  by  fire  without  fault  of 
either  party.  In  disposing  of  the  case,  the  court  said:  ''The  building  having 
been  destroyed  by  fire  without  fault  of  the  plaintiff,  so  that  he  could  not  com* 
plete  his  contract,  he  may  recover  under  a  count  for  work  done  and  material 
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furnished.  Lord  v.  Wheeler,  1  Gray.  282;  Wells  v.  Calnan,  107  Mass.  514, 
•517. "  The  contract  in  that  case  made  no  provision  as  to  the  time  when  the 
work  should  be  paid  for,  and  it  was  no  less  entire  in  its  nature  than  would 
it  have  been  had  the  agreement  been  to  furnish  the  material  and  do  the 
work  for  a  gross  sum. 

In  the  case  before  us  the  completion  of  the  work  agreed  to  be  done  had  be- 
•come  impossible  from  the  destruction  of  the  house  to  be  altered  and  repaired ; 
^nd  the  work  and  material  furnished  were  represented  by  the  alterations  and 
improvements  so  far  as  made,  which  had  become  the  property  of  the  defend- 
lint;  and  it  would  seem  that  the  case  is  one  in  which  the  maxim,  res  pei-it 
domino,  may  find  just  application. 

The  cases  which  hold  that  a  recovery  cannot  be  had  in  such  cases  are  made 
to  rest  largely  on  the  entirety  of  the  contract,  and  the  holding  in  the  particu- 
lar jurisdiction  that  apportionment  cannot  be  made.  The  tendency  of  the 
recent  decisions  has  been  to  ameliorate  that  rule,  and  in  this  state  it 
has  long  ceased  to  be  recognized.  As  we  said  in  Carroll  v.  Welch,  26 
"Tex.  149,  which  arose  on  a  contract  to  do  the  entire  wood-work  on  a  build- 
ing: ''According  to  the  modem  decisions  of  this  court,  the  rule  appears 
to  be  that,  if  the  employe  abandons  his  contract,  the  employer  shall  be 
•<;harged  with  only  the  reasonable  worth  or  the  amount  of  benefit  he  has  re- 
-4;eived  on  the  whole  transactioui  and,  in  estimating  the  amount,  the  contract 
price  cannot  be  exceeded.  The  former  is  allowed  to  recover  for  his  pail  per- 
formance its  reasonable  worth,  not  to  exceed  the  contract  price,  and  the  latter 
.to  recoup  or  reconvene  his  damages  for  the  breach  of  contract  by  the  former. 
Wlien  the  employe  is  discharged  without  cause,  or  is  prevented  by  the  em- 
ployer from  completing  the  performance,  he  is  entitled  to  recover  for  the 
part  performed,  and  the  damages  he  has  sustained  by  breach  of  contract  by 
the  employer.  If  both  parties  have  broken  the  contract,  or  there  has  been  a 
mutual  abandonment  of  it  by  both  parties,  the  employe  is  entitled  to  recover 
the  reasonable  worth  of  the  services  he  has  rendered  the  employer."  If  sucli 
be  the  rule  even  in  case  of  violation  of  contract,  the  employe  certainly  canifot 
lye  denied  a  recovery  when  by  inevitable  accident  he  has  been  prevented  from 
performing  the  contract.  By  the  case  of  Gonzales  College  v.  McHugh,  21 
Tex.  257,  which  was  a  case  of  builder's  contract,  the  rule  in  force  in  this 
istate  18  further  illustrated.  HUlyard  v.  Crahtree,  11  Tex.  264,  was  a  case 
4U*i8ing  on  a  builder's  contract,  entire  in  its  nature,  which  the  employe  was 
prevented  from  completing  by  his  sickness,  and  the  same  rule  was  enforced. 
'*If  a  contract  which  is  entire,  after  part  performance,  is  rescinded  by  the 
miutual  consent  and  act  of  the  parties  as  to  the  residue,  or  the  further  per- 
formance is  prevented  by  law  or  the  act  of  €k)d,  without  fault  of  either 
party,  the  contractor  may  recover  on  a  quantum  meruit  for  what  he  has 
-done.  In  such  case,  neither  party  is  in  fault,  and  therefore  is  not  respon- 
isible  to  the  other  for  failing  to  fulfill  the  entire  contract.  In  a  recovery  on  a 
quantum  meruit  there  is  an  apportionment  of  so  much  of  the  agreed  com- 
pensation to  the  contractor  as  he  has  earned  in  what  he  has  done;  he  recovers 
.such  part  of  the  entire  compensation  as  is  equal  to  the  part  he  has  performed 
-of  the  entire  contract. "  2  Suth.  Dam .  507.  This  was  the  rule  of  the  civil  law. 
1  Dom.  Civil  Law.  533. 

The  measure  of  damages  given  by  the  charge  was  in  accordance  with  what 
we  understand  to  be  the  recognized  rule.  Gonzales  College  v.  MeHugh,  21 
Tex.  257;  Mollis  v.  Chapman,  86  Tex.  3;  2  Suth.  Dam.  504;  Field,  Dam. 
382-^88. 

The  last  assignment  of  error  is:  **The  court  erred  in  refusing  to  give  the  sev- 
eral charges  asked  by  the  defendant,  numbered,  respectively,  1.  2,  3,  and  4, 
«et  out  in  the  record."  The  assigpiment  points  out  no  specific  matter  of 
^rror,  and  cannot  be  considered. 

There  is  no  error  in  the  judgment,  and  it  will  be  affirmed. 
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Collins  o.  McCartt  and  others, 

(Supreme  Court  of  Textu,    March  18,  1887.) 

LiMTTATioxs— Disability— Tbu«T8. 

Where  the  full  legal  title  to  property  is  vested  in  a  trustee  to  be  h«Id  for  the  sole- 
use  and  benefit  of  another,  and  subject  to  no  other  condition  than  that  it  shall  be 
conveyed  to  sach  other  person  upon  demand,  If  the  right  of  action  of  the  trustee 
to  recover  the  property  is  barred  oy  limitation,  the  cettui  que  trust  is  also  barred,, 
although  the  latter  may  have  been  under  disability  at  the  time  the  cause  of  action, 
accrued. 

Appeal  from  Hood  county. 

Cooper  db  E8te$^  for  appellant.    A.  W.  De  Berry,  for  api>eil6e8. 

Willie,  C.  J.  This  cause  is  submitted  upon  an  agreed  case.  It  is  an  ac- 
tion of  trespass  to  try  title  brought  by  the  appellant,  Mrs.  Ck>llins,  against 
several  defendants,  to  recover  two-thirds  of  1,280  acres  of  land  origlnaUy 
granted  to  Wiley  V.  C!ollins,  as  assignee  of  Stephen  Wingate.  The  pleas  re- 
lied on  by  the  defendants  were  the  statutes  of  limitatdons  of  three  and  &we 
years.  Judgment  upon  these  pleas  was  rendered  in  favor  of  ail  the  defend- 
ants but  one,  and  from  that  judgment  the  plaintiff  appeals.  The  agreed  case 
admits  that  the  successful  defendants  fully  established  everything  necessary  to- 
entitle  them  to  recover  under  the  five-years  plea,  providing  the  statute  could 
run  during  that  time  so  as  to  bar  a  suit  by  Mrs.  Collins  for  the  land  in  con- 
troversy. The  appellant  contends,  however,  that  she  was  not  barred,  because- 
at  the  time  the  possession  of  the  defendants,  under  which  they  presoriber 
commenced,  she  was  under  the  disability  of  coverture.  The  appellee  replies 
that  s)ie  was  barred,  notwithstanding  her  coverture,  because,  at  the  time  the 
cauae  of  action  accrued,  the  legal  title  to  the  land  was  held  by  a  trustee  for 
the  benefit  of  Mrs.  Collins;  that  the  statute  commenced  to  run  against  him,. 
and  completed  its  bar  during  his  trusteeship,  and,  limitations  having  run 
against  him,  it  barred  also  all  right  of  action  on  the  part  of  his  cestui  que  trust. 
This  issue  between  the  parties  presents  the  only  question  in  the  case.  The 
facts  are  tliat  on  the  tweivty-seventh  day  of  April,  1858,  Wiley  V.  Collins,  the 
patentee  of  the  land,  and  then  and  still  the  husband  of  the  appellant,  made  a 
conveyance  of  it  to  Albert  N.  Mills  in  trust  for  the  benefit  of  the  appellant. 
The  deed  recited  that  the  grantor  had  used  property  of  his  wife  to  the  value 
ol  $2,500  in  payment  of  his  individual  debts,  and  that  he  wished  to  vest  'm 
her  the  land  described  as  a  compensation  for  the  sum  thus  used,  believing  it 
to  be  worth  about  $2,500;  and,  '*as  a  husband  [could]  cannot  convey  directly 
to  his  wife,''  therefore  he  conveyed  to  said  Mills  the  said  land  to  hold  in  trust 
for  the  sole  use  and  purpose  of  conveying  the  same  to  his  said  wife  whenever 
she  should  request  the  same.  The  conveyance  was  made  by  the  trustee  to^ 
Mrs.  Collins,  March  2, 1885,  which  was  some  months  after  the  commence* 
ment  of  this  suit.  That  this  conveyance  vested  the  legal  title  in  Mills  for  the 
sole  use  and  benefit  of  Mrs.  Collins  cannot  be  doubted;  and  it  is  also  apparent 
from  the  agreement  that  everything  necessary  to  complete  the  bar  of  the  stat- 
ute, as  against  a  person  not  under  disability,  occurred  during  the  time  the- 
legal  title  remained  in  him. 

"The  question  for  decision  in  this  cause  is  for  the  first  time  before  this  court, 
though  it  has  been  passed  upon  by  the  courts  of  many  of  our  sister  states,, 
and  their  reports  show  great  uniformity  of  decision  upon  the  subject  It  ia 
almost  universally  held  that,  when  suit  by  the  trustee  is  barred,  the  right  of 
the  cestui  que  trust  to  sue  is  also  gone,  though  he  may  have  been  under  di8«- 
ability  at  the  time  the  cause  of  action  arose.  Windfteld  v.  Virgin,  51  Ga. 
139;  Wilmerding  v.  Russ,  38  Conn.  67;  Williams  v.  Otey, 8  Humph.  563;  IM- 
ton  V.  Henderson,  62  Ala.  426;  Smilie  v.  Biffle,  2  Pa.  St.  52;  Long  v.  Ctuon^ 
4  Rich.  £q.  60;  Crook  v.  Qlenn,  30  Md.  55;  Wood,  Lim.  §  205.    In  Missls-^ 
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sippi  a  contrary  doctrine  was  announced  in  Bacon  v.  Gray,  23  Miss.  140,  by 
a  divided  court,  and  has  been  adbeied  to  ever  since  in  that  state.  But  one 
authority  is  cited  in  support  of  the  views  of  the  majority  of  the  court  in  that 
case,  viz.,  Allen  v.  Sayei',  2  Vern.  368,  and  that  decision  seems  in  conflict 
with  the  views  of  the  same  court  in  the  subsequent  case  of  TTie  Barl  v.  The 
Countess  of  Huntingdon,  found  referred  to  in  a  note  to  the  case  of  Wyoh  v. 
East  India  Co.,  3  P.  Wms,  309.  Whether  the  two  cases  can  be  reconciled  or 
noi  upon  the  ground  that  they  arose  upon  different  facts,  as  has  been  at- 
tempted by  some  law  writers,  is  not  important,  as  the  doctmne  sought  to  be 
deduced  from  the  case  of  Allen  v.  Sayer,  supra,  by  the  Mississippi  court,  has 
not  met  with  the  sanction  of  any  other  American  court,  so  far  as  we  can  dis- 
cover. In  some  states,  however,  it  is  held  that  the  suit  of  an  heir  or  a  wai-d 
will  not  be  barred,  though  the  administrator  or  guardian  could  not  maintain 
the  action  by  reason  of  the  lapse  of  time.  In  others,  these  parties  are  placed 
upon  a  footing  with  trustees  appointed  by  deed,  and  their  failure  to  sue  in 
proper  time  bars  the  right  of  action  in  those  whose  property  they  are  manag- 
ing, though  these  be  under  disability.  In  reference  to  this  it  is  sufficient  to 
say  that  in  our  own  state  it  is  held  that  the  heir  or  ward  under  disability  is 
not  deprived  of  his  action  by  any  neglect  on  the  part  of  the  administrator  or 
guardian  to  bring  suit  within  due  time.  Lacy  v.  Williams,  8  Tex.  182; 
Hanks  v.  Crosby,  64  Tex.  483. 

However  much  the  courts  of  other  states  may  differ  upon  this  point,  they 
have  almost  universally  agreed  that  the  position  of  a  trustee  under  deed  is 
different  from  that  of  a  guanlian  or  administrator,  the  trustee  holding  the 
legal,  while  the  cestui  que  ti'UAt  holds  the  e<juiUtble,  title;  whereas  the  heir  or 
ward  holds  the  legal  title,  subject  only  to  the  rigiit  of  the  administrator  or 
guardian  to  control  the  estate  for  the  benefit  of  all  parties  interested  in  it  or 
its  administration.  Wingjield\,  Virgin,  supra;  Ladd  y.  Jackson,  4S  Ga. 
288.  This  distinction  is  recognized  by  this  court  in  the  case  of  Hanks  v. 
Crosby,  supra,  though  its  sequence,  that  the  cestui  que  trust  is  barred  when 
the  trustee  is  barred,  though  an  heir  or  ward  would  not  be  prejudiced  by  the 
laches  of  the  administrator  or  guardian,  is  not  authoritatively  announced. 
This  would  seem,  however,  to  be  a  natural  deduction;  for  to  debar  the  owner 
of  the  equitable  title  from  a  right  of  action  the  legal  title  must  be  fully  barre<l. 
This  cannot  be  effected  except  through  the  laches  of  the  one  in  whom  that 
title  is  fully  vested.  The  neglect  of  an  administrator  or  guardian  to  bring 
suit  in  proper  time  cannot,  therefore,  prejudice  the  title  of  the  ward  or  heir 
who  is  under  disability,  and  against  whom,  therefore,  the  statate  of  limita- 
tions cannot  run.  But  when  the  full  legal  title  is  vested  in  a  trustee,  to  be 
held  for  the  sole  use  and  benefit  of  another,  and  subject  to  no  other  condition 
except  that  it  shall  be  conveyed  to  such  other  person  on  demand,  when  suit 
by  the  grantee  is  barred  the  full  legal  title  is  barred,  and,  according  to  well- 
established  principles,  the  legal  estate  being  barred,  the  equitable  estate  is 
also.  Whether  these  may  not  be  sound  reasons  for  an  opposite  doctrine  we 
shall  not  pause  to  consider.  The  principle  seems  thoroughly  imbedded  in  the 
jurisprudence  of  this  country;  and,  being  supported  by  reasoning  which  is^ 
persuasive  of  its  correctness,  we  feel  disposed  to  give  it  our  sanction,  and 
keep  within  the  line  of  the  authorities. 

But  it  cannot  be  extended  beyond  the  case  made,  and  those  to  which  the 
principles  announced  are  precisely  applicable.  It  does  not,  of  course,  apply 
to  causes  where  a  claim  is  set  up  through  the  trustee,  as  against  the  cestui 
que  trtistf  or  those  claiming  under  the  latter.  It  cannot  affect  the  rights  of 
a  person  laboring  under  disabilities  when  the  cause  of  action  arose,  if,  at  that 
time,  the  legal  title  existed  in  him,  though  the  control  of  the  property  was 
intrusted  to  another;  nor  to  a  case  where  the  cause  of  action  arose  from  any 
breach  of  trust  on  the  part  of  the  trustee  other  than  the  mere  failure  to  sue 
within  the  period  of  limitation.    Other  exceptions  might  be  named,  but  it 
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Will  be  time  enough  to  pass  upon  them  when  demanded  by  some  case  under 
decision.  Even  as  thus  guarded,  the  doctrine  may  operate  harshly  upon  par- 
ties peculiarly  within  the  protection  of  courts  of  equity;  but  it  is  not  the  only 
case  in  which  such  parties  are  made  to  suffer  from  the  neglect  or  misconduct 
of  the  trustee  to  whom  their  interests  have  been  confided  by  persons  seeking 
to  provide  for  their  welfare.  But,  as  was  said  in  the  case  of  Hemdonw 
Pratt,  6  Jones,  £q.  334:  '*If,  by  reason  of  neglect  on  the  part  of  trustees, 
cestuis  que  trust  lose  the  trust  fund,  their  remedy  is  against  the  trustees; 
and,  if  they  are  irresponsible,  it  is  the  misfortune  of  the  oeatuis  que  trust, 
growing  out  of  the  want  of  forethought  on  the  part  of  the  maker  of  the  trust 
under  whom  they  claim." 

We  think  the  appellant's  suit  was,  at  the  time  it  was  begun,  barred  as  to 
the  parties  in  whose  favor  judgment  was  rendered  below,  and  the  judgment 
is  affirmed. 


Willis  and  another  o.  Stroud. 
{Supreme  C&wi  of  Texas,    March  18,  18S7.) 

JUDOMSHT— RbVIYAL— LlMrrATIONB. 

Rev.  St.  Tex.  art.  8210,  providing  that  "  a  judgment  in  any  court  of  record  within 
this  state,  where  execution  has  not  issued  within  twelve  months  after  the  rendi- 
tion of  the  judgment,  may  be  revived  by  scire  facias,  or  action  of  debt  brought 
thereon,  witnin  ten  years  after  the  date  of  such  judgment,  and  not  after,"  applies  to 
an  action  to  revive  a  judgment  upon  which  execution  has  already  issued,  and  re- 
quires that  such  action  shall  be  brought  in  10  years  from  the  issuance  of  the  last 
execution. 

Appeal  from  Galveston  county. 

Geo.  B.  Mann,  for  appellants.    F.  C.  Hume,  for  appellee. 

Willis,  G.  J.  The  petition  filed  September  3,  1885,  alleges  the  recovery 
by  Willis  ft  Bro.  of  a  judgment  against  Stroud  in  June,  1875,  in  the  district 
court  of  Gkdveston  county,  and  the  issuance  of  an  execution  thereon  during 
the  same  month,  and  that  no  execution  had  since  been  sued  out  upon  said 
judgment.  By  special  demurrer  the  defendant  set  up  the  lapse  of  10  yeai-s 
between  the  issuance  of  the  execution  and  the  commencement  of  the  suit,  and 
that  it  was  barred  by  limitation.  This  demurrer  wassustained,  and,  the  plain- 
tiffs declining  to  amend,  the  suit  was  dismissed.  From  the  judgment  dis- 
missing the  suit  the  plaintiffs  have  appealed  to  this  court. 

Our  Revised  Statutes  provide  that  **a  judgment  in  any  court  of  record  within 
this  state,  where  execution  has  not  issued  within  twelve  months  after  the 
rendition  of  the  judgment,  may  be  revived  by  scire  facias,  or  action  of  debt 
brought  thereon,  within  10  years  after  the  date  of  such  judgment,  and  not 
after."  Article  8210.  This  article  is  in  the  same  language  as  that  used  in 
the  statute  of  February  5, 1841,  in  force  at  the  time  this  judgment  was  ren- 
dered. That  act,  like  the  present  law,  made  no  express  provision  as  to  limi- 
tation upon  a  judgment  where  execution  had  duly  issued;  but,  under  the  de- 
cisions of  this  court  made  during  its  existence,  such  a  judgment  was  held 
barred  at  the  expiration  of  10  years  from  the  date  when  the  last  execution  is- 
sued thereon.    Fessenden  v.  Barrett,  9  Tex.  475. 

If  this  rule  is  to  govern  the  present  case,  the  action  is  of  course  barred,  it 
having  been  commenced  more  than  10  years  after  the  issuance  of  an  execu- 
tion upon  the  judgment.  It  is,  however,  urged  by  the  appellants  that  since 
the  passage  of  the  third  section  of  the  act  of  November  9, 1866,  found  in  Pa»- 
chal's  Digest,  (article  7007,)  in  force  when  the  judgment  was  obtained,  the 
foregoing  rule  does  not  prevail,  and  a  judgment  could  not  be  barred  under  that 
act  until  10  years  had  elapsed  from  the  time  it  became  dormant.  The  fore- 
going section  reads:  "No  judgment  of  a  court  of  record  shall  become  dor- 
mant unless  10  years  shall  have  elapsed  between  ihe  issuance  of  execution 
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thereon."  The  plainiiifs'  claim  is  that  this  law,  having  postponed  the  time 
at  which  a  Judgment  became  dormant  to  a  date  later  than  that  fixed  by  the 
former  law,  necessarily  postponed  the  date  from  which  limitation  would  com- 
mence to  run  against  a  revival  of  the  judgment.  There  would  be  much  force 
in  this  idea  if  limitation  upon  a  judgment  necessarily  commenced  to  run  from 
the  date  when  it  became  dormant.  But  this  is  not  the  rule  either  by  statute 
or  the  decisions  of  this  court.  For  instance,  although  a  judgment  upon  which 
an  execution  has  not  issued  does  not  become  dormant  till  the  end  of  one  year 
after  it  was  obtained,  yet  limitation  is  made  by  statute  to  commence  running 
from  the  date  when  it  was  obtained.  Again,  a  judgment  upon  which  execu- 
tion has  issued  did  not,  under  former  laws,  become  dormant  until  one  year 
had  expired  from  the  day  when  the  last  execution  issued,  yet  our  decisions 
made  limitation  to  run  from  the  date  of  the  issuance  of  the  last  execution, 
and  not  from  one  year  thereafter.  De  Witt  v.  JoneSt  17  Tex.  620;  Feasenden^ 
V.  Ban-ett,  supra;  Spann  v.  Crutnmer/ord,  20  Tex.  216. 

It  is  apparent  from  these  citations  that  the  period  of  dormancy  is  not  taken 
into  consideration  in  fixing  the  date  when  the  statute  begins  to  run.  There 
may  be  reasons  why  it  should  be,  but  these  oannot  prevail  against  the  plain 
provisions  of  the  statute,  and  the  equally  clear  adjudications  of  the  supreme 
court,  which  have  sufficient  reasons  to  support  them.  The  brief  of  appel- 
lants points  us  to  no  decision  where  it  has  even  been  intimated  that  limita- 
tion commenced  to  run  from  the  time  a  judgment  becomes  dormant.  The 
case  of  Black  v.  Epperson,  40  Tex.  162,  does  not  so  hold.  The  decision  is  aa 
to  the  time  when  a  judgment  became  dormant,  and  not  as  to  when  limitation 
would  bar  it;  and  so  as  to  other  cases  cited  by  counsel.  Be  Witt  v.  Jones, 
supra,  also  fixes  the  date  of  dormancy  under  the  old  law  at  the  end  of  one 
year  from  issuance  of  the  last  execution,  but  does  not  say  that  limitation  com- 
mences to  run  from  that  time.  On  the  contrary,  the  decisions  upon  the  ques- 
tion of  limitation  then  prevailing,  and  never  questioned,  made  it  to  commence 
running  from  the  issuance  of  the  last  execution,  notwithstanding  the  j  udgnient 
did  not  become  dormant  for  some  time  thereafter.  We  think  the  same  rule 
should  hold  in  this  case,  and  that,  more  than  10  years  having  expired  between 
the  issuance  of  the  last  execution  and  the  filing  of  the  petition,  the  suit  was 
barred. 

The  court  below  rendered  the  proper  judgment  in  the  case,  and  it  is  af- 
firmed. 


Island  City  Sav.  Bank  c.  Sachtleben. 

{Supreme  Court  of  Texas.    February  25,  1887.) 

Bank — Ohavgs  op  Organization — Liability  for  Drbtb  op  Original  Organization. 
Where  an  insolvent  banking  corporation,  which  has  agreed  with  most  of  its  cred- 
itors to  accept  a  composition  of  74  per  cent.,  transfers  all  its  assets  of  every  charac- 
ter, including  its  name  and  franchise,  to  a  new  association,  and  obligates  itself  to 
pay  back  to  such  new  association  whatever  the  latter  might  be  compelled  to  ])ay  in 
excess  of  the  74  per  cent,  composition,  which  compoeition  the  new  association  binds 
itself  to  pay,  and  such  new  association  assumes  the  name  of  and  carries  on  a  hank- 
ing business  in  the  office  theretofore  occupied  by  the  old  association,  and  claims  its 
franchise  and  uses  its  seal,  there  is  a  mere  change  of  membership,  and  not  a  new  cor- 
poration ;  and  the  new  organization  is  liable  to  creditors  who  did  not  accept  the 
('oiti])n<jition  offered  by  the  original  organization,  with  interest  from  the  date  of  de- 
mand. 

Appeal  from  Galveston  county. 

^Vction  to  recover  on  bank  deposit,  brought  by  August  Sachtleben,  appellee,, 
against  Island  City  Savings  Bank. 
McLemore  A  Campbell,  for  appellant.    Burnett  <&  Hanscom,  t<xt  appellee. 

Gainss,  J.    This  suit  was  brought  by  appellee  against  appellant  to  recover 
the  balance  of  a  bank  deposit.    Appellant  denied  that  appellee  had  ever  made- 
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any  deposit  with  it,  and  alleged  in  its  answer  that  the  transactions  upon  which 
appellant  had  brought  this  suit  took  place  before  it  (the  defendant  company) 
was  organized.  The  nature  of  this  defense  appears  more  distinctly  from  the 
facts  as  found  by  the  court  below,  which  we  here  copy  in  full: 

*'(1)  The  Island  City  Savings  Bank  was  incorporated  with  banking  priv- 
ileges hy  special  law  of  tM  legislature  of  Jv/ne  20,  1870,  and  its  charter 
amended  December  1, 1871,  and  again  amended  on  June  3, 1873,  which  see  with- 
out herein  transcribing.  The  said  hank  organized  under  its  charier  very 
shortly  thereafter,  and  opened  its  banking-house,  and  procured  seal,  and  con- 
tinued its  business  without  intermission  until  January  25,  1885,  on  which 
day  it  failed,  and  closed  its  doors,  and  was  insolvent,  and  all  of  its  assets,  ac- 
cording to  the  best  estimates,  would  not  pay  seventy-four  per  cent,  of  its 
debts  to  the  depositors;  and  immediately  after  the  closing  of  its  doors  a  great 
many  attachments  and  garnishments  were  sued  out  by  various  depositors. 
In  a  few  days  after  the  failure  of  the  bank  public  meetings  of  the  depositors 
were  held  and  committees  appointed  to  investigate  the  affairs  of  the  bank, 
and  it  was  reported  that  the  bank's  assets  would  not  pay  seventy-four  per 
cent,  of  its  debts  due  depositors  and  others;  and  thereupon  several  citizens, 
by  subscription,  contributed  about  $20,000,  which,  added  to  the  assets  of  the 
bank,  would  enable  the  bank  to  pay  seventy-four  per  cent,  to  the  depositors; 
and  thereupon  the  bank  proposed  to  the  depositors  that  it  should  pay  them 
seveuty-four  per  cent,  of  their  claims,  one*fourth  of  which  per  cent  was  to  be 
paid  immediately,  in  cash,  and  the  balance  in  three  equal  quarterly  install- 
ments; and  nearly  all  the  depositors,  including  those  who  had  attached  and 
garnished,  accepted  the  proposition  of  the  bank;  and  thereupon  the  attach- 
ments and  garnishments  were  dismissed,  and  the  depositors  received  their 
cash  installments,  and  the  notes  of  the  bank  for  the  three  quarterly  install- 
ments. But  the  plaintiff  in  this  suit,  Sachtleben,  refused  to  accept  said  prof- 
fered compromise,  arhd  was  tlie  only  one  of  the  depositors  who  refused  to  ac- 
cept the  compromise  offered  by  the  bank  as  aforesaid. 

''(2)  Some  time  in  February,  1885,  or  early  in  March,  1885,  several  per- 
sons whose  names  are  not  shown  by  the  evidence  associated  themselves  to- 
gether, and  called  themselves  the  *  Island  City  Savings  Bank,'  but  the  man- 
ner of  the  organization  is  not  shown  by  the  evidence;  and  to  this  organiza- 
tion the  insolvent  Island  City  Savings  Bank  transferred  all  of  its  assets  of 
every  character,  including  its  name  and  franchise,  and  obligated  itself  to  pay 
back  to  this  new  association  whatever  amounts  this  new  association  might 
over  be  compelled  to  pay  in  excess  of  the  seventy-four  per  cent,  compromise 
aforesaid;  this  new  association  agreeing  to  pay  for  the  old  association  the  said 
seventy-four  per  cent.  This  new  association  organized  itself  in  February, 
1885,  or  early  in  March,  1885,  styling  itself  the  *  Island  City  Savings  Bank,' 
and  carried  on  from  that  time  a  banldng  business  in  the  same  office  thereto- 
fore occupied  by  the  old  organization,  and  claimed  the  franchiseof  the  old  as- 
sociation, and  have  continued  ever  since  to  use  the  seal  of  the  old  corporation, 
and  its  assets  and  franchises,  in  carrying  on  the  banking  business  of  the  new 
organization,  under  the  name  of  the  Island  City  Savings  Bank;  having  a 
teller,  cashier,  and  president,  the  teller  being  the  same  person  that  occupied  the 
position  in  the  old  association,  but  the  cashier  of  the  old  corporation  died  be- 
fore the  organization  of  the  new  organization,  and  hence  the  new  organiza- 
tion has  a  different  cashier;  and  the  evidence  does  not  show  who  are  the  other 
officers  of  the  new  organization,  or  in  what  respect  they  differ  from  the  former 
or  old  oiganizalion. 

'*(S)  The  plaintiff  in  this  suit,  Sachtleben,  did  not  agree  to  take  seventy- 
four  per  cent,  of  his  deposit;  and  on  April  9, 1885,  he  demanded  of  the  new 
organization,  styling  itself  the  'Island  City  Savings  Bank,'  the  full  amount 
of  his  deposit  with  the  old  Island  City  Savings  Bank;  which  deposit,  at  the 
time  of  the  failure  of  the  old  Island  City  Savings  Bank,  amounted  to  the  sum 
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of  four  thousand  one  hundred  and  fifty-two  dollars  and  fifteen  cents,  after  de- 
ducting credits,  which  sum  of  $4,152.15,  so  deposited  with  the  old  Island  City 
Savings  Bank,  the  said  old  Island  City  Savings  Bank  promised  to  pay  to  plain- 
tiff on  demand,  and  the  same  has  never  been  paid,  the  defendant  being  un- 
willing to  pay  more  than  seventy-four  per  cent,  of  the  same,  and  interest, 
which  the  plaintiff,  Sachtleben,  refused  to  receive  in  full  satisfaction  of  his 
deposit. " 

Now,  it  is  contended  on  behalf  of  appellees  that  the  reorganization,  which 
t9ok  place  in  February  or  March,  1885,  resulted  in  the  formation  of  a  new 
and  distinct  company,  and  was  not  the  continuation  of  the  original  corpora^ 
tion.  We  do  not  doubt  that,  when  the  bank  became  unable  to  pay  its  debts, 
it  was  competent  to  transfer  its  assets  to  a  new  organization,  who  might  con- 
tinue a  similar  business  without  incurring  any  liability  for  the  debts  of  the 
insolvent  corporation;  and  it  would  ms^e  no  difference  in  this  respect  if  the 
new  company  consisted  in  part  of  the  stockholders  of  the  original  corporation, 
and  transacted  its  business  through  one  or  more  of  its  officers.  Such,  how- 
ever, are  not  the  facts  of  this  case.  As  we  construe  the  findings,  upon  the 
failure  of  the  bank,  the  shareholders  at  that  time  agreed  with  a  new  set  of 
shareholders  that  the  latter  should  become  substituted  to  the  rights  of  the 
former  in  the  corporate  property  and  franchises,  in  consideration  of  their 
agreeing  to  pay  its  creditors  to  the  extent  of  74  cents  on  the  dollar.  This  is 
shown  by  the  facts  that  the  business  was  resumed  in  the  original  name  of  the 
corporation,  and  that  the  original  seal  was  used  in  the  authentication  of  its 
transactions.  The  use  of  the  seal  conclusively  establishes  that  the  operations 
of  the  concern  were  carried  on  under  the  franchises  of  the  original  charter 
and  its  amendments;  for,  since  the  adoption  of  the  present  constitution,  no 
new  charter  could  have  been  obtained  for  the  purpose  of  doing  a  banking 
business. 

It  is  uniformly  held  that  a  corporation  is  not  dissolved  by  the  mere  fact 
that  it  becomes  insolvent.  It  is  so  decided  in  New  York,  where  they  have  a 
statute  which  provides  that  inability  to  pay  its  debts  and  a  suspension  of  busi- 
ness shall  be  deemed  a  surrender  of  its  franchises.  The  court  there  say  that 
a  surrender  will  not  be  presumed  as  long  as  it  has  power  to  continue  or  re- 
sume its  business.  Brcuit  v.  Benedict,  17  N.  Y.  98.  In  BrinckerTioff  v. 
Brown,  7  Johns.  Ch.  217,  Chancellor  Ksnt  says:  "It  does  not  follow  that  a 
corporation  is  dissolved  by  the  sale  of  its  visible  and  tangible  property  for  the 
payment  of  its  debts,  and  by  a  temporary  suspension  of  its  business,  so  long  as 
it  has  its  moral  and  legal  capacity  to  increase  its  subscriptions,  call  in  more 
capital,  and  resume  its  business. "  See,  also,  MickUs  v.  Rochester  City  Bank, 
11  Paige,  118. 

The  bank  in  this  case  was  insolvent;  but  there  is  no  rule  of  law  to  prevent 
the  stockholders  of  the  insolvent  corporation  from  transferring  their  interest 
to  others  who  were  willing  and  able  to  put  it  upon  a  solvent  footing,  and  to 
enable  it  to  carry  on  the  business  for  which  it  was  originally  organized. 
That  this  was  done  in  fact,  we  think  the  findings  of  the  court  sufficiently 
show.  There  being  a  mere  change  of  membership,  and  not  a  change  of  the 
corporation  itself,  it  follows  that  the  obligations  existing  against  the  orig- 
inal organization  before  continued  to  exist  against  it  when  reorganized. 
In  Longley  v.  Longley  Stage  Co.,  28  Me.  89,  the  defendant  corporation  had 
organized  on  the  twenty-eighth  March,  and  in  June  following  the  stock- 
holders agreed  to  consider  the  first  organization  illegal,  and  to  reorganize, 
which  was  accordingly  done.  The  plaintiffs  were  creditors  and  stockholders 
of  the  old  organization,  and  also  became  parties  to  the  new  by  taking  stock  in 
it.  They  were  held  entitled  to  recover  their  debt  of  the  corporation  as  newly 
organized.  The  principle  is  that  the  artificial  person  (the  body  corporate) 
remains  the  same,  and  cannot  divest  itself  ctf  its  liabilities  by  a  change  of 
membership,  or  a  reorganization. 
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We  conclude  that  the  court  below  did  not  err  in  holding  appellant  liable^ 
upon  the  debt. 

There  are  no  other  errors  assigned,  but  the  cause  has  been  submitted  with 
a  suggestion  of  delay ;  and  we  think  essentially  the  same  question  of  interest 
is  presented  by  the  record  which  was  raised  in  the  case  of  Heidenheimer  v. 
Ellis,  ante,  666,  this  day  decided.  The  court  below  allowed  interest  fromi 
the  date  of  demand.  Under  the  ruling  in  that  case,  we  hold  that  this  was- 
correct. 

We  find  no  error  in  the  proceedings  of  the  court  below,  and  affirm  the^- 
judgment,  but  without  damages. 


Robinson  v.  State.* 
{OoiiH  of  Appeait  qf  Texat,    January  22, 1887.) 

1.  Labcxny— PoflBiiBioiv  OP  Propkbtt. 

Poflsession  of  recently  stolen  property,  when  alone  relied  upon  as  evidence  of 
theft,  is  Bubiect  to  the  following  role :  ''  To  warrant  an  inference  or  presumption  of 
guilt  from  the  circumstance  alone  of  possession,  such  pohsession  must  be  personal^ 
must  be  recent,  roust  be  unexplained,  and  must  involyea  distinct  and  conscious- 
assertion  of  property  by  the  defendant."  The  rule  is  otherwise  stated  in  general 
terms  as  follows :  "If  a  party  in  whose  exclusive  possession  goods  recently  stoica 
are  found,  falls  reasonably  to  account  for  bis  possession  when  called  upon  to  ex- 
plain, or  when  the  facts  are  such  as  to  require  an  explanation  of  him,  the  presump- 
tion of  guilt  arising  from  recent  loss  and  possession  will  warrant  a  conviction  with- 
out the  necessity  of  further  proof.*'* 

2.  Same— Evidence. 

See  the  statement  of  the  case  for  evidence  held  insufficient  to  support  a  convic- 
tion for  larceny,  because,  relying  solely  upon  recent  possession,  the  state  failed  to* 
establish  "  exclusive  possession,*'  and  "a  distinct  and  oonscioas  assertion  of  prop- 
erty "  by  the  defendant. 

Appeal  from  county  court  of  Houston. 

The  conviction  in  this  case  was  for  the  theft  of  four  hogs,  of  the  value  of 
three  dollars  each,  and  the  penalty  imposed  was  a  fine  of  $40»  and  confine- 
ment in  the  county  jail  for  10  days. 

Plummer,  the  owner  of  the  alleged  stolen  property,  was  the  one  witness  for 
the  state.  He  testified,  in  substance,  that  returning  to  his  home  from  a. 
neighboring  county  on  the  day  stated  in  the  indictment,  and  when  near  bis 
home,  he  met  the  defendant  and  G.  and  S.  Robinson  riding  two  horses,  and 
going  towards  their  homes,  defendant  and  S.  Robinson  each  having  a  pig  be- 
longing to  witness  in  possession.  Witness  said  nothing  about  the  animals  at 
that  time,  but  on  the  morrow  went  to  the  house  of  G.  and  S.  Robinson,  and 
ascertained  that  they  had  killed  four  of  his  pigs.  G.  and  S.  Robinson  mitis- 
fied  him  about  the 'matter.  Defendant  lived  beyond  G.  and  S.  Robinson* 
None  of  the  pork  was  found  in  his  house.  He  never  claimed  an  interest  either- 
in  the  live  pig  witness  saw  him  have,  nor  in  the  pork  witness  found  at  G.  and 
S.  Robinson^s  house.  Defendant  was  not  related  to  G.  and  S.  Robinson.  The 
defendant's  single  witness  testified  to  substantially  the  same  facts. 

Cooper  d  Moore,  for  appellant,  assailed  the  sufficiency  of  ^he  evidence  tc^- 
support  the  verdict. 

Asst,  Atty,  &en.  Burts,  for  the  State. 

^Reported  by  Messrs.  Jackson  A  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peals. 

>  As  to  the  presumption  of  guilt  arising  from  the  possession  of  recently  stolen  prop- 
erty, see  State  v.  Griffin,  (Iowa,)  32  N.  W.  Rep.  447.  Johnson  v.  Miller,  (Iowa.)  29  N.  W^ 
Rep.  743,  and  note,  and  19  N.  W.  Rep.  310,  and  17  N.  W.  Rep.  84 ;  Van  Vickie  v.  State, 
(Tex.)  2  S.  W.  Rep.  642;  State  v.  Buella,  (Mo.)  1  S.  W.  Rep.  764;  Brothers  v.  State,  pott,^ 
737,  Hart  v.  State,  pott,  741,  Clark  v.  State,  pott,  744. 
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White,  P.  J.  We  do  not  believe  the  testimony  as  exhibited  in  tliis  record 
is  sufficient  to  sustain  the  oonyiction  of  the  appellant.  With  regard  to  the 
other  two  parties  implicated  in  the  theft  of  the  hogs,  the  evidence  may  be- 
sufficient,  amply  sufficient,  to  establish  the  charge.  But  as  to  this  appellant 
tht)  case  as  made  is  simply  one  of  recent  possession,  and  nothing  more.  What 
is  the  rule  with  regard  to  recent  possession  alone  as  evidence  of  theft?  It  iS' 
fully  laid  down  in  Lehman  v.  State,  18  Tex.  App.  174,  as  follows:  "But,  to 
warrant  an  inference  or  presumption  of  guilt  from  the  circumstance  alone  of 
possession,  such  possession  must  be  personal,  must  be  recent,  must  be  unex- 
plained, and  must  involve  a  distinct  and  conscious  assertion  of  property  by 
the  defendant*'  Again:  "We  think  the  rule  may  be  stated  in  general  terms 
thus:  <If  a  party  in  whose  exclusive  possession  goods  recently  stolen  are 
found,  fails  reasonably  to  account  for  his  possession  when  called  upon  to  ex- 
plain, or  when  the  facts  are  such  as  to  require  an  explanation  of  him,  the 
presumption  of  guilt  arising  from  recent  loss  and  possession  will  warrant  a 
conviction  without  the  necessity  of  further  proof;'"  citing  Belote  v.  State^ 
S6  Miss.  97;  Vnger  v.  8taU,  42  Miss.  642;  Smith  v.  People,  103  III.  82; 
KnieTcerhocker  v.  People,  43  N.  Y.  177;  State  v.  Turner,  66  N.  C.  692;  to 
which  we  add  Tdliqferro  v.  Com,,  77  Va.  411. 

Two  essential  requisites  are  wanting  in  this  case,  to-wit,  the  "exclusive 
possession/'  and  "a  distinct  and  conscious  assertion  of  property  by  the  de- 
fendant."   We  will  not  repeat  the  facts,  as  they  will  be  reported. 

Because  the  evidence  is  wholly  insufficient,  the  judgment  is  reversed,  and 
the  cause  remanded. 


Brothers  v,  State.^ 

{Court  of  AppeaU  of  Texat.    November  27, 1886.) 

1.  Receitino  Stolkn  Propbrty— Indictmest. 

To  chars®  the  receiving  of  stolen  property  knowing  it  to  be  stolen,  the  indict- 
Dient  neea  not  allege  the  facts  going  to  constitute  theil  against  the  original  taker, 
from  whom  it  has  been  received.    Bee  the  opinion  on  the  question.* 

2.  Orimiival  PRACmCK. 

Plea  of  autrefaia  <icquU^  showing  upon  its  face  that  there  was  no  identity  of  tha- 
former  caae,  and  that  on  trial  it  was  properly  held  bad  on  demurrer. 

8.  RJSCBWTLY  SlOLBH  PrOPSBTY— EZOULFATOBT  EXPLANATION— Bt7RDRN  OF  PbOOF. 

When  a  part^  in  possession  of  recently  stolen  property  gives  an  exculpatory  ex* 
planation  of  his  possession  which  is  reasonable  or  probable,  then  the  burden  de- 
volves upon  the  state  to  prove  its  falsity ;  otherwise  the  accused  is  entitled  to  an  no 
qnittal.* 
4.  SAMs-rBviinDrcx. 

See  the  statement  of  the  case  for  evidence  held  insufficient  to  support  a  convicr 
tion  for  receiving  stolen  property  knowing  it  to  be  stolen,  because  insufficient  to  es- 
tablish the  essential  element  of  guilty  knowledge  beyond  a  reasonable  doubt. 

Appeal  from  district  court,  Falls  county. 

The  conviction  in  this  case  was  for  rec^ving  stolen  property  knowing  the 
same  to  be  stolen.  The  penalty  assessed  against  the  appellant  was  a  term  of  - 
two  years  in  the  penitentiary. 

The  testimony  disclosed  that  the  animal  described  in  the  indictment  was 
stolen  by  somebody  on  the  day  alleged.    Subsequently  the  owner  and  two  • 
others  found  it  in  the  possession  of  the  defendant.    When  his  possession  was 

1  Reported  by  Messrs.  Jackson  A  Jackson,  official  reporters  of  the  Tbxas  court  of  ap^ 
peals. 

'See  Robinson  v.  State,  ante,  736,  and  note;  Hart  v.  State,  pof^  741;  Clark  v.  States 
po8t,74A. 

*To  sustain  a  plea  of  former  jeopardy,  the  defendant  must  show  that  he  has  been  tried* 
for  the  same  offense.  •  Hilands  v.  Coom,  (Pa.)  6  Atl.  Kep.  267,  and  note;  Phillips  v. 
State.  (Tenn.)  8  8.  W.  Rep.  4.%;  Curtis  v.  State,  (Tex.)  arUe,  86;  State  v.  Blanut,  (Ark.).2. 
fi.  W.  Rep.  190. 
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discovered  and  challenged,  the  defendant  asserted  his  claim  to  the  animal, 
and  said  that  he  bought  it  from  one  Mat  Roberts.  He  ref  ased  to  surrender 
the  animal  to  the  owner  without  proof  of  ownership,  until  the  owner  agreed 
to  produce  witnesses,  and  his  responsibility  was  vouched  for  by  the  parties 
with  him,  who  were  known  to  defendant.  For  the  defense  it  was  testified 
that  the  defendant  purchased  the  animal  described  in  the  indictment  from  one 
Mat  Roberts  some  time  before  the  same  was  found  in  the  possession  of  defend- 
ant, and  that,  prior  to  that  purchase,  the  said  Roberts  purchased  it  from  a  man 
named  Webb.  In  rebuttal  to  this,  the  state  proved  that  shortly  before  the 
animal  disappeared  from  the  owner's  pasture,  Roberts  and  another  saw  it,  and 
Roberts  remarked  that  there  was  an  animal  easily  captured.    His  companion 

'  told  him  (Roberts)  who  owned  the  animal.  The  evidence. showed  that  two 
animals  were  taken  from  the  possession  of  Osborne  at  the  same  time,  and  were 
found  together  at  the  same  time  in  the  possession  of  defendant.  The  one  in- 
volved in  this  prosecution  was  alleged  to  be  the  property  of  Osborne.    The 

^  other  was  alleged  to  be  held  by  him  for  one  Waters,  the  general  owner.  The 
plea  of  autrtfoia  acquit  set  up  the  defendant's  trial  under  the  indictment, 
involving  the  receiving,  etc.,  of  the  latter  animal 

/.  H.  WTharUm  and  Martin  dk  Dickinson^  for  appellant,  maintaining  that 
the  trial  court  erred  in  sustaining  the  state's  demurrer  to  the  defendant's 
special  plea  of  autrtfois  acquit. 
Asst.  Atty,  &en.  Burts,  for  the  State. 

White,  P.  J.  Two  counts  were  contained  in  the  indictment,  one  for  theft, 
and  one  for  receiving  stolen  property  knowing  it  to  have  been  stolen;  the  al- 
legation as  to  description  of  the  animal  and  possession  being  that  it  was  ''one 
'  c^tain  yearling,"  taken  from  the  possession  of  one  Osborne,  who  was  holding 
possession  thereof  for  one  J.  W.  Waters.  Appellant  was  found  guilty,  upon 
the  second  count,  for  receiving  the  stolen  property  knowing  it  to  have  been 
stolen,  and  his  punishment  was  assessed  at  two  years  in  the  penitentiary.  A 
motion  was  made  to  quash  the  second  count  in  the  indictment,  and  the  one 
upon  which  defendant  has  been  convicted,  because  said  count  does  not  specif- 
ically charge  a  theft  of  the  animal  by  Mat  Roberts,  from  whom  defendant  is 
alleged  to  have  received  it  knowing  it  to  have  been  stolen,  but  simply  charges. 
:in  general  terms,  that  Mat  Roberts  had  stolen  said  animal  from  Osborne,  and 
^that  defendant  received  and  fraudulently  took  the  same  into  his  possession 
'.from  Mat  Roberts,  the  same  having  been  acquired  by  Mat  Roberts  in  such 
manner  as  that  the  acquisition  came  within  the  meaning  of  the  term  ''theft.'* 
*The  objection  is  that  the  allegations  were  conclusions,  rather  than  statements 
-4)1  facts  essential  to  cbaige  the  crime  of  theft  by  Mat  Roberts. 

Is  it  essential  to  the  validity  of  a  charge  for  receiving  stolen  property  that 
the  count  shall  contain  a  direct,  distinct,  and  affirmative  allegation  of  all  the 
facts  going  to  constitute  theft  against  the  original  taker,  from  whom  it  has  been 
received?  The  pleader,  it  will  be  noted,  has  followed  substantially  form  No. 
'512,  prescribed  for  receiving  stolen  property,  in  Wiilson's  Criminal  Forms, 
r  p.  220.  Under  the  great  weight  of  authority,  the  form  is  unquestionably 
sufficient.  See  1  Whart.  Free.  &  Indict.  (4th  Ed. )  No.  450;  2  Archb.  Orim.  Fr. 
>  A  PI.  (8th  Ed.)  top  p.  1425,  side  p.  474. 

Speaking  of  the  offense  of  receiving  stolen  property,  Mr.  Bishop  saj-s  of  the 
indictment:  "As  in  larceny,  so  in  receiving,  the  transaction  is  identified  by 
'IbedesciciptioQ  of  the  stolen  things,  and  their  ownership.  The  thing  stolen 
•Lmust  bC'desoiibed  in  the  same  manuer  as  in  larceny.  The  name  of  the  thief 
\As  ^Mt  identifying  matter,  and  hence  it  need  not  be  alleged.  The  owner's 
I  name  is  essential  to  identification;  hence  it  must  be  stated  if  known.  Gom- 
imcNBlj  in  England,  and  in  numbers  of  our  states ,  the  Indictment  does  not  aver 
\from  vhom  the  stolen  goods  were  received.  Some  of  our  American  cases  re- 
^quireiL"   2.Blsh..Cnm.Pr.(3dEd.)§§982,983.    And  to  the  same  effect  aeo 
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1  Whart.  Crim.  Law,  (8th  Ed.)  §  997.  In  Texas  it  has  been  the  rule  that  an 
indictment  for  receiving  stolen  property  must  allege  the  name  of  the  owner 
of  the  property.,  if  known,  and  the  name  of  the  person  from  whom  received. 
estate  V.  Perkins,  45  Tex.  10.  Judge  Willson's  form  is  sustained  by  all  stand" 
<ird  authorities,  and  the  count  here  complained  of  is  in  compliance  with  said 
form.  It  was  not  error  to  overrule  the  motion  to  quash.  Nourse  v.  State,  2 
Tex.  App.  304. 

After  Ms  motion  to  quash  was  overruled,  defendant  interposed  a  special 
plea  of  autrtfois  acquit,  alleging  that  he  had  formerly  been  tried  and  acquit- 
ted of  this  same  offense,  and  as  exhibits  to  and  parts  of  his  plea  he  set  out  the 
former  indictment  and  former  judgment  of  acquittal.  A  demurrer  to  this* 
plea  by  the  district  attorney  was  rightly  sustained  by  the  court,  the  plea  show- 
ing upon  its  face  that  there  was  not  an  identity  of  offenses  in  the  two  cases 
-charged.  Wright  v.  State,  17  Tex.  App.  152;  Alexander  v.  State,  21  Tex. 
App.  406;  Shubert  v.  State,  Id.  551. 

Defendant's  third, bill  of  exceptions  was  to  a  paragraph  of  the  court^s  charge 
wherein  the  jury  were  instructed:  "If  you  iind  defendant  was  in  possesKlon  of 
said  animal,  and  you  find  he  made  an  explanation  of  such  possession,  you  will 
inquire  first  to  determine  if  the  same  was  reasonable,  natural,  or  probable; 
and  if  you  find  it  so,  then,  in  order  to  convict  the  defendant  on  either  count, 
you  must  find  sucli  explanation  to  have  been  false;  and,  unless  you  so  find 
beyond  a  reasonable  doubt,  you  will  find  the  defendant  not  guilty.  **  The 
correct  rule  »  that,  where  a  party  in  possession  of  property  recently  stolen 
^ives  an  exculpatory  explanation  of  his  possession  which  is  reasonable  or 
probable,  then  the  burden  devolves  upon  the  state  to  prove  its  falsity;  other- 
wise he  is  entitled  to  be  acquitted.  Johnson  v.  State,  12  Tex.  App.  385;  Sit- 
ierlee  v.  State,  13  Tex.  App.  587;  Irvine  v.  State,  Id.  499;  Ross  v.  State,  16 
Tex.  App.  554;  Miller  v.  State,  18  Tex.  App.  34;  Loving  v.  State,  Id.  459; 
Windham  v.  State,  19  Tex.  App.  413. 

We  have  given  the  statement  of  facts  in  this  record  our  very  careful  cno- 
sideration,  and  we  do  not  believe  the  evidence  as  here  shown  sufficiently  es- 
tablishes defendant's  knowledge  of  the  fact  that  the  animals  he  purchased 
from  Roberts  Jiad  been  stolen  by  Roberts,  so  as  to  warrant  a  conviction  for 
receiving  stolen  property  knowing  it  to  have  been  stolen.  An  hypothesis  that 
he  did  not  know  that  fact,  is,  under  the  evidence  as  shown  us;  by  no  means 
unreasonable  or  improbable. 

The  judgment  is  reversed,  and  the  cause  remanded. 


HoDOEs  fj.  State.* 

{Cktwrt  qfAppeaU  qf  Texas,    Koveniber  27, 1886.) 

1.  EXBEZZLKMEHT. 

Embezzlement  is  eo  nomine  an  offense  against  the  laws  of  this  statie,  and  is  Ailly  de> 
fined  vn  article  786  ei  teq.  of  chapter  16  orthe  Peual  Code. 

2.  Samk— RECErviifG  Embezzled  PitoPBRTt  Ktrowino  rr  to  hate  beew  Embezzled. 

The  act  of  Maroh  10, 1888,  (Gen.  Laws  Eighteenth  Leg.  p.  24,)  defining  the  otlenM 
of  receiving  embecxled  property,  knowing  it  to  be  embeszled,  reads  as  follows:  **  If 
any  pesson  shall  fraudulently  receive  or  conceal  any  property  which  has  been  ac- 
quired by  another  in  such  manner  as  that  the  acquisition  comes  within  the  mean- 
ing of  embezzlement,  knowing  the  same  to  have  been  so  acquired,  he  shall  be  pun- 
ished in  the  same  manner  as  the  person  emheszilng  the  same  would  be  liable  to  be 
puaiehed."  lUtd  that,  notwithstanding  the  use  by  the  legistature,  in  the  act,  of  the 
terms  **ao4Qired"  and  ^'aoquisition,"  instead  of  the  proper  terms  "  converted  "  and 
*' conversion,"  the  intent  ox  the  legislature  was  to  create  and  punish  as  an  ofTense 
the  receiving  or  concealing  of  embezzled  property,  and  full  force  and  effect  must  be 
given  to  that  legislative  intent.  Objection,  therefore,  that  the  act  of  March  16, 1883, 
28  inoperative  and  void,  was  not  well  taken«  and  waa  properly  overruled. 

^Rtpoiied  by  Mesan.  Jackson  ^  Jaokson.  ofBeial  reporters  of  the  Texas  court  of  ap* 
peals. 
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8.  Baxb— Indigtmknt. 

It  is  no  valid  objection  to  an  Indictment  which  charges,  in  the  language  of  th» 
act,  the  receiving  and  concealing  of  embezzled  property,  Icnowing  it  to  be  embez- 
zled, that  it  M\a  to  allege  the  facts  constituting  the  embezslament  The  Indictment 
in  this  case  charges,  in  substance,  that  the  defendant  did  fraudulently  receive  from- 
J.  O..  and  did  fraudulently  conceal,  certain  property,  to-wit,  a  horse,  the  same  b«» 
ing  the  property  of  B.  H.,  and  the  same  being  or  the  value  of  $100,  which  said  prop- 
erty had  been  acquired  by  said  J.  Q.  in  such  manner  as  that  the  acquisition  comes 
within  the  meaning  of  embezzlement,  and  that  the  said  defendant  received  and  con- 
cealed said  horse  knowing  the  same  to  have  been  so  acquired.  Held  sufficient  to 
charge  the  oifense  of  receiving  and  concealing  embezzled  property  Icnowinic  U  to-be 
embezzled.    See  the  opinion  «n  exteruo  on  the  question.' 

4.  Same. 

Charge  of  the  court  is  to  be  considered  as  a  whole,  and  ever^  portion  of  It  is  to  be 
construed  with  reference  to  every  other  portion.  If,  as  so  considered  and  construed^ 
it  is  found  to  be  correct,  it  is  sufficient 

HuBT,  J.,  dissents. 

Appeal  from  district  court.  Wise  county.  • 

The  conviction  in  the  case  was  for  receiving  and  concealing  embezzled  prop- 
erty»  knowing  it  to  be  embezzled,  the  charging  part  of  the  indictment  appear* 
ing»  in  substance,  in  the  opinion  of  the  court.  The  penalty  assessed  by  the 
verdict  was  a  term  of  five  years  in  the  penitentiary.  The  transcript  brings 
up  no  statement  of  the  facts. 

Bullock  d  Trenchard^  for  appellant,  maintaining  that  the  indictment  waa 
insufficient  to  charge  the  offense.    Asst.  Atty.  Qen.  Burt8,  for  the  State. 

WiLLSON,  J.  In  this  case  the  indictment  was  drawn,  and  the  conviction 
had,  under  the  act  of  March  16, 1883,  (Gen.  Laws  Eighteenth  Leg.  p.  24,) 
which  reads  as  follows:  "If  any  person  shall  fraudulently  receive  or  conceal 
any  property  wliich  has  been  acquired  by  another  in  such  manner  as  tluit  the 
acquisition  comes  within  the  meaning  of  embezzlement,  knowing  the  same 
to  have  been  so  acquired,  he  shall  be  punished  in  the  same  manner  as  the  per- 
Bon  embezzling  the  same  would  be  liable  to  be  punished. "  It  is  insisted  by  ap> 
pellant^s  counsel  that  the  above  quoted  act  is  inoperative  and  void,  becauae 
"embezzlement"  is  notan  offense  under  our  laws,  eo  nomine,  and  is  not  defined 
in  the  Penal  Code,  and  hence  a  conviction  for  embezzlement,  or  receiving,  etc.,. 
embezzled  property,  cannot  be  sustained.  We  must  confess  that  we  are  doubt- 
ful about  our  understanding  of  the  objection  made  to  the  act  by  the  counsel 
in  their  brief,  as  they  have  not  made  their  views  upon  this  subject  very  clear 
to  our  minds.  We  have  stated  their  objections  to  the  law  as  we  understand 
them.  We  are  unable  to  see  any  force  in  the  objections.  ''Embezzlement" 
is  an  offense  eo  nomine,  and  is  fully  defined  in  the  Penal  Code.  Pen.  Code,  c.  16 
art  786  et  eeq.  The  only  defect  in  said  act  that  we  can  perceive  is  that  it  uses  the 
words  "acquired"  and  "acquisition"  where  the  words  "converted"  and  "oon* 
version"  should  have  been  used.  There  can  be  no  question  but  that  the  leg* 
islative  intent  was  to  create  and  punish  as  an  offense  the  receiving  or  con» 
oealing  of  embeggled  property  the  same  as  the  receiving  or  concealing  of  etolen 
property.  Pen.  Code,  art.  743.  Tliis  intent  being  plain  from  the  act  itself, 
we  must  give  such  intent  effect,  although  the  language  used  therein  is  not  as 
critically  correct  as  it  might  have  been  made.  The  act  is  not  so  indefinitely 
framed,  or  of  such  doubtful  construction,  in  our  opinion,  that  it  cannot  be 
understood,  and  hence  it  cannot  be  held  inoperative  beiMuse  it  uses  some 
words  not  as  appropriate  to  erpreaB  the  legislative  intent  as  would  be  some 
other  words. 

>  An  indictment  which  charees  an  offense  In  the  language  employed  by  the  statate  is 
sufficient.  U.  8.  v.  Britton,  2  Sup.  Ot.  Rep.  612;  Eastman  y.  State,  (Ind.)  10  N.  B.  Rep. 
07,  and  note:  Graeter  v.  SUte,  (Ind.)  4  N.  B.  Rep.  461 ;  State  v.  Ah  Sam,  (Or.)  IS  Fte. 
Hep.  d03»  and  note;  Scoles  v.  State,  (Ark.)  1  S.  W.  Rep.  769;  Fortenbury  v.  Stole,  Id.  56^ 
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An  objection  to  the  indictment  is  urged.  The  objection  is  that  said  indict- 
ment does  not  allege  the  facts  which  constituted  the  embezzlement.  The  in- 
dictment alleges  substantially  that  the  defendant  did  fraudulently  receive 
from  Jim  Gilbreth,  and  did  fraudulently  conceal,  certain  property,  to-wit,  a 
horse,  the  same  being  the  property  of  Boon  Halford,  and  the  same  being  of 
the  value  of  $100,  which  said  property  had  been  acquired  by  said  Gilbreth  in 
such  manner  as  that  the  acquisition  comes  within  the  meaning  of  embez- 
zlement, and  that  the  said  defendant  received  and  concealed  said  horse,  know- 
ing the  same  to  have  been  so  acquired.  It  will  be  seen  that  the  indictment 
follows  the  language  of  the  statute  creating  this  offense.  It  is  not  the  offense 
of  embezzlement  that  is  sought  to  be  charged,  but  the  offense  of  receiving  or 
concealing  embezzled  property ^  knotving  the  same  to  Iiave  been  embezzled. 
We  think  the  indictment  sufficiently  cliarges  the  last-named  offense,  and  that 
it  is  no  vaid  objection  to  it  that  it  does  not  allege  the  facts  constituting  the 
embezzlement.  It  is  not  like  the  case  of  indictment  for  burglary,  in  which  it 
is  essential  to  not  only  aver  the  elements  of  burglary,  but  also  those  of 
the  felony  or  theft  committed,  or  intended  to  be  committed.  Burg.^ry  is  a 
compound  offense,  to  constitute  which  there  must  not  only  be  the  breaking 
of  and  entry  into  a  house,  but  tliere  must  be  an  intent  on  the  part  of  the  of- 
fender, co-existent  with  the  acts  of  breaking  and  entry,  to  commit  felony  or 
theft.  The  offense  is  dependent  upon  the  intent  to  commit  some  felony,  or 
to  commit  theft,  and  the  felony  or  theft  intended  is  therefore  a  necessary  ele- 
ment of  the  offense  of  burglary,  and  must  be  alleged. 

The  offense  we  are  considering  is  a  substantive  one,  and  it  is  not  essential 
to  its  existence  or  description  that  the  facts  constituting  the  embezzlement 
should  be  specifically  averred.  If  the  property  is  embezzled  property,  no  mas- 
ter when^  where,  by  whom,  or  under  what  circumstances  it  was  embezzled, 
it  is  an  offense  to  receive  or  conceal  it,  knowing  that  it  is  embezzled  property. 
The  offense  is  analogous  to  that  of  receiving  stolen  property,  knowing  the 
same  to  be  stolen;  and  this  court,  in  Brothers  v.  State,  ante,  737,  holds  that 
it  is  not  necessary,  in  an  indictment  for  receiving  stolen  property,  to  specific- 
ally allege  the  elements  of  the  tJi^  of  such  property,  but  that  it  is  sufficient 
to  follow  the  language  of  the  statute.  See  that  decision  for  a  full  discussion 
of  the  subject,  and  the  citation  of  the  authorities  bearing  upon  it.  We  are  of 
the  opinion  that  the  indictment  in  this  case  is  a  good  one,  and  that  the  court 
did  not  err  in  overruling  the  exceptions  tojt,  nor  in  overruling  the  motion  in 
arrest  of  judgment. 

Considering  the  charge  of  the  court  as  a  whole,  it  is  correct  and  sufficient; 
and,  while  the  exception  to  one  paragraph  of  said  charge  is  well  taken,  the 
error  in  said  paragraph  is  fully  cured  by  another  portion  of  the  charge.  A 
charge  must  be  treated  as  a  whole,  and  >9ver)'  portion  be  construed  with  refer- 
ence to  every  other  portion.  Thrasher  v.  State,  3  Tex.  App.  281 ;  Brownies 
V.  State,  13  Tex.  App.  255;  Logan  v.  State^  17  Tex.  App.  50;  Davis  v.  State^ 
19  Tex.  App.  201. 

There  is  no  error  in  the  judgment,  and  it  is  affirmed. 

Hurt,  J.,  dissents,  and  holds  that  the  act  creating  this  offense  is  so  indefi- 
nite as  to  be  inoperative.  He  concurs  in  the  opinion  as  to  the  sufficiency  of 
the  indictment,  provided  the  act  is  valid  and  operative. 

Hart  tJ.  State.* 

{Couri  of  Apjyealt  of  Texas.    December  11,  1886.) 

1.  Cbiminal  Practxcs—Evidbmce— Flight  of  Aocvskd. 

Flight  of  the  accused  after  his  indictment  and  release  on  bail  is  a  fact  which  may 
be  proved  by  the  state  in  cases  either  of  positive  or  circumstantial  evidence. 

>  Reported  by  Messrs.  Jackson  A  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peals. 
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See  the  opinion  in  extento  for  instructions  of  the  court  Jn  a  theft  case  held  correct, 
both  in  the  abstract  and  in  their  applicability  to  evidence  of  a  purchase  by  the  de- 
fendant, and  of  his  explanation  of  bis  possession  of  the  stolen  property  J 
8.  Same— EviDKNCi. 

See  the  statement  of  the  case  for  evidenoe  held  suiBcient  to  support  a  conviotioa 
for  theft. 

Appeal  from  district  court,  Hopkins  county. 

Ttie  conviction  was  for  the  theft  of  a  mare  and  colt^  the  property  of  Y.  T. 
Oummings,  in  Hopkins  county,  Texas,  on  the  eighteenth  daj  of  August,  1885. 
A  term  of  five  years  in  the  penitentiary  was  the  penalty  assessed  by  the  ver- 
dict. 

The  state  proved  the  disappearance  of  the  mare  and  colt  from  their  range^ 
traced  the  possession  of  the  same  to  the  defendant,  and  proved,  their  sale'  by 
him  to  one  Jones.  It  was  further  proved  that,  while  he  wa»  gathering  horses 
to  sell  Jones,  the  defendant  was  asked  about  this  particular  mare  and  colt. 
He  replied  that  he  knew  them,  and  that  possibly  they  were  among  those  he- 
had  penned,  and  promised,  if  so,  to  turn  them  out*  After  he  delivered  the 
horses  he  sold  to  Jones,  he  was  asked  about  the  mare  and  colt,  and  said  that 
he  knew  nothing  about  them.  Subsequent  to  the  recovery  of  the  animals 
from  JontiS,  defendant  claimed  that  he  bought  them  from  one  Clark.  Defend* 
ant  introduced  in  evidence  a  bill  of  sale  signed  by  one  J.  P.  Clark,  conveying^ 
among  several  animals,  a  mare  and  colt  of  the  description  of  the  Cummings 
mate  and  colt. 

E.  B.  Perkins  and  Le<zch  d  Templeton,  for  appelant..  Aast,  Atty.  Qtfu 
Burls,  for  the  State. 

Hurt,  J.  This  is  an  appeal  from  a  conviction  for  the  theft  of  a  mare  and 
colt  alleged  to  be  the  property  of  V.  T.  Cummings.  The  state,  over  the  ob- 
jections of  defendant,  proved  that  defendant  forfeited  hie  Itoilrbond.  Appel- 
lant contends  that  proof  of  tiight  is  admissible  only  in  cases  in  which  the  state 
relies  upon  circumstantial  evidence  for  a  conviction ;  citing  Williams  v.  State^ 
43  Tex.  182.  This  court  holds  to  the  contrary;  that  !»>  that  flight  by  a  de- 
fendant is  admissible  in  all  cases,  whether  the  evidence  be  cixcumstantial 
or  direct.  Blake  v,  flftote,  3  Tex.  App.  581.  The  court  charged  the  jury 
that  the  taking  of  property  under  an  honest  claim  of  right  cannot  constitute- 
theft,  though  the  party  may  be  mistaken  in  his  claim,  and  the  intent  with 
which  an  accused  acted,  whether  an  honest  intent  or  a  fraudulent  intent,  i» 
a  question  of  fsict  for  the  jury  tx>  determine  from  all  the  facts  and  circum- 
stances established  by  the  evidence.  To  this  charge  defendant  objects,  because 
it  instructs  the  jury  to  consider  only  such  facts  and  circumstances  as  are  es- 
tablished by  the  evidence,  and  not  afl  the  facts  and  circumstances  in  proof.. 
We  can  see  no  practical  difference  between  the  two  propositions..  If  facts  and 
circumstances  are  in  proofs  certainly  they  are  established  by  the  evidence. 
Proof  is  the  result  of  evidence.  A  fact  established  by  the  evidence  is  in  proof,. 
and  such  fact  is  the  result  from  the  evidence  established  by  it. 

The  court  charged  the  jury  if  some  other  person  stole  the  mare  and  colt„ 
and  took  them  into  actual  possession,  and  that  defendant  did  not  assist  la 
such  actual  taking,  but  afterwards  purchased  said  mare  and  colt,  and  received 
possession  of  them  from  the  person  who  stole  them,  the  defendant  would  not 
be  guilty  of  theft,  although  he  may  have  known  that  his  vendor  had  stolen 
them.  To  this  charge  it  is  objected  that  there  was  no  evidence  tending  tOi 
show  that  any  person  had  stolen  the  horses,  or  had  ever  had  actual  possession 
of  the  same.  We  will  discuss  this  part  of  the  charge  in  connection  with  an- 
other proposition  urged  by  appellant,  to- wit:  ''In  case  of  theft,  where  the  de- 

'^See  Brothers  V.  State,  anUe^  737;  Robinson  v.  State,  atil0,.7S6,  andnote;.Clark  v.  State^ 
ixw«,744. 
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fendant  claims  the  property  under  claim  of  purchase,  it  is  immaterial  whether 
he  purcliased  the  property  in  good  or  bad  faith.*'  This  proposition  may  or 
may  not  be  correct,  depending  upon  other  facts.  If  defendant  obtained  pos- 
session of  the  property  from  some  other  person  with  or  without  purchase,  in 
good  or  bad  faith,  with  or  without  knowledge  that  it  was  stolen*  he  cannot 
be  convicted  of  theft.  But  suppose  defendant  took  the  property  from  the* 
possession  of  the  owner,  and,  to  justify  the  trespass, — the  taking, — ^he  relies 
upon  a  purchase  from  some  other  person.  In  such  a  case  i%  is  of  the  first  im- 
portance whether  defendant  acted  in  bad  faith;  for,  if  he  knew  the  person 
from  whom  he  purchased  had  no  right  to  sell,  and  that  the  sale  was  a  fraud 
upon  the  rights  of  the  owner,  a  taking  under  such  circumstances,  though  he 
bad  purchased  the  property,  would  be  f raudulent,  as  much  so  as  if  there  had 
been  no  purchase. 

By  reference  to  the  statement  of  facts  it  will  be  found  that  the  charge  com- 
plained of  was  demanded  by  the  evidence*  and  hence  there  was  no  error  in^ 
the  charge.  The  court  charged  the  jury  the  rule  applicable  to  a  case  of  re- 
cent possession,  with  reasonable  explanation.  There  is  no  objection  urged  tO' 
tbe  rule  as  stated  by  the  court,  but  it  is  insisted  that  the  court  sliould  have 
made  a  direct  application  to  the  facts  bearing  upon  this  matter;  and  in  sup- 
port of  this  position  we  are  cited  to  Windham's  Case,  19  Tex.  App.  432^^ 
MiUer's  Case,  18  Tex.  App.  84;  York's  Case,  17  Tex.  App.  441;  Kiehardson'm 
CasSf  7  Tex.  App.  489;  and  Frawsis'  Case,  Id.  514.  We  have  examinedl 
each  of  these  eases,  and  find  none  of  them  support  the  position  of  appellant,- 
When  the  rule  is  stated  clearly  and  correctly  upon  the  question  of  recent 
possession,  we  have  fpund  no  case  in  which  it  is  held  that  there  must  be  » 
direct  application  of  the  rule  to  the  facts.  That  part  of  the  charge  in  which 
the  rule  is  stated  Is  very  clear  and  simple,  and  there  can  be  no  doubt  but  that 
its  application  to  the  facts  bearing  upon  this  subject  was  thoroughly  under- 
stood by  the  jury. 

Tfa«  charffe  is  as  follows:  ''When  a  person  found  in  possession  of  property 
recently  stolen,  when  first  found  in  possession  of  it,  or  when  his  title  thereto^ 
is  first  called  in  question,  gives  a  reasonable  and  probable  explanation  con- 
sistent with  his  innocence,  such  explanation  rebuts  the  presumption  of  guilt 
arising  from  such  recent  possession,  and  it  devolves  upon  the  prosecution  to- 
show  tl»t  such  explanation  is  false. "    It  would  be  a  dangerous  doctrine  to^ 
require  the  court  to  conclude  this  charge  with  instructions  to  the  jury  to  ac- 
quit if  the  state  failed  to  show  the  explanation  of  defendant  to  be  false,  be- 
cause it  is  a  rare  case  in  which  there  are  no  other  criminative  facts  except  re- 
cent possession  with  reasonable  explanation;  and,  while  it  may  be  true  that 
other  criminative  facts  would  tend  to  disprove  the  appai*ently  reasonable  ex- 
planations made  by  defendant,  yet  tbe  jury  might  conclude  that  the  state 
should,  by  direct  evidence,  refute  the  explanations,  and,  failing  in  this,  the 
defendant  would  be  entitled  to  an  acquittal.    If,  however,  the  inculpatory 
facts  consisted  alone  of  recent  possession  with  reasonable  explanation,  it^ 
would  be  proper  to  so  charge  the  jury. 

We  have  read  with  interest  the  close  and  very  plausible  argument  of  coun- 
sel for  appellant  in  support  of  the  proposition  that  the  evidence  is  not  suffl-- 
cient  to  support  the  verdict.  But,  after  a  careful  examination  of  the  state- 
ment of  facts,  we  do  not  think  we  would  be  warranted  in  reversing  the  judg- 
ment upon  this  ground. 

We  have  found  no  such  error  in  the  judgment  as  will  require  a  reversal! 
thereof,  and  the  same  is  affirmed. 
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Clark  v.  Statb.^ 

'(Qhtrt  of  Appeals  of  Texcu.    December  17,  1888.) 

JiABCEKY— Of  Horsk— Evidencb, 

See  the  opinion  in  extenso  and  the  statement  of  the  case  for  evidence  held  inanffl* 
dent  to  support  a  oonyiction  for  horse-theft,  because  the  defendant's  explanation 
•of  his  possession  of  the  stolen  animal,  being  reasonable,  natural,  and  probable,  th« 
state  relying  solely  upon  such  possession,  rebutted  the  presumption  of  guilt,  and 
deTolyed  upon  the  state  the  burden  of  proving  the  falsity  of  the  explanation,  which 
the  state  failing  to  do  entitled  the  defendant  to  an  acquittal.* 

Appeal  from  district  court,  Erath  county. 

The  conviction  in  this  case  was  for  the  theft  of  a  horse,  the  property  of  J. 
A.  Fry  and  Ira  Millican,  in  Erath  county,  Texas,  on  the  first  day  of  April, 
1884.  A  term  of  five  years  in  the  penitentiary  was  the  penalty  asaeased 
against  the  appellant. 

The  fact  of  recent  possession  was  alone  relied  upon  by  the  state  in  this  case. 
The  disappearance  of  the  horse  from  its  accustomed  range,  and  that  defendant 
sold  the  animal  to  a  man  in  a  neighboring  county,  were  facts  fully  proved  by 
the  state.  Defendant,  however,  when  his  possession  was  first  challeoged. 
claimed  that  he  bought  the  animal  from  one  Haynes*  upon  which  statement 
the  state  brought  no  contradictory  evidence  to  b^r. 

No  appearance  for  appellant.    As»t.  Atty.  Gen,  Burta,  for  the  State. 

WiLLSON,  J.    Possession  of  the  alleged  stolen  horse  recently  after  the  theft 
J;hereof  is  the  only  inculpatory  circumstance  of  defendant's  guilt  of  the  theft, 
of  any  substantial  weight.    This  circumstance  he  explained  before  even  being 
called  upon  to  do  so,  and  on  more  than  one  occasion.    His  explanation  of  his 
^ssession  of  the  horse  was  that  he  had  got  it  from  a  man  named  Haynes,  and 
had  traded  Haynes  a  mare  and  colt  for  it.    While  the  defendant  did  not  prove 
by  direct  evidence  the  truth  of  this  explanation  of  his  possession  of  the  horse* 
vhe  proved  it  circumstantially,  and  almost  conclusively,  if  his  witnesses  testi* 
fied  truly.    There  is  no  evidence  in  the  case  which  disproves  the  truth  of  such 
explanation.    He  told  one  witness,  in  a  casual  conversation,  that  he  had 
^4>wned  the  horse  two  years,  but  this  statement  was  made  by  him  in  a  jocular 
.manner,  and  in  relation  to  the  foolish  disposition  of  the  horse.    (}onsidering 
Jthe  circumstances  under  which  this  statement  was  made,  and  the  manner  4n 
jwhich  it  was  made,  and  also  viewing  it  in  connection  with  his  more  deliberate 
«and  detailed  accounts  of  when,  where,  and  bow  he  acquired  possession  of  the 
e^orse,  we  think  such  statement  entitled  to  but  little,  if  any,  consideration  as 
evidence  disproving  the  truth  of  his  explanation.    He  said  he  got  theliorse 
Irom  a  man  named  Haynes,  who  lived  on  Armstrong  creek,  in  Erath  county. 
.It  was  proved  circumstantially  by  the  state  that  but  one  man  of  that  name 
iived  on  said  creek,  and  this  man  was  produced  as  a  witness,  and  testified 
.*that  the  defendant  did  not  get  the  horse  from  him.    But  defendant,  when 
first  called  upon  by  the  owner  of  the  horse  to  tell  who  he  got  him  from,  said 
he  got  him  from  a  man  named  Haynes,  but  not  from  the  Haynes  who  after- 
wards testified  in  the  case.    He  never  at  any  time  claimed  that  the  witness 
Haynes  was  the  man  from  whom  he  got  the  horse,  but,  on  the  contrary, 
atated  that  it  was  another  Haynes,  whose  Christian  name  he  did  not  know. 
He  proved  that  a  man  named  Haynes  had,  about  the  time  he  claimed  to  have 
.traded  for  the  horse,  been  in  his  neighborhood  inquiring  for  and  claiming  the 
horse  in  question,  and  that  about  said  time  defendant  owned  a  mare  and  colt, 
and  that  said  mare  and  colt  were  not  seen  in  his  possession,  or  in  their  ac* 

1  Reported  by  Messrs.  Jackson  &  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peals. 

'See  Hartv.  State,  ante,  741;  Brothers  v.  State,  anU,  737;  Robinson  r.  State,  ante,  738, 
and  note. 
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customed  range*  after  the  time  he  claimed  to  have  traced  them  to  Haynes  for 
the  horse. 

While  defendant  had  the  horse*  he  used  him  openly,  claimed  him  as  his  own, 
and  at  no  time  and  in  no  manner  concealed  or  attempted  to  conceal  such  pos- 
session and  claim,  or  to  account  for  the  same  in  any  other  way  than  that  he 
had  acquired  the  animal  from  Haynes,  by  swapping  therefor  a  mare  and  colt. 
That  the  man  Haynes  from  whom  he  claimed  to  have  got  the  horse  did  not 
live  on  Aimstrong  creek,  while  tending  to  prove  the  falsity  of  defendant's 
explanation,  perhaps,  is  certainly  of  small  weight  when  we  consider  that,  if 
defendant's  explanation  is  true,  Haynes  must  have  been  the  person  who  stole 
the  horse,  and,  being  guilty  of  the  theft,  it  is  not  lilceiy  that  he  would  have 
told  the  defendant  or  any  one  else  the  truth  as  to  his  residence.  On  the  con- 
trary, he  would  have  sought  to  mislead  the  defendant  and  others,  not  only  as 
to  his  residence,  but  as  to  his  name.  In  fact,  one  witness  testified  that  this 
man  who  called  himself  Haynes  told  him  that  he  lived  in  Mason  county. 

We  are  of  the  opinion  that  the  defendant's  explanation  of  the  possession  of 
the  horse  is  a  reasonable,  natural,  and  probable  one,  and  rebutted  and  destroyed 
the  inculpatory  force  of  the  circumstance  of  his  possession  of  the  stolen  horse, 
and  it  devolved  upon  the  state  to  show  the  falsity  of  such  explanation.  Other- 
wise the  defendant  should  have  been  acquitted.  Qaivia  v.  State,  26  Tex. 
^09;  JToTmson  v.  State,  12  Tex.  App.  385;  Irvine  v.  State,  13  Tex.  App.  499; 
Sitterlee  v.  State,  Id.  587;  Loving  v.  State,  18  Tex.  App.  459;  Windham  v. 
State,  19  Tex.  App.  413.  And  we  are  further  of  the  opinion  that  the  evidence 
does  not  show  the  falsity  of  the  defendant's  said  explanation,  and  that,  there- 
fore, the  conviction  is  unsupported  by  the  evidence;  wherefore  the  judgment 
is  reversed,  and  the  cause  is  remanded. 


Page  v,  Statb.^ 
{QmH  qf  Appeals  of  Texas,    December  8,  1886.) 
Jiniv—GoxFETBNCT— Sboond  Coubin  or  Aoodbcd. 

a  cause  lor  challenge  to  a  iuror  is  that  he  is  related  to  the  injured  party  within 
the  third  degree  of  oonsanguiuity  or  affinity.  Second  coushis  are  relatives  within 
the  third  degree.  A  Juror  in  this  case,  though  he  denied  it  upon  his  voh-  dire,  is 
shown  to  have  been  the  second  cousin  of  the  injured  party.  Held,  that  a  new  trial 
should  have  been  awarded. 

Appeal  from  district  court,  Madison  county. 

The  conviction  in  this  case  was  for  theft,  and  the  penalty  assessed  was  a 
term  of  three  years  in  the  penitentiary. 

The  state  amply  proved  the  disappearance  of  the  cow  alleged  to  be  stolen 
from  one  Allphin,  and  the  fact  that  a  cow  of  such  description  was  killed  by 
the  defendant.  The  defense,  on  the  other  hand,  by  a  large  number  of  wit- 
nesses, proved  that  defendant  killed  his  own  cow, — ^an  animal  which  bore  a 
marked  resemblance  to  the  Allphin  cow. 

Abercromhie  <&  Randolph,  for  appellant,  holding  that  a  new  trial  should 
liave  been  awarded  because  of  the  disqualification  of  a  juror  and  the  insuffi- 
ciency of  the  evidence. 

Asst.  Atty,  Gen.  Burts,  for  the  State. 

WiLLsoN,  J.  On  a  motion  for  a  new  trial,  it  was  made  to  appear  that  one 
of  the  jurors  who  tried  the  cause  was  the  husband  of  the  second  cousin  of  the 
-iilleged  injured  party.  It  further  appears  that  said  juror,  before  being  ac- 
cepted by  the  defendant,  was  interrogated  upon  his  voir  dire,  and  was  asked 
the  question  if  he  was  related  to  said  alleged  injured  party  by  consanguinity 

^  Reported  by  Messrs.  Jackson  &  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peals. 
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or  affinity,  and  he  answered  In  the  negative.  Defendant  asserts  in  his  mo- 
tion, which  is  verified  by  his  affidavit,  that  at  tlie  time  of  accepting  said  juror 
as  one  of  his  triers  he  was  utterly  ignorant  of  any  relationship  existing  be- 
tween said  Juror  and  said  alleged  injured  party,  and  relied  upon  the  truth  of 
said  juror^s  statement,  made  under  oath,  thjat  no  such  relationship  existed. 

One  of  the  grounds  of  challenge  for  cause  to  a  juror  is  that  he  is  related  to- 
the  person  injured  by  the  commission  of  the  offense  within  the  third  degree 
of  consanguinity  or  affinity.  Code  Crim.  l*roc.  art.  636,  subd.  10.  Second 
cousins  are  related  to  each  other  within  the  third  degree.  W.  &  AV.  Con.  Hep. 
267;  Heed  v.  State,  11  Tex.  App.  587;  1  Bouv.  Law  Diet.  299,  300.  It  was- 
the  defendant's  right,  therefore,  to  have  the  juror  in  question  stood  aside,  and 
he  alleges  that  he  would  have  exercised  this  right  if  he  had  known  of  the  ex* 
istence  of  said  relationship. 

An  effort  was  made  on  the  part  of  the  prosecution  to  show  tliat  defendant 
knew,  or  might  have  known  by  ti>e  use  of  reasonable  diligence,  of  said  rela- 
tionship; but  we  do  not  think  the  evidence  shows  such  knowledge  on  the 
part  of  defendant,  nor  that  it  shows  any  want  of  diligence  on  his  part  to  ob* 
tain  such  knowledge.  Of  course,  if  defendant  accepted  said  juror  with  a 
knowledge  of  such  relationship,  or  if  he  accepted  him  without  inquiring  in 
regard  thereto,  he  ooiild  no  be  heard  to  complain ;  but,  as  presented  to  us,  the 
iacts  appear  to  be  that  he  was  entirely  ignorant  of  the  existence  of  this  cause 
of  challenge  to  the  juror,  and  that  such  ignorance  was  not  attributable  to 
neglect  on  his  part.  Such  being  the  case,  the  defendant,  without  his  faulty 
has  beentried  by  a  jury  which  the  law  does  not  regard  as  impartial,  and  has 
therefore  been  deprived  of  a  right  guarantied  by  the  constitution  to  everyone 
charged  with  crime.  Bill  of  Rights,  §  10.  We  are  of  the  opinion  that  upon 
this  ground  of  the  motion  the  new  trial  should  have  been  granted. 

We  are  further  of  the  opinion  that  the  court  should  have  granted  a  new 
trial  because  of  the  insufficiency  of  the  evidence.  As  presented  to  us  in  the 
statement  of  facts,  the  evidence  is  unsatisfactory,  and  fails  to  prave  beyond  a 
reasonable  doubt  the  guilt  of  the  defendant.  We  find  no  material  error  in 
the  charge  of  the  court.  It  is  a  full,  fair,  and  correct  exposition  of  the  law  of 
the  case. 

Because,  for  the  reasons  stated,  the  court  erred  in  not  granting  the  defend* 
ant  a  new  trial,  the  judgment  is  reversed,  and  the  cause  Is  remanded. 


Yak  Yalkenbero  and  others  v,  Huby  and  others. 
{Supreme  Court  qf  Texas.    February  16,  1887.) 

1,  TRE8PAIW— To  Try  Title— Vbbdict—Judgmrwt, 

In  an  action  of  trespass  to  try  title  to  land  in  Texas,  where  the  jury  in  the  body 
of  the  verdict  say  nothing  about  ground-rent  against  one  of  the  defendants,  bat  find 
ground-rent  against  another  defendant,  and  in  the  recapitulation  charge  the 
amount  so  found  to  the  former,  and  charge  a  difTerent  amount  to  the  latter,  such 
verdict  is  so  inconsistent  and  uncertain  that  it  will  not  support  a  judgment,  and, 
the  error  being  apparent  on  the  fhoe  of  the  record,  a  judgment  entered  thereon  will 
be  reversed. 

2.  Same— Impeovkmkntb— Rbut— Damagb. 

The  Texas  statute  allowing  a  party  who  is  ejected  from  land  the  value  of  his  im* 
provenients,  when  he  is  shown  to  have  been  a  possessor  in  good  faith,  and  deferring 
the  owner's  right  of  possession  until  he  pays  such  party  the  excess  of  the  value  of 
sucli  improvements  over  the  rents,  is  valid,  but  such  statute  cannot  be  extended 
beyond  its  letter,  and  a  judgment  awarding  damages  against  the  owner  cannot  be 
sustained. 

Appeal  from  Harris  county. 

Brady  <&  Ring  and  Joiies  &  Qamett,  for  appellants.    B.  P.  Hamblen,  for 
Thacker,  appellee. 
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Gaines,  J.  This  is  an  action  of  trespass  to  try  title,  and  was  brought  by  ap-  , 
pellant  Van  Yalkenberg  to  recover  of  appellees  and  others  a  certain  block  of 
lots  in  the  city  of  Houston.  He  sued  out  a  writ  of  sequestitition,  by  virtue  of 
which  the  property  was  taken  into  possession  by  the  sheriff,  who  it  seems  still 
held  the  same  at  the  time  of  the  trial  in  the  court  below.  The  other  appel- 
lants were  sureties  on  the  sequestration  bond.  Appellees  in  their  answer 
claimed  title,  and  also  set  up  improvements  in  good  faith.  They  also  pleaded 
in  reconvention,  claiming  damages  against  plaintiff  and  the  sureties  on  his 
sequestration  bond  on  the  ground  that  the  writ  was  wrongfully  and  mali* 
ciously  sued  out.  The  case  was  submitted  to  a  jury,  who  found  a  verdict  for 
plaintiff  for  the  property  claimed;  but  also  found  that  appellees  were  possess- 
ors in  good  faith,  and  had  made  valuable  improvements  upon  the  lots.  The 
verdict  reads  as  follows: 

''We,  the  jury  in  the  above  entitled  case,  find  that  the  title  to  the  land  in 
Block  No.  200  is  vested  in  plaintiff  Van  Valkenberg,  and  value  the  same  at 
$125  per  lot.  Upon  the  question  of  three  years'  limitation,  we  also  find  for 
plaintiff;  also  upon  question  of  five  (5)  years*  limitation;  also  upon  the  ques* 
tion  of  exemplary  damages  in  suing  out  the  writ  of  sequestration ;  also  aa 
against  defendant  Thacker  for  ground-rent,  $216.  We  find  for  defendant 
Thacker  for  his  improvements  made  in  good  faith  upon  lot  No.  10,  $256;  for 
rent  for  12  months  on  the  same,  $100;  and  for  imp.roY,ements  on  lots  Nos.  8 
and  9,  $384;  and  for  rents  on  same,  $100. 

"recapitulation. 

Improvements  on  lot  No.  10,             .....  $256 

Rents.       -           -           -           -           -           .           •           -  100 

Improvements  on  lots  8  and  9,          •           -           *           -           •  884 

Bents,      ..           ......  100 

$840 
Less  ground-rents,     ....-.-90 

$750 
We  a]80  find  for  defendant  Ruby  on  improvements  made  on  lots 

Noe.  1,  2,  3.  4,  5,  6,  7,  11,  and  12.         -  -  -  -   $1,616 

And  for  rents  on  same,  ....  -  60O 

"recapitulation  ruby. 
Improvements,         --....-   $1,616 
Rents. 60O 


$2,216 
Less  ground-rents    -.-•---        216 


$2,000  total.'' 

Upon  this  verdict  a  judgment  was  entered  in  favor  of  plaintiff  against  the 
defendants  for  the  premises  in  controversy;  but  in  favor  of  defendants  Ruby 
and  Thacker  respectively  for  the  value  of  their  improvements,  less  the  ground- 
rents  set  forth  in  the  recapitulation  in  the  verdict;  that  is  to  say,  in  fovor  of 
Ruby  for  $1,400.  and  in  favor  of  Thacker  for  $550.  It  was  also  ordered  that 
the  sheriff  restore  the  property  to  these  defendants;  and  that  plaintiff  should 
have  his  writ  of  possession,  provided  he  paid  the  value  of  the  improvements 
within  12  mouths;  and  that,  if  he  failed  to  do  so,  said  defendants,  or  either 
of  them,  could  acquire  title  by  paying  the  value  as  assessed  by  the  jury, — the 
value  of  the  lots  respectively  claimed  by  them.  It  is  also  adjudged  that  Ruby 
and  Thacker  should  recover  of  plaintiff  and  the  other  appellHnts»  as  sureties 
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on  his  sequestration  bond,  $600  and  $200  respectively,  as  damages  for  the 
wrongful  suing  out  of  the  writ  of  sequestration.  The  jury  do  not  find,  in  so 
many  words,  that  the  writ  was  wrongfully  sued  out;  but  the  coui-t  seems  to 
liave  considered  that  proposition  as  a  necessary  deduction  from  the  finding 
that  appellees  were  possessors  in  good  faith  and  had  made  valuable  improve- 
ments; and  also  that  the  value  of  the  rent  of  the  property  from  the  time  the 
sheriff  took  possession  under  the  writ  up  to  the  date  of  the  trial  was  the 
proper  meiisure  of  damages  for  the  supposed  wrong.  It  will  be  perceived 
that  there  is  an  Inconsistency  in  the  verdict,  caused,  as  it  is  to  be  presumed, 
by  some  clerical  error  on  part  of  the  Jury.  In  the  body  of  the  verdict,  they 
say  nothing  about  ground-rent  against  Euby,  but  find  ground-rent  against 
Thacker  to  the  amount  of  $216.  In  the  recapitulation  the  latter  amount 
is  charged  against  Buby  as  ground-rents,  and  the  sum  of  $90  charged  against 
Thacker.    The  Inconsistency  is  apparent. 

It  is  impossible  to  determine  from  these  irreconcilable  statements,  with  any 
degree  of  certainty,  what  the  jury  really  meant  by  these  findings.  However 
informal  a  verdict  may  be,  if  it  respond  to  all  the  issues,  and  Its  meaning  be 
clear,  it  will  be  held  good;  but,  if  its  construction  be  doubtful,  no  judgment 
can  be  rendered  upon  it.  This  was  in  effect  so  held  by  this  court  in  the  case 
of  Moore  v.  Moore,  3  S.  W.  Rep.  284,  decided  at  the  present  term.  This  is 
an  error  of  law  apparent  on  the  face  of  the  record,  and  necessarily  works  a  re- 
versal of  the  judgment.    Rules  Sup.  Court  No.  23,  (47  Tex.  601.) 

We  think  the  court  also  erred  in  rendering  judgment  against  appellants,  in 
favor  of  appellees,  for  damages  for  the  wrongful  suing  out  of  the  writ  of  seques- 
tration. The  jury  found  that  appellant  Van  Valkenberg  was  the  owner  of 
the  land;  and,  for  aught  we  may  know  from  the  verdict,  the  rents  assessed  by 
the  jury  upon  the  property  in  favor  of  appellees  may  have  controlled  the  rent 
of  the  lots  as  well  as  that  of  the  improvements.  If  so.  we  have  the  remarka- 
ble case  of  trespassers  upon  real  estate  recovering  of  the  owner,  in  action  of 
damages,  rent  upon  his  own  property.  However  this  may  be,  we  are  of  opin- 
ion that  there  is  nothing  in  this  case  to  warrant  this  judgment  for  damages 
against  the  plaintiff  and  the  sureties  on  his  sequestration  bond.  When  he  es- 
tablished his  title  to  the  premises  in  controversy,  we  think  the  question  of 
damages  for  the  wrongful  suing  out  of  the  writ  of  sequestration  was  settled 
in  his  favor.  If  he  h^  taken  possession  of  his  property  without  suit,  could 
these  defendants,  who,  though  possessors  and  improvers  in  good  faith,  are 
mere  trespassers,  at  last  have  maintained  an  action  against  him  as  for  a 
wrong?  We  think  not.  Having  the  title  to  the  property,  and  no  privity  with 
the  possessors,  his  title  carried  with  it  the  right  to  the  possession,  which  it  is 
believed  even  the  legislature  could  not  abridge  or  take  away.  We  do  not  mean 
to  say  that  our  statutes  in  reference  to  possessors  in  good  faith  are  in  violation 
of  the  constitution.  The  constitutionality  of  similar  enactments  in  other 
states  has  generally  been  upheld. 

In  Scott  V.  Mather,  14  Tex.  235,  and  in  Saunders  v.  WiUon,  19  Tex.  194,  the 
act  of  February  5, 1840,  which  is  substantially  re-enacted  by  the  Revised  Stat- 
utes, was  decided  to  be  valid.  We  neither  question  the  correctness  of  that  rul- 
ing, nor  the  grounds  upon  which  it  is  maintained.  The  decisions  in  thesecases 
are  in  accord  with  the  great  weight  of  authority,  and  are  supported  by  sound 
reasoning.  But  the  ruling  in  Heam  v.  Camp,  18  Tex.  546,  in  which  the 
second  section  of  the  act  of  February,  1844,  was  held  unconstitutional,  shows, 
we  think,  that  the  court  ox)nsidered  that  the  legislature  had  gone  to  the  verge 
of  its  authority  in  the  first  section  of  that  law,  and  in  the  previous  enactments 
upon  this  subject.  By  these  statutes  the  right  of  the  owner  to  the  possession 
of  his  land  is  not  denied.  It  is  merely  provided  tliat,  after  it  is  adjudicated 
that  the  defendant  is  a  possessor  in  good  faith,  and  the  excess  of  the  value  of . 
bis  improvements  over  the  rents  is  ascertained,  the  owner's  immediate  right 
to  his  writ  of  possession  is  withheld  until  he  performs  the  equitable  obligation 
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of  paying  for  that  excess.  By  complying  witii  this  reasonable  condition,  he 
is  not  delayed  in  his  remedy.  If  he  does  not  pay,  he  must  ultimately  have- 
his  land,  or  its  equivalent  in  value.  It  is  upon  these  grounds  that  the  con- 
stitutionality of  these  statutes  has  been  upheld.  Attempts  on  part  of  legis* 
latures  to  go  further  than  these  statutes  in  favoring  the  claims  of  possessore 
in  good  faith  have  generaUy  been  held  unconstitutional  by  the  courts.  Heam^ 
V.  Camp,  supra;  McCoy  v.  Grandy,  3  Ohio  St.  463;  ChilcU  v.  Shower ,  IS' 
Iowa,  261;  Billings  v.  HdlU  7  Cal.  1. 

It  follows  from  what  we  have  said  that,  in  our  opinion,  the  operation  of  the 
statutes  in  question  cannot  be  extended  beyond  their  letter,  and  that  so  much 
of  the  judgment  of  the  court  below  as  awarded  damages  to  the  defendants 
was  not  authorized  by  law.  We  have  considered  the  foregoing  as  questions- 
of  law  apparent  upon  the  face  of  the  record,  and  we  think  the  errors  pointed 
out  fundamental  in  character,  and  require  a  reversal  of  the  Judgment,  al* 
though  they  are  not  complained  of  in  the  assignments. 

The  assignments  of  error  are  directed  mainly  to  the  question  of  the  suffi- 
ciency of  the  evidence  to  support  the  verdict  on  the  issue  of  possessipn  in  good 
faith,  and  need  not  be  considered. 

The  Judgment  is  reversed,  and  the  cause  remanded. 


OooK  «.  State.* 
(Court  <^  Appeals  of  Texas,    June  23, 1S86.) 

1.  MUBDSB— EVIDBNCB— RbB  GEBTiB— HuBBAND  AVD  WirX^FUVOIPAL  AlTD  AoCKflSOBT. 

It  was  proved  by  the  state  on  a  trial  for  murder  that.  Immediately  before  the 
shooting,  the  defendant's  wife  called  to  him  to  get  his  pistol,  and  when  he  did  so, 
and  returned  to  the  place  where  his  wife  and  the  deceased  were  disputing,  the  woman 
several  times  ordered  the  defendant  to  shoot,  which  he  presently  did,  Inflicting  the 
&tal  wound.  It  was  objected  by  the  defense  that  the  evidence  lecited  the  acts  and 
declarations  of  the  defendant's  wife,  which,  as  socb,  conld  not  be  used  in  evidence 
against  biui.  Held^  that  the  objection  was  not  well  taken.  The  declarations  bein^ 
verbal  acts  during  the  progress  of  the  offense,  they  were  admissible  as  a  part  of  the 
res  geeits.  Moreover,  the  evidence  disclosed  the  wife  to  be  a  principal  with  defend- 
ant in  the  commission  of  the  offense,  and  her  declarations  were  adniissible  under 
the  uniform  role  that  the  declarations  of  one  of  the  parties  (Mrincipal,  made  at  the 
time,  during  the  progress  and  in  furtherance  of  the  common  desi^  are  competent 
evidence  against  any  or  all  of  the  co-conspirators.  See  the  opinion  in  exteneo  oa 
the  question,  and  for  the  reason  of  the  rale. 

2.  6am»— Dying  Dkclabatxovs— Predicate. 

Bee  the  opinion  in  extenso  for  evidence  held  sufficient  to  establish  the  necessary 
predicate  for  the  admission  of  the  dying  declarations  of  the  deceased. 

5.  Bame— Bawdt-Hod8»— Rbfotation. 

Proof  of  geoeral  reputation  is  sufficient  to  show  the  character  of  the  house  as  a 
disorderly  house;  that  it  was  kept  for  the  purpose  of  public  prostitution ;  and  that 
the  occupants  thereof  were  prostitutes. 

4.  Cbimihal  pRAcno— Afpbal— BrracT  or  Cuabob  on  Juby—Exoeftions. 

It  is  not  within  the  discretion  of  this  court  to  consider  the  effect  of  an  erroneous 
charge  upon  the  jury  if  exception  to  it  was  reserved  at  the  proper  time;  but  this 
court  will  revise  an  erroneous  charge,  in  the  absence  of  a  proper  exception,  when 
it  is  made  to  appear  that  the  error  was  calculated  to  injure  the  defendant's  rights. 

6.  Saxb— Cbabob  on  SELr-DErsNSB— No  Evidence. 

Omission  in  a  trial  for  murder  to  charge  the  law  of  self-defense,  in  the  absence  of 
any  evidence  tending  to  raise  that  issue,  is  not  error. 

Appeal  from  district  court,  Bexar  county. 

The  indictment  in  this  case  charged  the  appellant  with  the  murder  of  Will- 
iam M.  Russell,  in  Bexar  county,  Texas,  on  the  twentieth  day  of  December^ 

>RqK>rted  by  Messrs.  Jackson  &  Jackson,  official  reporters  of  the  Texas  court  of  ap< 
peals. 
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1885.  His  trial  resulted  in  his  conviction  of  murder  in  tlie  first  degree,  and 
his  punishment  was  assessed  at  a  life  term  in  the  penitentiary. 

On  this  trial  the  state  proved  that  the  deceased  and  one  Jones  went  to  the 
house  of  prostitution  in  San  Antonio,  Texas,  kept  by  one  Lilly  Giljson,  the 
wife  of  the  defendant.  The  deceased  ordered  a  bottle  of  beer,  which  was 
iirunk  by  deceased,  Jones,  and  two  of  the  inmates.  Deceased  paid  for  the 
bottle  of  tyeer,  the  price  being  one  dollar.  He  then  ordered,  and  the  same 
parties  drank,  another  bottle  of  beer.  For  that  bottle  he  paid  the  waiter  45 
cents.  A  dispute  then  arose  between  Lilly  Gibson  and  deceased  about  the 
balance  due  on  the  beer.  Jones  paid  50  cents,  and  he  and  deceased  started 
off,  Jones  some  distance  in  advance.  When  deceased  reached  a  point  midway 
between  the  door  of  the  house  and  the  yard-gate,  Lilly  Gibson  called  to  de- 
fendant, who  was  then  in  the  room  adjoining  the  gallery  on  which  she  was 

standing,  to  bring  his  pistol,  and  kill  the .    Defendant  stepped  to  the 

gaUery  with  his  pistol,  when  Lilly  Gibson  called  to  him  to  shoot  the  deceased. 
Defendant  fired  three  shots  at  deceased  as  he  passed  out  of  the  gate,  one  of 
which  took  effect,  producing  death  next  day.  This  was  the  substance  of  the 
testimony  of  the  witnesses  for  the  state,  and  of  the  dying  declarations  of  the 
deceased.  The  defense  relied  upon  evidence  introduced  to  impeach  the  state 
witnesses,  and  the  testimony  of  one  witness,  who  was  discredited,  that  de- 
^seased  held  a  pistol  presented  towards  Lilly  Gibson  when  the  defendant  fired. 
The  predicate  laid  by  the  state  to  qualify  the  dying  declarations  was  that  de- 
cease was  rational  when  he  made  them,  protested  that  his  death  was  inev- 
itable, and  made  the  statements  voluntarily,  and  not  in  response  to  questions 
-asked. 

If.  Qn  AndersoHf  A.  /.  Evans,  and  Walton,  Hill  ifr  Walton,  for  appellant. 

Lilly  Gibson  was  proved  to  be  the  lawful  wife  of  the  defendant,  and  was  of 
course  incompetent  to  testify  against  him.  It  was  therefore  error  to  admit 
proof  of  her  declarations  just  before  the  shooting. 

Tiie  predicate  laid  was  not  sufficient  to  admit  the  dying  declanttions  of  the 
-deceased. 

Aftst.  Atty.  Gen.  Burt$,  for  the  State. 

White,  P.  J.  The  appellant  was  convicted  in  tlie  court  below  of  murder 
in  the  first  degree,  with  a  life-term  penalty  assessed  in  tlie  penitentiar}'.  The 
party  killed  was  one  William  M.  BusselK  and  the  record  shows  that  the  fatal 
shooting  took  place  on  the  night  of  December  21,  1885,  after  midnight,  be- 
tween 12  and  1  o'clock.  The  shooting  took  place  at  a  brothel  kept  by  one 
Lilly  Gibson,  or  just  after  the  deceased  had  started  to  leave,  and  was  leaving, 
said  house  of  prostitution.  Lilly  Gibson,  the  keeper  of  the  bagnio,  was  the 
wife  of  this  appellant,  and  appellant  had  rooms  and  lived  at  and  slept  in  said 
house.  Appellant  was  in  his  room  in  said  house  when  an  altercation  oc- 
curred between  the  deceased  and  Lilly  Gibson  about  the  payment  by  deceased 
for  a  bottle  of  beer.  Deceased  was  intoxicated,  and  his  friend  attempted  t« 
settle  the  altercation  between  him  and  the  woman  Gibson,  and  had  succeeded 
so  far  as  to  get  him  started  away  from  the  house  to  his  own  place  of  abode, 
and  they  had  gotten  outside  of  the  gate  of  the  premises,  when  the  woman 
'  Gibson  called  to  her  husband,  the  defendant,  ''to  get  his  pistol  and  bring  it 
4here;"  and,  as  he  emerged  upon  the  porch  where  she  was  standing,  she  told 
him  several  times  "to  fire."  He  immediately  fired  tbi*ee  shots,  one  of  which 
■took  effect,  and  produced  the  death  of  the  deceased.  It  is  claimed  that,  dur- 
ing the  wordy  altercation  between  the  parties  above  mentioned,  deceased  had 
used  insulting  language  towards  the  woman  Gibson,  the  wife  of  appellant, 
•and  that  he  had  called  her  "a  damned  old  whore." 

This  is  a  brief,  succinct  statement  of  the  material  facts  shown  by  the  rec- 
ord. There  are  no  independent  bills  of  exception  in  the  record,  but  several 
were  reserved  during  the  trial,  and  are  shown  in  the  statement  of  facts,  to  the 
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admission  of  the  testimony  of  the  witnesses,  as  follows:  (1)  Objection  was 
made  bj  defendant  to  testimony  as  to  acts  and  declarations  of  Lilly  (Gibson, 
upon  the  ground  that  she  was  the  wife  of  defendant,  and  therefore  her  acts 
and  declarations  could  not  be  used  against  him.  (2)  Objection  was  made  by 
defendant  to  admitted  testimony  of  the  reputation  of  the  house  kept  by  Lilly 
Gibson  as  a  house  of  prostitution,  and  that  the  Inmates  thereof  were  prosti- 
tutes. (3)  Objection  was  made  to  the  admission  of  the  dying  declarations  of 
the  deceased,  Uussell. 

With  le^iiid  to  the  declarations  of  the  wife,  made  during  the  progress  of  the 
difficulty,  just  preceding  and  subsequent  to  the  shooting  of  Russell,  they  were 
admissible  as  verbal  acts,  and  were  clearly  parts  of  the  res  gestce,  and  conse- 
quently did  not  come  within  the  rule  announced  in  article  785,  Code  Grim. 
Proc.,  which  prohibits  a  husband  and  wife  from  testifying  against  each  other 
in  a  criminal  prosecution.  Again,  the  evidence,  as  developed  in  this  case, 
shows  that  the  husband  and  wife  acted  together  in  the  commission  of  the  of- 
fense, and  are  both  principals,  and  the  rule  is  uniform  that  the  declarations 
•of  one  of  the  parties  principal,  made  at  the  time,  during  the  progress  and  in  fur- 
therance of  the  common  design,  are  admissible  in  evidence,  and  binding  upon 
the  other  co-conspirators.  Cox  v.  State,  8  Tex.  App.  256;  Logging  y.  State, 
Id.  484. 

Mr.  Wharton,  in  his  work  on  Evidence,  (section  252,)  says:  **It  is,  in  any 
view,  clear  that  declarations  which  are  the  immediate  accompaniments  of  an 
act,  are  admissible  as  part  of  the  res  gestce.**  Again,  in  section  263,  he  says 
that  "the  wife's  declarations,  forming  a  part  of  the  res  gestae,  are  admissible 
against  the  husband. "  This  doctrine  is  maintained  in  civil  cases  at  common 
law.  Johnson  v.  Sherwin,  8  Gray,  874;  Walton  v.  Green,  1  Car.  &  P.  621; 
GUehrist  V.  Bale,  8  Watts,  855;  Aveson  v.  Lord  Kinnair,  6  East,  188;  Thomp- 
son v.  Trevanion,  1  Skin.  402.  At  common  law,  the  rule  which  in  civil  cases 
excluded  the  husband  and  wife  from  testifying  against  each  other  was  the 
same  as  that  which  is  announced  by  our  statutes  with  regard  tocriminal  cases. 
There  is  no  law  of  thi&  state  which'governs  or  regulates  the  admission  of  dec- 
larations of  the  wife  affecting  the  husband,  when  they  constitute  a  part  of  the 
res  gesta;  and,  there  being  no  specific  rules  prescribed  by  statute,  other  rules 
of  the  Code  relegate  us  to  the  common  law  for  the  rules  which  are  to  govern. 
€ode  Crim.  Proc.  arts.  27,  725. 

We  shall  therefore  adhere  to  the  common-law  rule  as  expressed  in  the  au- 
thorities above  cited,  and  hold  the  declarations  of  the  wife  admissible  against 
the  husband  as  a  part  of  the  res  gestce;  for  it  is  indispensable  to  a  correct 
understanding  of  every  transaction  that  every  aet  attending  it,  verbal  as 
well  as  physical,  by  whomsoever  it  may  be  committed,  be  placed  before  the 
court  for  its  efillghtenment.  This  rule  as  to  re9  gesUs  overrides  all  other 
rules  known  to  the  law  governing^the  admissibility  of  testimony.  The  court 
below,  then,  did  not  err  in  so  admitting  the  declarations  of  Lilly  Gibson  as 
complained  about  in  this  case. 

We  are  also  of  opinion  tliat  the  objection  of  appellant  to  the  admission  of 
the  dying  declarations  of  the  deceased,  Bussell,  as  made  to  Owen  I.  Cook  and 
Jesse  Bennett,  are  equally  untenable.  The  evidence  clearly  shows  that  the 
deceased  was  conscious  of  approaching  deiith  when  he  made  the  declarations, 
and  the  only  objection  urged  to  them  is  upon  this  ground.  The  deceased  said 
he  was  going  to  die,  and  wanted  a  priest.  He  said  this  continually,  accord- 
ing to  Bennett's  testimony.  To  Owen  I.  Cook  he  stated  that  it  was  no  use, 
he  was  going  to  die;  thus  showing  clearly  that  the  predominant  idea  in  his 
mind — the  all-absorbing  topic  with  him — was  approaching  dissolution .  This 
was  sufficient  proof  to  establish  the  predicate  for  their  admission,  and  the  court 
•did  not  err  in  so  admitting  them.  Bunnicutt  v.  State,  18  Tex.  App.  498,  and 
.20  Tex.  App.  682;  Temple  v.  State,  15  Tex.  App.  804. 

As  to  the  third  exception,  as  stated  in  the  bill,  the  language  is:  *'The  de- 
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fendant  excepted  to  the  statement  of  witness  that  the  house  kept  by  Lillj 
Gibson  was  a  house  of  prostitution,  and  that  the  occupants  thereof  are  prosti- 
tutes." The  rule  is  well  established  that  the  fact  of  the  character  of  a  house 
as  a  disorderly  house,  and  that  it  was  kept  for  the  purpose  of  prostitution, 
and  the  character  of  the  occupants  thereof,  may  be  proved  by  general  reputa- 
tion. Morris  v.  State,  38  Tex.  603;  Sylvester  v.  State,  42  Tex.  496;  Allen  v. 
State,  15  Tex.  App.  320;  and  Burton  v.  State,  16  Tex.  App.  156.  The  evi- 
dence objected  to  was  admissible,  and  the  ruling  complained  of  was  not  er- 
roneous. 

The  charge  of  the  court  is  very  seriously  objected  to,  and  it  is  urgently  in- 
sisted that  the  same  was  erroneous  in  several  particulars  mf  ntioned  in  the 
motion  for  new  trial  and  in  the  assignment  of  errors,  and  ably  discussed  in 
the  brief  of  counsel  for  appellant;  but  there  was  no  bill  of  exceptions  reserved 
at  the  trial  to  the  charge,  or  any  portion  of  the  same,  nor  to  the  refusal  of  the 
court  to  give  such  of  the  special  requested  instructions  as  the  court  declined 
to  give,  or  refused  because  substantially  given  in  the  general  charge.  Had 
certain  portions  of  the  charge  been  excepted  to  at  the  time  the  charge  was 
given,  then  there  might  have  been  a  very  serious  question  as  to  whether  some 
of  the  errors  pointed  out  would  not  have  necessitated  a  reversal  of  the  judg- 
ment Niland  v.  State,  19  Tex.  App.  167,  and  authorities  cited;  Code  Crinu 
Proc.  arte.  685,  686. 

It  is  not  within  the  discretion  of  this  court  to  consider  the  effect  upon  the 
jury  of  an  erroneous  charge  of  the  court  if  the  same  was  promptly  excepted 
to  at  the  time  the  same  was  given.  In  such  a  case  the  conviction  must  be 
set  aside,  however  immaterial  the  error  may  have  been.  Clanton  Y.State^ 
20  Tex.  App.  616;  Brano  v.  State,  Id.  188.  Where  a  charge  is  not  excepted 
to  at  the  trial,  but  the  same  is  objected  to  for  the  first  time  on  the  mption  for 
a  new  trial,  or  in  this  court  on  appeal,  then  the  question  is  whether  or  not 
such  charge  was  calculated  to  injure  the  rights  of  defendant,  and,  unless  such 
is  made  to  appear,  this  court  will  not  revise  the  error.  Code  Grim  Proc.  art 
777;  Bishop  v.  State,  43  Tex.  390;  Mace  v.  State,  9  Tex.  App.  110;  ffenry 
V.  State,  Id.  359;  Gardner  v.  State,  11  Tex.  App.  265;  Blam  v.  State,  16 
Tex.  App.  34;  Mendiola  v.  State,  18  Tex.  App.  463;  Lewis  v.  State,  Id.  401. 

In  addition  to  the  general  charge,  which  embraced  murder  in  the  first  and 
second  decrees,  and  manslaughter,  six  special  requested  instructions  for  do- 
fendiuit  were  also  given  in  charge  to  the  jury. 

A  portion  of  paragraph  6  of  the  general  charge  is  specially  complained  of  in 
the  able  brief  of  counsel  for  appellant.  The  words  specially  objected  to  are 
embraced  in  the  following  extract.  Speaking  of  the  indicia  of  express  mid- 
ice,  the  learned  judge  said :  "  These  external  circumstances  indicating  the  de- 
sign may  transpire  at  the  very  moment  of  the  killing,  as  well  as  before  tliat 
time;  for,  although  the  killing  may  have  been  upon  an  unexpected  meeting, 
it  OAy  have  been  attended  with  such  absence  of  passion,  and  such  a  wanton, 
cruel,  calculating  method,  a^  will  afford  ample  evidence  to  establish  in  your 
minds  the  conviction  that  the  killing  was  the  result  of  a  sedate,  deliberate, 
and  well-formed  design  then  and  there  to  take  the  life  of  the  deceased.  The 
length  of  time  that  intervenes  between  the  design  so  formed  and  ite  executioa 
is  immateri^,  for  the  reason  that  an  apparently  instantaneous  act  may  be  ac^ 
companied  with  such  circumstances  and  such  want  of  provocation  as  to  leave 
no  doubt  of  ite  being  the  result  of  premeditation.  *'  There  can  be  no  question 
but  that  the  charge  announced  a  sound  abstract  proposition  of  law.  MeCoif 
V.  State,  25  Tex.  33.  Two  objections,  however,  are  claimed  against  it,  to- 
wit:  First,  that  it  trenches  upon  the  rule  which  forbids  the  court  to  charge* 
upon  the  weight  of  evidence;  and,  secondly,  because  there  was  no  evidence 
to  call  for,  justify,  or  warrant  such  a  charge.  Had  exception  been  taken  to 
the  charge  at  the  time  it  was  given,  it  might  have  presented  a  nice  questioa 
for  decision.    But,  even  if  we  shoukl  concede  that  it  was  erroneouSy  there 
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being  no  exception,  we  cannot  see,  when  viewed  in  the  light  of  the  evidence, 
that  it  was  calculated  seriously  to  affect  and  injure  the  rights  of  the  defend- 
ant 

The  same  may  be  said  with  reference  to  other  portions  of  the  charge  com- 
plained of,  to- wit,  the  charge  upon  manslaughter,  in  so  far  as  it  was  based 
upon  insulting  words  and  conduct  of  deceased  towards  the  wife  of  defendant; 
tbe  objection  thereto  being  that  it  was  not  sufficiently  full  and  explicit,  as  re- 
quired by  the  Code,  and  presented  a  phase  of  the  law  not  applicable  to  the 
facts  in  the  case.  Niland*8  Case,  19  Tex.  App.  166.  There  is  not  a  parti- 
cle of  testimony  affirmatively  appearing  in  the  record  which  shows  that  de- 
fendant either  heard  or  was  informed  of  the  insulting  words  which  had  been 
used  by  deceased  towards  his  wife.  But,  even  if  such  had  been  the  case,  we 
cannot  say,  under  the  peculiar  circumstances  developed  in  the  record,  that 
the  charge  would  have  been  such  error  as  must  necessarily  have  injured  the 
rights  of  tlie  defendant. 

Again,  it  is  said  that  the  court  failed  to  charge,  as  part  of  the  law  of  self- 
defense,  that  it  was  not  necessary  for  the  defendant  to  retreat  before  killing 
the  assailant.  In  our  opinion,  the  record  utterly  fails  to  show  the  slightest 
shadow  or  pretense  of  self-defense.  The  deceased  was  leaving  the  house, 
being  taken  off  by  his  friend,  was  drunk,— almost  helplessly  drunk,— had 
gotten  outside  of  the  premises  of  the  defendant  and  his  wife,  when  defend- 
ant, instigated  by  his  wife,  fired  upon  and  inflicted  the  fatal  shot  which 
kiHed  him. 

As  to  the  sufficiency  of  the  evidence,  after  most  mature  and  repeated  con- 
sideration of  the  record,  we  have  been  unable  to  arrive  at  any  other  conclu- 
sion than  that  the  verdict  and  judgment  are  fully  warranted  and  supported 
by  the  facts. 

Having  found  no  reversible  error,  the  judgment  is  in  all  things  affirmed. 


Tatlor  n.  Statb.* 
{Court  qf  Appeak  of  Texas.    Deoember  4,  1886.) 

1.  WinnDBB— Appreciation  or  Oath— Instbuction  by  PBoeBODTivo  Attobitst. 

A  state's  witness  having  disqualified  herself  upon  her  voir  dire  with  regard  to  her 
knowledge  of  the  nature  and  obligation  of  an  oath,  the  state  was  permit^  to  take 
her  to  a  private  office,  and  instruct  her  thereupon.  She  was  thereupon  returned 
into  court,  and,  replying  that  she  then  understood  the  test,  was  held  competent  as 
a  witness.  Heldf  tiiat  the  proceeding  was  erroneous. 
8.  Cbucikal  PBACTiafr— Evidshob— Pboop  or  Motivb— Other  Ofpenses. 

When  motive  is  the  issue  sought  to  be  established,  it  is  permissible  for  a  state's 
witness  to  testify  to  previous  criminal  acts  of  a  like  nature  as  that  on  trial,  perpe- 
trated by  defendant ;  but  the  failure  of  the  chai*ge  to  confine  such  evidence  to  uie 
purpose  of  proving  motive  only,  is  fatal  error. 
S.  WiTNBSs— Leading  Questions. 

Under  the  practice  in  this  state,  leading  (questions  are  permissible  when  the  wit- 
ness shows  clearly  an  unwillingness  to  testify. 
4.  Abbault  to  Rafb— Thrbaib  without  Force. 

Note  the  concluding  paragraph  of  the  opinion  to  the  effect  that  threaia,  unaccom- 
panied hy  force,  as  a  means  resorted  to  to  obtain  sexual  intercourse  with  a  female, 
will  not  support  a  conviction  for  assault  to  rape,  and  will  authorise  only  a  convic- 
tion for  attempt  to  rape. 

Appeal  from  district  court,  Clay  county. 

The  indictment  in  this  case  charged  the  appellant  with  the  rape  of  Jane 
Taylor,  who  is  shown  hy  the  evidence  to  be  his  own  daughter,  in  Clay  county, 
Texas,  on  the  twenty-seventh  day  of  December,  1885.    His  trial  resulted  in 

^  B«port«d  by  Menn.  Jaokion  A  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
v.8s.w.no.8— 48 


Digiti 


ized  by  Google 


754  SOUTHWESTERN   REPORTER.  (TeX. 

his  conviction  of  assault  with  intent  to  rape,  and  he  was  awarded  a  term  c^ 
seven  years  in  the  penitentiary. 

The  statement  of  facts  in  this  case  is  voluminous.  Its  substance,  how- 
ever, can  be  sufficiently  stated  in  a  few  words.  This  conviction  rests  almost 
solely  upon  the  testimony  of  Jane  Taylor,  the  alleged  victim  of  the  outrage. 
She  is  shown  throughput  to  have  been  a  most  reluctant  and  unwilling  witness. 
In  the  first  place,  it  is  shown  that,  after  having  filed  the  complaint  against 
her  father,  she  sought  legal  advice  as  to  whether  she  could  be  compelled  to 
testify.  Advised  that  she  could  decline  to  testify  to  any  facts  which  would 
tend  to  involve  her  in  a  criminal  charge,  she  declined  to  testify  on  tlie  exam- 
ining trial,  and  did  not  do  so  until  she  had  been  committed  to  and  confined  in 
jail  for  48  hours.  The  evidence  strongly  intimates  attempts  on  her  part  to 
get  transportation  out  of  the  country,  to  avoid  testifying  on  this  trial.  The 
substance  of  her  testimony,  elicited  by  close  questioning,  was  tg  the  effect 
that  lier  father  came  to  her  room  on  the  night  alleged  in  the  mdictment,  hav- 
ing a  pistol  in  his  hand.  He  first  threatened  to  kill  her  if  she  made  outcry  or 
other  noise.  He  then  struck  her  with  the  pistol,  forced  her  to  assume  an  un- 
natural attitude  on  the  bed,  and  then  gratified  his  passion  upon  her  person, — 
^1  of  which  he  did  against  her  will  and  consent.  The  witness  then  testified 
that  defendant  had  subjected  her  person  to  his  carnal  passion  as  often,  at 
least,  as  six  times  before  the  act  charged  in  the  indictment.  She  stated  that 
^he  always  complied  through  fear.  With  reference  to  one  particular  act,  she 
stated  that  just  before  she  retired,  and  while  her  mother  and  brothers  were 
yet  in  an  adjoining  room,  her  father  came  to  her  room,  and  directed  her  to  meet 
him  at  a  later  hour  behind  a  haystack,  which  she  did,  going  to  him  in  her 
night  clothes.  The  defense  proved  that  Jane  Taylor,  on  the  examining  trial, 
denied  that  the  defendant  ever  had  carnal  knowledge  of  her  person.  The 
reputation  of  Jane  Taylor  for  truth  and  veracity  was  shown  by  several  wit- 
nesses to  be  bad,  and  the  general  reputation  of  the  defendant,  except  that  he 
^mbled  occasionally,  to  be  good. 

Plemons,  Hazlewood  dt  TemphtoH  and  E.  J,  Hamiier^  for  appellant,  In- 
sisted that  the  trial  court  erred  in  permitting  the  state's  attorneys  to  in- 
struct the  witness,  Jane  Taylor,  as  to  the  nature  and  obligation  of  an  oath, 
after  she  had  disqualified  herself  on  her  toir  dire,  and  in  then  holding  her 
competent,  and  that  the  court  erred  in  permitting  the  said  witness  to  testify 
to  other  acts  of  outrage  than  that  charged  in  the  indictment. 

Aast.  Atty,  Gen.  BurU,  for  the  State. 

White,  P.  J.  This  appeal  is  from  a  judgment  of  conviction  for  assault 
with  intent  to  commit  rape,  the  punishment  being  seven  years  in  the  peni- 
tentiary. The  injured  party  was  the  daughter  of  appellabt,  and  the  convic- 
tion rests  almost  exclusively  upon  her  uncorroborated  testimony.  According 
to  her  statements  as  a  witness,  appellant  had  ravished  her  first  some  five 
years  prior  to  the  date  of  the  crime  for  which  he  was  being  tried,  and  she  de- 
posed that  his  crime  had  been  repeatedly  perpetrated  upon  her  in  the  interval 
between  the  first  and  last  offense.  After  the  testimony  at  the  trial  was  closed, 
the  defense  demanded  that  the  prosecution  be  required  to  elect  the  precise  uid 
specific  offense  for  which  a  conviction  would  be  claimed,  and  the  prosecution 
announced  that  they  would  claim  a  conviction  only  upon  the  offense  as  Laid 
in  the  indictment,  to-wit,  the  one  committed  on  or  about  the  twenty-seventh 
of  December,  1885. 

Before  her  examination  as  a  witness,  defendant  requested  the  court  to  have 
the  prosecutrix  tested  upon  her  fx)ir  dire  as  to  her  competency  with  regard  to 
the  nature  and  obligations  of  an  oath.  This  was  granted,  the  witness  ex- 
amined in  open  court,  and  pronounced  incompetent  by  the  judge.  There- 
upon, at  the  request  of  the  prosecuting  attorneys,  and  over  objection  of  de- 
fendant, the  said  prosecuting  attorneys  were  permitted  to  take  said  witness 
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from  the  court-room  to  the  private  law  office  of  one  of  said  attorneys,  that 
they  might  there  instruct  her  properly,  in  the  presence  of  the  sheriff,  with 
regard  to  the  nature  of  an  oath,  and  read  and  explain  to  her  the  statutes  with 
regard  to  the  crime  of  perjury,  and  its  punishment;  after  which  the  witness 
was  again  brought  back  into  court,  re-examined  as  to  lier  competency,  and 
pronounced  competent  by  the  judge,  and  she  then  testified  in  the  case, — all  of 
which  was  excepted  to  by  defendant. 

Our  statutes,  while  they  declare  that  no  person  shall  be  disqualified  from 
Ifiving  evidence  on  account  of  his  religious  opinions,  or  for  ^^ant  of  any  relig- 
ious belief.  ^Bill  of  Bights,  §  5;  Code  Grim.  Proc.  art.  12,)  do  hold  as  in- 
competent "children  or  other  persons  who,  after  being  examined  by  the  court, 
appejir  not  to  possess  sufficient  intellect  to  relate  transactioifs  with  respect  to 
which  they  are  interrogated,  or  who  do  not  understand  the  obligations  of  an 
oath."  Code  Crim.  Proc.  art.  780,  subd.  2.  The  method  of  testin^g  the  com- 
petency of  such  witnesses  is  confided  to  the  discretion  of  the  trial  judge,  and 
his  determination  of  the  question  will  not  ordinarily  be  disturbed  on  appeal, 
unless  an  abuse  of  that  discretion  is  apparent.  Broion  y.  State,  2  Tex.  App. 
115;  Ake  v.  State,  6  Tex.  App.  398;  Braum  v.  State,  Id.  286;  Williams  v. 
State,  12  Tex.  App.  127;  Burk  v.  State,  8  Tex.  App.  336. 

Was  the  mode  adopted  in  this  instance  an  abuse  of  discretion?  Mr.  Whar- 
ton says:  "When  a  child  is  incompetent  simply  for  want  of  instruction  as  to 
the  nature  of  an  oath,  the  practice  has  been  to  postpone  the  case,  so  that  the 
child  might  in  the  meanwhile  be  properly  instructed."  Whart.  Crim.  Ev. 
(8th  £d.)  g  368;  citing  Reso  v.  White,  1  Leach,  430.  This  was  the  English 
practice.  As  far  as  known,  it  has  never  been  adopted  in  this  country:  On 
the  contrary,  as  Judge  Lewis  says  in  State  v.  ScafUan,iS  Mo.  206,  such 
"practice  has  been  criticised  as  like  preparing  or  getting  up  a  witness  for  a 
particular  purpose."  8.  C.  1  Amer.  Crim.  Rep.  (Hawley,)  1§5J  In  Indiana, 
where  the  witness  on  a  tiial  for  rape  was  a  child  only  six  years  old  at  the  time 
of  the  trial,  and  was  testifying  sixteen  months  after  the  alleged' off ense,  the 
competency  of  the  witness  having  been  challenged,  the  court  examined  her, 
and,  not  being  satisfied,  appointed  two  gentlemen,  who  nstired  with  the  child 
to  a  private  room,  and,  after  some  time,  returned  and  reported  to  the  court 
that,  in  their  opinion,  her  testimony  ought  to  be  heard,  but  received  with  great 
allowance,  whereupon  she  was  allowed  to  testify,  over  defendant's  objections. 
It  was  held  that  for  this  action  of  the  court  the  defendant  was  entitled  to  a 
new  trial.  Simpean  v.  State,  31  Ind.  90.  In  Alabama,  where  the  question 
was  '^  whether  the  circuit  court  was  authorized  to  arrive  at  a  condusion  re- 
specting the  admission  or  rejection  of  an  infant  witness  from  a  private  ex- 
amination, aftwr  a  ptiblic  eooamination  in  court  had  resulted  in* the  exclusion 
of  the  witness  in  consequence  of  an  apparent  defect  of  knowledge  with  re- 
spect to  the  obligations  of  an  oath, "  it  was  held  that  it  is  the  court,  and  not 
the  judge  as  an  individual,  which  is  to  determine  the  competency  of  a  wit- 
ness; and  therefore  the  examination  of  the  competency  of  the  witness  must 
be  made  at  the  trial,  and  in  the  presence  of  the  prisoner  and  his  counsel.  To 
admit  such  a  witness  upon  a  private  examination  by  the  judge  is  erroneous. 
Judge  €k>LDTHWAiTB  says:  "It  may  be  objected  it  is  scarcely  possible  that 
an  infant  of  such  tender  years  can  be  capable  of  satifactorily  answering  ques- 
tions amid  the  bustle  and  confusion  of  a  court-house;  but  certainly  the  con- 
sequences would  be  alarming  if  the  admission  of  such  a  witness  might  be  ef- 
fected through  the  medium  of  a  private  examination,  and  more  so  when  one 
made  in  public  had  proved  to  be  unsatisfactory."  State  i .  Mcnrea,  2  A.W, 
(N.  8.)  276.  And  so  in  People  Y.Welsh,  63  Cal.  167,  it  is  said  "that  a  de- 
fendant in  a  criminal  case  is  entitled  to  have  the  question  Of  the  competency 
of  a  presumably  incompetent  witness  heard  and  determined  in  his- presence, 
and  on  his  trial  before  the  court  and  jury."  We  are  clearly  of  opinion  that 
the  procedure  here  complained  of  was  error,  
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During  the  examination  of  the  prosecutrix  as  a  witness,  objection  wa» 
made  and  exception  reserved  by  defendant  whenever  the  witness  was  per- 
mitted to  testify  as  to  other  criminal  acts  of  a  lilce  character  by  the  defendant 
to  the  one  charged  by  the  indictment  to  have  been  committed  on  or  about  the 
twenty-seventh  of  December,  1885.  Wherever  and  whenever  motive  and  in- 
tent become  important  questions  in  the  trial  of  a  case,  evidence  of  similar 
acts  or  conduct  in  other  instances  is  admissible.  "It  is  the  animus  with 
wliich  an  act  is  done  which  constitutes  its  criminality.  There  must  be  a  joint 
union  of  act  and  intention  in  every  crime,  and  the  intention,  like  the  act» 
may  be  proved  by  direct  or  indirect  evidence  of  the  circumstances  con- 
nected with  the  crime.  Hence  the  conduct  of  a  party  before  and  after  the 
principal  fact  in  issue  is  admissible,  not  as  part  of  the  res  geata,  but  as  a  cir- 
cumstance connected  with  the  act  indicating  the  guilty  intent."  People  v. 
Welsh,  63  Gal.  167.  It  is  permissible  where  motive  is  the  important  ques- 
tion to  prove  other  transactions  of  a  similar  character.  Street  v.  State,  7 
Tex.  App.  5;  Heard  v.  State,  9  Tex.  App.  1;  Cameron  v.  State,  Id.  332; 
Williamson  v.  State,  13  Tex.  App.  514;  Jones  v.  State,  14  Tex.  App.  85; 
Holmes  v.  State,  20  Tex.  App.  509. 

But  where,  however,  this  is  permissible,  it  is  always  important  that  the 
charge  of  the  court  should  properly  limit  and  restrict  the  jury,  in  their  con- 
sideration of  such  testimony,  exclusively  to  the  purposes  of  its  admission, 
lest  they  should  give  it  unwarranted  weight  as  evidence  proving  the  main  fact. 
Kaiey  Y.  State,  18  Tex.  App.  262;  Holmes  y.StaU,  20  Tex.  App.  509;  Alei»- 
ander  v.  State,  21  Tex.  App.  407.  In  the  otherwise  unexceptionable  charge 
of  the  court,  we  find  that  this  important  matter  was  entirely  overlooked.  It 
was,  however,  not  excepted  to  on  that  ground,  but  the  error  is  scarcely  cured 
by  the  fact  that  in  its  application  of  the  law  to  the  facts  the  jury  were  re- 
stricted in  their  findings  by  the  charge  expressly  and  specifically  to  a  rape 
committed  on  or  about  tlie  twenty«eeventh  day  of  December,  because,  under 
express  provision  of  the  Code,  a  prosecution  for  rape  must  be  commenced 
within  one  year,  and  not  afterwards.  Code  Crim.  Proc  art  197.  In  view 
of  this  fact,  it  was  most  important — in  fact,  imperative — ^that  the  evidence  of 
acts  barred  by  limitation  should  be  strictly  confined  to  the  legitimate  pur- 
poses for  which  it  was  alone  admissible  and  entitled  to  be  considered.  A  fail- 
ure to  so  restrict  it  is  radical  error  of  omission  in  the  charge.  See  Davidson 
V.  Slate,  ante,  662. 

It  is  a  general  rule  that,  in  the  direct  examination  of  a  witness^  he  shall 
not  be  asked  leading  questions,  or,  in  other  words,  questions  formed  in  such 
a  manner  as  to  suggest  to  the  witness  the  answers  desired  of  him.  To  this 
rule,  however,  there  are  a  few  exceptions.  *'  Exceptions  are  recognized  where 
the  witnesses  are  unwilling,  where  they  are  of  weak  memory*  and  where 
such  a  mode  of  questioning  is  logically  consistent  with  a  fair  and  honest  de- 
velopment of  the  case."  Whart.  Crim.  £v.  (8th  Ed.)  §  454a.  In  Mann  v. 
State,  44  Tex.  642,  it  was  held  tiiat  it  is  in  the  discretion  of  the  district  court 
to  allow  direct  questions  to  a  witness  who  shows  an  unwillingness  to  testify. 
In  this  case  it  is  shown  that  the  witness,  on  the  examining  trial,  had  posi- 
tively refused  to  testify,  and  had  to  be  confined  in  jail  before  she  would  con- 
sent to  testify.  In  view  of  that  fact,  and  the  further  fact  that  the  witness 
does  not  appear  to  be  at  all  bright,  we  can  not  say  that  the  court  erred  in 
permitting  the  prosecution,  on  direct  examination,  to  ask  leading  questions. 

As  charged  in  the  indictment,  the  rape  is  alleged  to  have  been  committed 
hj  force  and  threats.  It  is,  to  our  minds,  left  very  uncertain  frcHn  the  evi- 
dence whether  any  '* force"  was  used.  The  prosecutrix  testifies  that  she  was 
struck  over  the  head  with  a  pistol  by  defendant,  but  whether  during  the 
transaction,  or  before,  on  the  same  night,  or  at  some  other  time,  is  not  made 
manifest.  It  would  rather  seem  that  at  the  particular  time  whateirer  offense 
defendant  committed  was  committed  through  means  of  threats*  unaeoompa- 
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nied  by  force,  or  attempted  force,  constituting  an  assault.  Appellant  was 
found  guilty  of  assault  with  intent  to  commit  rape:  which  offense  can  only 
be  established  by  proof  of  force,  or  attempted  force.  Proof  of  threats,  as  a 
means  resorted  to  in  order  to  accomplish  sexual  intercourse  with  a  finale 
against  her  will,  will  not,  when  unaccompanied  by  force,  authorize  a  convic* 
tion  for  assault  with  intent  to  rape,  but  would  only  authorize  a  conyiction 
f6r  an  attempt  to  rape.  Bumey  v.  State,  21  Tex.  App.  565.  We  call  at- 
tention to  this  matter  in  view  of  another  trial,  where  the  defendant,  having 
been  acquitted  of  the  higher  offense  of  rape,  is  only  liable  to  be  tried  for  a 
lesser  degree. 

For  the  errors  we  have  discussed,  the  judgment  is  reversed,  and  the  cause 
remanded. 


HOLST  V.  Stats.i 
{0»uri  cf  AppeaU  ef  Te»a»,    January  26,  1887.) 

1*  Raps— Complaint  as  Bvisxnck. 

'  The  oomnion-law  rule  obtaiDsin  this  state  that  in  rape  cases  neither  the  partionlazs 
of  the  injured  female's  camplaint,  nor  the  name  of  the  person  she  mentioned  as  the 
offender,  can  be  proved  as  original  evidence,  though  they  mav  be  brought  out  by 
the  defendant,  If  he  chooses,  upon  cross-examination.  See  this  case  in  illustra- 
tion. 

1.  WmiKBO    AppBaciATToy  of  Oath. 

See  the  opinion  in  extenso  for  circumstances  under  which  it  is  held  that  the  pros- 
ecuting witness  was  incompetent  to  testify,  because,  even  if  intelligent  enough  to 
relate  the  transaction,  she  was  not  suffloieutly  intelligent  to  understand  the  obliga- 
tion of  ah  oath. 

Appeal  from  district  court,  Jefferson  county. 

The  opinion  states  the  case.  The  state's  testimony  clearly  established  a 
rape  by  force.  The  defendant's  testimony  as  clearly  established  an  alibi. 
The  jury  gave  credence  to  the  state's  witnesses  to  the  extent  of  finding  de- 
fendant guilty  of  an  attempt  to  rape,  and  awarded  him  a  term  of  two  years 
in  the  penitentiary. 

ffuekf  Jr,9  A  Greer^  for  appellant.    Aset.  Atty.  &en.  Burte,  for  the  State. 

HxTBT,  J.  Appellant  was  convicted  below  of  assault  with  intent  to  rape, 
and  presents  his  case  here  on  appeal.  The  indictment  charges  the  offense  to 
have  been  committed  upon  Cordelia  Hoist,  a  female  ander  the  age  of  10  years. 
Over  objection,  the  state  was  permitted  to  make  proof  that  Cordelia  com- 
plained of  the  assault,  and  exhibited  marks  of  violence.  To  this  extent  it 
was  proper,  in  an  ordinary  case,  that  the  testimony  should  go.  The  prosecu- 
tion was  further  permitted  to  put  in  evidence  the  particulars  of  the  complaint, 
and  the  name  of  the  person  she  gave  as  her  assailant.    This  also  being  ob- 

gcted  to,  its  admission  in  evidence  was  erroneous.    Upon  this  subject  Mr. 
ishop  has  well  said:  "Neither  the  particulars  of  the  complaint,  nor  the  name 
of  the  person  whom  she  mentioned  as  offender,  can  by  the  English  and  more 
common  American  practice,  thus  be  given.    They  mav  be  brought  out  b; 
the  defendant,  if  he  chooses,  on  cross-examination."    2  Bish.  Crim.  Proc.  ' 
968.  I 

In  some  of  the  states,  however,  it  is  held  that  the  prosecution  may  call  for 
these  particulars,  to  an  extent  varying  in  the  different  states,  in  the  first  in- 
stance. In  this  state  the  holding  on  this  question  is  with  the  common-law 
rule.  In  Pefferling  v.  StaU,  40  Tex.  487,  the  court  says:  "It  is,  we  think, 
well  established,  by  reason  as  well  as  by  the  great  weight  of  authority,  that 
proof  of  the  particalai's,  and  the  detailed  statement  of  the  alleged  facts  «and 

*  Reported  by  Messis.  Jackson  A  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
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circumstances  cqniiected  with  it,  as  was  permitted  in  the  court  below,  cannot 
be  admitted  as  original  evidence  to  prove  tiie  truth  of  tlie  statements  testified 
to  by  the  injured  party,  or  to  establish  the  charge  against  the  prisoner. "  And: 
'*If  the  girl  is  too  young  or  too  little  instructed  in  the  nature  of  an  oath  to 
testify  in  the  usual  way,  she  cannot  give  the  evidence  otherwise;  nor  will 
proof  of  her  declarations  be  admitted,  and  so  the  evidence  is  lost."  2  Bish. 
Grim.  Proc.  §  ^1.  We  conclude  that  there  was  error  in  admitting  as  original 
testimony  evidence  of  the  particulars  of  the  girl  Cordelia's  complaint,  and 
more  especially  the  giving  of  the  offender's  name. 

The  child  was  in  her  sixth  year  at  the  time  of  the  alleged  assault,  and  had 
barely  attained  the  age  of  seven  when  offered  as  a  witness.  When  placed 
upon  the  stand,  as  preliminary  to  her  examination,  she  was  tested  as  to  her 
competency  as  follows:  '*I  do  not  know  what  the  gentleman  did  [presumably 
refeiTing  to  the  administration  of  the  oath]  when  1  held  up  my  naud.  I  do 
not  know  how  old  I  am.  I  have  never  been  to  school.  I  know  my  A,  B,  C's. 
I  do  know  where  1  .live.  I  live  in  here  Beaumont  now.  Last  summer  I  lived 
down  on  the  bayou.  ^'  '*When  you  were  on  the  bayou,  did  you  know  how  to 
go  around  to  .the  neighbors'  houses  by  yourself?"  "Yes,  sir;  I  would  walk. 
I  would  go  by  myself,  and  come  back  by  myself. "  "Do  you  know  what  would 
be  done  with  yowlf  you  were  to  tell  a  story  in  the  court-house?"  "No,  sir." 
"Have  you  been  talked  to  about  where  you  would  go  to  if  you  were  to  teU  a 
story  and  be  a  bad  girl  and  then  die?"  "I  don't  know,  sir."  "Do  you  see 
anybody  else  in  the  court-house  that  you  know  ?"  "I  see  Cousin  Shop;  he  is 
stiuiding  by  that,  poet  out  yonder.  I  do  not  see  anybody  else  I  know. "  The 
Judge:  "If  yoU  were  to  tell  a  story  while  in  the  court-house,  it  would  be  very 
bad;  very  wrong.  If  you  were  to  tell  a  story  in  the  court-house,  after  being 
sworn,  you  might  be  sent  to  the  penitentiary;  or,  if  you  were  to  die  after 
telling  a  story  ,>  you  might  go  to  the  bad  man."  Boximination  Resumed  hy 
Coumel.  "I.de  know.  Edward;  there  he  sits."  The  Judge:  "Cordelia,  that 
is  Mr.  lieonard.  We  will  be  as  good  to  you  as  we  can  be.  You  shan't  be 
hurt.  We  are  good  to  little  girls  here.  When  Mr.  Lecmard  asks  you  a  ques- 
tion, tell  him  as  near  as  you  can  answer  the  question.  Answer  it  Just  as  you 
remember  It;  and,  if  you  do  not  know,  Just  tell  him  you  do  not  know.  This 
is  Mr.  Greer  here.    When  he  asks  you  a  question,  answer  that,  too." 

Our  law  upon-this  subject  provides  that  "children  or  other  persons  who,  after 
being  examined  by  the  court,  appear  not  to  possess  sufficient  intelligence  to 
relate  tmnsaetions  witb  respect  to  which  they  are  interrogated,  or  who  do  not 
understand  the  obligation  of  an  oath,  are  incompetent  witnesses."  Code 
Crim.  Proc.  art.  780.-  By  reference  to  the  examination  above  quoted  from  the 
record,  taken  in  ooi;inection  with  the  child's  manner  of  testi^ing  in  her  after- 
examination,  it  is  doubtful  if  she  came  up  to  the  standard  of  intelligence  de- 
manded by  the  statute  with  respect  to  her  ability  to  relate  the  transaction. 
But,  if  this  qualification  for  competency  be  admitted,  she  unquestionably  fell 
short  in  the  other  qualification,  viz.,  that  of  being  sufficiently  advanced  in  in* 
telligence  to  "  understand  the  obligation  of  an  oath . "  This  fact  was  impressed 
upon  the  mind  of  th^  trial  judge,  as  is  evidenced  by  his  effort  to  instruct  the 
witness  upon  this  subject.  The  evidence  quoted  shows  that  she  did  not  know 
the  fact  that  she  had  been  sworn  at  aU.  Her  answer  was  that  she  did  not 
know  what  the^  gentleman  did  when  she  held  up  her  hand,  nor,  it  may  be 
added,  was  sh€^ subsequently  informed. 

Was  the  instruction  given  by  the  court  at  the  time  this  witness  was  placed 
upon  the  stand  sufficient  to  bring  to  her  mind  a  realizing  sense  of  the  obliga- 
tion of  an  oath?  Upon  this  subject  Mr.  Hussell  says:  "The  effect  of  the 
oath  upon  the  conscience  of  the  child  should  arise  from  religious  [with  us, 
moral]  feelings  of  a  permanent  nature,  and  not  from  instructions  confined  to 
the  nature  of  an  oath,  recently  communicated  to  it  for  the  purpose  of  a  triid." 
When  the  child  does  riot  appear  to  adequately  comprehend  the  nature  and  ob- 
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ligation  of  an  oath,  ooarts  have  often  -thought  it  necessary",  for  the  purposes 
of  Justice,  to  continue  the  case,  directing  that  the  child  should  in  the  mean* 
time  be  properly  instructed.  It  is  in  the  discretion  of  the  court  to  continue 
for  such  a  purpose.  And,  in  a  case  for  the  want  of  this  qualification,  the  in- 
capacity arising  from  no  neglect,  but  from  being  but  six  years  old,  and  too 
young  to  be  taught  this  obligation,  Pollock,  G.  B.,  refused  to  postpone 
the  trial;  since  he  doubted  whether  the  loss  in  part  of  memory  would  not 
more  than  countervail  the  gain  in  part  of  religious  [moral]  education."  "Ap- 
plication to  postpone  in  such  a  case  should  be  made  before  the  child  is  exam- 
ined by  a  grand  jury,  or,  at  all  events,  before  the  trial  is  begun;  since,  if  the 
postponement  is  after  the  jury  are  sworn,  and  the  prisoner  put  upon  trial, 
the  judge  cannot  discharge  the  jury,  but  sliould  direct  an  acquittal,  if  this  be 
all  the  evidence;  and,  when  the  child  is  incompetent  to  be  sworn,  the  account 
of  the  matter  which  she  has  given  to  others  is  inadmissible."  d  Buss. 
Grimes,  612.  ''But  if  the  witness  be  an  adult,  and  still  does  not  possess  suf- 
ficient intelligence  to  understand  the  obligation  of  an  oath,  it  is  not  proper  to 
postpone  the  trial  in  order  that  the  witness  may  have  an  opportunity  of  being 
InstruGted  upon  the  subject  before  the  next  term,  as  may  be  done  in  the  case 
of  a  child. "  Id.  617.  As  also  bearing  upon  this  subject,  vide  Taylor  v.  StaU, 
onts,  758. 

Gordelia  Hoist  being  incompetent  to  testify  because  not  possessing  suf- 
ficient intelligence  to  understand  the  obligation  of  an  oath,  the  objections  of 
the  defendant  to  the  admission  of  her  testimony  should  have  been  sustained. 

For  this  error  of  the  court  below,  and  for  that  considered  in  the  opening  of 
this  opinion,  the  judgment  is  reversed,  and  the  cause  remanded* 


Rollins  «.  Htatb.* 
(Cburf  of  Appeals  of  Textu.    December  8,  18S6.) 

POBOKBT — IkPICTMEST — VALIDITY  OF  FOROED  IVBTBUMENT. 

It  is  an  eetablislied  rule  that  a  written  instrnnient,  to  be  the  subject  of  an  indiet- 
Dient  for  forgery,  must  be  such  as  would  be  valid,  if  genuine,  for  the  purpose  in* 
tended.  If  void  or  invalid  upon  its  face,  and  it  cannot  be  made  good  by  averment, 
the  crime  of  forgery  cannot  oe  predicated  upon  it.  In  other  words,  if  the  instru- 
ment is  absolutely  void  upon  its  face,  it  cannot  be  made  the  subject  of  forgery ;  but, 
If  the  legality  be  doubtful,  and  by  proper  allegations  its  legality  is  capable  of  being 


lins]  Have  4$00d.  [meaning  four  dollars]  in  goods,  and  oblige.  Charge  to  me. 
JoKL  ESler,  [meaning  Joel  Kller.}"  Sefd  sufficient,  under  the  rule  announced 
above,  to  support  the  assignment  of  forgery ;  wherefore  the  motion  to  quash  the 
indictment  was  properly  overruled. 

Appeal  from  district  court,  CoUin  county. 

The  conviction  was  for  forgery,  and  the  penalty  assessed  was  a  term  of  two 
years  in  the  penitentiary.  J.  S.  B.  AppoUas,  the  senior  member  of  the  firm 
of  Appollas  A  Kalsal,  merchants  at  Weston,  Collin  county,  Texas,  testified,  for 
the  state,  that  the  defendant  presented  the  6rder  described  in  the  indictment, 
and  asked  for  goods  on  the  same.  Explaining  the  said  order  to  witness,  he 
said  that  the  order  called  for  four  dollars  in  goods,  and  that  the  same  was 
written  by  Mr.  Joel  Eller  in  person,  in  his  presence  and  view.  He  said  that 
he  could  not  explain  why  Mr.  Eller  placed  the  dollar  mark  between  the  two 
noughts  and  the  figure  four.  Upon  the  faith  of  the  order  and  the  statements 
of  defendant,  witness  delivered  to  him  four  dollars  worth  of  goodd.  On  that 
same  evening  Mr.  Joel  Eller  came  to  the  store,  and  pronounced  the  order  a 
forgery.    Joel  Eller  testified  for  the  state  that  the  order  in  evidence,  purport- 

'  Reported  by  Messrs.  Jackson  &  Jackson,  official  reporters  of  the  Texas  Court  of  ap- 
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ing  to  have  been  executed  by  him ,  was  a  forgery.    He  never  executed  the  said 
Older. 
Johnson  4&  Jenkins^  for  the  appellant    A^sU  Atty,  Gen,  Burts^  for  tba 

State. 

HuRT»  J.  The  appellant  was  convicted  for  forging  the  following  order,  ad- 
dressed to  Appollas  &  Halsal,  and  purporting  to  have  been  drawn  by  Joel 
Eller. 

•'July  3.  1885. 

**Apo7as  df  Halsat:  Please  let  Mr.  G.  B.  Rollins  Have  4S0Od.  in  goods, 
and  oblige.    Charge  to  me.  JoelESler." 

Appellant  relies  upon  three  propositions  for  a  reversal  of  the  judgment: 
(1)  The  indictment  should  have  been  quashed,  because  itdid  notsetoutan  in« 
strument  upon  which  forgery  could  be  assigned.  (2)  The  court  erred  in  per- 
mitting a  witness  to  explain  or  construe  the  instrument  alleged  to  have  been 
f6rged;  that  the  instrument,  as  it  was  written,  and  without  explanation  or 
construction,  must  be  such  as  would,  if  true  and  genuine,  have  created*  in- 
creased, or  diminished  some  pecuniary  obligation  of  Joel  Eller;  that  a  witness 
should  notbe  permitted  to  come  intocourt  and  translate  marks  by  stating  what 
appellant  said  they  meant;  if  so,  appellant  would  be  tried  and  convicted  of 
forgery  for  what  he  said  certain  marks  meant,  and  not  on  the  written  instru- 
ment. (3)  .A  new  trial  should  have  been  granted  because  the  indictment  al- 
leged that  the  oixier  was  forged  on  Joel  Eller,  and  the  instrument  bears  adif- 
f erent  signature. 

We  are  impressed  with  the  belief  that  a  correct  solution  of  the  first  propo- 
sition will  dispose  of  the  necessity  of  considering  the  others.  We  have  copied 
above  the  original  instrument,  and  the  question  presented  is,  can  forgery  be 
predicated  or  assigned  upon  said  instrument?  We  will  state  what  we  under- 
stand to  be  the  rules  relative  to  this  question.  (1)  ''When  the  law  to  which 
an  instrument  is  subject  makes  it  absolutely  and  everywhere  inoperative  with- 
out certain  formalities,  then,  falsely  to  make  it  without  such  formalities  is  not 
forgery.  Thus,  if  certain  witnesses  are  necessary  to  make  a  deed  or  will, 
falsely  making  a  deed  or  will  without  such  witnesses  is  not  forgery. "  Whart. 
Orim.  Law,  g  6d7.  ''But  to  further  illustrate,  if  the  law  forbids  the  circula- 
tion of  notes  below  a  certain  denomination,  this  does  not  release  a  person  from 
forgery.  For  the  banker  may  be  made  liable  on  such  notes,  the  prohibition 
going  only  to  a  circulation,  and  there  is  also  a  possibility  of  defrauding  third 
persons."  Whart.  Grim.  Law,  §  699.  (2)  "If  the  instrument  is  prima  faete 
capable  of  legal  use,  it  is  forgery. ''  Id.  695.  "  That  the  instrument,  in  order 
to  make  it  prima  fttcie  proof,  must  appear  upon  the  face  of  it  to  have  been 
made  to  resemble  a  true  instrument,  so  as  to  be  capable  of  deceiving  peisons 
using  ordinary  observation,  although  those  not  scientifically  acquainted  with 
such  instruments  nu^r  not  be  deceived."  Id.  700.  "Whether  a  particular 
writing  is  sufiicient  on  its  face  may  be  a  question  of  difficulty.  If  a  writing 
is  so  far  incomplete  in  form  as  to  have  an  apparent  uncertainty  in  law  whether 
it  is  valid  or  not,  it  does  not  follow  that  it  may  not  be  the  subject  of  forgery. 
In  such  a  case  the  indictment  must  allege  such  extrinsic  facts  as  will  enable 
the  court  to  see  that,  if  it  were  genuine,  it  would  be  valid."  2  Bish.  Grim. 
Law,  §  545.  Hence  we  may  conclude  that,  if  the  instrument  appears  upon 
Its  face  to  be  absolutely  void,  it  cannot  be  the  subject  of  forgery.  But  if  the 
legality  be  doubtful,  and  by  proper  allegations  its  legality  is  capable  of  being 
shown  to  the  court,  it  is  a  subject  of  forgery. 

In  People  v.  Harrison,  8  Barb.  560,  Mr.  Justice  Hubbard  states  the  rule 
thus:  "The  rule  seems,  therefore,  firmly  established  that  a  written  instru- 
ment, to  be  the  subject  of  an  indictment  for  forgery,  must  be  valid,  if  genu- 
ine, for  the  purpose  intended.    If  void  or  invalid  on  its  face,  and  cannot  he 
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made  good  by  averment,  the  crime  of  forgeiy  cannot  be  predicated  upon  it." 
Now,  it  will  not  be  contended  in  this  case  that  the  order  in  this  case  is  ab- 
solutely void  because  of  the  want  of  formalities  required  by  law.  Hence,  if 
obscure  or  of  doubtful  interpretation,  by  all  the  authorities  it  may  be  made 
the  predicate  of  forgery  by  proper  allegation  of  extrinsic  matters,  or,  as  in 
this  case,  by  allegations  explanatory  of  words,  figures,  and  writing  contained 
in  the  instrument;  which  are  very  admirably  drawn  in  the  indictment  in  this 
case.  Now,  we  are  not  to  be  understood  as  holding  that  all  instruments, 
though  not  absolutely  void,  can  be  made  the  predicate  for  forgery  simply  by 
allegations  in  the  indictment.  The  instrument,  by  an  inspection  of  it  alone, 
independent  of  extrinsic  matters  or  explanatory  pleading,  must,  by  its  very 
terms,  words,  figures,  and  marks,  appear  to  be  that  which  by  proper  allega- 
ttons  it  is  made  to  he,  Now,  how  does  this  instrument  impress  us  ?  Though 
vague,  uncertain,  and  without  form  or  comeliness,  still  we  are  certain  that  it 
was  intended  for  an  order  on  Appollas  &  Halsal  for  four  dollars  in  goods. 
And  while  we  might  not  understand  from  the  instrument  itself  whose  signa- 
ture was  to  the  order,  under  the  rules  above  stated  this  was  made  plain,  and, 
as  explained,  is  in  harmony  with  the  name  to  the  order. 

We  are  of  the  opinion  that  the  order  In  question  can  be  and  was  properly 
made  the  predicate  for  forgery.  We  are  also  of  the  opinion  that  the  court  did 
not  err  in  permitting  the  state  to  prove  the  explanatory  allegations  in  the  in* 
dicUnent;  this  question  depending  upon  the  first.  Kor  did  tfie  court  err  in 
refusing  to  quash  the  indictment. 
There  being  no  error  in  the  record,  the  judgment  is  affirmed. 


Phipps  tJ.  State.* 
{Qmrt  of  Appeals  of  Teuu.    December  11, 1886.) 

LaBCBNT— Or  A  HORR— EVIDSHCE. 

See  the  statement  of  the  case  for  evidence  in  a  theft  case  held  not  only  imraiB- 
cient  to  support  the  conviction,  but  contrary  thereto. 

Appeal  from  district  court,  Bosque  county. 

The  conviction  in  this  case  was  for  the  theft  of  a  horse,  the  property  of 
Billy  Richards,  in  Bosque  county,  Texas,  on  the  first  day  of  October,  1885. 
A  term  of  five  years  in  the  penitentiary  was  the  penalty  assessed  by  the 
jury. 

William  Richards  was  the  first  witness  for  the  state.  He  testified,  in  sub* 
stance,  that  he  lived  in  Bosque  county,  Texas,  between  the  towns  of  Clifton 
and  Valley  Mills.  The  horse  described  in  the  indictment,  and  others,  all  of 
which  belonged  to  the  witness,  disappeared  from  their  accustomed  range,  be- 
tween the  Bosque  river  and  Childress  creek,  in  September,  1885.  A  month 
later  the  witness  heard  of  them  at  Wortham's  Bend,  10  or  12  miles  west  from 
where  he  lived.  He  sent  Jim  McFadden  to  the  Bend,  and  recovered  all  of 
his  animals  except  the  horse  described  in  the  indictment.  The  witness  con- 
sented for  no  one  to  take  his  horse.  The  horse  involved  in  this  proceeding, 
a  black  mare,  a  gray  mare,  and  a  two  year  old  horse  mule,  all  save  the  mule 
branded  plainly  with  the  witness*  brand,  (the  figure  **6,")  disappeared  at 
the  same  time.  The  mule  was  unbranded.  The  range  from  which  the 
horses  were  taken  was  in  Bosque  county,  Texas. 

Jim  McFadden  testified,  for  the  state,  in  substance,  that  he  lived  about  a 
mile  from  the  witness  William  Richards,  commonly  known  as  Billy  Richards, 
and  had  known  the  Richards  horse  for  many  years.  In  October,  1885,  wit- 
ness went  to  the  house  of  the  defendant,  at  Wortham's  Bend,  in  Bosque 

>  Reported  by  Messrs.  Jackson  &  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
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county,  saw  the  defendant,  and  described  to  him  the  Richards  horses,  f<M: 
which  he  was  then  looking.  Defendant  replied  that  he  had  driven  np  some 
animals  believing  them  to  be  the  property  of  his  brother  Newt,  but  that, 
from  witness'  description  of  the  animals,  they  must  be  the  Richards  stock. 
Defendant  went  off,  brought  the  animals  up,  and  turned  them  over  to  the 
witness.  Witness,  before  this,  met  a  man  in  Valley  Mills  who  told  him 
where  the  horses  could  be  found,  and  witness  told  Richards,  and  Richards 
sent  him  to  the  Bend  after  the  horses.  After  defendant  turned  the  horses 
over  to  him,  witness  advised  defendant -to  go  with  him  to  Valley  Mills,  and  see 
Mr.  Richards,  and  defendant  did  so.  An  affidavit  was  subsequently  filed 
against  the  defendant,  and  witness,  who  was  a  deputy-sheriff,  arrested  him. 
Witness  recovered  the^two  mares  and  the  mule  for  Richards,  but  did  not  re- 
cover the  bay  gelding, — the  animal  described  in  the  indictment  Witness' 
information  was  that  that  animal's  neck  was  broken  in  an  effort  to  tame 
him  to  wo^. 

Mr.  Martin  testified,  for  the  state,  that,  in  1885,  he  lived  in  McLennan 
county,  Texas,  about  six  miles  distant  from  Wortham's  Bend,  which  was  in 
Bosque  county.  Witness  knew  the  defendant  and  his  brother  Newt.  Before 
the  latter  left  the  country,  he  told  witness  he  would  pay  him  five  dollars  per 
head  for  all  the  horses  in  the  figure  "6''  brand  that  witness  would  find  and 
deliver  to  him.  Some  time  afterwards  the  witness  and  Mr.  Tom  Wortham 
found  the  horfles  in  the  *'6"  brand,  referred  to  by  previous  witnesses,  on.the 
Isenhow  branch,  in  Bosque  county.  They  went  to  the  defendant,  and  asked 
him  if  his  brother  Newt  owned  such  horses.  He  replied  in  the  affirmative. 
Witness  and  Wortham  then  told  him  that,  if  he  would  pay  them,  they  would 
conduct  him  to  the  said  horses.  Defendant  paid  them,  and  went  with  them, 
and  the  three  (witness,  Wortham,  and  defendant)  penned  the  horses  at  Worth- 
am*s,  and  defendant  afterwards  turned  them  into  Sam  Cogdale's  pasture. 
Witness  had  never  seen  any  other  horses  in  the  figure  ''6"  brand,  and  knew 
nothing  about  Newt  Phipps  owning  any  such  horses.  When  the  horses  de- 
scribed were  turned  over  to  the  defendant,  he  said  that  the  figure  **6"  brand  of 
his  brother  Newt  was  recorded  in  both  McLennan  and  Bosque  counties,  and 
agreed  to  go  to  Meridian  to  see  if  anybody  else  gave  the  **6"  brand.  De- 
fendant went  to  Meridian  on  the  next  day,  and  on  his  return  said  that  he 
found  the  brand  all  right,  and  that  it  was  given  by  no  other  person  in  Bosque 
county  but  his  brother  Newt.  All  this  occurred  in  Bosque  county,  between 
the  first  and  tenth  days  of  September,  1885.  Tom  Wortham's  testimony  was 
substantially  the  same  as  Martin's. 

George  Davis  testified,  for  the  state,  that  he  was  a  brother-in-law  of  Newt 
Phipps.  Newt  Phipps  left  Wortham's  Bend  nearly  a  year  previous  to  this 
trial,  since  when  the  witness  had  not  seen  him.  Some  six  or  seven  years  prior 
to  this  trial  the  witness  saw  several  horses  branded  **6"  on  the  left  hip,  in 
Newt's  possession,  but  had  seen  no  such  horses  in  his  possession  since. 

F.  B.  Williams  testified  for  the  state  that  he  lived  in  McLennan  county. 
Texas,  and  for  five  or  six  years  had  owned  the  *'McGowan  estate"  stock  ol 
horses.  McCowan's  brand  was  the  letter  '*  J"  on  the  left  hip.  Newt  Phipps 
bought  that  brand  of  horses  before  witness  did,  but,  failing  to  pay  for  them, 
they  were  taken  back  by  the  vendor,  and  sold  to  witness.  The  original  brand- 
-  ing-iron  got  lost,  and  the  blacksmith,  in  making  a  new  iron,  curled  the  letter 
the  wrong  way,  and  made  a  '*6"  instead  of  a  *' J."  Six  or  eight  colts  were 
branded  with  that  reversed  *'J"  or  ''6"  brand,  high  up  on  the  hip.  While 
Newt  Phipps  owned  the  McCowan  stock  he  branded  five  or  six  colts  **6,  *'  high 
up  on  the  hip.  Newt  Phipps  told  witness,  after  witness  bought  the  horses, 
that  he  had  no  claim  on  them. 

T.  B.  Williams  testified,  for  the  state,  that  he  was  familiar  with  the  Mc- 
Cowan stock  of  horses.  McCowan's  brand  was  the  letter  ''J  "  on  the  left  hip. 
He  knew  of  no  horses  branded  '*6"  running  in  that  neighborhood.    Newt 
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Phipps  once  bought  the  McGowan  horses,  but  got  into  trouble  about  them, 
and  returned  them  to  McGowan,  who  died  soon  afterwards.^  The  state  closed. 

George  Jacobs  testified,  for  the  defense,  that  he  made  a  crop  on  the  place 
of  the  defendant's  mother  in  1885.  Kewt  Phipps  moved  away  from  Bosque 
county  in  the  summer  of  1885.  A  week  or  twd  before  he  left  Kewt  told  wit- 
ness and  defendant  that,  if  they  would  find  and  take  up  for  him  all  horses 
branded  "6"  on  the  left  shoulder,  he  would  pay  them  five  dollars  a  head,  or 
give  them  haJf  of  the  horses.  Witness  did  not  gather  his  crop  in  time  to  as- 
sist defendant  in  hunting  such  horses,  a  fact  over  which  he  now  rejoiced. 
Newt  Phipps  left  the  country  in  a  wagon  drawn  by  a  mule  and  a  jennet,  with 
a  jackass  tied  behind. 

1^  appearance  for  appellant.    Aast.  Atty.  €fen*  BwrUf  for  the  State. 

Whixs«  p.  J.  The  judgment  of  conviction  for  theft  rendered  in  this  case- 
in the  court  is  whoUy  by,  and  is  contrary  to,  the  evidence,  as  sent  up  to  us  in 
the  record. 

The  judgment  is  reversed,  and  the  cause  remanded. 


RUMUEL  9.  StATB.^ 

f 
(Cknirt  of  Appeals  of  Texas.    December  11,  18S6.) 

L  Gbiminal  pRAcrricE— Excludiko  Witnesbeb  fbom  Room. 

Note  the  opinion  for  circum  stances  inider  which  the  operation  of  the  '*  rale'*  was 
eorrectly  enforced  against  a  defense  witness. 

2.  fiAXB-^PBATnt  GOVBRED  BT  ChaBOB. 

However  correct  a  special  instniotion  may  bcb  it  is  preperly  xefVised  if  Its  sab- 
stance  was  given  in  the  general  charge. 
8.  LiBCBNT — Or  ▲  Calf— EviDBNox. 

Bee  the  statement  of  the  case  for  evidence  held  sufficient  to  support  a  conviction 
for  cattle  theft. 

Appeal  from  district  court,  Frio  county. 

The  indictment  charged  the  appellant  and  Manuel  Ingle,  jointly,  with  the 
tlfteft  of  a  calf,  the  property  of  one  L.  J.  W.  Edwards,  in  Frio  county,  Texas, 
on  the  twenty-ninth  day  of  April,  1885.  A  severance  being  awarded,  the ap* 
pellant  was  placed  upon  his  trial,  was  convicted,  and  awaided  a  tenn  of  two 
years  in  the  penitentiary.  It  was  affirmatively  proved  by  the  state  that  ap* 
pellant  and  Ingle  took  possession  of  the  Edwards  animsl  near  tlie  residence 
of  one  Austin,  separating  it  from  its  mother  and  other  animals,  and  driving  it 
oil.  The  defense  set  up  was  that  the  animal  was  taken  as  the  anim^  of  one 
House,  the  employer  of  Ingle;  but  it  was  claimed  to  have  been  taken  at  a  point 
-  many  miles  distant  from  the  Austin  place. 

Price  dk  Merritoether  and  J,  T,  Bivewf,  for  appellant,  controverting  the 
rulings  announced  in  the  opinion.    Asst,  Atty,  Oen.  Burts^  for  the  State. 

HvBT,  J.  Appellant  and  Manuel  Ingle  were  jointly  indicted  for  the  theft 
of  a  calf,  the  property  of  L.  J.  W.  Edwards,  and  upon  severance  appellant 
was  placed  upon  trial  and  convicted.  Both  parties  called  for  the  *'rule, "  and 
the  witnesses  were  sworn  and  placed  thereunder.  One  Nuckols,  who  was  in 
attendance  on  the  court  as  a  juror,  was  present  at  the  trial,  heard  the  testi- 
mony of  Mrs.  Bummel,  a  witness  for  defendant,  and  informed  counsel  for  de- 
fendant, while  she  was  testifying,  or  just  after  she  had  finished,  that  he  knew 
some  material  facts  in  connection  with  her  testimony.  Counsel  for  appellant 
then  offered  Nuckols  as  a  witness.  The  state  objected  because  he  had  been 
present,  hearing  the  testimony  of  the  witnesses,  and  had  not  been  under  the 
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rule,  and  oounsel  for  appellant  stated  that  neither  he  nor  his  client  was  ever 
advised  that  Nuckols  knew  anj  facts,  and  especially  the  facts  proposed  to  be 
proved  by  him.  The  learned  jndge  rejected  the  witness,  and  the  court  toiSk 
a  recess  for  the  space  of  two  hours,  awaiting  the  arrival  of  another  witness. 
At  the  expiration  of  the  two  hours  the  court  met,  and  the  trial  proceeded  witii 
the  examination  of  the  witnesses.  Aftor  one  witness  had  been  examined 
for  defendant,  Nuekols  was  again  offered,  and  the  state  again  objected,  also 
upon  the  ground  that  after  hearing  that  Nuckols  was  a  material  witness  for 
defendant,  and  his  counsel  had  neglected  to  have  him  placed  under  the  mlOp 
but  permitted  him  to  remain  in  the  court-room  and  hear  the  testimony  of 
other  witnesses  to  testify  besides  Mrs.  Rummel.  The  court  sustained  the  ob- 
jection. In  this  there  was  no  error.  This  disposes  of  the  first  and  second  as- 
signments of  error. 

The  third  assignment  of  errors  is:  *'The  court  erred  in  not  giving  the  spe- 
cial diarge  asked  by  defendant."  The  charge  reads:  "The  court  instructs 
the  jury  that,  if  they  believe  from  the  evidence,  that  the  defendant,  Charlie 
Rummel,  was  aiding  and  assisting  Manuel  Ingle  in  gathering  and  driving 
the  cattle  of  John  House,  and  that  they  took  a  calf,  the  property  of  Edwards, 
and  that  the  said  Rummel  at  the  time  honestly  thought  that  the  calf  was  the 
property  of  John  House,  and  took  it  in  accordance  with  such  belief,  he  is  not 
guilty  of  theft,  although  Manuel  Ingle  may  have  known  that  the  calf  was 
not  the  property  of  John  House.  And  if  the  jury  have  a  reasonable  doubt 
on  this  point,  arising  out  of  the  evidence,  the  defendant,  Charles  Rummel, 
is  entitled  to  the  benefit  of  the  same,  if  in  fact  they  have  a  reasonable  doubt 
as  to  the  guilty  intention  of  the  defendant."  This  charge  was  very  elearlj 
required  by  the  facts  of  this  case,  and,  if  not  given  elsewhere  in  the  charge, 
this  judgment  must  be  reversed.  The  learned  judge,  however,  refused  this 
charge,  because,  he  says,  it  is  embraced  in  the  general  charge,  and  by  refers 
ring  to  the  latter  clause  of  the  fifth  paragraph  of  the  charge  it  will  be  seen 
that  the  principle  contained  in  the  special  charge  is  clearly,  affirmatively,  and 
pertinently  given  to  the  jury;  hence  there  was  no  error  in  refusing  to  give 
the  special  charge. 

The  last  error  assigned  is  that  the  court  erred  in  overruling  the  motion  for 
new  trial,  because  the  verdict  is  not  supported  by  the  evidence.  We  do  not 
believe  this  ground  well  taken,  and  this  court  would  not  be  warranted  in  re- 
versing the  judgment  in  this  case  for  want  of  sufficient  evidence  to  support 
the  verdict. 

The  judgment  is  affirmed. 


Hill  v.  State.* 
{Court  of  Appeals  of  Texat.    December  15, 1886.) 

1.  P«BJTJaT— EVIDBNOB— JUDGMBKT. 

The  appellant  in  this  case  being  on  trial  for  perjury,  he  introduced  in  evidenoe 
the  judgment  rendered  in  the  civil  suit  between  himself  and  the  prosecuting  wit- 
ness. The  judgment  was  properly  excluded,  because  the  parties  to  that  suit  are  not 
the  parties  to  this  proceeding ;  because  the  civil  suit  was  not  a  case  in  reui^  nor  the 
judgment  in  that  case  of  a  public  nature;  and  because  the  dvil  judgment  was  not 
sought  to  be  used  by  way  of  inducement,  or  to  establish  a  oollateral  fact. 

2.  Criminal  Pbactiob— Ikbtbuctions— Ezcbptions. 

An  erroneous  charge  of  the  court,  in  the  absence  of  an  exception,  will  not  be  i^ 
vised,  unless  it  appears  that  the  same  was  calculated  to  injure  the  rights  of  the  de- 
fendant 

Appeal  from  district  court,  Bell  county. 

1  Reported  by  Messrs.  Jackson  A  Jackson,  official  repotten  of  the  Texas  ooort  of 
avpeau. 
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The  oonriction  was  for  perjury,  the  false  Btatements  assignedas  such  ap- 
pearing, in  substance,  in  the  statement  of  the  case,  and  the  penalty  assessed 
against  the  appellant  being  a  term  of  five  years  in  the  penitentiary. 

li^  was  proved  by  the  state  that,  at  a  prior  term  of  the.court,  one  W.  A. 
Hunt  was  tried  upon  an  indictment  charging  him  with  illegally  marking  and 
branding  the  animal  of  the  defendant,  W.  D.  Hill.  On  that  trial,  defendant, 
as  the  prosecuting  witness,  testified  that  he  owned  the  emimal  marked  and 
branded^  and  that  Tie  never  sold  the  same  to  Htmt.  It  was  atfirmatively 
proved  that  Hunt  was  acquitted,  and  that,  prior  to  the  prosecution  of  him, 
(Hunt,)  the  defendant  sold  him  the  animal,  delivered  the  same  to  him,  and 
received  pay  for  the  same.  The  defense  proved  that  upon  his  acquittal  of 
the  charge  of  illegally  marking  and  branding  defendant's  animal,  Hunt 
remarked:  "Well,  if  I  did  steal  Hill's  calf,  I  am  clear  now,  and  will  keep  out 
of  such  trouble  in  future. " 

Harris,  Saunders  <£  MoDoweU,  for  appellant.  Aset.  Atty,  Gen.  Burts,  tor 
the  State. 

Hurt,  J.  This  is  an  appeal  from  a  conviction  for  perjury.  W.  H.  Hunt, 
Jr.,  was  indicted  and  tried  for  illegally  marking  and  branding  a  certain  calf 
alleged  to  be  the  property  of  the  appellant.  Upon  this  trial,  appellant  was  a 
witness,  and  his  testimony  then  given  is  assigned  as  perjury.  Hunt  was 
tried  on  April  20,  1884,  and  it  appears  from  a  bill  of  exceptions  that  Hunt 
sued  Hill  for  the  calf  before  a  justice  of  the  peace,  in  which  suit  Hill  recov* 
ered  a  judgment  for  costs.  This  suit  was  instituted  October  22,  1882.  The 
indictment  was  presented  against  Hunt,  October  11, 1888. 

Appellant  offered  in  evidence  the  record  of  trial  and  judgment  in  the  case 
of  Hunt  V.  Hill,  relating  to  the  title  to  the  calf.  The  state  objected  upon  the 
ground  of  irrelevancy,  and  the  court  austained  the  objection  and  appellant 
exc^>ted.  In  this  there  was  no  error.  The  palrties  to  the  first  suit  were  not 
the  same  as  in  this  prosecution.  8  Greenl.  §  522.  The  suit  between  Hunt 
and  Hill  was  not  a  case  in  rem,  nor  was  the  judgment  in  that  case  of  a  pub- 
lic nature.  Id.  §  526.  Nor  was  this  judgment  sought  to  be  used  by  way  of 
inducement,  or  to  establish  a  collateral  fact,  as  is  permitted  in  such  instances 
as  are  treated  of  in  section  527  of  Greenleaf  on  Evidence. 

The  state,  over  the  appellant's  objections,  introduced  in  evidence  conver- 
sations between  appellant  and  J.  B.  Graves,  H.  C.  Pedigo,  0.  K.  Porter,  and 
one  Hilliard,  occurring  at  different  times,  in  regard  to  trades  of  yearlings  and 
other  stock  with  W.  H.  Hunt,  Jr.  Appellant  objected,  because  these  conver- 
sations were  had  anterior  to  October,  1882,  and  because  the  matters  established 
by  these  conversations  were  immaterial  and  Irrelevant.  By  referring  to  the 
testimony  of  these  witnesses  it  is  found  that  the  evidence  elicited  from  them 
is  quite  pertinent,  and  very  conclusive  in  its  character;  hence  there  was  no 
error  in  its  admission  upon  the  grounds  of  irrelevancy.  Kor  can  we  see  how 
the  fact  that  these  conversations  occurred  prior  to  October,  1882,  could  affect 
the  question  of  competency. 

The  charge  of  the  court  is  complained  of  because  it  does  not  define  the  word 
**willful."  No  objection  was  taken  to  the  charge  when  given,  nor  were  any 
special  instructions  requested,  the  correctness  of  the  charge  being  called  in 
question  for  the  first  time  in  the  motion  for  a  new  trial.  We  are  cited  to  sev- 
eral cases  holding  that  it  is  necessary  to  define  ^  willful. "  These  decisions  are 
correct  when  considered  with  reference  to  the  offenses  discussed,  and  the  pe- 
culiar facts  of  the  cases  cited.  When,  however,  considered  with  reference  to 
this  offense,  and  when  the  charge  is  taken  as  a  whole,  we  do  not  think  the 
omission  contributed  In  the  least  to  injure  the  appellant.  Perjury  is  a  false 
statement  deliberately  and  willfully  made.  A  false  statement  made  through 
inadvertence,  or  under  agitation,  or  by  mistake,  is  not  perjury.  The  court  in 
its  charge  gave  to  the  jury  the  above  definition  and  restrictions  in  a  very  dear 
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manner.  We  cannot  see  how  a  party  can  deliberately,  witbont  agitation,  coolly, 
without  mistake  or  inadvertence,  make  a  statement  without  such  statement 
be  ''willfully"  made.  The  omission,  if  error,  not  being  objected  to  at  the 
time,  we  must  look  to  the  entire  record  to  ascertain  if  it  was  prejudicial  to  de- 
fendant, and,  thus  viewing  the  record,  we  perceive  no  injury. 

It  is  urged  that  ''the  court  erred  in  each  and  all  of  its  charges  to  the  Jury, 
except  the  fourth,  seventh,  and  eighth,  because  they  are  not  law,  and,  if  law, 
they  are  not  warranted  lyy  the  facts  in  evidence,  in  this:  FirBt.  The  charge 
of  the  court  alleges  that  defendant  is  charged  with  perjury  in  the  indictment, 
when  in  truth  and  in  fact  said  indictment  will  not  sustain  a  conviction  for 
the  offense  of  perjury."  If  the  indictment  be  defective,  why  not  move  to 
quash,  or  in  arrest  of  Judgment?  Why  question  the  charge  because  it  simply 
states  that  ** defendant  is  eharged  with  perjury  in  the  indictment?"  ** Second, 
In  the  second  charge  the  allegation  of  the  indictment  was  not  correctly  stated." 
The  false  statements  made  by  the  all^ations  of  the  indictment  are  very  clearly 
stated,  and  each  of  the  false  statements  assigned  for  perjury  is  very  distinctly 
presented  to  the  Jury  with  such  instructions  as  to  properly  form  an  issue  upon 
eqch  statement. 

In  the  fifth  charge  the  court  instructed  the  Jury  that  they  must  find  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the  statements  were  false.  Ap- 
pellant does  not  object  to  this,  but  does  object  because  the  Jury  were  not  In- 
structed that  they  must  believe  that  defendant  knew  their  falsity  beyond  a 
reasonable  doubt  By  referring  to  the  charge  it  will  be  seen  that  the  reason- 
able doubt  is  applied  as  well  to  the  knowledge  of  defendant  as  to  the  truth  of 
the  statements.  We  have  critically  examined  the  charge  with  and  without 
reference  to  the  objections  urged  to  it,  but  fail  to  find  such  error  as  demands 
a  reversal  of  the  Judgment  for  error  therein. 

Counsel  urge  the  insufficiency  of  the  evidence  to  support  the  verdict  We 
have  read  the  statement  of  facts  several  times,  and  must  say  we  believe  the 
verdict  fully  sustained  by  the  evidence.    The  Judgment  is  affirmed. 


Fatillo  v.  Stats.^ 
(OmH  of  Appeaii  qf  Tutu.    Deoember  16, 1886.) 

MUBOm— 8BLF*DBFSH8B-'-IVBnn7CTT01l8. 

See  the  opinion  in  eoctmMo  for  a  charge  of  the  court  on  the  subjeot  of  self-ddin 
h^d  erroneous ;  and  the  same  for  a  special  charge  on  the  same  qaeition,  whldi« 
being  correct,  sboald  have  been  given. 

Appeal  from  district  court,  Bosque  county. 

This  conviction  was  in  the  second  degree,  for  the  murder  of  Daniel  Biblesi 
a  term  of  10  years  in  the  penitentiary  being  the  penalty  assessed. 

The  shooting  and  killing  of  the  deceased  by  the  appellant  were  affirmatively 
established  by  the  state.  It  was  further  proved  that  no  weapon  of  any  kind 
was  found  on  the  deceased's  person  immediately  after  his  death.  In  his  dying 
declaration,  the  deceased  charged  that  appellant  shot  him  about  a  girl,  mak- 
ing no  other  statement.  Two  witnesses  testified  that  shortly  before  the  shoot- 
ing, which  occurred  at  night,  defendant  said  tliat  he  intended  to  "paint  the 
town  red"  that  night,  and  that  "somebody  would  have  to  eat  dirt  before  morn- 
ing." 

The  defense  established  a  number  of  previous  difficulties  between  defendant 
and  deceased,  all  of  which  were  provoked  by  deceased,  and  as  well  frequent 
threats  uttered  by  deceased  to  kill  defendant.  From  this  point  the  evidence 
for  the  defense  proceeds  as  follows: 

Kamsey  Cox,  the  railroad  station  master  at  Walnut  Springs,  testified  for 
the  defense  that  he  saw  the  defendant  and  the  deceased  togetlMr  on  the  depot 

^  Reported  by  Messrs.  Jackson  A  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peals. 
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platform  about  6  o'clock  on  the  fatal  evening.  Deceased  was  not  then  dnink» 
but  appeared  to  be  drinking.  The  two  were  quarreling  and  cursing.  After 
a  short  time,  deceased  produced  a  flask  of  whisky  and  took  a  drink.  He  then 
passed  it  to  defendant,  who  took  a  drink,  and  returned  it.  Deceased  put  the 
flask  back  into  his  pocket,  and  said  to  defendant:  "What  I  have  said  is  so, 
and  I  don't  take  it  back."  Deceased  then  put  his  hand  in  his  overcoat  pocket, 
and  defendant  asked:  ''What  does  that  mean ?"  Deceased  replied:  ''That  is 
none  of  your  d— d  business."  Defendant  said  to  him:  "Dan,  this  is  the 
third  fuss  you  have  raised  with  me,  and  if  yon  do  it  again  you  had  better  look 

out. "   The  deceased  replied :    '*  X  will  raise  a  fuss  with  yon  as  often  as  I  d d 

please. "  Witness  then  stepped  forward  and  said :  "  There  is  no  use  in  you  two 
quarreling;  come  on,  Patillo,  let's  go  to  supper."  Witness  and  defendant, 
who  boarded  at  the  same  place,  then  went  to  supper,  passing  Ferguson's  sa- 
loon, which  was  on  their  direct  route.  Witness  went  calling  after  supper,  and 
returned  to  the  depot  about  35  minutes  past  9  o'clock,  being  a  few  minutes 
tardy.  Just  as  the  witness  got  his  key  inserted  into  the  lock  of  the  depot 
door,  three  or  four  shots  were  fired.  Witness  went  to  the  east  end  of  the  de- 
pot, some  15  or  20  feet  distant,  looked  up  the  street,  and  saw  nothing.  Two 
parties  went  to  the  end  of  the  depot  with  the  witness.  One  of  those  parties 
remarked  that  shooting  in  that  town  was  common,  and  indicated  nothing,  and 
witness  went  back  into  the  depot.  In  going  from  the  depot  door  to  the  cor- 
ner, and  thence  into  the  depot,  he  occupied  about  a  minute  of  time.  He  oc- 
cupied another  half  minute  at  the  telegraph  instrumentv  reporting  the  train. 
He  then  wrote  a  short  letter,  occupying  perhaps  three  minutes.  He  then 
spoke  a  few  words  to  some  boys  present,  and  closed  the  depot  and  started 
home.  When  he  reached  a  point  on  the  platform  about  25  steps  from  his 
door,  the  defendant  appeared  and  said:  "Hold  on,  Cox,  I  want  to  tell  you 
something. "  Not  less  than  five  nor  more  than  fifteen  minutes  had  then  elapsed 
since  the  shooting.  Defendant  said:  "I  have  shot  Dan  Bibles."  Witness  re- 
plied: "The  h ^11  you  have!"   Defendant  said:   "Yes,  but  I  don't  know 

whether  I  killed  him  or  not."  Witness  then  asked  defendant  how  the  shoot- 
ing occurred.  He  said:  "I  was  on  the  depot  platform  immediately  after  the 
traio  came  in.  Dan  Bibles  passed  me,  looked  in  my  face,  and  then  turned 
back  and  passed  me  again.  I  waited  until  I  thought  Dan  had  time  to  get 
home.  Then  I  started,  and,  after  passing  Ferguson's  saloon,  Dan  Bibles 
called  to  me  to  hold  on.  I  was  on  the  sidewalk  a  few  yards  past  the  saloon. 
Dan  came  up,  cursing  me,  and  asked  why  I  didn't  drink  with  him  this  even- 
ing, and  I  told  him  that  I  would  not  drink  with  any  man  that  would  talk 
about  a  girl  as  he  had.  Then  Dan  advanced  on  me,  and  threw  his  hand  be- 
hind him.  I  told  him  to  stop,  and  he  kept  on  advancing,  and  I  shot  him." 
Witness  advised  defendant  to  leave,  and  said  to  him:  "You  know  where  my 
horse  is*  and  I  have  three  hundred  dollars  which  is  at  your  service. "  Defend- 
ant said:  "No;  I  shot  Bibles  in  self-defense,  and  I  won't  leave."  About  80 
minutes  later,  witness  and  defendant  went  to  the  house  of  Deputy-sheriff  SH- 
der,  and^defendant  surrendered. 

Ik^ekett  <ft  Lookettt  J.  A.  MartiUy  and  Flinty  Anderson  df  Anderson,  for 
appellant.    Asst,  Aity,  Qen.  Burta,  for  the  State. 

Whttb,  p.  J.  Appellant's  conviction  in  the  lower  court  was  for  murder 
in  the  second  degree,  with  punishment  assessed  at  10  years  in  the  peniten- 
tiary. It  is  made  to  appear  by  the  evidence  that,  some  two  or  three  weeks 
prior  to  the  homicide,  appellant  and  deceased,  Dan  Bibles,  had  a  difiiculty  in  a 
billiard  saloon,  in  which  the  deceased  attempted  to  strike  defendant  with  a 
billiard  cue,  but  was  prevented.    After  defendant  left,  the  deceased  said :  "If 

ever  I  have  another  fuss  with  Will  Patillo,  I'll  cut  his  G d  d d  heart 

out,  and  kick  it  around  like  a  foot-ball."  Then,  as  if  talking  to  himself,  he 
said:  Til  cut  his  Q d  d d  heart  out."    Defendant  was  told  of  this    i^ 
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threat  the  next  day  by  the  witness  Ferguson.  It  was  in  evidence  tbact  the 
deceased  was  peaceable  when  sober,  but  quarrelsome*  violent,  and  dangerous 
when  drinking.  The  homicide  occurred  at  about  9: 85  o'clock  in  the  evening. 
About  6  o'clock  that  evening,  the  parties,  deceased  and  defendant,  were  seen 
on  the  depot  platform,'  quarreling  and  cursing  each  other.  Deceased  was 
drinking. 

There  was  no  eye-witness  to  the  shooting,  b^t  defendant's  statement  as  to 
how  it  occurred,  made  to  the  witness  Cox  within  between  five  and  fifteen 
minutes  after  it  had  taken  place,  was  as  follows:  '*!  was  on  the  depot  plat- 
form immediately  after  the  train  came  in.  Dan  Bibles  passed  me,  looked 
in  my  face,  and  then  turned  back  and  passed  me  again.  I  waited  until  I 
thought  Dan  had  time  to  get  home.  Then  I  started,  and,  after  passing  Fer- 
guson's saloon, — I  was  on  the  sidewalk,  and  a  little  past  the  saloon,— «  few 
yards, — ^Dan  Bibles  called  to  me  to  hold  on.  Dan  came  up,  cursing  me,  and 
asked  me  why  I  did  not  drink  with  him  this  evening,  and  I  told  him  I  would 
not  drink  with  any  man  that  would  talk  about  a  girl  like  he  had.  Then  Dan 
advanced  on  me,  and  threw  his  hand  behind  him.  I  told  him  to  stop,  and  he 
kept  advancing,  and  I  shot  him. "  Deceased  was  wounded  four  times,  two  of 
them — one  of  which  was  in  the  back — ^being  mortal.  After  the  shooting,  and 
when  deceased  had  reached  his  father's  house  and  was  undressed,  his  clothing 
was  searched  for  weapons,  and  nothing  was  found  in  them  except  a  podceU 
knife  in  his  pants  pocket,  and  it  was  unopened* 

Numerous  exceptions  were  taken  to  the  charge  of  the  court  to  the  jury; 
and,  while  that  portion  relative  to  murder  of  the  first  degree  is  seriously  ob- 
jectionable in  some  respects,  we  do  not  deem  it  necessary  to  discuss  it,  since 
defendant  was  acquitted  of  that  degree  of  murder.  As  to  murder  of  the 
second  degree,  we  see  nothing  very  seriously  or  radically  defective  in  said 
charge. 

We  propose  mainly  to  notice  the  instructions  upon  self-defense.  As  given 
in  the  general  charge,  the  law  upon  this  branch  of  the  case  is  thus  stated,, 
viz.:  *'  When  a  person  is  attacked  by  another  person,  it  is  not  necessary  that 
he  should  retreat  in  order  to  avoid  the  necessity  of  defending  himself  from  the 
assault  of  his  assailant,  but  he  may  stand  his  ground,  and  repel  such  assault; 
and  if  there  is  danger,  or  apparent  danger,  of  losing  his  life,  or  of  suffering 
serious  bodily  harm,  at  the  hands  of  his  assailant,  he  may,  in  such  case,  take 
the  life  of  his  assailant,  for  the  purpose  of  protecting  himself  from  such  dan- 
ger, or  apparent  danger."  This  charge  was  specially  excepted  to  because  it 
fiuled  to  instruct  the  jury  that  they  were  to  consider  the  apparent  danger  as 
it  appeared  to  defendant. 

The  objection  is  well  taken.  Without  explanation,  the  jury  would  naturally 
consider  appearances  of  danger  as  they  appeared  to  them  from  the  evidence, 
and  not  as  they  appeared  to  the  defendant  at  the  time  he  acted  in  the  prem* 
ises.  The  jury  could  see  from  the  evidence  before  them  that  deceased,  though 
he  threw  his  hand  behind  him,  did  in  fact  have  no  pistol,  and  might  condude 
from  that  fact  that  there  was  no  apparent  danger.  But  the  question  was  not 
how  it  appeared  to  them  in  view  of  the  evidence,  but  how  did  the  matter 
appear  to  defendant?  *'It  is  a  rule,  not  only  statutory,  but  of  almost  univer- 
•  sal  acceptation,  that  a  party  may  act  upon  reasonable  appearances  of  danger, 
and  that  whether  the  danger  is  apparent  or  not  is  always  to  be  determined 
from  defendant's  stand-point."  Bnpndey  v.  State,  21  Tex.  App.  228,  and 
authorities  there  collated;  Bell  v.  State,  20  Tex.  App.  445;  Borbaeh  v.  State, 
48  Tex.  242. 

Defendant's  counsel  attempted  to  correct  this  defect  in  the  charge  by  a  re- 
quested instruction  which  the  court  refused,  and  which  was  as  follows,  viz.: 
**If  the  jury  believe  from  all  the  facts  before  them  that  deceased,  Daniel  Bi- 
bles, made  an  assault  upon  defendant,  W.  L.  Fatillo^  and  that  the  assault 
was  made  in  such  manner  as  to  reasonably  cause  defendant  to  apprehend  that 
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his  life  was  in  danger,  or  that  he  was  in  danger  of  serious  bodily  injury,  from 
the  assault,  then  defendant  would  be  permitted  by  the  law  to  defend  himself 
by  any  means  in  his  power;  and,  if  he  commenced  to  shoot  as  a  means  of 
defense,  he  would  be  justified  in  continuing  to  shoot  until  he  had  reason  to 
believe  that  he  was  out  of  danger." 

We  are  of  opinion  the  court  did  not  err  in  refusing  the  second  special  re- 
quested instruction,  with  regard  to  threats.  As  therein  announced,  the  legal 
proposition  would  be  correct  if  the  threats  were  uncommunicated,  as  was 
held  in  the  celebrated  Case  cf  Stokes,  (for  the  killing  of  Flsk.)  53  K.  Y.  164; 
Whart.  Hom.  (8d  £d.j  §  694;  Hor.  &  T.  Gas.  927.  But  this  is  not  the  rule 
with  regard  to  communicated  threats.  In  such  case  the  presumption  is  as 
great,  to  say  the  least  of  it,  that  the  threatened  party  would  commence  the 
attack  as  that  it  would  be  commenced  by  the  party  making  the  threats.  We 
are  of  opinion  the  charge  of  the  court,  as  given,  presented  correctly  the  law 
of  threats  as  laid  down  in  article  608,  Pen.  Code,  and  as  applicable  to  the  facts 
of  the  case.  But,  for  the  error  of  the  charge  as  above  pointed  out,  and  for 
error  in  refusing  defendant's  special  instruction,  supra^  the  judgment  is  re- 
versed, and  the  cause  remanded. 

HuBT,  J.,  has  doubts  about  the  distinction  made  between  the  rule  as  to 
communicated  and  unoommunicated  threats. 


Watts  «.  Statb.* 

{Omrt  of  Appeals  of  Texas.    December  15,  1886.) 

1.  CBIMI5AL  Practice— Venubj—D«  Facto  Cou>'ty-8eat. 

To  this  prosecution,  which  was  being  had  at  the  town  of  Marfa,  the  appellant  set 
up  by  special  plea  that  Fort  Davis,  and  not  Marfa,  was  the  county-site  de  jure  ot 
Ftesidio  county,  and  that  although  the  town  of  Marfa  was  clothed  with  all  the  in- 
dicia of  the  county-site,  and  was,  as  shown  by  the  facte  set  up  in  said,  plea,  the  de 
facto  county-site,  still  the  court  had  no  authority  to  sit  and  try  causes  at  Marfa ;  the 
said  Marfa  being  merely  the  de  facto  and  not  the  de  jure  county-site  of  Presidio 
county.  Held^  that  the  trial  court  properly  overruled  and  struck  out  the  special 
plea,  and  excluded  evidence  in  suppoit  of  it,  inasmuch  as  the  Jurisdiction  of  the 
court  was  amply  8upi>orted  by  the  de  faxio  character  of  Marfa  as  the  county-site. 
Theauthority  of  thecourttotry  the  case  at  the  de  facto  county-site  cannot  be  as- 
sailed in  a  collateral  proceeding;  nor  is  the  validity  of  a  judgment  rendered  by  the 
court  holding  Its  session  at  the  de  facto  county -site  affected  by  a  subsequent  adjudi- 
cation, by  competent  jurisdiction,  in  a  direct  proceeding  in  favor  of  another  point 
as  the  de  jure  county-seat.    See  the  opinion  in  extento  on  the  question. 

2.  lHl>IOTMEin>~DlSCHABGE  OF  OnB  GrAND  JuBOB. 

Neither  the  validity  of  the  indictment,  nor  of  the  proceedings  on  the  trial,  is  af- 
fected by  the  discharge  by  the  grand  jury  of  one  of  their  number  before  the  present- 
ment of  the  indictment.  The  power  to  discharge  one  of  its  members  is  not  vested 
in  the  grand  jury,  wherefore  such  a  discharge  is  a  nullity  and  is  absolutely  void. 
Moreover,  nine  members  of  the  grand  jury  constitute  a  quorum  of  that  body  for 
the  transaction  of  business. 

8.  DiSOBDBBLY  HoUSB— EviDENCB. 

See  the  statement  of  the  case  for  evidence  held  sufficient  to  support  a  conviction 
for  keeping  a  disorderly  house. 

Appeal  from  county  court,  Presidio  county. 

The  conviction  in  this  case  was  for  keeping  a  disorderly  house,  and  the 
penalty  imposed  by  the  verdict  was  a  fine  of  $200. 

It  was  incontestibly  proved,  on  the  part  of  the  state,  that  the  defendant  was 
the  proprietor  of  a  saloon  situated  in  the  town  of  Fort  Davis,  Texas,  and  that 
a  dance-hall  and  certain  attached  buildings  and  an  unattached  building,  oc- 
cupied by  notorious  prostitutes,  were  under  his  proprietorship,  he  receiving 

>  Reported  by  Messrs.  Jackson  4b  Jackson,  oflSclal  reporters  of  the  Texas  court  of  ap- 
peals. 
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money  from  the  said  prostitutes  in  payment  of  rent  for  the  rooms  in  the  said 
buildings  so  occupied  by  them. 

A.  V.D.  Old,  for  appellant,  insisting  that  the  trial  court  erred  in  striking 
out  his  special  plea,  and  refusing  to  admit  evidence  to  support  it. 

Asst,  Atty,  Gen,  Burts,  for  the  State. 

WtLLSON,  J.  This  oonyiction  is  for  keeping  a  disorderly  house.  The  de- 
fendant, by  a  special  plea,  challenged  the  right  of  the  court  to  try  the  cause  at 
the  town  of  Marfa,  alleging  that  said  town  was  not  the  county-site  of  Presidio 
county,  but  that  Fort  Davis  was  the  county-site  of  said  county.  This  plea 
set  forth  at  length  the  facts  relating  to  the  county-site  question  in  said  county, 
and  by  those  facts  it  is  shown  that,  at  the  time  of  the  trial  of  this  cause,  it 
was  claimed  by  the  county  judge  and  other  officials  of  said  county  that  the 
said  town  of  Marfa  was  the  legal  county-site  of  said  county,  made  so  by  an 
election  held  for  that  purpose,  and  said  county  officials  had  moved  the  public 
records  of  said  county  to  said  town  of  Marfa,  and  transacted  the  public  busi- 
ness of  the  county  at  said  place,  and  recognized  said  place  as  the  county-site 
of  said  county.  In  other  words,  the  facts  recited  in  said  plea  show  that,  at 
the  time  of  said  trial,  the  town  of  Afarfa  was  the  de  facto,  if  not  the  dejure» 
county-site  of  said  county.  Said  plea  was  stricken  out  by  the  court,  and  the 
court  refused  to  hear  proof  in  support  thereof.  In  this  action  of  the  court 
there  was  no  error. 

The  jurisdiction  of  the  court  to  try  this  case  at  Marfa  did  not  depend  upon 
the  question  whether  or  not  Marfa  was  the  county-site  dejure  of  Presidio 
county.  It  being  de  facto  the  county-site  was  sufficient  to  give  the  court 
jurisdiction;  Marfa  was  being  occupied  and  recognized  as  the  county-site  un- 
der color  of  authority  of  law, — under  color  of  its  having  been  selected  and  es- 
•tHbllHhed  as  such  county-site  in  the  mode  provided  by  law.  The  plea  sought  to 
inquire  into  and  determine  whether  it  was  the  county-site  de  jure.  This  ques- 
tion could  not  be  raised  collaterally.  If  Marfft  was  not  rightfully  and  legally 
the  county-site,  being  such  de  facto  its  legality  as  a  county-site  oould  only 
*l>e  inquired  into  and  determined  by  some  direct  proceeding  had  for  that  purpose. 
Such  direct  proceeding  has  been  taken,  and  our  supreme  court,  since  this  con- 
Tiction  was  had,  in  such  proceeding  decided  that  Fort  DavU  and  not  Marfa  was 
the  county-site  dejure  of  Presidio  county.  Carutkers  v.  State,  2  S.  W.  Bep. 
91.  But,  as  before  stated,  Marfa,  at  the  time  the  trial  and  conviction  in  this 
case  were  had,  was  the  county-site  de  facto,  and,  being  so,  it  matters  not  in 
this  case  that  it  was  not  the  county-site  dejure.  This  question  is  analogous 
to  a  collateral  attack  made  upon  the  authority  of  an  officer  de  facto.  The  au- 
thority otSLde  facto  officer  cannot  be  questioned  collaterally.  His  official  acts, 
until  ejected  from  office,  are  valid.  Auianier  v.  The  Governor,  1  Tex.  653; 
McKinney  v.  (y Connor,  26  Tex.  5;  Bx  parte  Call,  2  Tex.  App.  497.  We 
are  of  the  opinion  that  the  trial  of  the  case  at  Marfa  was  legal  and  valid,  not- 
withstanding said  town  was  not  the  legal  county-site  of  Presidio  county  at 
the  time. 

That  the  grand  jury  which  presented  the  indictment  had,  before  such  pre- 
sentment, excused  one  of  its  members  for  the  term,  leaving  only  11  members 
of  said  jury,  presents  no  good  ground  for  a  reversal  of  the  conviction,  nor 
does  the  fact  in  any  manner  affect  the  validity  of  the  indictment.  Smith  v. 
State,  19  Tex.  App.  95. 

We  find  that  the  evidence  amply  supports  the  conviction,  and  that  the 
charge  of  the  court  is  applicable  to  the  evidence,  and,  when  considered  as  a 
whole,  is  correct.    The  judgment  is  affirmed. 
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Steagald  t>.  State.^ 
iCbwt  of  Appmk  of  Textu.    December  1,  1886.) 

1.  MuRDBB—SravTENOB— Final  Jcdoment. 

Since  the  adoption  of  the  Texas  Revised  Statutes,  it  is  no  longer  necessary  that 
the  tinal  judgment  in  a  capital  conviction  for  murder  shall  redte  the  mode  of  exe- 
cution. 

2.  Cbimihal  Pbaotxob— Appeal— Juby-^Spbcial  Venire. 

The  record  on  appeal  in  a  capital  case  should  show  affirmatively  that  Aspecialvenire 
wai  ordered. 

3.  Same— Arraignment— Plea. 

The  failure  of  the  record  on  appeal  to  show  an  arraignment  of  the  accused  and 
hit*  plea  will  require  the  reversal  of  a  conviction.  But  if  the  record  shows  the  plea 
of  not  guilty,  and  is  silent  as  to  arraignment,  the  presumption  that  the  aocusad  waa 
properly  arraigned  will  obtain. 

4.  Jury— Opinion  of  Juror. 

A  proi>osed  juror  admitted  that  he  had  formed  an  opinion  respecting  the  defend- 
ant's guilt  or  innocence,  and  that  it  would  require  evidence  to  remove  it.  He 
stated,  further,  that  the  opinion  was  formed  upon  hearsay,  which  he  valued  little, 
and  that  he  could  render  an  impartial  verdict  upon  the  law  and  the  evldenoe.  H$idf 
that  the  juror  was  qualified,  and  not  subject  to  challenge  for  cause. 

5.  Eviorncb— PBTViLBOEn  Communications. 

Declarations  made  by  the  defendant  to  or  in  the  hearing  of  a  physician  in  profes- 
sional attendance  upon  him  do  not,  under  the  statutes  of  this  state,  come  within  the 
cla.^  of  privileged  communications.  See  the  statement  of  the  case  for  evidence  of 
this  character  held  both  pertinent  and  admissible. 

6.  Same— P&sDicATB. 

As  a  predicate  for  the  Introduction  of  the  written  testimony  of  certain  witnessei 
taken  before  an  examining  court,  the  state  introduced  the  affidavit  of  one  M., 
which,  in  conformity  with  the  statute,  recited  the  fact  that  the  said  witnesses  were 
beyond  the  limits  of  this  state,  having  removed  to  the  state  of  Tennessee.  The  de- 
fense disputed  the  truth  of  this  recital  of  the  affidavit,  and  requested  the  trial  court 
to  place  the  affiant,  M.,  who  was  present  in  the  court-room,  upon  the  stand,  so  that 
he  mi^ht  be  tested  as  to  his  means  of  knowledge  of  the  allegations  made  in  his 
affidavit.  The  trial  court  sustained  the  predicate  as  laid,  and  refused  to  allow  tlie 
examination  of  M.  as  to  his  means  of  knowledge.  Beid^  that  in  the  latter  ruling 
the  court  erred^  See  opinion  in  extetuo  on  the  questton. 

7.  MmtDER— Charob  of  thb  Court. 

The  indictment  in  this  case  charged  a  murder  by  personal  violence,  and  with 
malice  aforethought.  The  trial  court  charged,  as  a  part  of  the  law  of  murder  of  the 
first  degree,  that  **all  murder  committed  by  poison,  starving,  torture,  or  witli  ex- 
press malice,  or  committed  in  the  perpetration,  or  in  an  attempt  at  the  perpetra- 
tion, of  arson,  rape,  robbery,  or  burglary,  is  murder  in  the  first  degree."  Held  ei** 
ror,  but  immaterial  error  in  view  of  thefaet  that  the  same  was  cured  by  subsequent 
portions  of  the  charge;  the  rule  being  that,  in  testing  the  sufficiency  of  a  chaiigeof 
the  court,  it  must  be  considered  as  a  whole. 

8.  Same. 

The  general  charge  of  the  court  should  always  include  the  instruction  that,  if  the 
Jury  do  not  believe  the  defendant  guilty,  they  should  acquit.  The  omission  of  aucix 
itiHtruction  has  the  tendency  to  impress  the  jury  with  the  belief  that,  in  the  opinion 
of  the  court,  the  defendant  was,  under  no  circumstances,  entitled  to  an  acquittal, 
even  if  they  believed  him  not  guilty. 

d.  Same. 

See  the  statement  of  the  case  for  instructions  of  the  court,  given  in  response  to 
questions  by  the  jury,  held  not  to  be  obnoxious  to  the  objection  that  they  were  not 
responsive  to  the  issues  in  the  case. 

10.  Same— Change  of  Venue— New  Trial.       , 

See  the  opinion  In  extmto  for  circumstances  under  which  the  trial  court,  in  a  mur- 
der case,  having  in  the  first  instance  erroneously  declined  to  change  the  venue  of 
its  own  motion,  should  have  awarded  the  defendanta  new  trial,  and  note  the  com- 
ments of  this  court  upon  the  proceedings  in  the  lower  court  upon  the  trial  of  this 
case. 

'Reported  by  Messrs.  Jackson  &  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peals. 
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Appeal  from  district  court,  Clay  county. 

The  death  penalty  was  assessed  against  the  appellant  upon  his  conviction 
in  the  first  degree  for  the  murder  pf  the  infant  child  of  his  unmarried  daugh- 
ter. That  the  infant  was  the  result  of  his  own  incestuous  intercourse  with 
the  mother  was  one  of  the  motives  imputed  to  him  by  the  state. 

The  statement  of  facts  covers  about  50  pages  of  the  record.  A  critical 
analysis  of  it,  however,  is  not  essential  to  this  report.  Briefiy,  it  discloses 
the  following  facts: 

On  the  morning  of  Friday,  January  15,  1886,  the  appellant  applied  to  Dr. 
Bittick  to  attend  his  wife,  in  child-bed,  representing  her  as  being  then  in 
labor.  Before  reaching  appellant's  house,  appellant  told  the  doctor  that  the 
patient  he  was  about  to  serve  was  not  in  fact  his  wife,  but  an  unfortunate 
young  lady  then  visiting  his  house.  In  this  connection  he  asked  the  doctor 
to  preserve  the  fact  of  the  birtli  of  the  child  a  secret,  insisting  that  it  was  the 
doctor's  professional  duty  to  do  so  under  the  circumstances.  He  claimed  that 
no  one  knew  of  the  young  lady's  condition  but  himself  and  an  old  woman 
who  could  be  relied  on  to  keep  the  matter  secret.  The  doctor  urged  the  im- 
possibility of  the  birth  being  kept  secret,  as  the  child  would  be  evidence  of 
its  own  birth.  Appellant  replied  that  he  expected  it  to  be  a  still-born  child. 
The  doctor  refused  to  take  charge  of  the  case  unless  the  appellant  procured 
the  attendance  of  witnesses,  which  appellant  declined  to  do.  Finally  it  was 
agreed  that  the  doctor  should  return  to  town,  and  get  Dr.  Galloway.  When 
the  two  doctors  reached  appellant's  house,  they  found  a  young  woman  in  the 
rear  room  of  defendant's  house  in  labor,  the  labor  progressing  slowly.  Dr. 
Galloway  remained  but  a  tew  minutes.  Dr.  Bittick  remained  until  the  child 
was  born,  on  the  evening  of  the  succeeding  day,  Saturday.  While  the  ehiid 
was  being  dressed  in  the  front  room  by  Mrs.  Steagald,  appellant's  wife,  the 
approach  of  two  ladies  was  observed,  when  Mrs.  Steagald  fled  with  the  child 
into  the  rear  room,  closing  the  door.  Appellant  met  the  ladies  at  the  door, 
who  asked  him  how  his  daughter  was.  Appellant  replied  that  she  was  too  ill 
to  see  company,  and  this  was  the  first  intimation  the  witness  had  that  the 
young  mother  was  appellant's  daughter.  There  was  one  old  woman  about 
the  house  besides  Mrs.  Steagald,  the  appellant's  son,  17  yeys  of  age,  and  his 
two  younger  daughters,  aged,  respectively,  13  and  11.  The  young  woman's 
condition,  when  witness  first  reached  her,  was  critical.  Her  bowels  were 
active,  a  condition  not  usual  in  pregnancy.  She  had  contracted  a  cold,  and 
her  womb  was  out  of  order.  Drastic  purgatives  would  produce  the  disorder 
of  bowels,  and  were  capable  of  producing  abortion.  Witness  could  not  say 
that  any  medicines  had  been  administered  to  the  patient  prior  to  his  arrival. 
On  the  night  before  the  child's  birth,  the  appellant,  in  a  conversation  with 
witness,  expressed  wonder  that  certain  medicines  could  be  administered  to 
women  in  pregnancy  which  would  destroy  the  fetus  without  danger  or  harm 
to  the  woman.  Witness  disputed  that  such  medicine  was  known.  On  Sun- 
day night,  witness  was  again  called  to  see  the  defendant's  daughter,  and  pro- 
nounced her  beyond  hope  of  recoyery.  Not  seeing  the  child,  he  asked  for  it, 
and  appellant  said  that  he  had  given  it  to  an  old  couple  in  the  country  to  raise. 
On  Monday  evening  the  young  mother  died.  On  Tuesday  night.  Dr.  Ferris 
brought  the  dead  hody  of  an  infant  to  witness'  house,  which  witness  identi- 
fied as  the  child  born  to  defendant's  daughter  on  Saturday  evening.  Witness 
did  not  handle  the  body,  but  saw  ^s  head  manipulated  by  Dr.  Ferris,  and  be- 
came satisfied  that  its  neck  was  broken.  He  was  uuable  to  say  whether  its 
neck  was  broken  before  or  after  death,  or  whether  it  died  or  was  killed. 

It  was  proved  by  the  state  that,  after  the  inquest  on  the  body  of  the  mother 
closed,  on  Tuesday,  search  was  made  for  the  body  of  a  child,  the  post-mortem 
examination  disclosing  a  recent  birth,  which  resulted  in  the  finding  of  the 
body  of  the  child  packed  in  a  small  box,  and  stowed  away  in  the  garret.  The 
head  was  crushed  in;  the  neck  and  one  arm  broken.    None  of  the  medical 
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witnesses  were  able  to  testify  when  the  child  died,  but  it  had  not  yet  been 
washed  and  dressed.  None  of  them  oould  swear  that  the  wounds  on  the  body 
were  inflicted  b^ore  death,  but  all  concurred  in  the  opinion  that,  ^the  head 
was  crushed  and  the  neck  broken  b^ore  death,  those  injuries  were  the  im- 
mediate cause  of  death.  Discoloration  about  the  fracture  on  the  arm  induced 
one  of  the  medical  witnesses  to  believe  thai  thcit  fracture  was  made  before 
death,  but  he  would  not  positively  swear  to  that  fact. 

The  written  testimony  of  John,  Emma,  and  Fannie  Steagald,  son  and 
daughters  of  defendant,  taken  on  the  examining  trial,  was  to  the  effect  that 
on  Sunday  morning  the  defendant  forbade  them  mounting  into  the  gari^t  to 
play,  as  had  been  their  custom.  It  was  further  proved  for  the  state  that  the 
mother  of  the  child  had  no  male  associates  or  intimates,  and  was  always  at> 
tended  in  public  by  her  ffttber,  the  defendant;  that,  for  a  year  prior  to  the 
death  of  the  former,  she  went  daily  to  the  Presbyterian  church,  often  accom- 
panied by  defendant  and  nobody  else,  to  practice  on  the  organ;  that  the  two 
would  remain  alone  in  the  church  sometimes  for  hours  at  a  time,  the  church 
door  being  closed  and  locked,  the  organ  playing,  and  silence  pervading  the 
church  alternately. 

The  opinion  sets  out  that  part  of  the  motion  for  new  trial  considered  in  the 
<^inion. 

W,  9.  BtutU,  A,  M.  Jackson,  Jr.,  and  N.  P.  Jackson,  for  appellant. 

We  rely  on  the  following  assigned  errors:  (1)  The  record  should  show 
that  a  special  venire  was  ordered,  summoned,  and  drawn  according  to  law. 
Code  Grim.  Proc.  arts.  606--610;  Handline  v.  State,  6  Tex.  App.  347,  21  Tex. 
App.  277.  (2)  Except  by  formal  recital  in  the  judgment,  the  record  fails  to 
show  the  amiignraent  or  plea  of  defendant.  Bnnvn  v.  State,  3  Tex.  App. 
303.  (3)  The  predicate  upon  which  the  written  testimony  of  the  Steagald 
children  was  admitted  in  evidence  was  insufficient.  The  said  predicate  is  dis- 
closed in  the  opinion.  The  affidavit  used  as  predicate  is  no  part  of  the  state- 
ment of  facts  "signed"  by  the  trial  Judge,  but  appears  at  the  close  of  the 
record.  Wadtfs  Case,  2.  S.  W.  Kep.  694;  Sullivan  v.  State,  6  Tex.  App. 
319-<343;  Cooper  y.  State,  7  Tex.  App.  194;  Huston  v.  StaU,  4  Tex.  App. 
433;  Preston  v.  State,  Id.  186;  HaynU  v.  State,  2  Tex.  App.  169;  McWUl- 
iatns  V.  State,  44  Tex.  116.  (4)  There  was  no  charge  given  on  the  presump- 
tion of  innocence  and  the  reasonable  doubt. 

We  submit  to  this  court  that  the  evidence  is  wholly  insufficient  to  support 
the  conviction,  and  that  it  wholly  fails  to  establish  the  ooipus delicti,  proving 
only  the  one  element,  viz.,  that  the  child  is  dead.  Pogue  v.  StcUe,  12  Tex. 
App.  291;  Rainey  v.  State,  20  Tex.  App.  455.  Not  a  single  witness  pretends 
to  avow  the  manner  of  the  child's  death,  and  not  one  undertakes  to  swear 
positively  that  the  wounds  found  on  the  body  were  inflicted  before  death,  or 
that  death  ensued  from  violence.  Admitting,  for  the  argument,  that  the 
corpus  delicti  was  proved,— that  the  child  was  absolutely  murdered, — ^there  is 
no  more  evidence  inculpating  the  defendant  than  there  is  inculpating  the 
counsel  addressing  this  court,  or  his  honor  who  tried  the  case;  and  it  is  no 
more  calculated  to  throw  suspicion  upon  the  defendant  as  the  perpetrator  of 
so  horrible  and  revolting  a  butcheiy  than  it  is  calculated  to  enmesh  in  sus- 
picion the  strange  woman  who  was  present  at  the  birth,  but  not  at  the  burial, 
or  the  wife,  or  the  son,  or  the  surviving  daughters  of  the  defendant. 

We  submit,  in  conclusion,  that  the  trial  Judge,  vigilant  as  we  know  him  to 
be  to  preserve  the  balance  equally  between  the  state  and  unfortunates  tried 
before  him,  was  derelict  in  his  duty  in  failing  and  refusing  to  change  the 
venue  of  his  own  motion.  It  is  true  that  no  statutory  application  for  such 
change  was  filed, — ^an  omission  on  the  defendant's  part  explained  by  the  fact 
that  Judge  Lynch  inroclaimed  from  the  house-tops  that  if  the  venue  was  changed 
he  would  preside  himself  over  the  new  forum,  and  would  suffer  the  defend- 
ant to  plead  only  from  the  end  of  a  halter.    We  do  not  propose  to  review  the 
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grounds  upon  which  the  new  trial  was  applied  for.  The  motion  is  pregnant 
with  gross,  but  doubtless  unconscious,  outrage  upon  the  judicial  discretion, 
and  speaks  for  itself.  We  do  not  deny  that  the  trial  Judge,  in  ordinary  cases, 
if  he  discovers  no  good  reason  why  he  should  change  the  venue  of  his  own 
motion,  should  refuse  to  entertain  a  request  to  do  it  unless  it  la  predicttked 
upon  a  proper  afiidavit;  but  we  insist  that  when,  under  circumstances  such 
as  are  disclosed  by  the  motion  for  new  trial  in  this  case,  it  is  made  to  appear 
to  him  that  the  mob  surging  around  the  court-house,  having  hanged  the  de- 
fendant once,  was  proclaiming  under  the  very  eaves  of  the  court-house,  that, 
unless  tried  and  convicted  then  and  there,  they  would  bang  him  again  from 
the  very  windows  of  the  court-house,  the  trial  judge  should  have  changed  the 
venue,  instead  of  forcing  the  defendant  to  accept  and  to  seek  his  own  convio- 
.  tion,  in  order  to  escape  the  fury  of  the  enraged  populace. 
Asst  Atty.  Gen,  BurU,  for  the  State. 

White,  P.  J.  A  motion  is  made  by  the  assistant  attorney  general  to  dis- 
miss the  appeal  in  this  case,  because  *' there  is  no  such  final  judgment  in  the 
record  as  will  support  an  appeal."  Appellant  was  found  guilty  of  murder  of 
the  first  degree,  his  punishment  being  assessed  at  death.  As  set  forth  in  the 
record,  the  judgment  rendered  by  the  court  is  in  the  following  words,  viz.: 

''The  State  of  Texas  y.  A.  A.  Steagald. 

''TuBSDAT,  the  thirtieth  day  of  March,  1886. 
''This  day  this  cause  was  called  for  trial,  and  the  state  appeared  by  her  dis- 
trict attorney,  and  the  defendant,  A.  A.  Steagald,  appeared  in  person  in  open 
court,  his  counsel  also  being  present;  and  the  said  defendant.  A.  A.  Steagald, 
having  been  duly  arraigned,  and  having  pleaded  not  guilty  to  the  indictment 
herein,  both  parties  announced  ready  for  trial,  and  thereupon  a  jury,  to- wit, 
M.  £.  Ivle  and  eleven  others,  were  duly  selected,  impaneled,  and  sworn,  who, 
having  heard  the  indictment  read,  and  the  defendant's  plea  of  not  guilty 
thereto,  and  having  heard  the  evidence  submitted,  and  having  been  duly 
charged  by  the  court,  retired  in  charge  of  the  proper  officer  to  consider  of 
their  verdict,  and  afterwards  were  brought  into  open  court  by  the  proper 
officer,  the  defendant  and  his  counsel  being  present,  and  in  due  form  of  law 
returned  into  open  court  the  following  verdict,  which  was  received  by  the 
court,  and  is  here  now  entered  upon  the  minutes  of  the  court,  to-wit;  *  We, 
the  jury,  find  the  defendant,  A.  A.  Steagald,  guilty  of  murder  in  the  first  de- 
gree, and  assess  his  punishment  at  death.  M.  E.  IviB,  Foreman.*  It  is 
therefore  considered  and  adjudged  by  the  court  that  the  defendant,  A.  A. 
Steagald,  is  guilty  of  murder  in  the  first  degree,  as  found  by  the  jury,  and 
that  he  be  punished  as  has  been  determined  by  the  jury, — ^that  is,  with  death, — 
and  that  he  be  remanded  to  jail  to  await  the  further  order  of  this  court 
herein." 

The  objection  to  the  sufficiency  of  this  judgment  is  that  it  does  not  declare 
the  mode  and  manner  in  and  by  which  defendant  shall  be  put  to  death ;  that 
is,  that  he  shall  *'be  hanged  by  the  neck  until  he  is  dead."  Before  the  adop- 
tion of  our  present  lievised  Penal  Code  and  Ckxle  of  Criminal  Procedure,  in. 
1879,  it  was  essential  to  the  validity  of  a  final  judgment  inflicting  the  deatb 
penalty  in  a  murder  case  that  it  should  adjudge  that  the  defendant  should  be 
condemned  to  be  hanged  by  the  neck  until  he  is  dead.  ShtUtg  v.  State^  IS 
Tex.  401;  Burrell  v.  JStaU,  16  Tex.  147;  Calvin  v.  State,  28  Tex.  578;  Trim- 
hie  V.  8taU,  2  Tex.  App.  303.  Article  791  of  the  Bevised  Code  of  Criminal 
Procedure  defines  a  final  judgment,  and  sets  forth  what  it  must  contain. 
When  we  apply  its  provisions  to  the  judgment  in  this  case  we  find  the  judg- 
ment conforms  strictly  to  said  provisions,  and  is,  moreover,  in  literal  compli- 
ance with  the  approved  form  set  out  in  Willson's  Criminal  Forms,  (Xo.  748» 
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pp.  356,  357.)  The  declaration  of  the  mode  aud  manner  of  executing  the 
death  penalty,  under  our  present  statutes,  properly  belongs  to  and  should  be 
embraced  in  the  sentence  of  the  court.  **A  sentence  is  the  order  of  the 
court,  made  in  presence  of  the  defendant,  and  entered  of  record,  pronouncing 
the  judgment,  and  ordering  the  same  to  be  carried  into  execution  in  the  man- 
ner prescribed  by  law.''  Code  Grim.  Proc.  art.  792.  And  article  827  of  the 
Ck)de  of  Criminal  Procedure  declares  that  "the  sentence  of  death  shall  be  ex- 
ecuted by  hanging  the  conyiot  by  the  neck  until  he  is  dead."  See,  also.  Pen. 
Code.  arts.  70,  71. 

We  are  of  opinion  that  the  judgment  here  presented  is  a  yalid  and  sufficient 
final  judgment  for  murder  of  the  first  degree,  inflicting  the  death  penalty*  and 
that  the  motion  of  the  assistant  attorney  general  to  dismiss  the  appeal  is  not 
maintainable  under  our  present  statutes.    Wherefore  the  motion  is  overruled. 

Motion  to  dismiss  the  appeal  overruled. 

[NoTB. — The  foregoing  opinion  on  the  staters  motion  to  dismiss  the  appeal 
was  rendered  on  the  fifth  day  of  June,  1886,  at  the  Austin  term  of  the  court. 
Subsequently  the  case  was  submitted  on  its  merits,  by  both  parties,  was  taken 
under  advisement  by  the4x>urt,  and  transferred  to  the  Tyler  branch,  and  there 
decided  the  opinion  on  the  merits  following.] 

White,  P.  J.  Tkis  appeal  is  from  a  conviction  for  murder  of  the  first  de- 
gree, with  death  penalty,  and  the  deceased  is  tdleged  to  have  been  appellant's 
own  child,  and  the  ill^itlmate  offspring  of  incestuous  intercourse  with  his 
own  daughter. 

1.  It  is  objected  to  the  record  sent  up  on  this  appeal  that  it  does  not  affirm- 
atively show  that  «iy  special  venire  had  ever  been  ordered,  drawn,  and  sum- 
moned as  required  by  law,  before  tlie  trial  in  the  lower  court.  Code  Crim. 
Proc.  arts.  606-610.  '*It  is  the  duty  of  the  clerk  of  a  court  from  which  an 
appeal  is  taken  to  prepare,  as  soon  as  praeticable,  a  transcript  in  every  case 
in  which  an  appeal  has  been  taken,  which  transcript  shall  contain  all  thepio- 
ceedings  had  in  the  case,"  etc.  Code  Crim.  Proc.  art.  860.  A  special  venire 
is  one  of  the  important  and  peculiar  features  pertaining  to  the  selection  of  a 
jury  for  the  trial  of  a  capital  case,  and  the  record  on  appeal  should  show  the 
proceedings  with  regard  thereto.  From  other  portions  of  the  record  we  infer 
a  special  venire  was  ordered  in  the  case.  But  such  matters  should  not  be  left 
to  inference;  and  where  the  statute  makes  it  the  duty  of  the  clerk  to  send  up 
all  the  proceedings,  he  should  do  so  or  be  able  to  show  a  reason  for  not  doing 
so, — as  that  the  incorporation  of  the  same  into  the  record  was  waived  by  the 
appellant.  Where  mere  irregularitiea  occur  in  a  transcript,  this  court  may  over- 
look or  presume  that  that  was  done  which  should  have  been  done,  {Smith  v. 
State,  21  Tex.  App.  277;  HancUine  v.  State^  6  Tex.  App.  347;)  but  such  pre- 
sumption cannot  and  will  not  be  indulged  where  the  proceeding  goes  to  the 
very  gist  of  one  of  a  defendant's  most  important  rights,  given  him  by  law 
when  about  to  be  tried  upon- a  matter  involving  his  life.  No  objection,  iiow- 
ever,  ai^^ears  to  have  been  taken  in  limine  to  any  matter  pertaining  to  the 
special  venirCf  and  doubtless  the  provisions  of  the  law  were  fully  complied 
with.  The  transcript  not  showing  this  matter,  if  we  had  concluded  to  affirm 
the  judgment  otlierwise,  we  would  not  do  so  until  we  had  first  ascertained, 
by  means  of  Skcertiorari  to  perfect  the  record,  that  the  proceedings  not  shown 
had  been  taken  in  conformity  with  the  statute. 

2L  It  is  complained  that  the  record  does  not  show  that  defendant  was  ever 
arraigned  under  the  indictment,  and  required  to  plead  thereto,  except  by  the 
formal  recitals  in  the  judgment,  which,  it  is  claimed,  is  insufficient.  This 
question  was  sufficiently  discussed,  and  the  authorities  cited  in  Wihon^e  Case, 
17  Tex.  App.  526.  While  the  practice  contemplated  by  the  statute  (Code 
Crim.  Proc.  arts.  508,  509)  would  seem  to  indicate  the  procedure  as  a  separate 
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one  preliminary  to  the  trial  proper,  {Smith  v.  State,  1  Tex.  App.  408.)  yet 
the  more  common  practice  is»  we  belieye,  to  arraign  the  defendant  when  he 
is  called  to  plead  to  the  indictment  at  the  trial;  and  that  is  certainly  sufficient 
under  the  comprehensive  rule,  now  well  settled,  that,  'Mf  the  record  shows 
that  the  accused  pleaded  '  not  guilty/  but  is  silent  respecting  the  arraign- 
ment, this  court,  presuming  that  an  arraignment  was  waived,  wlU  not  re- 
verse the  judgment  of  conviction  for  want  of  an  arraignment;  but,  if  the 
record  shows  neither  an  arraignment  nor  a  plea,  the  judgment  would  be  set 
aside."    Plasters  v.  State,  1  Tex.  App.  678;  Wilson's  Case,  supra. 

3.  Af^Uant's  first  bill  of  exceptions  was  as  to  the  ruling  of  the  court  in 
holding  the  juror  Sanders  competent  on  the  examination  on  his  f>oir  dire. 
Sandei-s  did  not  show  himself  incompetent  or  disqualified.  Thompson  v. 
State,  19  Tex.  App.  ^594;  Kennedy  v.  State,  Id.  619;  Johfison  v.  State,  21 
Tex.  App.  368.  Moreover,  it  is  not  shown  by  the  hill  that  defendant  had  ex* 
hausted  his  peremptory  challenges,  and,  unless  that  is  shown,  he  has  no  right 
to  complain.  Loggins  v.  State,  12  Tex.  App.  65;  Bean  ^.  State,  17  Tex.  App. 
60;  Heshew  v.  State,  Id.  161. 

4.  Appellant's  second  bill  of  exceptions  was  as  to  the  admissibility  of  Dr. 
Bittlck's  testimony  of  a  conversation  which  he  oTerheard  between  tlie  de- 
fendant and  his  wife,  while  the  witness  was  attending  the  motlier  of  the 
child  as  physician,  during  her  confinement.  ''A  medical  attendant  is  ordina- 
rily without  privilege  even  as  to  communications  confidentially  made  to  him 
by  his  patient.  In  the  United  States,  however,  statutes  in  several  jurisdic- 
tions have  been  passed  conferring  this  immunity,  which  statutes  virtually 
prohibited  physicians  from  disclosing  information  they  derive  professionally 
from  their  relations  to  their  patient."  Whart.  Grim.  Ev.  (8th  £d.)  g  §16. 
We  have  no  such  statute  in  this  state.  That  the  testimony  was  relevant  and 
pertinent  there  can  be  no  doubt,  because  it  went  to  establish  a  design  and  in* 
tent  on  the  part  of  the  aoeused,  and  to  show  his  anxiety  and  determination  to 
dispose  of  the  child  by  sending  it  and  its  mother  away,  and  thus  keep  secret 
the  disgrace  which  had  befallen  his  family. 

5.  A  most  serious  question  is  raised  by  appellant's  third  bill  of  exceptions. 
It  appears  that,  on  the  day  on  which  the  examining  trial  was  had,  John,  Fan- 
nie, imd  Emma  Steagald,  minors,  and  children  of  defendant,  were  summoned 
to  testify,  and  did  testify  at  said  trial,  to  certain  ftets  of  a  damaging  char- 
acter against  defendant.  As  a  predicate  for  the  introduction  upon  the  trial 
below  in  this  case  of  the  written  testimony  of  said  witnesses,  taken  as  afore- 
said at  the  examining  trial,  one  £.  B.  Mundy  made  an  aflldavit  relating  the 
circumstances  of  their  testifying  at  the  examining  trial;  and  he  deposed  fur- 
thermore in  said  affidavit  that  the  said  witnesses,  John,  Emma,  and  Fannie 
Steagald,  since  the  taking  of  said  testimony,  have  removed  from  the  state  of 
Texas  and  from  the  juriMiiction  of  this  court,  and  takun  up  their  permanent 
residence- in  the  state  of  Tennessee;  and  the  said  E.  B.  Mundy,  in  another 
and  second  affidavit,  states  that  said  parties  are  material  witnesses  for  the 
state  in  this  cause,  and  that  they  reside  out  of  the  jurisdiction  of  the  court 
and  in  the  state  of  Tennessee.  Upon  this  predicate,  the  prosecution  proposed 
to  introduce  in  evidence  the  written  testimony  of  the  witnesses  imkea  at  the 
examining  trial.  Defendant's  counsel  objected,  and  asked  the  court  to  have 
the  Hfflant,  Mundy,  who  was  there  present  in  the  court-room,  sworn  and 
tested  under  direction  of  the  court  as  to  his  knowledge  and  means  of  knowl* 
edge  of  the  fact  stated  by  him,  to-wit,  that  the  said  witnesses  had  removed 
from  the  state  of  Texas  to  the  state  of  Tennessee,  and  were  beyond  the  juris- 
diction of  the  court;  defendant  at  the  time  stating  that  said  witnesses  were 
not  beyond  the  court's  jurisdiction,  and  that  affiant,  Mundy,  did  not  know  the 
facts  as  stated  by  him  in  his  affidavit.  The  court  refused  to  have  affiant, 
Mundy,  called,  sworn,  and  tested  as  to  his  means  of  knowledge,  overmled  de- 
fendant's objections  to  the  evidence,  and  permitted  the  introduction  of  the 
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same  before  tlie  jury.  There  is  no  question  but  that  the  affidavits  in  their 
allegations  were  in  conformity  with  the  requirements  of  the  statute,  (Code 
Crini.  Proc.  arts.  772,  778,)  and  established  a  sufficient  predicate  for  the  in- 
troduction of  the  testimony,  provided  the  affiant,  Mundy,  was  a  "credible  per- 
son." and  knew  the  facts  deposed  to.  Article  773  declares  that,  when  such 
testimony  is  proposed  to  be  used  by  the  state,  tf^e  oath  prescribed  may  be 
made  by  the  district  or  county  attorney,  "or  any  other  credible  person."  No 
provision  is  made  by  law  for  controverting  this  oath;  but  we  see  no  reason 
why  it  cannot  be  controverted,  and,  especially  if  in  writing,  by  counter-affi- 
davit made  at  the  time  when  it  was  sought  to  be  used  as  a  predicate  upon 
which  to  introduce  the  testimony  of  the  absent  witnesses.  This  seems  to  be 
the  practice  followed  in  the  lower  courts.  Ballinger  v.  State,  11  Tex.  App. 
328;  Kerry  v.  State,  17  Tex.  App.  179.  But  "the  oath"  required  by  the  stat- 
ute is  not  required  to  be  in  the  form  of  an  affidavit,  or  even  in  writing.  Oode 
Crlm.  Proc.  art.  772;  Post  v.  State,  10  Tex.  App.  579;  Pinkney  v.  State,  12 
Tex.  App.  352;  Parker  v.  State,  18  Tex.  App.  72.  It  is  an  oath  made  by  a 
credible  person,  presumably  a  statement  in  person  under  the  sanctity  of  an 
oath.  Just  as  any  other  fact  is  testified  to  by  witnesses  at  a  trial;  and  we  can 
see  no  reason  why  it  cannot  and  should  not  be  liable  to  be  controverted  and 
impeached  in  the  same  manner  as  any  other  testimony,  both  as  to  the  credi- 
bility of  the  witness,  his  means  of  knowledge,  and  as  to  the  truth  of  his 
statement.  A  credible  person  may  swear  to  a  fact,  and  yet  it  may  be  shown 
that  his  means  of  knowledge  was  so  limited  that  he  was  mistaken  as  to  the 
fact.  An  affidavit  to  a  fact  does  not  per  se  mean  that  the  affiant  had  personal 
knowledge  of  the  fact.  U.B.y.  Moore,  2  Low.  232,  4  Grim.  Def.  398.  The 
admission  of  this  character  of  testimony  rests  solely  upon  necessity,  and  the 
rule  as  to  its  admission  is  an  innovation  upon  theoonstitutioi^  guaranty  that 
in  all  criminal  cases  the  accused  shall  have  the  right  to  be  confronted  with 
the  witnesses  against  him.  Johnson  v.  State,  1  Tex.  App.  333.  Such  being 
the  case,  it  is  important  that  the  facts  which  authorize  its  use  be  established 
by  proof.  Menges  v.  State,  21  Tex.  App.  413.  We  are  of  opinion  the  defend- 
ant was  entitled  to  have  the  affiant,  Mundy,  called,  sworn,  and  tested  as  to  the 
facts  stated  by  him  in  his  affidavits,  and  that  it  was  error  to  refuse  his  request 
to  that  effect.  It  is  true  he  filed  no  counter-affidavit  controverting  Mundy's 
affidavit;  but  this  was  not  necessary,  since  Mundy's  "affidavit"  was  not  in 
conformity  to,  or  rather  not  required  by,  the  law, — ^the  statute  requiring  an 
oath,  and  not  an  affidavit. 

6.  Appellant's  fifth  and  sixth  bills  of  exception  relate  to  errors  in  the  charge 
of  the  court.  The  sixth  is  a  special  exception  to  the  third  paragraph,  which 
is  in  these  words,  viz. :  "All  murder  committed  by  poison,  starving,  torture, 
or  with  express  malice,  or  committed  in  the  perpetration,  or  in  the  attempt  at 
the  perpetration,  of  arson,  rape,  robbery,  or  burglary,  is  murder  in  the  first 
degree."  As  charged  in  the  indictment,  the  crime  was  a  murder  committed 
by  personal  injuries,  and  with  malice  aforethought.  There  was  no  averment 
of  any  kind  about  either  poison,  starving,  or  torture,  nor  concerning  the  per- 
petration, or  attempt  at  the  perpetration,  of  arson,  rape,  robbery,  or  burglary, 
and  there  is  not  a  scintilla  of  proof  relating  to  any  of  these  matters.  It  is 
true  that,  in  distinguishing  the  two  degrees  of  murder,  the  Ckxie  declares  that 
either  of  those  means,  when  used  in  its  commission,  constitutes  murder  in 
the  first  degree  jp^  se,  (Pen.  Code,  art.  606;)  but  this  article  is  no  part  of  the 
definition  of  murder,  {Neyland  v.  State,  18  Tex.  App.  536,)  and  is  never  es- 
sential to  be  given  in  the  language  of  the  statute.  On  the  contrary,  it  is 
worse  than  nonsense  and  folly  to  ^ve  any  more  of  it  than  is  exactly  and  pre- 
cisely applicable  to  the  case  as  laid  in  the  indictment  and  made  by  the  evi- 
dence. To  illustrate:  A.  shoots  B.  in  a  public  street,  with  a  shot-gun,  of 
his  express  malice,  nothing  more,  nothing  less.  Now,  in  the  name  of  reason 
and  common  sense,  what  has  arson,  poison,  robbery,  starving,  torture,  or  rape    ^ 
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to  do  with  such  a  case?  Not  one  particle  more  than  a  game  of  pin-pool,  or 
the  violation  of  the  local  option  law,  and  perhaps  nut  half  as  much.  And  yet 
all  these  matters  are  submitted  to  the  jury  only  to  confuse  and  confound  in- 
steiid  of  enlightening  them  distinctly  in  ''the  law  applicable  to  the  case." 
Code  Grim.  Proc.  art.  677.  See  on  this  point  the  pertinent  comments  of  Judge 
Hurt  in  Hackett  v.  State,  13  Tex.  App.  406.  A  charge  ''applicable  to  the 
case''  means  applicable  to  the  case  as  averred  in  the  indictment  and  made  by 
the  evidence.  Kotins  v.  State,  3  Tex.  App,  13 ;  Lieter  v.  State,  Id.  17;  Clark, 
Crim.  Laws  Tex.  515  et  seq.^  and  note,  204m 

The  instruction  quoted  above  was  excepted  to,  and  a  bill  of  exceptions  re- 
served. But  for  the  fact  that  the  patent  error  was  cured  in  subsequent  por- 
tions of  the  charge,  where  it  was  sought  to  apply  the  law  to  the  facts,  the  er- 
ror would  have  been  fatal,  and  have  necessitated  a  reversal.  That  a  charge, 
however,  is  to  be  considered  as  a  whole,  and  not  by  isolated  paragraphs,  in 
determining  its  validity  and  sufficiency,  la  the  well-established  rule  of  prac- 
tice in  this  state,  and  if,  as  a  whole,  it  is  sufficient,  the  demands  of  the  law 
are  met.  Hart  v.  State,  21  Tex.  App.  163.  Where  an  instruction  is  erro- 
neous, and  not  afterwards  cured  in  the  charge,  it  will,  if  excepted  to,  be 
ground  for  reversible  error,  without  inquiry  as  to  the  probability  of  injury 
done  by  it.  Niland  v.  State,  19  Tex.  App.  166;  Clanton  v.  State,  20  Tex. 
App.  615;  Paulin  v.  State,  21  Tex.  App.  436.  There  is  a  striking  pmission 
in  tlie  general  charge.  The  jury  are  nowhere  told  that,  if  they  do  not  believe 
the  defendant  guilty,  they  should  find  him  not  guilty  or  acquit  him.  A  fail- 
ure to  so  instruct  might  have  a  tendency  to  impress  the  jury  with  the  be- 
lief that,  in  the  opinion  of  the  court,  the  defendant,  was,  under  no  circum- 
stances, entitled  to  be  acquitted,  even  if  they  believed  him  not  guilty. 

Several  requested  instructions  were  aaked  by  defendant  and  refused.  We 
do  not  believe  £ftiy  error  was  oommitted  in  this  raspect,  the  instructions  not 
being  correct  in  law. 

After  their  retirement,  and  after  they  had  been  considering  the  case  for  some 
time,  the  jury  returned  into  court,  and  propounded  several  questions  upon 
which  they  desired  additional  instructions  from  the  court  These  instructions 
the  court  gave  in  writing,  and  we  believe  that  in  the  main  they  are  substan- 
tially correct,  and  not  obnoxious  to  the  objections^  urged  against  them  that 
they  are  not  responsive  to  the  questions  asked  or  applicable  to  the  facta  in 
evidence. 

We  come  now  to  the  consideration  of  the  motion  for  a  new  trial.  With- 
out going  over  or  discussing  any  of  the  other  grounds,  we  will,  at  the  risk  of 
prolixity,  and  because  it  is  a  most  terrible  ariaignmeni  of  the  fairness,  jue- 
tice,  and  impartiality  of  the  trial  and  proceedings  in  the  lower  court,  oppy  in 
full  the  thirteenth  ground  of  said  motion,  as  we  find  it  in  the  record,  as  fid- 
lows,  viz.: 

'*(13)  Because  defendant  did  not  get  a  fair  and  impartial  trial,  and  such  as 
is  guarantied  him  by  the  constitution  and  the  laws  of  the  state  of  Texas,  for 
the  following  reasons,  to-wit:  From  the  very  day  that  defendant  was  first 
arrestee],  charged  with  the  murder  of  said  infant,  the  prejudice  in  Clay  county 
has  been  so  very  great,  continually  up  to  tliis  time,  against  defendant,  that 
he  hfis  been  wholly  unable  to  obtain  a  fair  and  impartial  trial;  that  a  short 
time  after  his  arrest,  he  was  taken  from  the  jail  of  Clay  county  by  a  mob 
of  citizens  of  Clay  county,  and  hung  in  the  jail  yard,  and  that  the  sheriff 
of  Clay  county,  by  force  cut  down  said  defendant  just  before  life  was  ex- 
tinct; that  at  another  time,  during  the  examining  trial  of  defendant  before 
Ben  F.  Turner,  justice  of  the  peace,  in  the  court-house  of  Clay  county,  a 
large  number  of  citizens  of  Clay  county  obtained  and  prepared  a  rope  with 
which  to  hang  defendant  out  of  the  second  story  window  of  said  court- 
house, and  which  was  prevented  by  means  unknown  to  defendant;  that  the 
people  of  Clay  county  have  continually  threatened  to  hang  this  defendant, 

Digitized  by  VjUUV  IC 


Tex.]  8TEAGALD  V.  STATE.  779 

and  still  say  that  they  wi]l  hang  him,  regardless  of  all  law,  if  not  hung  by 
the  law  in  Clay  county,  Texas;  that  said  people  of  Clay  county  have  or- 
ganized, and  did  organize  before  the  trial  of  this  case,  and  agreed  between 
themselves  that,  if  a  change  of  venue  was  granted  defendant  in  this  case, 
they  would  hang  him  before  defendant  left  the  court-house,  or  that,  if  this 
case  was  continued,  tliat  they  would  hang  defendant  at  once,  or  that,  if  de- 
fendant was  cleared  by  a  jury,  they  would  then  hang  him  before  he  could 
leave  the  court-house ;  that  at  all  times  when  this  defendant  was  brouglit 
from  the  jail  of  Clay  county  to  the  court-house,  said  mob  was  there,  ready, 
willing,  and  determined  to  execut;^  their  said  threats;  that  the  prejudice  was 
so  great  against  defendant  that  not  a  man  could  be  found  who  was  willing  to 
risk  his  life  and  liberty  by  making  an  affidavit  for  a  change  of  venue  in  this 
case;  that  the  district  attorney  himself  stated  to  defendant's  counsel»  and  (as 
defendant  is  informed  and  believes)  to  the  court,  that  the  prejudice  against 
defendant  in  Clay  county  was  so  great  that  he  himself  would  make  a  motion 
to  change  the  venue  if  there  was  any  law  authorizing  him  so  to  do;  that  the 
honorable  district  judge  who  tried  this  case  had  full  knowledge  cf  the  above 
foots,  and  that  the  d^endanVs  attorn^,  who  were  appointed  by  the  court 
to  defend  him,  applied  in  person  to  the  court,  and  stated  the  abof>e  facts  to 
him,  and  ashed  the  court  to  change  the  venue  of  his. own  motion,  as  defendr 
ant  could  in  no  event  obtain  a  fair  afid  impartial  trial  in  Clay  county^ 
which  the  court  refused  to  do,  giving  no  reason  therefor;  that»  although  de- 
fendant was  not  ready  for  trial,  and  his  attorneys  had  only  been  appointed  by 
the  court  to  defend  him  a  day  or  two  bef oi^  the  trial,  the  defendant  and  his 
attorneys  were  forced  and  compelled  to  announce  ready  for  trial,  and  go  into 
the  trial  of  this  case,  for  the  reason  that  tliey  well  knew*  and  had  been  told  by 
alarge  number  of  persons  then  present  in  the  court-house,  that  unless  defend* 
ant  did  go  into  trial  that  said  persons  would  then  and  tiiere  take  defendant  out 
of  Uie  cltarge  of  the  officers  by  force,  and  bang  him  until  he  was  dead,  and 
defendant  well  knew  that  said  persons  were  detei-mined  to  do  so;  that  in  ob- 
taining a  jury  to  try  said  case,  about  three  hundred  persons  disqualified  them- 
selves as  jurors  in  defendant's  case  on  the  ground  that  they  had  formed  an 
opinion  as  to  defendant's  guilt,  and  that  said  opinion  formed  was  against  de- 
fendant; that  defendant  was  compelled  to  take  several  jurors  who  were  on 
the  jury  that  tried  this  case,  who  were  wholly  disqualified  by  reason  of  hav- 
ing formed  an  opinion,  for  the  reason  that  he  was  bound  to  obtain  a  jury  and 
try  the  case,  or  be  hung  by  a  mob;  that  in  truth  and  in  fact  twelve  men  could 
not  be  found  in  Clay  county  who  had  not  formed  such  an  opinion  as  to  the 
guilt  or  innocence  of  defendant  as  would  influence  them  in  finding  a  verdict,, 
and  that  said  prejudice  is  still  so  great  against  defendant  in  Clay  county  that 
the  people  say  openly  that  if  this  case  is  reversed  by  the  court  of  appeals  that 
they  will  hang  the  defendant;  that  the  prejudice  was  and  is  so  great  against 
defendant  that  the  court  found  it  almost  impossible  to  get  an  attorney  to  de- 
fend defendant  in  this  case,  and  that  all  the  attorneys  at  the  bar  infused  to  de- 
fend defendant,  and  the  court  was  compelled  to  require  and  force  attorneys  to 
defend  this  defendant. 

"Defendant  further  says  that  the  reason  he  did  not  file  his  motion  for  anew 
trial  within  two  days  after  the  verdict  of  the  jury  was  retiurned,  and  not  be- 
fore this  time,  is  because  the  attorneys  who  were  appointed  by  the  court  to 
defend  the  defendant  in  the  trial  of  the  case  positively  failed  and  refused  to 
make  a  motion  for  a  new  trial,  or  appeal  this  case  for  defendant,  although 
urged  and  requested  by  defendant  so  to  do;  the  said  attorneys  giving  as  their 
reason  that  they  had  already  done  a  large  amount  of  work  in  this  case,  and 
that,  if  they  appealed  the  case,  they  would  make  a  large  number  of  enemies 
in  Clay  county;  and  defendant  says  that  he  has  been  at  all  times,  and  still  is, 
wholly  unable  to  employ  counsel  or  pay  them  a  fee  in  this  case.  That  he  has 
no  means  whatever,  and  he  has  tried  to  get  assistance  from  his  friends,  but 
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has  wholly  failed;  and  that,  since  the  verdict  of  the  jury  was  rendered  In  this 
case,  this  defendant  has  been  without  counsel  to  represent  him  or  advise  him 
until  this,  the  fourteenth  day  of  April,  1886,  when  the  court  appointed  coun- 
sel to  perfect  this  defendant's  appeal.  Wherefore  defendant  prays  that  this 
motion  be  entertained  by  the  court,  and  the  verdict  of  the  Jury  and  Judgment 
of  the  court  heretofore  rendered  in  this  cause  be  S€%  aside,  and  a  new  trial 
granted  defendant  in  this  case." 

This  motion  for  anew  trial  was  subscribed  and  sworn  to  by  the  defendant. 
If  but  one-tenth  part  of  it  be  tme,  then  there  can  be  no  question  but  that  it 
should  have  been  granted  on  account  of  error  of  the  court  in  ti7ing  the  case 
under  such  circumstances.  One  of  the  statutory  grounds  for  a  new  trial  is 
where  the  court  ''has  committed  a  material  error  calculated  to  injure  the  rights 
of  the  defendant."  Code  Orlm.  Proc.  art.  777,  subd.  2.  There  is  a  direct 
charge,  it  will  be  noted,  in  this  motion  that  the  facts  stated  were  known  to 
be  true  by  the  trial  Judge.  If  the  statements  were  not  true,  it  would  appear 
to  have  been  an  easy  matter  to  deny  and  controvert  them.  It  is  provided  by 
the  statute  that  "the  state  may  take  issue  with  the  defendant  upon  the  truth 
of  the  causes  set  forth  in  the  motion  for  a  new  trial,  and  in  such  case  the  judge 
shall  hear  evidence,  by  affidavit  or  otherwise,  and  determine  the  issue. "  Code 
Crim.  Proc.  art.  781.  The  language  is,  "the  state  may  take  issue."  We  will 
not  say  that  it  is  the  duty  of  the  state  to  take  issue  in  every  case  where  a  mo- 
tion for  new  trial  is  made,  as,  for  instance,  where  the  ordinary  formal  grounds 
only  are  assigned,  as  that  "the  verdict  is  contrary  to  the  law  and  the  evidence, 
and  the  court  misdirected  the  Jury  as  to  the  law,"  and  the  like;  but,  where 
the  integrity  and  impartiality  and  fairness  of  the  trial  is  attacked,  and  the 
same  is  capable  of  proof,  it  seems  to  us  but  reasonable  that  the  state  should  take 
issue  upon  tbo  causes  set  forth,  and  that  in  such  cases,  unless  the  facts  stated 
are  in  themselves  patent  and  against  the  motion,  the  judge  should  hear  evi- 
dence and  determine  the  issue  upon  the  evidence.  Reynolds  v.  State,  7  Ter. 
App.  516;  Childs  v.  State,  10  Tex.  App.  188;  Stanley  v.  State,  16  Tex.  App. 
399, 400;  Harris  v.  State,  17 Tex.  App.  559;  Moore  v.  State,  18 Tex.  App.  212. 

If  the  facts  surrounding  the  prisoner  were  such  as  are  detailed  as  having 
taken  place  before  the  trial,  and  those  facts  were,  as  charged,  known  to  the 
judge,  and  he  had  good  reason  to  believe  or  was  satisfied  from  said  facts  "that 
a  trial  alike  fair  and  impartial  to  the  accused  and  to  the  state"  could  not  be 
had  in  the  county,  he  should  upon  his  own  motion  have  ordered  a  change  of 
*venue  to  any  county  in  his  own  or  in  an  adjoining  district,  stating  in  his  order 
the  grounds  for  such  change  of  venue.  Code  Crim.  Proc.  art.  576;  Cox  r. 
State,  8  Tex.  App.  254.  The  power  to  change  the  venue  of  cases  is  by  the 
constitution  vested  in  the  courts,  to  be  exercised  as  provided  bylaw.  Const, 
art.  3,  §  45;  Code  Crim.  Proc.  art.  18;  Cox  v.  State,  8  Tex.  App.  254;  Webb 
V.  State,  9  Tex.  App.  490;  Bohannon  v.  State,  14  Tex.  App.  271.  At  all 
events,  if  information  of  such  facts  and  circumstances  as  are  stated  was 
brought  to  the  knowledge  of  the  Judge  by  the  attorneys  whom  he  had  ap- 
pointed to  defend,  and  who  were  officers  of  his  court,  and  who  stated  good  and 
sufficient  reasons  why  defendant  was  unable  to  make  the  statutory  motion 
himself,  it  was  his  duty  at  least  to  Inquire  into  the  matter  and  hear  testimony 
in  order  that  he  might  know  what  his  duty  was  in  the  premises,  and  act  upon 
it  accordingly.  And  if,  as  stated,  the  district  attorney  knew  the  facts,  and 
that  "on  account  of  the  lawless  condition  of  affairs  in  the  county  a  fair  and 
impartial  trial  as  between  the  accused  and  the  state  could  not  be  safely  and 
speedily  had,"  "or  that  the  life  of  the  prisoner  would  be  jeopardized  by  atrial 
in  the  county  in  which  the  case  was  pending, "  then  the  statute  gave  him  the 
right  to  move,  and  it  was  his  duty  to  move,  for  and  try  to  obtain  a  change  of 
venue.    Code  Crim.  Proc.  art.  577. 

Among  English-speaking  peoples  "the  right  of  trial  by  Jury"  has  always 
been  considered,  and  Sir  William  Blackstone  justly  denominates  it  "the  paUa- 
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dium  of  cIyU  idgbtsu  "  Our  conBtitution  requires  that  it  ''shall  remain  invior 
late."  Bill  of  Bights,  g  15.  As  an  essential  factor  in  the  protection  of  the 
life  and  liberty  of  the  citizen,  it  is  considered  so  important  that  our  laws  de- 
clare that  "the  defendant  to  a  criminal  prosecution  for  any  offense  may  waive 
any  right  secured  to  him  by  law,  except  the  right  of  trial  by  jury  in  a  felony 
case."  Code  Crim.  Proc.  art.  23.  But  he  is  not  only  entitled  to  a  trial  by 
jury,  but  our  constitution  characterizes  the  kind  of  jury  which  is  to  try  him, 
and  says,  *' the  accused  shall  Mve  a  speedy  public  trial  by  an  impartial  Jury.  ** 
Bill  of  Bights,  g  10.  Kot  only  so,  but  it  is  also  the  will  and  policy  of  the  law 
that  the  '*  trial  shall  be  alike  fair  and  impartial  to  the  accused  and  the  state.  ** 
An  impartial  jury  and  a  fair  trial  is  what  the  state  demands,  and  in  her  de- 
mands she  is  no  respecter  of  persons.  She  has  one*law  for  all, — the  high  and 
the  low,  the  rich  and  the  poor,  the  friendless,  the  most  debased  and  hardened  of 
criminals.  The  greater  and  more  horriUe  the  crime  charged  the  greater  and 
more  imperative  the  necessity  that  these  safeguards — these  landmarks  <^  the 
law— should  be  constantly  looked  to  and  kept  steadily  in  view,  lest,  perchance, 
they  should  be  forgotten,  denied,  or  ignored  in  those  natural  promptings  of  a 
manty,  it  may  be,  and  certainly  a  human,  instinct,  which,  standing  appalled 
and  outraged  at  the  very  contemplation  of  such  heinous  iniquity,  condemned 
the  snspected  criminal  in  advance,  and  mainly,  perhaps,  through  the  magni- 
tude and  terpitude  of  his  imputed  crime.  In  such  cases,  when  the  popular 
mind  is  inflamed,  and  popular  indignation  is  ready  and  clamorous  to  become 
the  executioner  of  its  own  vengeance,  it  is  the  part  of  an  honest,  fearless, 
manly  judiciary  to  uphold  the  standard  of  the  law,  and  to  vindicate  its  majesty 
and  integrity  regardless  of  all  consequences. 

This  appelant  may  be  guilty  of  one  of  the  most  horrible  crimes  ever  known 
in  the  annals  of  crime  in  this  or  any  other  country.  He  may  justly  deserve 
to  ''die  the  death"  that  has  been  awarded  him  in  this  proceeding.  But  if, 
from  the  circumstances  surrounding  the  trial  which  led  to  his  conviction, 
there  is  ground  to  believe  that  the  same  was  probably  not  fair  and  impartial, 
and  if  error  prejudicial  to  the  rights  of  the  accused  is  manifest  in  the  rulings 
of  the  court,  it  is  the  duty  of  this  court,  on  appeal,  to  see  that  the  conviction 
shall  not  stand,  and  that,  if  the  defendant  is  to  be  hung,  he  be  hung  accord- 
ing to  law. 

For  the  errors  we  have  pointed  out  and  discussed  the  judgment  is  reversed 
and  the  cause  remanded. 


May  v.  State.! 
{(hurt  of  AppeaU  of  Texof,    December  17,  18S6.) 

L  CaiKIRAL  PbACTIO»— <501ITIirUAN0»— DlMQENCB. 

Diligence  to  procure  the  attendance  at  the  trial  of  an  absent  witnen  la  enential 
to  the  award  of  a  postponement. 
2.  Hubdsb^Instructiokb— Degbbbs. 

Charge  of  the  coart  is  properly  confined  to  murder  of  the  first  degree  when,  as  in 
this  case,  the  evidence  shows  only  a  killing  upon  express  malice,  and  negatives  a 
homicide  of  a  lower  degree. 
S.  SAMB^TiEsnxoirT  of  Aoookplicb. 

In  the  absence  of  testimony  tending  to  inoalpate  a  state's  witness  as  an  accomplice, 
the  trial  court  properly  refused  a  special  charge  upon  the  law  of  accomplice  testi- 
mony. 

Appeal  from  district  court,  Lamar  county. 

The  appellant  in  this  case  was  convicted  in  the  first  degree  for  the  murder 
of  one  Henry  Moore,  in  Lamar  county,  Texas,  on  the  sixt)i  day  of  January, 
1885.    A  life  term  in  the  penitentiary  was  the  penalty  assessed. 

1  Reported  by  Hessn.  Jackson  A  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peals. 
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The  state  proved  that,  while  walking  along  the  highway  behind  the  de- 
ceased, talking  to  him,  the  appellant  deliberately  shot  the  deceased  throng 
the  head,  explaining  to  the  one  witness  that  he  had  sent  deceased  word  that 
he  would  kill  him  if  he  stole  any  more  of  Vincent's  cattle.  One  witness  for 
the  defense  testified  thnt,  a  few  days  before  the  killing,  deoeased  asked  him 
where  he  could  find  defendant;  that  he  was  going  to  kill  defendant  for  aocns* 
ing  him  of  cattle-theft;  and  that,  knowing  deceased  to  be  a  dangerous  man* 
he  (the  witness)  reported  the  threat  to  the  defendant. 

No  appearance  for  appellant.    Asajb,  Atty.  9en.  BurtSf  for  the  State. 

WiLLSoN,  J.  1.  We  perceive  no  error  in  the  action  of  the  court  refosing 
defendant's  application  te  postpone  the  trial  of  the  cause.  No  sufficient  dili- 
gence was  shown  to  obtain  the  testimony  of  the  absent  witnesses.  The  fiusts 
expected  to  be  proved  by  all  the  absent  witnesses,  except  the  witness  Biggs* 
were  proved  by  other  witnesses  on  the  trial,  and  were  not  controverted  bj 
the  state.  As  to  the  facts  expected  to  be  proved  by  the  witness  Biggs,  there 
is  no  probability  whatever  of  their  truth,  as  shown  by  the  evidence  adduced 
on  the  triaL  Defendant's  confession,  and  all  the  evidence  in  the  case,  eon* 
dusively  contradict  the  existence  of  such  facts. 

2.  It  was  not  error  to  omit  to  charge  the  law  of  murder  in  the  second  d^ 
gree  and  manslaughter.  There  is  not  a  particle  of  evidence  in  the  case  whioh 
would  demand  or  even  warrant  such  charges.  The  evidence  conclusively 
shows  a  dear  case  of  murder  upon  express  malice.  When  the  evidence,  as  In 
this  case,  totally  fails  to  raise  an  issue  of  a  lower  degree  of  homicide  than 
murder  in  the  first  degree,  the  court  need  not  and  should  not  charge  upon  any 
lower  grade  of  homidde.  Smith  v.  State^  15  Tex.  App.  139 ;  Dameil  v.  Static 
Id.  70;  Davis  v.  State,  14  Tex.  App.  645;  Benevides  v. State,  Id.  378;  Rhodet 
V.  State,  17  Tex.  App.  579;  Bryant  y.  State,  18  Tex.  App.  107;  Johnson  v. 
State,  Id.  385;  Jaokaon  v.  State,  Id.  586. 

3.  There  was  no  drror  in  refusing  to  give  the  special  charge  requested  by 
defendant  in  regard  to  accomplice,  testimony.  Thera  was  no  evidence  show- 
ing  that  the  witness  Crowder  was  an  accomplice  with  defendant  in  rdation 
to  the  murder.  Defendant  himself  stated  that  Crowder  had  nothing  to  do 
with  it,  and  the  other  evidence  in  the  case  corroborates  his  statement.  It 
could  not  have  changed  the  result  had  the  spedal  charge  been  given,  and  had 
the  jury  believed  that  Crowder  was  an  accomplice,  because  his  testimony  was 
fully  corroborated  by  other  evidence. 

4.  There  is  no  error  in  the  charge  of  the  court.  It  is  a  full,  fair,  and  cor- 
rect explanation  of  the  law  applicable  to  the  case.  The  definition  and  ex* 
planation  of  express  malice  therein  given  is  in  accordance  with  tlie  authori- 
ties.   Willson,  Crim.  Forms,  No.  710,  p.  332,  and  cases  there  dted. 

We  find  no  error  whatever  in  the  conviction.  The  evidence  establishes  a 
most  malicious  and  atrocious  murder,  and,  but  for  the  bad  character  of  the 
deceased,  the  jury  would  doubtless  have  assessed  against  the  defendant  the 
death  penalty.    The  judgment  is  affirmed. 


TOOKK  9.  STATB.1 

(ChuH  of  AppeaJt  of  Texat,    January  26,  1887.) 

Cbimiital  pRAcnoE— Right  of  Accused  to  be  Heard  iw  Person. 

The  constitutional  right  of  an  accnsed  to  appear  and  be  heard  in  person  in  his 
own  behalf  applies  onlj  to  trial  in  the  ni$i  pnu$  court.  See  the  opinion  m  exionao 
on  the  question. 

Appeal  from  district  court,  Travis  county. 

>  Reported  by  Messrs.  Jackson  A  Jaclcson,  official  reporters  of  the  Texas  court  of  ap- 
peals. 
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The  oonviction  in  this  case  Mas  for  swindling,  and  the  penalty  assessed  was 
a  term  of  four  years  in  the  penitentiary. 
No  appearance  for  the  appellant.    Asat  Atty.  Ben,  Burts,  for  the  State. 

White,  P.  J.  This  appeal  is  from  a  sentence  of  fonr  years  in  the  peniten- 
tiary upon  a  conviction  of  swindling.  Appellant  is  an  attorney  at  law,  and 
he  has  addressed  a  letter  to  the  court  requesting  that  an  order  he  made  to 
have  him  brought  from  the  jail  of  Travis  county,  in  which  he  is  confined,  to 
Galveston,  in  order  that  he  may  appear  in  person  before  and  in  person  pre- 
sent to  this  court  the  appeal  ho  has  taken  from  the  judgment  of  the  lower 
court.  We  have  caused  bis  letter  to  be  filed,  and  will  treat  It  as  a  motion  to 
that  effect.  As  shown  by  the  record  appellant  was  represented  in  the  trial 
court  by  three  attorneys  of  the  Austin  bar,  two  of  whom,  at  least,  have  for 
years  been  officers  of  this  court,  and  are  known  to  be  attorneys  of  standing 
and  ability.  It  is  further  shown  that  the  case  was  conducted  by  them  for  the 
defense  ^nth  skill  and  ability;  at  least,  it  is  not  shown  by  the  record  ttiat  any- 
thing was  omitted  by  them  in  the  conduct  of  the  case  likely  to  benefit  their 
client*  The  question  arising  from  the  motion  is,  has  an  appellant  in  a  crimi- 
nal case  a  right  to  demand  that  he  be  allowed  to  present  his  appeal  in  propria 
persona  in  the  court  of  last  resort?  We  have  been  unable  to  find  any  case  in 
which  this  precise  question  has  been  adjudicated,  in  our  own  or  any  of  the 
courts  of  the  United  States. 

It  is  provided  in  our  state  constitution  that  "in  all  criminal  cases  the  ac- 
cused shall  have  a  speedy  public  trial  by  an  impartial  jury.  *  *  *  He 
shall  have  the  right  of  being  heard  by  himself  or  counsel,  or  both;  shall  be 
confronted  by  the  witnesses  against  him,"  etc.  Const.  Bill  of  Rights,  §  10. 
This  identical  provision  is  found  in  the  constitution  of  1845,  (1  Pasch.  Dig. 
p.  48,)  and  has  been  retained  unaltered  In  each  subsequent  organic  instru- 
ment. In  the  sixth  article  amending  the  constitution  of  the  United  States 
the  provision  is  that  the  accused  shall  have  the  assistance  of  counsel  for  his 
defense.  Rev.  St.  7.  Mr.  Cooley  says:  "With  us  it  is  a  universal  principle 
of  constitutional  law  that  the  prisoner  shall  be  allowed  a  defense  by  counsel.** 
Cooley,  Const.  Lim.  (4th  Ed.)  412.  In  addition  to  counsel,  our  constitution, 
it  will  be  observed,  gives  him  the  right  of  being  "heard  by  himself." 

At  nisi  prina  trials  the  right  of  ^ing  heard  cannot  be  denied  the  accused. 
In  Word  v.  Com.,  8  Leigh,  743,  it  was  held  that  "upon  the  trial  of  a  question 
of  fact  in  a  criminal  case  the  accused  has  tlie  right  to  be  heard  by  counsel 
before  the  jury,  and  the  court  has  no  right  to  prevent  him  from  being  heard, 
however  simple,  clear,  unimpeached,  and  conclusive  the  evidence  in  its  opin- 
ion may  be."  And  in  People  v.  Keenan,  13  Cal.  581,  the  court  say:  "It  is 
unquestionably  a  constitutional  privilege  of  the  accused  to  be  fully  heard  by 
counsel  An  opportunity  must  be  afforded  him  for  full  and  complete  de- 
fense." 

We  are  of  opinion  that  a  fair  and  legitimate  construction  of  our  constitu- 
tional provision  limits  the  right  of  a  defendant  to  be  "heard  by  himself"  to  the 
nisi  prius  trial.  The  language  of  section  10  shows  that  the  intention  was  to 
declare  rights  pertaining  to  the  trial  before  a  jury  or  court  where  the  charge 
was  being  investigated  on  the  introduction  of  evidence.  This  we  think  is 
apparent  from  the  reading  of  the  section,  which  is:  "In  all  criminal  prosecu- 
tions  the  accused  shall  have  a  speedy  public  trial  by  an  Impai-tial  jury.  He 
shall  have  the  right  to  demand  the  nature  and  cause  of  the  accusation  against 
him.  He  shall  not  be  compelled  to  give  evidence  against  himself.  He  shall 
have  the  right  of  being  heard  by  himself  or  by  counsel,  or  both;  shall  be  con- 
fronted wi&  the  witnesses  against  him ;  and  shall  have  compulsory  process 
for  obtaining  witnesses  in  his  favor.  And  no  person  shall  be  held  to  answer 
for  a  criminal  offense  unless  on  an  indictment  of  a  grand  jury,"  etc.  Evi- 
dently these  matters  all  relate  to  proceedings  in  the  trial  court;  and  the  order 
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of  argument  in  the  trial  court  is  specially  provided  for  by  statute.  Code 
Crim.  Froc.  arts.  667,  668.  That  the  construction  we  have  placed  upon  the 
defendant's  right  to  be  heard  in  person  is  correct  is  further  shown  by  the  leg* 
islative  declaration  that  *'the  defendant  to  a  criminal  action  need  not  be  per- 
sonally present  upon  the  hearing  of  his  cause  in  the  court  of  appeals;  but  he 
may  appear  in  person  in  cases  when  by  law  he  is  not  committed  to  jail  upon 
appeal."  Code  Crim.  Proc.  art.  840.  And  "where  the  defendant  appeals  in 
any  case  of  felony,  he  shall  be  committed  to  jail  until  the  decision  of  the  court 
of  appeals  can  be  made  and  received."    Code  Crim.  Proc  art.  841. 

Presentation  and  argument  of  cases  on  appeal  are  regulated  by  the  rules 
of  the  court.  In  criminal  cases  the  same  rules  as  are  prescribed  for  the  su- 
preme court  in  civil  cases  apply  to  the  court  of  appeals.  See  2  Tex.  App. 
637-639.  645.  There  is  no  rule  other  than  that  mentioned  in  article  840, 
Code  Crim.  Proc.,  contemplating  the  fact  of  the  personal  presence  of  the  ac- 
cused in  the  court  of  appeals  on  the  hearing  of  an  appeal.  Besides,  the  fact 
that  there  is  no  law  for  such  procedure,  the  impolicy  of  such  a  rule  is  strik- 
ingly apparent.  In  the  first  place  there  is  no  necessity  for  his  appearance, 
since  all  the  matters  which  can  legitimately  come  before  the  court  shoidd  be, 
and  are  supposed  to  be,  in  the  transcript  of  the  record.  And  again,  if  such 
a  rule  should  be  established  or  recognized,  there  is  not  an  appealed  felony  case 
scarcely  in  which  the  riglit  would  not  be  claimed  and  demanded,  and  the  state 
subjected  to  thousands  of  dollars  of  needless  and  useless  expense  in  complying 
with  it.  We  do  not  think  that  any  such  right  is  even  contemplated,  much  ' 
less  guarantied,  by  the  constitution  and  laws  of  the  state;  and  we  are  farther 
of  opinion  that  the  establishment  of  such  a  precedent  would  be  decidedly 
detrimental  to  the  pecuniary  interests  of  the  state,  without  proving  of  the 
least  benefit  to  parties  appealing.  AppeUant*s  motion  to*  be  brought  in  per- 
son before  this  court  to  enable  him  to  present  his  appeal  is  overruled. 

With  regard  to  the  disposition  of  the  case  upon  its  merits,  we  deem  it  only 
necessary  to  say  that  we  have  given  this  record  our  most  mature  considera- 
tion, and  are  constrained  to  declare  that  we  have  been  unable  to  find  in  it 
any  reversible  error.    Wherefore  the  judgment  is  alfirmed. 


Serio  9.  State.i 
(Omtfi  of  Appeals  of  Team,    January  S,  18S7.) 

1.  RAPK— NOLLV  PBOflBQUI  AB  TO  PaRT— iNSTRUCTTOirs. 

The  indictment  in  this  case  contained  two  counts,  the  first  of  which  charged  the 
rape  of  a  child  under  the  age  of  10  years,  and  the  second  the  rape  of  a  woman  by 
force,  threats,  and  fraud.  Meld  that,  the  state  having  entered  a  noOe  prose^gui  as  to 
the  first  count,  it  was  no  longer  an  issue  in  the  case,  and  therefore  the  trial  court, 
by  charging  the  law  of  such  a  rape,  committed  a  fatal  error. 

2.  8AMB—Ap]PLioATtoir  OF  Chabob  to  ''Gasb." 

The  *'  case"  to  which  the  statute  requires  the  charge  of  the  court  to  apply  means 
the  case  as  made  by  the  evidence.  If,  then,  the  eviaence  shows  the  rape  to  have 
been  committed  by  one  or  two  of  the  several  means,  viz.,  force,  threats,  or  fraud, 
but  not  by  all  three  of  those  means,  it  Is  error  to  charge  the  jury  upon  all  three  of 
the  said  means.  In  other  words,  though  the  indictment  charged  tne  three  means, 
the  cliarge  should  be  confined  to  the  means  only  that  was  proved  by  the  evidence. 
See  the  opinion  for  instructions  of  the  court  held  erroneous  in  the  particulars  indi- 
cated. Note,  also,  that  the  charge  upon  the  subject  of  penetration,  while  correct 
in  the  abstract,  Is  misleading,  and  therefore  incorrect  in  its  application  to  the  case 

Appeal  from  district  court,  Cameron  county. 

The  conviction  in  this  case  was  for  the  rape  of  Ooncepclon,  (Uias  "Cbona," 
Oil  vera,  in  Cameron  county,  Texas,  on  the  tenth  day  of  August,  1886.  The 
death  penalty  was  assessed  against  the  appellant.    The  testimony  for  the  state 

^Reported  by  Messrs.  Jackson  A  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
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established  a  rape  by  force  only.    The  defense  relied  upon  an  alibi.    The  de- 
cision does  not  otherwise  call  for  a  statement  of  the  case. 

Ko  appearance  for  appellant.    Asst.  Atty.  Gen,  BurtSt  for  the  State. 

Hurt,  J.  This  is  a  conviction  for  rape,  with  the  death  penalty  assessed. 
The  indictment  contains  two  counts:  (1)  That  defendant  had  carnal  knowl- 
edge of  a  female  under  the  age  of  10  years;  (2)  that  the  said  Genaro  Serio 
did  feloniously  and  unlawfully  make  an  assault  in  and  upon  said  Concepcion, 
alias  "Chona,"  Olivera,  and  did  then  and  there,  by  means  of  said  assault,  and 
by  force,  threats,  and  fraud,  and  without  the  consent  of  the  said  Concepcion 
Olivera,  alias  "Chona"  Olivera,  then  and  there,  rape  and  ravish,  and  have 
carnal  knowledge  of,  the  said  Concepcion  Olivera,  alias  "Chona"  Olivera; 
she,  the  said  Concepcion,  alias  '*  Chona, "  Olivera,  being  then  and  there  a  woman . 
Upon  the  trial  a  nolle  prosequi  was  entered  upon  the  first  count,  and  hence 
the  appellant  was  tried  alone  upon  the  second  count. 

The  record  furnishes  not  the  slightest  fact  or  circumstance  tending  to  show 
that  the  rape  was  accomplished  by  threats  or  fraud.  The  court, liowever, 
charged  the  jury  as  follows:  "(1)  You  are  instructed  that  rape  is  the  carnal 
knowledge  of  a  woman,  without  her  consent,  obtained  by  force,  threats,  or 
fraud,  or  the  carnal  knowledge  of  a  female  under  the  age  of  ten  years,  with 
or  without  consent,  and  with  or  without  the  use  of  force,  threats,  or  fraud. 
«  «  «  (8)  The  threats  must  be  such  as  might  reasonably  create  a  just  fear 
of  death  or  great  bodily  harm,  in  view  of  the  relative  condition  of  the  parties, 
as  to  health,  strength,  and  all  other  cirqumstances  of  the  case.  (4)  The  fraud 
must  consist  in  the  use  of  some  stratagem  by  which  the  woman  is  induced  to 
believe  tHat  the  offender  is  her  husband,  or  in  administering,  without  her 
knowledge  or  consent,  some  substance  producing  unnatural  sexual  desire,  or 
such  stupor  as  prevents  or  weakens  resistance,  and  committing  the  offense 
while  she  is  under  the  influence  of  such  substance.  It  is  a  presumption  of 
law,  which  cannot  be  rebutted  by  testimony,  that  no  consent  was  given  un- 
der the  circumstances  in  this  paragraph  of  the  charge. " 

Appellant  at  the  time  excepted  to  the  whole  charge — Firsts  upon  the  grounds 
that  it  did  not  contain  the  law  of  the  case;  and,  second,  that  it  was  calculated 
to  mislead  and  confuse  the  jury.  That  part  of  the  charge  relating  to  rape 
upon  a  female  under  the  age  of  10  years  was  indirectly,  if  not  directly,  called 
to  the  attention  of  the  court.  This  appears  from  the  exception  reserved  at 
the  time. 

It  is  the  duty  of  the  court  to  submit  to  the  jury,  by  proper  instructions,  the 
law  applicable  to  the  very  case.  What,  therefore,  is  this  case?  Jt  is  that 
charged  in  the  indictment,  and  supported  by  evidence.  The  appellant  was 
tried  upon  the  second  count,  the  first  count  having  been  eliminated  by  a  nolle 
proseqitij  so  far  as  the  trial  was  concerned.  The  appellant  being  tried  upon 
the  second  count  alone,  the  state  must  be  held  to  show  that  the  carnal  knowl- 
edge was  obtained  by  force,  threats,  or  fraud;  and  this,  even  though  the  proof 
might  show  that  the  female,  at  the  time  of  the  commission  of  the  offense,  was 
under  the  age  of  10  years.  This  is  evident;  for  with  the  elimination  of  the 
first  count  disappears  from  the  indictment  every  allegation  that  the  female 
was  under  the  age  of  10  years.  It  follows,  therefore,  that  the  portion  of  the 
charge  relating  to  rape  upon  a  female  under  the  age  of  10  years  was  not  the 
law  applicable  to  the  case  upon  trial. 

Again,  the  case,  as  below  stated,  is  that  which  is  properly  alleged,  and 
which  is  supported  by  evidence.  The  second  count  alleges  a  rape  by  force, 
threats,  and  fraud.  If,  therefore,  the  state  could  show  that  the  carnal  knowl- 
edge was  had  by  either  of  the  means  alleged  alone,  or  by  the  first  two  (towit, 
force  and  threats^  combined,  a  conviction  would  be  proper,  since  all  these 
means  are  charged.  If  the  evidence  tended  to  show  a  rape  consummated  by 
force  and  threats,  it  would  become  the  duty  of  the  trial  judgeQjtoj^Hf^Bi^ijQjQlc 
v.3s.w.no.8— 50  ^ 
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the  jury  the  law  applicable  to  both  phases  of  the  case.  Similarly  with  regard 
to  rape  by  fraud.  But  notwithshinding  all  the  means  contained  in  the  Code 
are  charged,  viz.,  force,  threats,  and  fraud,  still  the  case  would  be  that  which 
has  evidence  to  support  it,  and  to  the  case  as  made  the  charge  sliould  be  con- 
fined. In  the  case  under  consideration  there  is  no  evidence  tending  to  sup- 
port a  rape  by  threats  or  fraud.  Hence  the  charge  should  have  been  restricted 
to  a  case  in  which  force  alone  was  used.  The  court  should  have  treated  the 
case  just  as  though  the  indictment  contained  no  allegation  of  threats  or  fraud; 
thus  pointedly  directing  the  minds  of  the  jury  to  the  case  made  by  the  testi- 
mony. 

Again,  the  whole  charge  being  excepted  to,  because  being  calculated  to  mis- 
lead and  confuse  the  jury,  we  must  look  to  all  its  parts  to  determine  whether 
or  not  the  exceptions  were  well  taken.  Looking,  then,  to  the  charge  as  a 
whole,  our  attention  is  drawn  to  the  following:  "Penetration  only  is  neces- 
sary to  be  found  upon  a  trial  for  rape. "  The  proposition  is  correct  if  pre- 
sented to  the  jury  in  such  a  manner  as  not  to  mislead.  As  presented  in  the 
charge  complained  of,  it  may  have  had  the  effect  to  induce  the  jury  to  believe 
that  all  that  was  necessary  upon  a  trial  for  rape  was  to  prove  the  fact  of  pen- 
etration. The  jury  should  have  been  instructed  that,  to  have  carnal  knowl- 
edge of  the  woman,  it  was  not  required  to  prove  an  emission;  that,  if  the  evi- 
dence showed  a  penetration  of  the  male  parts  of  the  defendant  into  the  fe- 
male parts  of  the  woman,  this  would  be  sufficient.  We  are  not  attempting 
to  give  a  precedent  for  a  charge  upon  this  offense,  but  we  are  endeavoring  to 
fallow  that  the  charge  as  given,  being  unconnected  with  the  subject  of  sexual 
intercourse  between  the  parties,  may  liave  misled  the  jury,  to  the  injury  of 
the  appellant. 

We  are  of  the  opinion  that  the  court  erred  in  referring  to  rape  upon  a  female 
under  the  age  of  10  years,  in  the  charge  relating  to  a  rape  committed  by 
threats,  in  the  charge  which  relates  to  a  rape  by  fraud,  and  in  the  cliarge 
upon  the  subject  of  penetration.  The  second  and  third  errors  were  not  made 
in  defining  the  offense  of  rape  simply,  but  were  carried  into  that  part  of  the 
charge  (the  fifth  paragraph)  which  seeks  to  make  a  direct  application  of  the 
law  to  the  facts  of  the  case.  This  being  the  case,  we  are  of  opinion  that,  tak- 
ing the  charge  as  a  whole,  the  errors  therein  contained  were  calculated  to  in- 
jure the  rights  of  the  defendant. 

The  judgment  is  reversed,  and  the  cause  remanded. 


Wade  v.  State.* 
(Court  of  Appeals  of  Texas.    January  8,  1887.) 

1.  LiCENSB — Occupation  Tax — Validity  of  Order  Imposing — RsTAiLiNa  LigroR. 

See  the  opinion  in  extenso  for  an  order  of  the  commissioners'  court  held  sufficient 
to  operate  as  a  levy  of  a  county  occupation  tax  upon  retail  liquor  dealen$,  and  there- 
fore to  have  been  properly  received  in  evidence. 

2.  Same-— Proof  of  Occupation— Weight  of  Evidence. 

As  tending  to  establish  the  nature  of  the  defendant's  occupation,  the  coiu't  proiH 
erly  admitted  evidence  tliat  his  son,  as  his  employe,  sold  medicated  bitters,  the  de- 
fendant never  having  paid  the  tax  levied  on  retail  liquor  dealers.  But  see  the  state- 
ment of  the  case  for  a  special  instruction  upon  the  question  held  to  have  been  prop- 
erly refused  as  being  upon  the  weight  of  evidence. 

3.  Same— Evidence. 

See  the  opinion  for  evidence  held  sufficient  to  support  the  conviction. 

Appeal  from  county  court,  Burleson  county. 

The  conviction  in  this  case  was  for  pursuing  the  occupation  of  selling  in- 
toxicating liquors  without  having  first  paid  the  occupation  tax  levied  there- 

^  Reported  by  Messrs.  Jackson  &  Jackson,  official  reportei-s  of  the  Texas  court  oY  ap- 
peals. ,  J 
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for.  The  penalty  assessed  was  a  fine  of  $450.  The  opinion  states  the  effect 
of  the  evidence  adduced  upon  the  trial. 

The  special  requested  instruction  referred  to  in  the  second  head-note  of  this 
report  reads  as  follows:  "Defendant  asks  the  court  to  instruct  the  jury  that 
if  you  believe  from  the  evidence  that  the  son  of  the  defendant,  during  his  ab- 
sence, sold  bitters  in  quantities  less  than  one  quart,  this  sale  cannot  be  im- 
puted to  defendant  unless  it  has  been  also  proven  tiiat  the  defendant  had 
authorized  him  to  so  sell;  and  the  fact  that  he  was  the  son  of  tlie  defendant 
raises  no  presumption  that  he  was  defendant's  agent  for  the  purpose  of  sell- 
ing liquor  unlawfully."  The  motion  for  new  trial  raised  the  question  dis- 
cussed in  the  opinion. 

E,  Q,  Ragsdale  and  W,  JT.  Homan,  for  appellant.  J,  H.  Burts,  Asst.  Atty . 
Gen.,  for  the  State* 

WiLLSON^  J.  1.  There  is  no  particular  form  prescribed  by  law  for  an  order 
of  the  commissioners'  court  levying  an  occupation  tax,  nor  is  there  any  stat- 
ute prescribing  the  requisites  of  such  an  order.  With  reference  to  the  occu- 
pation tax  upon  liquor  dealers  it  is  provided  that  the  commissionei*s^  courts  of 
the  several  counties  shall  have  power  to  levy  and  collect  a  tax  for  the  coun- 
ties equal  to  one-half  the  state  tax  upon  such  occupation.  Acts  17th  Leg. 
Reg.  Sess.  p.  21,  §  2,  At  a  regular  term  of  the  commissioners'  court  of  Bur- 
leson county,  convened  in  May,  1886,  an  order  of  said  court  was  made  and 
entered  as  follows:  "There  shall  be  levied  and  collected  on  all  occupations 
pursued  in  said  county  of  Burleson,  which  are  not  specially  provided  for  by  the 
laws  of  this  state,  a  tax  of  one-half  of  the  state  occupation  tax  as  levied  by 
the  laws  of  the  state."  This  order,  we  think,  is  a  sufficient  and  valid  levy  of 
An  occupation  tax  for  the  county  upon  the  occupation  of  liquor  dealer.  It  was 
not  essential  to  name  the  precise  amount  of  the  tax  levied,  because  that 
Amount  is  made  certain  by  reference  to  the  statute  of  the  state,  which  fixes 
the  amount  of  the  state  occupation  tax  at  $300  per  annum  for  the  occupation 
of  engaging  in  the  sale  of  spirituous,  vinous,  or  malt  liquors  or  medicated  bit- 
ters in  quantities  of  less  than  one  quart.  Acts  17th  Leg.  Heg.  Sess.  p.  112, 
§  1.  The  tax  levied  for  the  county,  being  one-half  said  state  tax,  must  there- 
tore  be  8150,  and  could  not  be  any  other  amount.  We  are  of  the  opinion  that  the 
court  did  not  eiT  in  admitting  said  order  in  evidence^  and  did  not  err  in  in- 
structing the  jury  that  said  order  levied  a  tax  in  favor  of  said  county  upon 
said  occupation  of  ^150.  It  w-as  the  province  of  the  court  to  construe  the 
order  and  Instruct  the  jury  as  to  its  legal  effect. 

We  are  cited  by  counsel  for  defendant  to  the  case  of  Mansfield  v.  State, 
17  Tex.  App.  468.  It  is^laimed  by  counsel  that  this  court  in  that  case  held 
a  simimilar  order  of  a  conmiissioners'  court  to  be  invalid  and  insufficient.  It 
will  be  found,  by  a  careful  examination  of  that  case,  that  the  question  as  to 
the  validity  and  sufficiency  of  the  order  was  not  before  this  court,  and  was 
not  discussed  or  passed  upon  by  us.  The  trial  court  held  the  order  to  be  in- 
valid, and  rejected  it  when  offered  in  evidence  by  the  state,  but  this  ruling 
of  the  trial  court  was  not  presented  for  revision  in  this  court,  and  was  not  de- 
tennined  or  considered  in  disposing  of  the  case. 

2.  Considering  the  charge  of  the  court  as  a  whole,  we  think  the  law  of  the 
case  was  fully  and  correctly  given  to  the  jury.  All  of  the  special  instructions 
requested  by  defendant,  except  one,  appear  to  have  been  given.  The  one  re- 
fused was,  in  our  opinion,  properly  refused.  That  the  defendant's  son,  wliile 
in  charge  of  defendant's  bar-room,  sold  medicated  bitters  while  conducting 
defendant's  business,  was  admissible  as  a  circumstance  tending  to  prove  that 
the  defendant  was  engaged  in  the  occupation  of  selling  medicated  bitters. 
The  special  instniction  refused  related  to  this  evidence,  and  Was,  we  think,  a 
charge  upon  the  weight  of  said  evidence,  and  therefore  was  ])roperly  refused. 

3.  There  is  suflicient  evidence,  in  our  judgment,  to  support  the  conviction. 
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Several  instances  of  the  sale  of  medicated  bitters  by  defendant  during  the 
months  of  July  and  August,  1886,  are  clearly  established  by  the  evidence. 
As  to  whether  or  not  the  evidence  showed  that  defendant  had  pursued  or  en- 
gaged in  the  occupation  of  selling  spirituous  liquors  or  medicated  bitters, 
without  first  obtaining  license  therefor,  was  fully  and  clearly  submitted  to 
the  jury  as  a  question  of  fact  for  their  determination.  The  jury  found  against 
the  defendant  upon  this  question  of  fact,  and  that  finding  is  sustained  by  the 
evidence.  Man8flel(py.  State,  17  Tex.  App.  468. 
We  find  no  error  in  the  conviction,  and  the  judgment  is  affirmed. 


Bangel  v.  Si*ate.* 
{Court  of  Appeals  of  Texas,    January  8.  1887.) 

1.  Larceny— Of  Cattle— Indictment— Arrest  op  Judgment. 

See  the  statement  of  the  case  for  the  substance  of  an  indictment  held  sufficient  to 
charge  the  offense  of  theft;  wherefore  the  motion  in  arrest  of  judgment  alleging  the 
insufficiency  of  the  indictment  to  negative  the  consent  of  the  owners  to  the  taking, 
was  properly  overruled. 

2.  WiTNEBS— AOOOMPLICE. 

Accomplices  under  the  common-law  rule,  were,  before  conviction  and  sentence, 
competent  witnesses  for  or  against  each  other.    The  change  in  the  rule  by  the  Code 
of  this  state  does  not  affect  the  competency  of  such  aooomplioes  to  testify  for  the 
state. 
S.  Same— LsADiNo  Question. 

Leading  questions  are  such  as  may  be  answered  bv  yes  or  no.    "  Was  this  [ezhib- 
iting  a  fac-simile]  the  brand  that  was  on  the  animal  killed?  **  was  clearly  a  leading 
question,  and  in  permitting  it  the  trial  court  erred,  under  the  circamstanoes  of  this 
case. 
4.  Larceny— Instruotiosb. 

See  the  opinion  in  extenso  for  a  state  of  proof  to  which  the  trial  court,  having  failed 
in  its  charge  to  apply  the  law  controlling  accomplice  testimony,  erred  in  refusing  a 
requested  instruction  upon  that  subject. 

Appeal  from  district  court,  Cameron  county. 

This  was  a  conviction  for  theft  had  under  an  indictment,  the  charging  part 
of  which  reads  as  follows:  "*  *  *  Jose  Ma.  Eangel  on  or  about  the  fif- 
teenth day  of  July,  A.  D.  1886,  in  Cameron  county,  Texas,  did  fraudulently 
take  and  steal  from  and  out  of  the  posession  of,  and  without  the  consent  of, 
John  Kennedy,  then  and  there  holding  same  for  the  Kennedy  Pasture  Com- 
pany one  certain  head  of  neat  cattle,  then  and  there  the  proper^  of  said  Ken- 
nedy Pasture  Company,  and  without  the  consent  of  the  said  Kennedy  Pasture 
Company,  with  intent  to  deprive  said  John  Kennedy  and  said  Kennedy  Pas- 
ture Company  of  the  value  thereof,  and  to  appropriate  the  same  to  the  use 
and  benefit  of  him,  the  said  Jose  Ma.  Bangel,  agaiifit  the  peace  and  dignity 
of  the  state. '^  The  penalty  imposed  by  the  jury  was  a  term  of  two  years  in 
th<)  penitentiary.  The  rulings  of  the  court  do  not  call  for  a  statement  of  the 
evidence. 

No  appearance  for  the  appellant.    Asat,  Atty.  Gen,  BurtSf  for  the  State. 

White,  P.  J.  Objections  to  the  indictment  contained  in  appellant's  motion 
in  arrest  of  judgment  were  not  maintainable,  and  it  was  not  error  to  overrule 
said  motion. 

It  was  not  error  to  permit  the  state,  over  objections  of  defendant,  to  in- 
troduce as  witnesses  against  him  the  two  particepes  criminiSf  Juan  Bravo 
and  Atenogenes  Segura,  who  were  charged  with  the  same  offense  by  separate 
indictments.  Parties  charged  as  principals,  accomplices,  or  accessories, 
whether  in  the  same  indictment  or  different  indictments,  cannot  be  intro- 

^  Reported  by  Messrs.  Jackson  &  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peals. 


Digiti 


ized  by  Google 


Tex.]  EPPERSON  V.  STATE.  789 

duced  s»  witnesses  for  one  another.  This  is  statutory.  Code  Crim.  Proc. 
art.  731.  But  we  have  no  statute  that  parties  so  situated  may  not  be  in- 
troduced as  witnesses  against  one  another.  In  so  far  as  the  prosecution  is 
concerned,  the  rule  at  common  law  with  regard  to  the  admissibility  of  such 
evidence  is  unchanged  by  our  statute.  "At  common  law,  accomplices,  under 
certain  exceptions,  before  conviction  and  sentence,  were  competent  witnesses 
either  for  or  against  each  other;  and  this  rule  has  not  been  so  changed  by  the 
Code  of  this  state  as  to  disqualify  such  witnesses  from  testifying  in  behalf  of 
the  state."    Myers  v.  State,  3  Tex.  App.  8. 

While  the  witness  Juan  Bravo  was  testfying,  the  district  attorney  handed 
witness  a  paper  purporting  to  be  a  certificate  of  the  brand  of  the  Kennedy 
Pasture  Company,  the  alleged  owner  of  the  animal  in  question;  a  represen- 
tation of  the  brand  being  contained  in  said  certificate.  After  witness  had 
examined  the  same,  the  district  attorney  for  the  purpose  of  identifying  this 
brand  with  the  one  on  the  stolen  animal,  asked  said  witness  the  following 
question,  viz.:  "Is  this  the  brand  that  was  on  the  animal  killed?"  Defend- 
ant, by  counsel,  objected  because  the  question  was  leading,  but  the  court  over- 
ruled the  objection,  and  permitted  the  witness  to  answer.  "A  leading  ques- 
tion is  one  which  may  be  answered  by  yes  or  no,  and  suggests  the  desired 
answer."  Mathis  v.  Buford,  17  Tex.  152;  1  Whart. Ev.  (2  Ed.)  §  499;  Tins- 
ley  V.  Carey,  26  Tex.  850;  Kennedy  v.  State,  19  Tex.  App.  620.  Tested  by 
the  rule,  under  the  peculiar  circumstances  shown  in  connection  therewith, 
the  question  was  clearly  leading,  and  the  court  erred  in  overruling  the  ob- 
jection. 

The  testimony  in  the  case  tended  to  implicate  the  staters  witness  Tobias  as 
Aparticeps  criminis  in  the  theft  of  the  animal.  The  witness  Segura  says: 
"Tobias  himself  buried  the  bones  [of  the  stolen  calf]  inside  the  Jacal.  ♦  ♦  * 
I  do  not  know  how  long  Tobias  remained.  He  certainly  remained  until 
the  meat  was  finished."  In  the  sixth  paragraph  of  his  charge  to  the  jury, 
the  court  properly  instructs  them  with  regard  to  the  necessity  of  corrobora- 
ition  in  so  far  as  the  accomplice  testimony  of  the  witnesses  Segura  and  Bravo 
was  concerned,  but  does  not  charge  the  necessity  of  corroboration  with  re- 
gard to  the  testimony  of  Tobias,  in  case  the  Jury  should  conclude  from  the 
•evidence  that  this  witness  also  was  a  particeps  criminis.  Upon  this  omission 
•of  the  court,  defendant's  counsel  based  a  special  exception  to  the  charge,  and 
^gain  called  the  error  to  the  attention  of  the  court  in  the  motion  for  a  new 
•trial.  It  was  an  essential  part  of  the  law  of  the  case  that  the  jury  should 
have  been  properly  instructed  upon  this  phase  of  the  evidence,  inasmuch  as 
4;his  witness  was  corroborating  the  testimony  of  the  other  accomplices. 

For  the  errors  indicated,  the  judgment  is  reversed,  and  the  cause  remanded 
for  another  trial. 


Epperson  v,  Statb.^ 

{Court  of  Appeals  of  Texas,    January  26,  1887.) 

1.  Embezzlement— By  Bailee— Ihbtbuctions. 

If,  at  the  time  he  sold  the  property  intrusted  to  his  care  as  a  bailment,  the  bailee 
had  conceived  and  had  the  intent  to  defraud  his  bailor  of  the  value  of  the  property, 
and  appropriate  the  same  to  his  own  use,  it  is  immaterial  whether  or  not  he  had 
an  tb  ority  to  sell  the  property .  Harboring  the  in  ten  t  at  the  tlm  e  of  the  sale,  his  sub- 
sequent sale  of  the  property  and  conversion  to  his  own  use  of  the  proceeds,  whether 
or  not  he  bad  authority  to  make  the  sale,  was  an  embezzlement  of  the  property. 
See  the  opinion  in  extenso  for  a  charge  of  the  court  upon  the  question  which,  har- 
monizing with  the  rule,  is  held  correct. 

>  Reported  by  Messrs.  Jackson  &  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peals. 
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2.  Same— EviDKN'CK. 

See  the  statement  of  the  case  for  evidence  held  sufficient  to  disclose  a  fraudulent 
intent,  and  to  support  a  conviction  for  embezzlement. 

Appeal  from  district  court,  Grayson  county. 

Tlie  first  count  in  the  indictment  in  this  case,  upon  which  the  appellant 
was  tried  and  convicted,  charged  the  appellant  with  the  embezzlement  of  an 
organ  of  the  value  of  $57,  the  property  of  R.  A.  Caylor,  in  Grayson  county, 
Texas,  on  the  twenty-first  day  of  September,  1885.  A  term  of  two  years  in. 
the  penitentiary  was  the  penalty  assessed  by  the  jury. 

The  state's  proof  disclosed  that  the  appellant  received  an  organ  from  one 
R.  A.  Caylor,  as  agent  to  sell  the  same  for  the  said  Caylor,  and  to  pay  over 
the  proceeds  to  the  said  Caylor;  that  he  sold  the  same  at  once,  failed  to  pay 
over  the  proceeds  to  said  Caylor,  and  long  afterwards  denied  to  said  Caylor 
that  the  sale  was  consummated;  but  averred  that  negotiations  for  the  sale  of 
the  same  were  then  in  progress.  The  state  further  proved  sunsdr}'  false  state- 
ments in  connection  with  the  transaction,  and  that  appellant  sold  the  organ 
as  his  own  property.  Two  witnesses  testified  for  the  appellant  that  Caylor 
admitted  to  them  that  he  made  an  outright  sale  of  the  organ  to  appellant  on 
credit.  This  testimony  was  denied  by  Caylor  when  placed  on  the  stand  in  re- 
buttal. 

Bryant  i&  Dillard,  for  appellant.    Asst,  Atty.  Gen,  Burts,  for  the  State. 

WiLLSON,  J.  There  are  two  counts  in  the  indictment,  the  first  charging 
embezzlement  of  an  organ,  and  the  second  embezzlement  of  the  proceeds  of  a 
sale  of  said  organ.  After  the  evidence  was  all  in,  the  state  elected  to  proceed^ 
upon  the  first  count,  and  the  conviction  was  had  upon  said  first  count  for  th& 
embezzlement  of  the  organ.  It  appears  from  the  evidence  that  the  defend- 
ant, as  agent  for  one  Caylor,  received  the  organ  in  question  for  sale.  He  was 
to  sell  said  organ  for  ;&57,  of  which  amount  $20  was  to  be  paid  in  cash,  and 
the  remainder  was  to  be  paid  in  notes  of  the  purchaser  secured  by  a  lien  on 
the  organ.  Defendant  sold  the  organ  to  one  Earnhart,  and  received  in  pay- 
ment in  money,  $45,  and  the  balance  of  the  purchase  price  was  paid  by  Earn- 
hart in  boarding  defendant's  wife.  He  never  accounted  to  Caylor  for  the 
amount  received  for  the  organ  from  Earnhart.  Caylor  had  the  possession 
and  control  of  the  organ  at  the  time  the  defendant  received  it,  although  the 
legal  title  thereto  remained  in  the  manufacturers,  Estey  &  Camp. 

Defendant  excepted  to  the  third  paragraph  of  the  court's  charge,  which  is 
as  follows:  "If  you  believe  from  the  evidence  that  the  defendant  received 
from  the  said  Caylor  the  organ  in  question,  under  an  agreement  that  the  de- 
fendant should  act  as  the  agent  of  the  said  Caylor  in  the  sale  of  said  organ» 
and  that  defendant  should  sell  said  organ,  and  pay  over  to  and  deliver  to  said 
Caylor  a  certain  sum  in  money  or  notes  that  defendant  should  secure  from 
the  sale  of  said  organ,  and  you  further  believe  that  defendant  sold  said  organ 
as  his  own  property,  and  not  as  agent  for  said  Caylor,  and  that  at  the  time  of 
said  sale  the  defendant  had  the  fraudulent  intent  to  appropriate  the  proceeds 
of  said  sale  to  his  own  use,  and  that  in  pursuance  of  said  intent  the  defend- 
ant afterwards  appropriated  the  proceeds  of  said  sale  to  his  own  use  and 
benefit,  without  the  consent  of  said  Caylor,  the  defendant  would,  under  such 
circumstances,  be  guilty  of  embezzling  the  organ;  but  if  you  believe  it  was- 
the  intention  of  the  defendant  to  act  in  good  faith  towards  said  Caylor »  and. 
carry  out  his  alleged  agreement,  and  that  he,  after  said  sale,  conceived  for  the- 
first  time  the  intention  to  appropriate  the  proceeds  of  the  sale,  he  would  not 
be  guilty  of  embezzling  the  organ." 

We  do  not  think  the  exceptions  to  this  paragraph  of  the  charge  are  well 
grounded.  As  we  understand  the  law.  it  clearly  and  distinctly  states  the 
correct  rule  as  announced  in  the  decisions  upon  the  subject. 

In  Leonard  v.  State,  1  Tex.  App.  417,  this  court  uses  the  following  Ian- 
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guage:  "We  are  of  the  opinion  that,  notwithstanding  appellant  may  have  had 
authority  to  make  a  sale  of  the  cotton  alleged  to  have  been  embezzled,  yet,  if 
he  sold  the  same  with  the  formed  intention  to  defraud  the  owner,  and  to  con- 
vert it  to  his  own  use  and  benefit,  he  is  as  much  guilty  of  embezzlement  of 
the  cotton  as  if  he  had  no  authority  to  make  such  sale.  What  is  embezzle- 
ment? A  fraudulent  appropriation  of  the  property  of  another  by  a  person  to 
whom  it  has  been  intrusted.  There  is  no  settled  mode  by  which  this  appro- 
priation must  take  place,  and  it  may  occur  in  any  one  of  the  numberless 
methods  which  may  suggest  itself  to  the  particular  individual.  The  mode  of 
embezzlement  is  simply  a  matter  of  evidence,  and  not  pleading:  and  the  ap- 
pellant in  this  case  was  charged,  in  the  usual  form,  that  he  *  did  embezzle, 
fraudulently  misapply,  and  convert  to  his  own  use '  the  particular  property 
described.  If  he  sold  it  with  the  honest  purpose  of  delivering  the  proceeds  to 
the  owner,  and,  after  such  sale,  conceived  the  fraudulent  intention,  he  would 
not  be  guilty  of  embezzlement  of  the  cotton  at  least.  But  if  the  sale  was 
simply  a  means  to  effectuate  his  fraudulent  purpose  to  convert  the  property 
to  his  own  use, — in  other  words,  to  steal  it, — it  is  as  much  an  act  of  conver- 
sion as  if  he  had  shipped  it  clandestinely  to  a  foreign  port,  and  there  disposed 
of  it." 

The  case  of  Baker  v.  StatCf  6  Tex.  App.  344,  cited  by  counsel  for  defend- 
ant in  support  of  exceptions  to  said  paragraph  of  the  charge,  is  not  in  point, 
the  question  therein  decided  being  different,  and  the  statute  upon  which  said 
decision  is  based  having  been  materially  changed  with  respect  \o  the  ques- 
tion involved  in  said  decision. 

We  are  of  the  opinion  that  said  paragraph  of  the  charge  is  not  only  correct 
in  principle,  but  that  it  was  applicable  to  and  demanded  by  the  evidence  in 
the  case,  and  that  there  is  sufficient  evidence  to  waiTant  the  finding  of  the 
jury  that,  at  the  time  defendant  sold  the  organ,  he  entertained  the  fraudulent 
purpose  of  appropriating  the  proceeds  of  such  sale  to  his  own  use.  The  ques- 
tion of  his  intent  in  making  said  sale — whether  it  was  fraudulent  or  honest — 
was  properly  and  clearly  submitted  to  the  jury. 

There  iire  some  other  objections  made  by  defendant  to  the  charge  of  the 
court,  but  we  are  of  the  opinion  that  the  charge  is,  in  all  respects,  sufficient 
and  unobjectionable;  and,  such  being  the  case,  there  was  no  error  in  refusing 
the  special  chaiges  requested  by  the  defendant. 

There  is  no  error  in  the  conviction,  and  the  judgment  is  affirmed. 

Rice  tj.  State.* 
{Ocmrt  of  Appeals  of  Texas.    January  12,  1887.) 

1.  Cbiuinal  Pbactice— Pbelimikary  Examination— Confessiox—Evipenck  of. 

Though  warned  by  the  justice  of  the  probable  consequences  of  bis  plea,  the  ac- 
cused, on  his  examining  trial,  pleaded  guilty,  upon  the  suggestion  or  the  injured 
party  that  to  do  so  would  secure  the  lightest  penalty.  Proof  of  this  plea  on  tb.c 
tinal  trial  was  objected  to.  Held,  that  the  objection  was  properly  overruled.  See 
the  opinion  on  the  question.' 

2.  Same— Confessions — When  Admissible. 

Notwithstanding  the  earlier  decisions  on  the  question,  the  doctrine  now  obtains 
that,  to  render  a  confession  inadmissible  upon  the  ground  that  it  was  induced  by 
the  promise  of  some  benefit  to  the  accused,  such  promise  must  be  positive,  uiu^l  be 
of  such  character  as  would  be  likely  to  influence  the  accused  to  speak  untruthfully, 
and  must  be  niade  or  sanctioned  by  some  person  in  authority.  The  inducement 
insisted  upon  in  this  case  does  not  come  witliin  the  rule.' 

^Reported  by  Messrs.  Jackson  &  Jackson,  official  reporters  of  the  Texas  court  of  ap- 
peals. 

'Mere  advice  to  tell  the  truth,  in  the  absence  of  threat  or  other  inducement,  is  not 
sufficient  to  exclude  a  confession.  People  v.  Mc(.^allam,  (N.  Y.)  9  N.  E.  Rep.  502;  Com, 
V.  Preece,  (^klass.)  5  N.  E.  Rep.  49-1 ;  Heldt  v.  State,  (Neb.)  30  N.  W.  Rep.  626. 

For  general  discussion  as  to  when  confessions  are,  and  when  not,  admissible  in  evi- 
dence, see  Uoober  v.  State,  (Ala.)  1  South.  Rep.  574,  and  note. 
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8.  Same— Complaint  to  Identify  Ofpbnbe. 

As  pertineDt  to  show  the  particular  charge  to  which  the  defendant  pleaded  guilty, 
and  to  identify  the  offense  to  which  the  confession  of  guilt  related,  the  trial  court 
properly  admitted  in  evidence  the  complaint  to  which  the  defendant  pleaded  guilty 
oefore  the  magistrate. 
4.  Same— CoNTiNUANCB. 

The  truth  of  the  facts  set  out  in  the  application  for  continuance  not  appearing  to 
be  probably  true  when  viewed  in  the  light  of  evidence  adduced  on  the  trial,  the 
ruling  of  the  trial  court  refiising  the  continuance  will  not  be  revised. 

Appeal  from  district  court,  Wheeler  county. 

The  conviction  in  this  case  was  for  the  theft  of  a  horse,  the  property  of  Ike 
Mansker,  in  Wheeler  county,  Texas,  on  the  twentieth  day  of  June,  1886.  A 
term  of  five  years  in  the  penitentiary  was  the  penalty  imposed  by  the  verdict. 
The  theft  by  the  appellant  was  established  by  overwhelming  testimony. 

W,  H.  CMgsbf/f  for  appellant.    Asst.  Atty,  Gen,  Burts,  for  the  State. 

WiLLSON,  J.  This  conviction  is  for  the  theft  of  a  horse,  the  property  of 
one  Mansker.  Before  indictment  found,  the  defendant  had  been  arrested  un- 
der warrant  of  a  magistrate  issued  upon  a  complaint  charging  defendant  with 
said  theft,  and,  upon  examination  of  said  charge  before  said  magistrate,  the 
complaint  was  read  to  the  defendant  by  the  magistrate,  and  the  defendant 
pleaded  guilty  thereto.  Upon  the  trial  of  this  case  upon  the  indictment,  the 
state  was  permitted,  over  the  objections  of  the  defendant,  to  prove  said 
plea  of  guilty  made  before  said  magistrate.  This  ruling  of  the  court  is  in- 
sisted  upon  as  error.  It  was  proved  that,  before  said  plea  was  made,  the 
magistrate  cautioned  the  defendant  that  what  be  might  say  would  be  used  in 
evidence  against  him.  It  was  also  proved  that,  just  prior  to  said  caution  and 
plea,  Mansker,  the  owner  of  the  horse,  had  advised  the  defendant  "to  plead 
guilty  to  the  theft  of  the  horse,  that  it  would  go  better  with  him."  Defend- 
ant's plea  of  guilty  was  not  made  as  a  voluntary  statement  under  article 
262  of  the  Code  of  Criminal  Procedure.  It  was  not  reduced  to  writing,  and 
signed  by  the  defendant,  but  was  merely  an  oral  statement  that  he  was  guilty 
of  the  charge  contained  in  the  complaint.  It  was  therefore  an  extrajudicial^ 
not  a  j\idicialy  confession.  To  have  constituted  it  a  judicial  confession  it 
must  have  been  made  in  a  voluntary  statement  of  the  accused  taken  before  a 
magistrate  in  accordance  with  law.  But,  notwithstanding  it  is  to  be  re- 
garded as  an  extrajudicial  confession,  it  was  admissible  in  evidence  if  xsoiun- 
tarily  made,  after  having  been  first  cautioned  that  it  might  be  used  against 
him.  Code  Crim.  Proc.  art.  750.  It  is  made  clear  by  the  evidence  that  before 
making  the  plea  the  defendant  was  properly  and  sufllciently  cautioned  that 
it  might  be  used  against  him. 

The  only  serious  question  is,  was  the  plea  a  wilv/niary  confession?  It  is 
contended  by  def  endan  t's  counsel  that  it  was  not,  because  the  defendant  was  in- 
duced to  make  said  plea  by  the  advice  of  Mansker,  the  owner  of  the  horse,  that 
"it  would  go  better  with  him"  to  so  plead.  Under  the  earlier  decisions  upon 
this  subject,  the  objection  to  the  confession  would  perhaps  be  well  taken,  but 
the  almost  universally  recognized  doctrine  now  is  that,  to  render  a  confession 
inadmissible  upon  the  ground  that  it  was  induced  by  the  promise  of  some 
benefit  to  the  accused,  such  promise  must  be  positive,  and  must  be  made  or 
sanctioned  by  a  person  in  authority.  It  must  also  be  of  such  character  as 
would  be  likely  to  influence  the  accused  to  speak  untruthfully.  Whart.  Crim. 
Ev.  §  651  et  seq,;  Thompson  v.  8tate,  19  Tex.  App.  595.  The  confession 
in  this  case  is  not  within  the  rule  stated,  and  was,  we  think,  a  voluntary  con- 
fession, within  the  meaning  of  the  statute,  made  after  the  defendant  had  been 
duly  cautioned  that  it  might  be  used  against  him,  and  it  was  not  error  to  per- 
mit said  confession  to  be  proved. 

It  was  not  error  to  permit  the  state  to  read  in  evidence  the  complaint  to 
which  the  defendant  had  pleaded  guilty  before  the  magistrate.    This  was  per- 
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tinent  and  competent  evidence  to  show  the  particular  charge  to  which  the  de- 
fendant had  pleaded  guilty,  and  to  identify  the  offense  to  which  the  confes- 
sion of  guilt  related  with  the  offense  for  which  the  defendant  was  on  trial. 

We  will  not  revise  the  action  of  the  court  in  refusing  the  defendant's  ap- 
plication for  a  continuance,  because,  in  our  opinion,  the  evidence  adduced  on 
the  trial  does  not  show  that  the  facts  set  forth  in  said  application,  as  to  the 
testimony  of  the  absent  witnesses,  were  probably  true.  Code  Grim.  Proc.  art. 
560,  subd.  6. 

We  have  found  no  error  in  the  conviction,  and  the  judgment  is  affirmed. 


Stapjleton  v.  Commonweaxth. 

{Oourt  of  Appeals  of  Kentucky.    March  10,  1887.) 

1.  Courts— CwMiwAL  Jubisdiotion— Change  in  Judicial  Distbict. 

The  Kentucky  circuit  courts  being  vested  by  the  Kentucky  constituiion  with 
ori^nal  jurisdiction  in  all  criminal  cases,  they  can  onlj^  be  deprived  of  it  by  direct 
legislation,  and,  in  case  of  repeal  of  the  l^islation,  the  jurisdiction  immediately  re- 
vives. If,  alter  an  indictment  has  been  found,  the  county  in  which  it  is  found  is  re- 
moved from  thejudicial  district  to  whicJi  it  has  previously  belonged,  and  the  crimi- 
nal court  of  the  district  is  deprived  of  jurisdiction  over  that  county,  the  jurisdiction 
of  the  circuit  court  revives,  and  the  indictment  is  properly  tried  in  that  court. 

2.  Homicide — Self-Depense— Evidence. 

Evidence  examined,  and  held  not  to  show  that  accused  acted  in  self-defense  in 
taking  the  life  of  deceased,  but  to  show  that  accused  sought  to  provoke  a  fight,  and, 
after  deceased  had  whipped  him,  he  went  off,  and  armed  himself,  returned,  and 
killed  deceased. 

3.  CoNTiNUAKOB— Absent  Witness— Homicide. 

In  a  murder  trial,  a  continuance  on  account  of  the  absence  of  a  witness  was  re- 
fused the  accused.  The  accused  expected  to  prove  by  the  witness  that  deceased  had 
threatened  his  (accused)  life.  Held,  that  the  appellate  court  would  not  reverse  be- 
cause of  such  refusal,  it  appearing  that,  even  if  threats  were  made,  accused  had  no 
fear  of  deceased,  or,  if  he  nad,  sought  to  provoke  deceased,  that  he  might  have  an 
excuse  for  killing  him. 

Appeal  from  circuit  court,  Magoffin  county. 

Indictment  agadnst  appellant,  John  Stapleton,  for  the  murder  of  Callahan 
IVhite.  Verdict  of  guilty,  and  defendant  aentenoed  to  penitentiary  for  21 
years,  from  which  defendant  appeals.  The  indictment  was  found  in  the  Ma- 
goffin criminal  court,  Magoffin  county  being  then  in  the  sixteenth  judicial 
district;  but  before  the  trial  the  county  was  put  into  another  district  by  act  of 
the  legislature,  and  the  indictment  waB  transferred  to  the  Magoffin  circuit 
court.  The  act,  however,  although  repealing  the  criminal  court  of  the  six- 
teenth judicial  district,  as  to  Magoffin  county,  did  not  in  express  terms  restore 
criminal  jurisdiction  to  the  Magoffin  circuit  court  Defendant  objected  to  the 
order  of  transfer  as  enoneous. 

A,  H.  Howard,  and  T.  T.  Fitepatrick,  for  appellant.  P.  W,  Hardin,  for 
appellee. 

Pbyor,  0.  J.  The  transfer  of  the  case  from  the  Magoffin  criminal  oourt  to 
the  Magoffin  circuit  court  was  proper,  as  was  held  by  this  court  in  a  similar 
case  of  Anderson  v.  Com,,  ante,  127. 

The  instructions  were  all  proper,  giving  to  the  accused  the  full  benefit  of  the 
plea  of  self-defense,  and  no  error  in  the  record  that  we  perceive  calculated  in  any 
manner  to  prejudice  the  rights  of  the  accused.  That  previous  difficulties  be- 
tween these  parties  had  produced  a  state  of  feeling  resulting  in  the  killing  of 
White  is  no  doubt  true,  but  here  the  life  of  the  deceased  was  taken  at  a  time 
when  he  was  in  no  danger  of  bodily  harm,  and  after  the  fight  had  terminated. 
Such  is  the  testimony  on  the  part  of  the  commonwealth,  and  while  appellant's 
statement  is  to  the  contrary,  and  to  some  extent  corroborated,  the  jury  were  the 
sole  judges  of  the  fact,  and  believed  what  the  witnesses  for  the  commonwealth 
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Stated  in  regard  to  the  killing,  and  not  the  statements  of  the  witnesses  for  the 
defense.  It  is  manifest  that  the  accused  originated  the  difficulty  on  the  day 
the  fatal  shot  was  fired.  He  passed  by  the  home  of  White,  within  a  few  step^ 
of  his  door,  and,  turning  his  face  towards  it,  cried  out,  "This  is  the  bull-dog, " 
and  crowed.  A  neighbor  and  relative  of  the  deceased  was  in  the  house  at  the 
time,  and  remarked  to  the  deceased  that,  if  he  would  go  out  and  whip  the 
accused,  he  would  pay  the  costs.  To  this  the  deceased  assented,  and  mader 
as  the  proof  shows,  an  assault  on  the  accused  with  his  fists,  getting  the  better 
of  the  fight,  and  chastising  the  accused  for  his  rude  conduct.  While  this  was 
improper  on  the  part  of  the  deceased,  still  it  did  not  justify  the  taking  of  his 
life  when  the  accused  was  in  no  danger  of  the  slightest  bodily  harm.  He 
had  already  been  whipped  for  his  insolence,  and  was  on  his  way  from  the 
scene  of  the  fight,  when  he  returned  and  shot  White  with  a  plstoL  There 
was  no  excuse  or  provocation  for  it,  except  the  heat  and  passion  of  the  accused 
caused  by  tlie  fight  he  had  just  had  with  the  deceased.  The  wife  of  White, 
when  she  saw  him  pass  her  home,  says,  "There  goes  the  rogue."  Whether 
ttie  accused  heard  it  or  not  is  uncertain.  He  says  that  he  did,  but,  if  so,  the 
statement  of  the  woman  was  no  inducement  for  his  conduct  He  then  had 
his  pistol  with  him,  and  had  shown  it  on  the  same  day  to  others,  saying  tbat 
"he  meant  business." 

He  presented  an  affidavit  for  a  continuance,  to  the  effect  that  the  d^eased 
had  threatened  to  take  his  life,  and  that  those  threats  had  been  communicated 
to  him.  The  court  overruled  his  motion  in  the  exercise  of  a  judicial  discre- 
tion, the  correctness  of  which  is  evidenced  by  the  proof  before  us.  It  would 
not  have  changed  the  result,  and  should  not,  because  it  is  plain  that  the  ac- 
cused, who  now  says  he  expected  White  would  take  his  life  at  any  time,  had 
no  fear  of  him  whatever,  or,  if  he  had,  his  eflCort  was  to  provoke  him  that  he 
might  shoot  him. 

If  the  state  of  facts  existed  that  he  expected  to  prove  by  Mrs.  Hall,  he 
would  not  have  passed  within  a  few  steps  of  the  door  of  the  deceased,  crying 
out,  "Here  is  the  bull-dog,"  and  crowing  as  a  game-cock  of  the  mountains, 
with  a  view  of  challenging  his  adversary.  White  could  then  have  shot  him 
from  his  door-steps,  and  could  have  taken  his  life  when  he  assaulted  him;  but 
it  was  apparent  that  he  had  no  such  intention,  and  equally  as  appacent  that 
the  accused  apprehended  no  danger. 

The  judgment,  in  our  opinion,  must  be  affirmed, 


Brown  v.  Coknell. 

(Qntrt  of  Appeah  of  Kentucky,    March  22,  18S7.) 

Statute  of  Limitations— Fraudulent  Cowveyance— Vekdob  akd  Pubchasek. 

Gen.  St.  Ky.  c.  71,  art.  3,  I  6,  providing  that  ''inactions  for  relief  for  fraud  the 
cause  of  action  shall  not  beaeemed  to  have  accrued  until  the  discovery  of  the  fraud, 
but  no  such  action  shall  be  brought  ten  years  after  making  the  contract  or  perpe- 
tration of  the  fraud,"  a  deed  duly  acknowledged  and  recorded  cannot  alter  the  lafwe 
of  10  years  be  set  aside,  even  by  a  purchaser  of  the  land  for  full  value,  althougli  the 
deed  may  have  been  made  for  the  purpose  of  delaying  and  deft>auding  creditors,  and 
upon  no  consideration.  A  fraudulent  or  voluntary  conveyance  being  permitted  to 
stand  for  10  years  without  attack,  the  grantee  under  it  acquires  thereafter  a  perfect 
title.* 

Appeal  from  circuit  court,  Trimble  county. 

Marc  Mundy,  Trout  &  Peak,  and  W,  8,  Morris,  for  appellant.     Carroll  d: 
Barbour,  for  appellee. 

Bennett,  J.    On  the  thirtieth  day  of  December,  1864,  J.  J.  Ck)nnell,  by 
deed  duly  acknowledged  and  recorded  in  the  proper  office,  conveyed  to  his 

»See  Duff  V.  Duff.  (Cal.)  12  Pac.  Rep.  570,  note;  King  v.  Graham,  (Ky.)  1  S,  W.  Rep. 
SJ22;  Dorscy  v.  Philli)>s,  Id.  667. 
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wife  and  chiltlren  the  tract  of  land  in  controversy.  The  appellee  is  one  of  said 
children.  lie  was  at  the  lime  of  the  conveyance  about  one  year  old.  On  the 
first  day  of  November,  1875,  J.  J.  Connell,  his  wife,  and  all  of  his  children, 
except  the  appellee,  who  was  at  the  time  an  infant,  conveyed  to  appellant 
said  tract  of  land.  The  conveyance  was  by  deed,  duly  acknowledged  and  re- 
corded in  the  proper  office.  The  consideration  expressed  in  the  deed  was 
30,041.  Tlie  appellee,  upon  his  arrival  at  lawful  age,  instituted  suit  against 
tlie  appellant,  for  the  purpose  of  recovering  one-fifth  of  said  land,  which  he 
claimed  by  virtue  of  his  father's  conveyance.  The  appellant  resisted  the  ap- 
pellee's riglit  to  recover  upon  two  grounds:  First,  that  the  conveyance  by 
appellee's  father  was  made  witli  the  design  of  delaying,  hindering,  and  de- 
frauding creditors  and  purchasers;  second,  that  the  conveyance  was  volun- 
tary, without  any  valuable  consideration  therefor. 

Section  1  of  article  1,  c.  44,  of  the  General  Statutes,  provides,  in  substance^ 
that  every  gift  or  conveyance  of  any  real  estate,  made  with  the  intent  to  de- 
lay, hinder,  or  defraud  creditors,  purchasers,  or  other  persons,  shall  be  void 
as  against  such  creditors,  purchasers,  and  other  persons.  The  second  section 
of  the  same  article  provides,  in  substance,  that  every  gift  or  conveyance  by  a 
debtor  of  any  of  his  estate,  without  a  valuable  consideration  therefor,  shall 
be  void  as  to  all  of  his  then  existing  creditors,  but  shall  not,  on  that  account 
alone,  be  void  as  to  creditors  whose  debts  are  thereafter  created,  nor  as  to* 
purchasers  with  notice  of  the  voluntary  alienation. 

Under  the  first  section  of  the  statute  supra,  the  rule  is  that,  if  the  convey- 
ance is  actually  fraudulent,  the  subsequent  purchaser  for  value  is  not  affected 
by  either  constructive  or  actual  notice  of  the  conveyance.  Under  the  second 
section,  the  rule  is  tliat  a  voluntary  conveyance  is  prima  fade  fraudulent  as 
to  a  subsequent  purchaser,  and,  unless  he  has  actual  notice  of  the  convey- 
ance, his  title  is  perfect;  and  he  is  not  affected  by  the  fact  that  the  voluntary 
conveyance  is  of  record.  Actual,  and  not  constructive,  notice  must  be  brought 
home  to  him.  Jones'  AdrrCr  v.  Jenkins,  7  Ky.  Law  R.  410.  But  the  protection, 
afforded  to  purchasers  for  value  by  these  sections  of  the  statute  is  only  for  a 
limited  period. 

«  By  section  6  of  article  3,  c.  71,  it  is  provided  that,  "in  actions  for  relief  for 
fraud  or  mistake,  *  ♦  *  the  cause  of  action  shall  not  be  deemed  to  have 
accrued  until  the  discovery  of  the  fraud  or  mistake;  but  no  such  action  shall 
be  brought  ten  years  after  making  the  contnict  or  the  perpetration  of  the 
fraud."  This  section  of  the  statute  bars  any  right  of  action  to  set  aside  any 
gift  or  conveyance  denounced  by  section  1,  art.  1,  c.  44,  as  actually  fraud u^ 
lent,  or,  by  section  2  of  the  same  article,  as  constructively  fraudulent  after 
the  lapse  of  10  years  from  the  time  of  making  such  conveyance.  Such  gift 
or  conveyance  when  executed  is  valid  as  against  all  persons  except  thoso 
whose  rights  are  saved  by  said  sections.  The  subsequent  purchaser  for  value- 
under  the  first  section  may  disregard  the  fraudulent  conveyance  in  toto; 
under  the  second  section,  tlie  subsequent  purchaser  is  also  protected,  unless 
he  has  actual  notice  of  the  voluntary  conveyance.  But  the  saving  of  the 
rights  of  the  protected  cltiss  does  not  last  longer  than  10  years.  If  the  fraudu- 
lent or  voluntary  conveyance  is  permitted  to  stand  for  10  years  without  any 
action  on  the  part  of  the  protected  class,  then,  as  against  that  class,  the  donee 
or  vendee  under  the  voluntary  or  fraudulent  conveyance  acquires  a  perfect 
title.  See  Dorsey  v.  Phillips,  1  S.  W.  Rep.  667,  (MS.  Opinion,  December^ 
1886.) 

J.  J.  Connell  having  made  the  conveyance  to  his  wife  and  children  more 
than  10  years  before  appellant's  purchase,  it  is  not  necessary  to  decide 
whether  the  conveyance  was  actually  fraudulent.  Xor  is  it  necessary  to  de- 
cide, if  the  conveyance  was  only  constructively  fraudulent,  whetlier  appellant 
was  a  purchaser  with  actual  notice,  because,  in  either  case,  the  lapse  of  10 
years  (the  statutory  period  of  limitations)  perfected  th^  appellee's  title  as 
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against  J.  J.  Connellys  creditors  or  purchasers  for  value  from  him  after  the 
period  of  10  years  had  elapsed.  Upon  the  lapse  of  that  period  of  time,  the 
appellee's  title  became  as  perfect  and  coHiplete  as  if  he  held  the  title  by  pur- 
<;hiise  for  value,  or  as  if  he  had  acquired  the  legal  title  by  15  years  adverse 
possession  of  the  land.  And  the  appellant  having  purchased  after  the  lapse 
-of  10  years  from  the  conveyance,  acquired  no  title  by  his  purchase.  He  was 
as  much  bound  to  ti^e  notice  of  the  conveyance,  and  the  appellee's  right 
thereunder,  as  if  the  appellee  had  been  an  innocent  purchaser  for  value,  by 
deed  duly  recorded. 

The  question  of  improvements  was  not  passed  upon  by  the  lower  court. 
Upon  the  return  of  the  case  that  matter  will  be  settled. 

The  judgment  of  the  lower  court  is  aflftrmed. 


Setler  and  another  v.  Brenner. 

(Court  of  Appeals  of  Kentucky,    March  22,  18S7.) 

Partnership  Peoperty—Evidehcb— Judicial  Salb. 

Upon  the  evidence  in  this  case,  held  that  the  property  in  controversy,  bought  at 
judicial  sale,  was  purchased  for  a  partnership  composed  of  A.  and  B.,  and  not  for 
A.  individually,  although  the  bonds  for  the  purchase  money  were  executed  by  A. 
as  principal  and  B.  as  surety.  Neither  was  there  sufficient  evidence  to  establish  a 
sale  in  writing  by  A.  and  B.  of  any  interest  in  the  property  to  a  third  party.  ^ 

Appeal  from  chancery  court,  Kenton  county. 

This  was  an  action  by  appellee,  John  Brenner,  to  prevent  a  deed  being 
made  to  the  property  in  controversy  to  appellants,  Seller  and  Daverzac.  Judg- 
ment for  Brenner.    Seller  and  Daverzac  appeal. 

Hallam  d  Myers,  for  appellants.    Cleary,  Hamilton  <&  CUary,  for  appellee. 

Bennett,  J.  On  and  before  the  twenty-fifth  day  of  April,  1883,  the  ap- 
pellee, Brenner,  and  the  appellant,  Seller,  were  partners  in  the  brewery  busi- 
ness, in  the  city  of  Covington.  On  the  twenty-fifth  day  of  April,  1883,  the 
master  commissioner  of  the  Kenton  circuit  court,  under  a  judgment  of  that 
^ourt,  sold,  at  public  outcry,  the  piece  of  real  estate  known  as  the  Lexington* 
Pike  Brewery,  now  in  controversy  in  this  suit.  The  fact  is  clearly  established 
that,  at  the  commissioner's  sale  of  said  property,  the  appellee  was  the  only 
bidder,  and  that  the  property  was  knocked  down  to  the  firm  of  Brenner  & 
Seller  at  the  price  of  $10,000.  It  also  satisfactorily  appears  that  it  was  agreed 
by  appellee  and  Seller  that  the  property  was  to  be  purchased  for  the  firm,  and 
for  its  use  in  the  business  of  the  firm.  It  also  clearly  appears  that,  after  the 
purchase  of  the  property,  it  was  agreed  that  the  purchase  should  be  entered 
in  the  name  of  Seller,  and  that  he  should  appear  as  principal  in  the  bonds  for 
the  payment  of  the  purchase  money,  and  the  appellee  as  his  surety;  that  this 
.arrangement  was  made,  not  for  the  purpose  in  fact  of  vesting  the  title  to  the 
property  in  Seller  individually,  but  as  a  matter  of  convenience,  to  avoid  call- 
ing on  outsiders  to  go  their  security  on  the  bonds  for  the  purchase  money. 

The  claim  of  Daverzac  to  one-third  of  the  property  by  purchase  cannot  be 
sustained.  In  the  first  place  the  pretense  that  he  had  bid  on  the  property 
$1,000  more  than  was  bid  by  Brenner  consists  in  the  fact  that  he  gave  to  the 
commissioner,  as  the  commissioner  was  on  his  way  to  the  sale,  a  bid  of  $11,- 
000  on  the  property.  This  bid  was  doubtless  a  mere  passing  remark,  and  was 
doubtless  so  received  by  the  commissioner,  as  he  did  not  cry  the  bid. 

Brenner  denies  positively  and  persistently  that  he  ever  consented  to  Daver- 
zac becoming  a  part  owner  of  the  property.    It  stands  to  reason  that  he  did 

1  Real  estate  purchased  for  partnership  purposes  is  partnership  property,  although  the 
title  is  taken  in  the  name  or  an  individual.  Mallory  v.  Rossell,  (Iowa,)  32  N.  W.  Bep. 
102;  King  v.  Remington,  (Minn.)  29  N.  W.  Rep.  352,  and  note. 
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not.  The  property  was  evidently  bought  to  facilitate  the  partnership  busi- 
ness. The  firm,  at  the  time  of  purchase,  was  able  to  purchase  and  hold  the 
property  without  crippling  its  business;  so  there  was  no  necessity  of  taking 
in  a  third  man  as  a  part  owner  of  the  property,  bought  to  be  used  in  the  busi- 
ness. It  also  appears  that,  within  three  days  after  the  purchase  of  the  prop- 
erty by  the  finn,  Brenner  started  on  his  trip  to  Europe,  and  he  did  not  return 
until  about  three  months  thereafter.  After  his  return,  when  informed  that 
Daverzac  claimed  to  own  one-third  interest  in  the  property  by  an  arrangement 
with  Seller,  he  expressed  surprise  and  disapprobation,  and  manifested  open 
opposition  to  the  arrangement  from  that  time  forward. 

Appellant  Seiler,  in  his  answer,  stated  that  the  sale  of  one-third  interest  in, 
the  property  to  Daverzac  was  by  writing,  which  was  in  the  possession  of 
Daverzac.  Daverzac  having  been  made  a  party  to  the  action,  adopted  the 
answer  of  Seiler.  This  writing  was  never  filed  with  the  papers,  nor  is  there 
any  reason  given  for  not  filing  it.  Its  terms  are  not  specifically  set  out  in  the 
answer,  or  in  the  subsequent  pleadings,  to  enable  the  court  to  pass  upon  its- 
sufiSoiency.  The  conclusions  to  be  drawn  from  this  are  unfavorable  to  the 
appellants.  A  profert  of  this  paper  might  have  shown  that  the  transaction 
was  not  taken  out  of  the  statute  of  frauds,  or  that  it  contained  some  statement 
or  provision  prejudicial  to  the  claim  of  the  appellants,  as  presented  before  tlie 
court.  The  proof  is  clear  that  the  property  was  bought  at  the  commissioner's* 
sale  by  Brenner  &  Seiler  as  a  firm,  and  for  the  firm. 

The  remaining  question  is  whether  or  not  the  appellant  Daverzac  bought 
one-third  interest  in  the  property  from  the  firm,  either  by  direct  negotiations 
with  both  members  of  the  firm,  or  from  Seiler  as  a  member  of  the  firm,  by 
the  authority  of  the  other  member;  and,  if  it  was  so  bought,  whether  or  not 
the  transaction  was  sufficiently  evidenced  by  writing  to  take  it  out  of  the 
statute  of  frauds.  The  lower  court,  in  a  very  clear  and  able  opinion,  which 
we  commend  to  the  perusal  of  the  parties,  decided  these  questions  against  the 
appellants.    "We  agree  with  the  conclusions  of  the  lower  court. 

The  judgment  is  affirmed. 


Needhah  0.  Louisville  &  N.  B.  CJo. 

(Oentrt  of  Appeals  of  Kentucky.    March  28,  1887.)  . 

1.  Jury— Law  akd  Pact— Railroads— Negligence. 

In  an  action  against  a  railroad  company  to  recover  for  its  willful  neglect,  result- 
ing in  the  death  of  plaintifi''s  intestate,  the  qnestion  of  willful  neglect  is  not  a  ques- 
tion of  law,  but  a  mixed  question  of  law  ana  fact,  which  it  is  the  peculiar  proYince 
of  the  jury  to  determine,  especially  as  to  the  degree  of  it. 

2.  Master  and  Servant— Machinery  and  Prbmibik— Negliobnos. 

It  is  the  duty  of  the  employer  to  use  ordinary  care  in  providing  for  the  useof  th9 
servant  safe  machinery,  and  premises  in  safe  condition,  but  he  is  not  an  insurer, 
and  if  the  employe  knows  of  the  danger,  and,  without  objection,  continues  to  use 
them,  and  injury  results  to  him,  he  cannot  hold  the  employer  liable. 

3.  Negligence — Ordinary  Cars. 

Ordinary  care  is  that  degree  which  is  exercised  by  ordinarily  prudent  persons  un- 
der similar  circumstances. 

Appeal  from  common  pleas  court,  Jefferson  county. 

JK.  C,  Davis  and  Matt  0^ Dougherty,  for  appellant.  Wm,  Lindsay,  H.  W. 
Bitice,  and  Lyttleton  Cooke,  for  appellee. 

Holt,  J.  John  Needham,  while  in  the  employ  of  the  appellee^  the  Louis- 
ville*; Nashville  Railroad  Company,  as  a  switchman,  and  when  engaged  in  the 
night-time  in  running  one  of  its  trains  into  its  freight  depot  at  Louisville, 
Kentucky,  was  thrown  between,  and  killed  by  being  run  over  by,  the  cars. 
It  was  the  habit  of  the  switchman,  in  taking  the  trains  into  the  depot,  to 
either  ride  on  the  cars,  or  run  along  a  path  at  the  side  of  the  track.  In  this 
path  was  a  hole  or  dry  well,  partially  filled  with  de6m,and  covered  over  with 
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a  car  door.  The  well  had  been  in  this  condition  for  a  long  time,  and  its  size 
and  depth  are  variously  stated  by  the  witnesses.  Its  existence  and  condition, 
as  well  as  that  of  the  premises,  was  well  known  to  the  deceased,  he  having 
been  in  the  employ  of  the  company  for  several  years.  There  is  evidence  tend- 
ing to  show  that  the  hole  was  entirely  covered  by  the  door,  and  also  testimony 
to  the  effect  that  enough  of  it  was  open  at  one  side  to  admit  a  man^s  foot,  and 
that  there  was  also  a  hole  in  the  door  sufficient  for  this  purpose.  Kear  the 
entrance  to  the  depot,  and  near  the  track,  was  a  brick  column.  It  is  claimed, 
upon  the  one  side,  that  the  deceased  lost  his  life,  when  running  along  in  the 
pathway  at  the  side  of  the  train,  by  stepping  into  the  hole,  and  being  thereby 
l;hrown  under  the  train;  while,  upon  the  other,  it  is  said,  as  he  was  riding 
upon  a  ladder  on  the  side  of  the  car,  he  so  carelessly  swung  his  body  out  that 
he  came  in  contact  with  the  pillar,  and  was  thereby  knocked  under  the  car. 

But  one  witness  professes  to  have  seen  the  killing,  and  he  testifies  that  it 
occurred  as  last  stated.  All  of  the  jury,  however,  did  not  believe  his  version 
of  the  transaction,  as  they  did  not  find  that  his  death  was  caused  in  the  one 
way  or  the  other-  His  widow  brought  this  action  under  section  3,  c.  57,  of 
the  General  Statutes,  to  recover  damages  for  the  death  of  her  husband  through 
the  willful  neglect  of  the  company  or  its  servants. 

The  petition  avers  that  this  neglect  not  only  consisted  in  leaving  the  well 
in  the  pathway,  but  in  failing  to  light  the  entrance  to  the  depot.  The  jury 
were  directed  to  find  a  special  verdict.    It  is  as  follows: 

^'Question  1.  Was  there  or  not  a  pathway  at  or  near  the  place  where  John 
Xeedham  was  killed,  designed  by  defendiint  for  the  use  of  its  employes,  switch- 
men, and  others^  and  used  by  them  while  in  defendant's  service?  Answer. 
We  say  there  was. 

"Q.  2.  Was  there  a  hole  in  said  pathway?    A,  We  say  there  was. 

"Q.  3.  Was  said  hole,  at  and  before  the  time  of  said  Needham^s  death,  cov- 
ered over  with  a  car  door?  A.  We  say,  •  Yes,  except  a  small  hole  on  the  east 
side.' 

"^.  4.  Was  there  any  hole  in  said  car  door,  or  covering,  or  along-side  the 
same,  in  said  pathway,  sufficient  in  size  to  admit  a  man's  foot,  or  cause  him, 
when  passing  along  said  pathway,  to  stumble  and  fall,  or  to  be  thrown  to  the 
ground?    A.  We  say, 'Yes.' 

"Q.  5.  If,  in  answer  to  Xo.  4,  they  say  that,  at  and  before  the  time  named 
therein,  there  were  any  holes  in  said  car  door,  or  along-side  the  same,  in  said 
pathway,  of  the  size  and  description  mentioned,  then  they  will  say  whether 
or  not  the  existence  of  such  holes  were,  before  the  day  said  Keedham  was 
killed,  known  to  the  defendant's  employes  in  charge  of  its  tracks  and  patli- 
way  in  the  depot  where  he  was  at  work,  or,  by  the  use  of  proper  diligence  on 
their  paii,  could  have  been  so  known  to  them?    A,  We  say,  *  Yes.' 

"§.  6.  Was  the  pathway  referred  to  in  question  Ko.  1,  (if  there  was  such  a 
one,)  at  and  before  the  death  of  Needham,  in  a  reasonably  safe  and  good  con- 
dition, and  reasonably  fit  for  use  by  said  Xeedham  and  others  in  like  service? 
A.  We  say  we  of  the  jury  are  unable  to  agree  on  an  answer  to  this  question. 

"Q,  7.  Was  the  condition  of  said  pathway,  before  the  death  of  Needham, 
known  to  defendant's  employes  in  charge  of  the  depot,  and  the  tracks  or  path- 
way therein,  or  could  they,  by  use  of  proper  diligence,  have  known  its  condi- 
tion?   A.  We  say,  *Yes.' 

"©.  8.  Did  defendant  or  its  employes,  before  and  at  the  time  of  Keedham' s 
death,  keep  a  light  at  the  entrance  of  said  freight  depot?  A.  In  answer  to 
question  8,  we  of  the  jury  say,  •  No.' 

"C.  8J.  Was  the  keeping  of  such  lights  at  such  entrance  necessary  for  the 
safety  of  Xeedman,  and  other  switchmen  engaged  at  night  on  work  about  said 
depot?    A,  We  say,  'No.' 

"©•  9.  Did  defendant,  or  its  employes  in  charge  of  said  depot,  before  the 
death  of  Xeedliam,  know  that  such  light  was  so  necessary,  or  could  they,  by 
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the  use  of  ordin«iry  diligence,  have  known  it?    A.  We  say  they  did  not  know 
that  it  was  necessary;  could  have  known  it,  if  it  was  necessary. 

"§.  10.  Did  said  John  Needham,  at  and  before  the  time  when  killed,  know 
the  condition  of  defendant's  depot  and  premises  at  and  near  the  place  where 
he  received  his  injuries  which  resulted  in  his  death,  and,  if  so,  how  long  had 
he  known  their  condition  ?  A.  He  did  know  it,  and  must  have  known  it  for 
several  years. 

"Q,  11.  At  the  time  when  said  Needham  fell  between  or  under  the  cars, 
and  received  the  injuries  which  caused  his  death,  was  he  standing  or  walking 
on  the  ground  or  pathway  near  the  track,  or  was  he  riding  on  the  side  of  a 
freight  car?  A.  We  of  the  jury  are  unable  to  agree  in  the  answer  to  this 
question. 

''Q,  12.  Did  Xeedham  lose  his  life  because  of  a  fall  occasioned  by  the  hole 
named  in  question  2,  and  occurring  as  he  (said  Needham)  was  walking  or 
passing  on  the  ground,  along  the  pathway,  near  the  track,  or  did  he  lose  his 
Jife  by  falling  or  being  knocked  off  the  side  of  a  freight  ciir,  in  consequence 
of  striking  against  or  coming  in  contact  witli  a  brick  wall  or  column  at  the 
south  end  of  defendant's  freight  depot?  A.  We  say  we  of  the  jury  are  unable 
-to  agree  in  the  answer  to  this  question. 

**Q.  Vd.  Was  the  car  door  over  said  hole,  if  there  was  such  door  over  it,  suf- 
ficiently heavy  to  keep  it  in  place,  without  being  otherwise  fastened  to  the 
:^round?    A.  We  say,  'Yes;  it  was.' 

"^.  14.  AVas  Xeedham,  on  the  evening  before  his  death,  furnished  with  a 
lantern  to  enable  him  to  see  how  to  discharge  his  duties?  A,  We  say  we  an- 
swer, 'He  was.' 

"C-  15.  Was  the  said  freight  depot  lighted  with  gas  when  the  said  Need- 
ham  was  killed?  If  so,  how  many  gas-lights  were  then  burning  therein  ?  A. 
We  say  we  answer,  «  Thirty-two  lights  were  burning.* 

**Q.  16.  Was  the  death  of  said  Need  ham  caused  by  the  willful  negligence 
of  defendant's  employes,  or  any  of  said  emj>loyes?  A,  We  say  we  answer, 
*No.' 

"§.  17.  If  they  answer  question  number  16  in  the  affirmative,  then  they 
will  say  in  what  acts  or  act  of  omission  or  commission  did  such  negligence 
consist.     A,  We  say    ♦    *    *. 

Q,  17 J.  Could  the  said  John  Needham  have  avoided  the  injuries  which 
caused  his  death  by  the  exercise  of  ordinary  care  and  diligence  on  his  part? 
A,  We  say  we  of  the  jury  are  unable  to  agree  in  an  answer  to  this  question. 

**  Q,  18.  If  they  say,  in  answer  to  question  16,  that  the  death  of  Needham  was 
•caused  by  the  wiUful  negligence  of  the  employes  of  defendant,  then  they  will, 
in  answer  to  this,  say  what  sum  in  damages  plaintiff  should  recover  of  de- 
fendant because  of  said  death?    A,  We  say    ♦    *    *." 

The  company  moved  for  a  judgment  upon  it  in  its  favor,  while  the  ai)pel- 
lant,  Iiolding  that  it  was  not  a  complete  verdict,  or  sufficient  .to  authorize  a 
judgment,  moved  the  court  to  set  it  aside,  and  grant  her  a  new  trial.  She 
now  complains  of  the  action  of  the  court  in  rendering  a  judgment  for  the  ap- 
pellee. 

It  is  true  that  the  jury  were  unable  to  agree  as  to  whether  Xeedham,  Avhen 
he  lost  his  life,  was  wiUking  along  the  path,  or  riding  upon  the  cars,  or  whether 
he  lost  his  life  by  falling  into  the  hole,  or  by  being  knocked  off  the  side  of  the 
car;  but  they  did  find  that  it  was  not  necessary  to  have  any  more  light  at  the-^ 
depot  entrance  than  the  company  had  provided ;  that  the  deceased  had  a  lan- 
tern to  enable  him  to  see  how  to  perform  his  duties;  that  he  knew,  and  had 
known  for  several  years,  the  condition  of  the  premises  at  the  place  where  he 
was  killed,  and  that  his  death  was  iiot  catised  by  the  willful  neglect  of  the 
company. 

It  is  urged  that  the  last  finding  is  but  the  inference  or  conclusion  of  the 
jury.     The  issue,  however,  was  as  to  the  existence  of  willfal  neglect. 
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Whether  one  has  been  guilty  of  neglect  Is  not  only  a  question  of  law,  but  of 
fact,  and  it  is  peculiarly  the  province  of  the  jury  to  find  the  degree  of  it.  In 
the  case  of  Louisville  &  iV.  R.  Co.  v.  Collins,  2  Duv.  115,  it  is  said:  "After 
full  and  careful  consideration,  we  are  satisfied  that  the  engineer  was  guilty 
of  some  negligence.  The  degree  of  it  was  a  question  of  fact,  which,  on  sucli 
apparently  conflicting  testimony,  the  jury  had  a  right  to  decide,^*  Again,  in 
Louisville  C.  &  L.  R.  Co.  v.  Mahony'  Adm'x,  7  Bush,  287:  "Whether  these 
and  other  facts  developed  on  the  trial  sustained  the  charge  of  willful  neglect 
it  was  the  peculiar  province  of  the  jury  to  determine."  And  in  Claxton's 
AdinW  V.  Lexington  &  B.  S.  R.  Co.,  13  Bush,  642,  the  court  said :  "Under  such 
a  state  of  proof,  it  was  for  the  jury,  and  not  for  the  court;  to  determine 
whether  the  company's  negligence  was  willful." 

Suppose  the  jury  had  found  that  Xeedham  lost  his  life  by  stepping  into  the 
hole,  and  being  thereby  thrown  under  the  car,  yet  it  would  have  been  the 
province  of  the  jury  to  have  said  whether  the  company  should  be  charged 
with  willful  neglect.  This  loas  the  issue.  If  there  had  been  no  special  ver- 
dict, but  a  general  one,  the  jury  would  have  found  for  the  company,  although 
they  may  have  believed  that  the  death  occurred  as  the  appellant  claims,  inas- 
much as  they  found  the  non-existence  of  willful  neglect  upon  the  part  of  the- 
company.  If,  however,  the  degree  of  negligence  was  a  question  of  law 
merely,  yet  not  only  the  Jury  has  said  that  there  was  no  willful  neglect,  hut 
the  court  has  passed  upon  the  question  by  affirming  the  finding  of  the  jury  by 
its  judgment. 

Again,  it  is  the  duty  of  the  master  to  use  ordinary  care  in  providing  for  the 
use  of  the  servant  safe  machinery,  and  premises  in  safe  condition.  He  is  not, 
however,  an  insurer;  and  if  the  servant  knows  that  they*  are  unsafe,  and 
without  objection  continues  to  use  them,  and  injury  results  to  him,  he  cannot 
hold  the  master  responsible.  There  may  be  cases  where  he  has  the  right  to 
rely  upon  the  superior  knowledge  or  the  means  of  knowledge  of  the  master, 
but  the  above  is  the  general  rule. 

In  this  case  the  jury  found  that  Needham  knew  the  condition  of  the  prem- 
ises, and  had  so  known  them  for  years;  and,  if  the  question  of  liability  had 
been  submitted  to  the  court  alone»  or  had  properly  belonged  to  it  alone,  a  like 
judgment  would  probably  have  resulted. 

We  perceive  no  error  in  the  instructions  which  were  given  to  the  Jury. 
They  were  told:  "Ordiuary  care  is  that  decree  which  is  exercised  by  ordinarily 
prudent  persons,  under  similar  circumstances."  This  instruction  expresses 
the  law  in  plain  and  concise  terms,  and  is  not  in  our  opinion  open  to  objec- 
tion.   Judgment  affirmed. 


BoGENscmjTZ  V.  Smith. 

(Court  of  Appeals  of  Kentucky,    March  29,  1887.) 

1.  Appeal— Sufficiency  of  Pleadings— Motion  for  New  Trial. 

The  action  of  the  trial  court  in  overruling  a  demurrer  to  the  petition  need  not  be 
made  a  ground  for  new  trial  in  order  to  enable  the  court  of  appeals  to  determine 
the  sufficiency  of  the  petition.  No  motion  for  new  trial  is  necessary  to  bring  the 
sufficiency  of  pleadings  before  the  appellate  court. 

2.  Master  and  Servant— Knowledge  of  Servant— Pleading. 

In  an  action  by  an  employe  against  his  employer,  to  recover  for  an  injury  re- 
ceived from  the  dangerous  condition  of  the  premises  where  he  waareqniredto  work, 
and  the  employer's  neglect  to  repair  the  same,  the  employe  must  aver  want  of  knowl- 
edge on  his  own  part  of  the  defect.* 

Appeal  from  circuit  court,  Kenton  county. 

This  was  an  action  brought  by  appellee,  Smith,  against  appellant,  Bogen- 
schutz,  to  recover  damages  for  injuries  sustained  by  appellee  while  in  the  em* 


'See  note  at  end  of  case. 
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ploy  of  appellant  owing  to  the  defective  and  dangerous  condition  of  the 
premises  where,  and  the  machinery  with  which,  appellee  was  at  work,  and 
appellant's  failure  and  neglect  to  repair  same.  Appellee  obtained  a  verdict 
and  judgment,  and  Bogenschutz  appealed,  and  the  court  of  ajipeals  reversed 
the  judgment.  For  the  opinion  on  reversal  see  1  S.  W.  Rep.  578.  The  opin- 
ion below  is  in  response  to  appeUee's  petition  for  a  reheahng. 

Stevenson  A  Goehel  and  R,  Richardson,  for  appellant.  J.  F,  d-  C.  H. 
Fisk,  for  appellee. 

Holt,  J.  This  case  was  carefully  considered  before  it  was  decided,  and 
we  have  examined  the  lengthy  petition  for  a  rehearing  witli  care.  It  is  true 
that  the  action  of  the  lower  court  in  overruling  the  demun'er  to  the  petition 
was  not  made  a  ground  for  a  new  trial,  but  this  was  not  necessary  to  enable 
this  court  to  consider  it.  No  motion  for  a  new  trial  is  required  in  order  to 
bring  the  sufficiency  of  the  pleadings  before  this  court.  The  averment  of 
want  of  knowledge  of  the  dangerous  condition  of  the  premises  upon  the  part 
of  the  servant  was  necessary  to  the  statement  of  the  cause  of  action.  The 
verdict  did  not,  therefore,  cure  the  omission.  The  question  of  knowledge  is 
distinct  from  that  of  contributory  negligence.  Great  doubt  has  existed  in 
our  minds,  however,  wliether  this  omission  was  not  supplied,  and  the  issue 
made  by  the  denial  in  the  answer  to  the  effect  that  the  gangway  was  not  ob- 
structed to  Jiny  extent.  The  case  must,  however,  in  any  event,  be  reversed 
for  the  other  errors  pointed  out  in  the  opinion,  and  the  doubt  should  be  re- 
solved against  the  defective  pleading. 

It  is  bad  pleading  to  anticipate  the  defense,  but,  in  a  case  like  this  one,  the 
averment  by  the  injured  servant  that  he  was  not  aware  of  the  defective  con- 
dition of  the  premises  is  requisite  to  the  suificient  statement  of  a  cause  of  ac- 
tion. The  master  is  not  an  insurer  of  the  safety  of  the  servant;  nor  is  he 
required  to  see  or  know  that  the  machinery  or  premises  furnished  by  him  for 
the  use  of  tlie  servant  are  absolutely  safe.  The  measure  of  his  duty  is  the 
exercise  of  ordinary  care  under  the  circumstances  of  the  case.  Business  de- 
mands, reason  dictates,  and  judicial  precedents  fix  this  as  the  correut  rule; 
and  it  applies  both  to  machinery  and  premises  furnished  by  the  employer  for 
the  use  of  the  employe.  We  perceive  no  reason  for  any  distinction  between 
the  two.  If  the  servant  knows  of  the  defective  condition  of  the  machinery, 
or  the  dangerous  condition  of  the  premises,  and  continues  to  use  them  with- 
out objection,  he  must  ordinarily  be  held  to  assume  the  extra  risk  consequent 
thereto;  and  the  result  is  the  same  although  injury  may  accrue  to  him  when 
the  master  or  his  superintendent  is  present.  Undoubtedly  there  are  cases 
where  the  servant  may  rely  upon  the  master's  care  and  judgment  as  to  the 
safety  of  the  machinery  and  premises  in  use.  The  latter  may  have  a  superior 
means  and  opportunity  for  knowledge.  Thus,  a  brakeman  on  a  railroad 
should  not  be  required  to  inspect  its  track,  or  know  that  it  has  been  safely 
constructed;  but,  although  the  company  may  know  that  it  is  unsafe,  yet,  if 
the  employe  has  actual  knowledge  of  it,  and,  without  objection,  continues  to 
incur  the  risk,  he  cannot  look  to  the  master  in  case  of  injury.  This  is  the 
general  rule;  but  the  law  to  be  applied  must  depend  upon  the  circumstances 
of  the  case.  The  instructions  given  related  in  part  to  matters  not  in  issue 
by  the  pleadings.  It  is  urged  that  the  two  amendments  offered  by  the  ap- 
pellee presented  them.  They  were,  however,  rejected  by  the  court;  and  yet 
it  instructed  the  iury  as  if  they  were  a  part  of  the  record.  If  it  did  not  show 
that  they  were  reiused,  this  court  would  treat  them  as  having  been  filed;  but 
a  v«-rdict  cannot  be  sustained  where  it  clearly  appears  that  it  may  have  re- 
sulted from  instructions  of  the  court  upon  questions  not  put  in  issue  by  the 
pleadings,  although  the  party  may  have  sought  to  put  them  in  issue. 

Upon  the  return  of  the  cause,  the  parties  should  be  allowed  to  file  any 
proper  amendatory  pleadings,  and  the  petition  for  a  rehearing  is  overruled. 

V.3s.W.n0.8 51  Digitized  by  VjUU^LC 


802 


SOUTHWESTERN   REP0KTB3t.  [Ky. 


NOTE. 
Id  an  action  to  recover  for  iujuries  sustained  by  a  servant  in  consequence  of  defective 
^if®?Vi2^'  machinery,  or  appliances,  or  of  incompetent  fellow-servants,  he  niu5t  allege 
that  the  unfitness  or  defect  was  known  to  the  master,  or  was  such  as,  with  reasonable 
diligence,  he  ought  to  have  known,  and  that  the  plaintiff  did  not  know  and  could  not 
r^onably  be  held  to  know  of  it,  Wason  v.  West,  (Me.)  S  AU.  Rep.  911;  Hull  v.  Hall, 
o  'r?^*  Indiana,  B.  &  W.  Ry.  Co.  v.  Dailey,  (Ind.)  10  N.  B.  Rep.  631;  Lake  Shore  dt  M. 
?T-  ^\'9i;  X;  Stupak,  (Ind.j  8  N.  E.  Rep.  630;  Pittsburgh,  C.  A  St.  L.  Ry.  Co.  v.  Adams, 
(Ind.)  5  N.  E.  Rep.  187;  but  it  has  been  held  that,  in  an  action  by  a  railroad  employe 
against  the  company,  for  damages  caused  by  personal  injury,  where  the  plaint! ft^s  right 
ot  action  depends  upon  his  ignorance  of  certain  conditions,— as  defects  in  defendant's 
switch-engine  and  unskillfulness  of  its  engineer,— it  is  not  incumbent  upon  the  plain- 
uirto  aver  such  ignorance  in  his  complaint,  but  rather  it  is  for  defendant  to  aver  and 
g^ ve^owledge  on  part  of  plaintiff,  (^le  v.  Chicago  <fc  N.  W.  Ry.  Co.,  (Wis.)  30  N.  W. 


Bullitt  d.  City  of  Paduoah. 

{OniH  cf  Appeals  of  Kentucky.    March  29, 1887.) 

CONSTZTCTIONAL  LaW — LiCENSK— ATTOBKBYS  AT  LaW. 

A  license  upon  attorneys  at  law,  or  any  other  profession,  calling,  or  trade,  m»v 
be  imposed  by  a  municipal  corporation  acting  under  legislative  authority ;  and  it 
is  no  valid  objection  to  the  license  that  it  is  imposed  upon  one  profeasion  or  trade, 
and  upon  no  other. 

Appeal  from  circuit  court,  McCracken  county. 

Gilbert  dk  Reed  and  W.  9.  BullitU  for  appellant.  B,  W,  Bagby*  *or  appel- 
lee. 

Pryob,  C.  J.  The  city  of  Paducah,  for  the  purpose  of  raising  means  to 
meet  its  obligations,  obtained  an  amendment  to  its  charter,  by  which  it  was 
empowered  to  exact  a  license  upon  certain  occupations  and  business  pursuits, 
including  attorneys  at  law,  to  aid  those  paying  revenue  on  their  taxable  prop- 
erty in  dischaiging  the  iudebtedness.  That  indebtedness  consisted  in  bonds 
given  by  the  city  to  aid  certain  railroad  Improvements  that  had  been  con- 
structed so  as  to  run  within  the  city  limits.  The  city  council  proceeded  by 
ordinance  to  impose  a  license  upon  nearly  every  business  pursuit,  including 
lawyers,  merchants,  physicians,  druggists,  etc.  The  license  was  $10,  im- 
posed upon  the  appellant,  who  was  an  attorney  at  law,  and,  he  refusing  to 
pay,  the  ordinance  was  enforced  against  him. 

it  is  well  settled  that  a  license  upon  any  trade,  profession,  or  calling  may 
be  imposed  under  legislative  authority.  It  is,  in  effect,  a  tax  upon  the  profes- 
sion or  calling,  and  we  see  no  reason  why  the  municipal  authority  of  Padu- 
cah, being  invested  with  this  power  by  the  amendment  to  its  charter,  may 
not  impose  this  local  tax,  and  apply  the  collections  to  the  payment  of  its  in- 
debtedness incurred  either  before  or  after  the  license  is  exacted.  Kor  do  we 
understand  that  the  rule  of  uniformity  in  imposing  the  burden  applies  when 
a  mere  license  is  required.  It  must  be  levied  on  all  alike,  in  the  same  profes- 
sion or  avocation.  Nor  is  it  indispensable  that  every  avocation  or  business 
within  the  particular  locality  shall  pay  a  license.  The  council  would  have  no 
right  to  demand  a  license  of  one  attorney,  and  exempt  all  others,  or  one  mer- 
chant, and  relieve  the  others  from  the  burden.  If  each  class  is  taxed  alike, 
there  is  no  constitutional  objection  to  the  law ;  and  the  fact  that  the  railroad 
agent  or  milliner  is  not  required  to  pay  the  license  does  not  invalidate  the  or- 
dinance as  to  the  other  business  pursuits.  Such  legislation  applied  to  cities 
and  towns  is  now  one  of  the  usual  modes  of  raising  revenue.  See  I>e8ty, 
Tax'n,  80a-806,  808. 

Judgment  ai&rmed. 
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Kbaft's  Guardian  apd  others  o.  Koenig  and  others. 

{Cburt  of  Appeals  of  Kentucky.    March  SI,  1887.) 

Duress— Dbxd — Guardian  and  Ward. 

In  aD  action  by  a  grantor  to  set  aside  a  deed  executed  by  her,  as  having  been  ob- 
tained by  the  duress  of  her  guardian  and  his  wile  over  her,  it  appearing  that  the 
deed  was  executed  only  six  months  after  she  had  attained  her  majority;  that  it 
conveyed  a  two-thirds  interest  in  property,  to  which  she  was  exclusively  entitled, 
to  her  half  brother  and  sister;  that  she  was  ignorant  of  her  rights,  and  acted  with- 
out legal  advice;  that  the  influence  of  her  guardian  and  his  wife,  with  whom  she 
lived,  though  it  did  not  amount  to  actual  duress,  was  such  as  to  destroy  her  free 
agency,  although  they  were  not  to  benefit  by  the  deed:  held,  that  the  deed  was  prop- 
erly set  aside,  notwithstanding  the  beneficiaries  were  infants,  to  whom  no  fault  or 
fraud  could  be  imputed.^ 

Appeal  from  Louisville  chancery  court. 

M.  A.  <!^  D.  A.  ScLc7i8,  for  appellants.  Frank  Hagan  and  Chas.  Q.  HuUe- 
wede,  for  appellees. 

Lewis,  J.  Appellee  Emma  Kraft,  now  Koenig,  was  five  years  of  age  when 
her  father  died,  and  thirteen  when  her  mother  died,  leaving  two  children  by 
a  second  husband.  Shortly  after  the  death  of  her  mother,  appellant  Heniy 
Bchuff  was  appointed  her  guardian,  and  she  was  sent  to  Europe,  where  she 
remained  until  19  years  old,  when  she  returned  to  the  house  of  her  guardian, 
whose  wife  was  her  aunt,  and  resided  there  until  some  months  after  the  deed 
she  seeks  to  set  aside  was  executed  by  her.  There  is  no  averment  or  proof 
that  either  her  half-brother  or  half-sister,  the  beneficiaries  of  the  deed,  both 
of  whom  were  infanta  at  the  time,  did  anything  to  induce  her  to  execute  it. 
She  alleges  that  she  was  coerced  by  her  guardian  and  his  wife,  the  latter,  as 
she  testifies,  being  the  principal  actor,  to  make  the  deed  against  her  will,  and 
that  it  was  made  by  her  in  ignorance  of  the  nature  or  extent  of  her  interest 
In  the  property. 

It  was  made  about  6  months  after  she  arrived  at  the  age  of  21  years,  and 
<;eased  to  be  the  ward  of  appellant  Henry  Schufl.  What  motive  either  he  or 
his  wife  had  in  procuring  the  execution  of  the  deed,  if  they  did  so,  does  not 
<3learly  appear.  The  effect  of  the  deed  was  to  transfer  to  her  half  brother  and 
sister  an  undivided  interest  of  two-thirds  in  a  lot  on  Market  street  in  the 
city  of  Louisville,  the  whole  of  which  was  devised  to  her  by  her  father.  Henry 
Schuff,  it  seems,  acting  under  the  belief  that,  by  the  will  of  her  mother,  the 
lot  belonged  to  the  three  children,  instead  of  her  only,  had  accounted  to  her  in 
his  settlement  as  guardian  for  only  one-third  of  the  rents,  retaining  the  bal- 
ance in  his  hands  for  the  half  brother  and  sister,  of  whom  he  was  likewise 
guardian.  But  that  fact  does  not  show  enough  interest  or  advantage  likely 
to  result  to  him  from  the  execution  of  the  deed  to  account  for  his  solicitation 
on  the  subject,  and  the  means  she  states  he  and  his  wife  resorted  to  for  the 
purpose.  The  only  satisfactory  explanation  for  their  alleged  conduct  is  that 
her  aunt  was  influenced,  either  by  affection  for  the  other  two  children,  or  de- 
sii-e  to  have  the  will  of  her  sister,  the  mother  of  appellee,  carried  out.  But 
M'hatever  may  have  been  their  motive,  appellee  avers  in  her  petition,  and  tes- 
tifies as  a  witness,  to  acts  on  their  part  which,  if  true,  show  that  she  did  not 
make  the  deed  of  her  own  free  will,  but  was  coerced  to  do  so,  and  made  it 
without  a  full  knowledge  of  its  effect 

She  testifies  that  both  her  guardian  and  his  wife  urged  her  to  make  it,  and 
became  angry  because  of  her  reluctance  to  do  so,  and  that  the  latter  not  only 
upbraided  her  for  her  unwillingness  to  make  it,  but  represented  to  her  that 
it  would  be  a  disgrace  for  her  to  refuse  to  carry  out  her  mother^s  will,  and 
threatened  to  drive  her  out  of  the  house  if  she  did  not  do  so.    She  is  corrobo- 

^  See  note  at  end  of  case. 
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rated  to  some  extent  by  two  witnesses,  one  of  whom  testifies  he  heard  her 
aunt  on  one  occasion  threaten  to  drive  her  out  of  the  house  if  she  did  not  make 
tlie  deed,  and  that  appellee  was  at  the  time  very  much  excited  and  distressed. 
The  other  witness,  who  is  also  her  aunt,  testified  that  she  was  at  the  time 
ejisily  influenceil  and  terrified  by  her  aunt,  her  guardian's  wife,  and  to  a  con- 
siderable degree  by  him,  and  that  late  at  night  of  the  day  the  deed  Wiis  made 
she  came  to  the  house  of  the  witness  very  much  distressed  at  having  been 
forced  against  her  will  to  execute  it.  Her  aunt,  the  wife  of  her  guardian, 
does  not  testify  as  a  witness,  nor  attempt  to  contradict  these  damaging  cliarges 
against  her. 

It  appears  from  the  evidence  that  a  few  days  before  the  execution  of  tlie 
deed  she  and  her  guardian  went  to  the  law  office  of  Mr.  Sachs  to  consult  him 
about  the  extent  of  her  interest  in  the  property  left  at  the  death  of  her  mother^ 
and  that  he  subsequently  examined  the  wills  of  her  father  and  mother,  and^ 
upon  the  return  of  her  and  her  guardian  to  liis  office,  he  had  a  deed  prepared 
for  her  to  sign;  but  she  took  it  away  to  show  to  her  betrothed  hu.sband;  and 
in  a  few  days  they  made  a  third  visit  to  the  lawyer's  office,  wlien  the  deed  was 
executed. 

Mr.  Sachs  gave  his  deposition,  which  the  chancellor  excluded  upon  the 
ground  that  he  was  appellee's  attorney,  and  his  evidence  related  to  privileged 
communications,  and  was  therefore  incompetent;  and  that  action  of  the  chan- 
cellor is  one  of  the  grounds  relied  on  for  reveraal.  Ilis  testimony  is  contra- 
dictoiy  of  what  she  states  occurred  at  the  several  interviews,  and  tends  to 
show  she  acted  freely  and  intelligently  in  making  the  deed.  But,  as  said  by 
the  chancellor  in  his  opinion,  the  alleged  undue  influence  was  used  previous 
to  the  interview  with  Mr.  Sachs,  and  the  natural  result  of  it  had  been  accom- 
plished. In  'his  deposition  Mr.  Sachs  states  that  he  explained  to  appellee, 
after  examining  the  wills,  that  in  the  event  of  one  construction  of  her  father's 
will  she  would  get  a  certain  interest,  and  in  case  it  was  construed  otherwise 
she  would  get  less,  and  at  all  events  she  would  get  more  than  her  half  brother 
and  sister.  In  this  connection  it  is  proper  to  refer  to  the  recitals  of  the  deed, 
which  are  as  follows:  "Whereas,  under  the  will  of  W.  C.  Kraft,  and  under 
the  will  of  Elizabeth  Kraft,  all  of  said  parties  have  become  the  owners  of  cer- 
tain real  estate  in  said  city,  *  *  *  on  the  south  side  of  Market  street, 
*  *  *  and  it  is  questionable  whether  or  not  the  first  party  has  a  larger  in- 
terest than  the  parties  of  the  second  part,  they  being  all  the  only  children  aiul 
heirs  at  law  of  Elizabeth  Kraft,  and  it  being  desirous  that  all  of  said  parties 
shall  individually  own  said  property  in  equal  parts,  now,  in  consideration  of 
the  premises  and  one  dollar  each  in  hand  paid,"  etc. 

Appellee  was,  at  the  date  of  that  deed,  twenty-one  years  and  six  montha 
old,  without  knowledge  of,  or  the  experience  and  capacity  sufficient  to  acquaint 
herself  with,  the  extent  of  her  interest  in  the  lot  conveyed,  even  if  she  iuul 
examined  the  title  papers.  She  resided  with  and  relied  on  her  guardian  for 
advice,  and,  unless  Mr.  Sachs  was  her  legal  adviser,  she  had  none.  He  made 
the  impression  on  her,  by  his  statement,  that  the  extent  of  her  interest  de- 
pended upon  which  one  of  two  constructions  was  put  upon  her  father's  will, 
when  it  admits  of  but  one,  and  by  that  she  was  entitled  absolutely  to  the 
whole  of  the  Market-street  lot. 

There  are  two  incorrect  statements  contained  in  therecitalsof  the  deed: 
First,  it  was  not  true,  as  stated,  that  appellee's  half  brother  and  sister,  or 
either  of  them,  owned  any  interest  whatever  in  the  Market-street  lot;  and, 
second,  there  was  no  room  for  question  as  to  who  of  the  three  owned  the 
larger  interest,  because  appellee  owned  the  whole  of  it.  The  will  of  W.  C. 
Kraft  is  as  follows:  '*!  give  and  bequeath  to  my  beloved  wife,  Elizabeth  Kraft, 
all  my  real,  pei*sonal,  and  mixed  estate  of  which  I  may  be  possessed  at  the 
time  of  my  demise,  for  her  and  her  child,  Emma  Kraft,  sole  use  and  benefit, 
and  give  my  beloved  wife  full  power  and  authority  to  sell  my  real  estate  what 
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I  now  hold  on  Walnut  near  Clay  street,  but  no  other;  and  I  appoint  my  be- 
loved wife  exocutrix,  *  ♦  *  without  security."  The  wife  had  the  power 
to  sell,  and  it  appears  did  sell,  the  Walnut-street  property;  but  the  Market- 
street  lot  was  not  subject  to  her  power  to  sell ;  and  the  only  interest  she  had 
in  it  was  a  life-estate,  which  terminated  at  her  death,  and  then  appellee  be- 
came the  absolute  owner  in  fee.  Consequently,  the  will  of  Elizabeth,  even  if 
it  could  be  construed  to  embrace  the  lot  on  Market  street,  did  not  operate  to 
pass  any  interest  in  it  to  her  other  two  children. 

We  think,  even  considering  the  deposition  of  Sachs  as  part  of  the  record, 
there  is  enough  in  this  record  to  show — First,  that  the  deed  was  not  the 
free  and  voluntary  act  of  appellee,  but  that  the  measures  used  and  the  in- 
fluences brought  to  bear  on  her  by  her  recent  guardian  and  his  wife  were 
such  that,  while  not  amounting  to  actual  duress,  did  constrain  her  will  and 
overcome  her  free  agency;  second,  she  was  ignorant  of  the  nature  and  ex- 
tent of  her  interest  in  the  property  conveyed,  and,  if  not  fraudulently  deceived 
by  her  guardian  in  respect  to  it,  she  certainly  was  deprived  of  the  informa- 
tion she  was  entitled  to  from  him,  and  that  it  was  his  duty  to  give,  before  in- 
fluencing her  to  make  the  deed. 

Tliongh  the  beneficiaries  of  the  deed  are  infants,  and  no  fault  or  fraud  can 
l^e  imputed  to  them,  still  tJiey  have  no  right  to  profit  by  the  fraud  or  coercion 
used  by  others  in  their  interest. 

Judgment  affirmed. 

NOTE. 

Any  si.cial  or  doiiuvstic  Ibrco,  thouprli  not  sufficient  to  amount  to  duress,  which  con- 
trols free  uction  in  the  matter,  will  justify  the  court  in  setting  aside  an  instrument  ob- 
tained thereby.     Munson  v.  Carter,  (Neb.)  27  N.  W.  Rep.  208. 

See,  also,  June  v.  Willis,  30  Fed.  Rv'p.  11.  and  note. 


TAnou  and  others  r.  MKKcn.\NTs'  NAf.  Bank. 

{Siipn-mc  Court  of  Aihiiusn.f.     March  12,  1887.) 

1.  Promissory  Noteh — Action  on — Presumption  as  to  Purchase  fob  Value — Burden 

OP  Pkoof. 

In  an  action  upon  a  proniisaory  note,  the  production  of  the  note,  and  proof  that 
the  indorsement  was  made  before  maturity,  raises  the  presiimntion  that  the  plaintiff 
paid  value  for  the  note,  that  he  \n  an  iniKX'rnt  holder,  and  that  he  acquired  it  in 
the  due  course  of  business;  but,  if  the  proof  sul)sequently  ottered  by  the  defendant 
shows  tiiat  the  note  in  it;j  inception  was  so  infected  by  fraud  as  to  destroy  the  title 
of  the  original  holder,  the  presumption  of  the  payment  of  value  is  thereby  over- 
come, and  the  burden  of  proof  is  shifted  to  the  plaintiff  to  show  that  vafue  was 
given  for  the  note.^ 

2.  Same — Conditional  Subetyship — Delivery  to  Makeb — Innocent  Pubchasbb. 

One  having  signed  a  note  as  surety  delivered  it  to  the  maker  upon  the  under- 
standing that  it  was  not  to  be  delivered  to  pavee  until  another  should  have  signed 
it  as  co-surety,  but  the  maker  fraudulently  delivered  it  to  the  payee  without  ob- 
taining the  co-surety's  signature.  Hehl,  that  the  surety,  having  signed  and  intrusted 
the  note  to  the  maker,  was  to  be  considered  as  constituting  the  latter  his  agent,  and, 
having  clothed  him  with  the  means  of  perpetrating  a  fraud,  must  bear  the  loss;  it 
not  appearing  that  the  payee  had  any  knowledge,  at  the  time  of  taking  the  note, 
of  the  agreement  between  the  maker  and  surety. 

3.  Same— Purcuaske  fob  Value— Note  Tae:en  in  Payment  of  Debt. 

One  who  takes  negotiable  paper  before  maturity,  and  without  notice  of  any  de- 
fect of  title,  in  discharge  of  an  existing  antecedent  debt,  is  a  parchaaer  for  value. 

Appeal  from  circuit  court,  Sebastian  county. 
Collins  &  Batch,  for  appellants. 

*  As  to  the  presumption  arising  from  the  production  of  the  note,  see  Cheney  ▼.  Stone, 
29 Fed.  Rep.  886;  Manistee  Nat.  Bank  v.  Seymour,  (Mich.)  81  N.  W.  Rep.  140. 

As  to  the  eilect  of  fraud  in  the  inception  of  the  note,  see  Lerch  Hardware  Co.  v.  Co- 
lumbia Nat.  Bank,  (Pa.)  5  Atl.  Kep.  778,  and  note. 
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OocKBiLL,  C.  J.  The  Merchants'  National  Bank  sued  the  appellants  upon 
a  note  signed  by  them  and  one  Jerre  Wolf,  who  was  not  sued.  The  note  was 
made  payable  to  the  German  Insurance  Company  of  Freeport,  Illinois,  and 
was  indorsed  in  blank.  The  appellants  filed  an  answer  in  which  it  was  al- 
leged that  they  signed  the  note  "as  sureties  for  Wolf  in  payment  of  an  ante- 
cedent indebtedness  then  owing  by  said  Wolf  to  the  German  Insurance  Com- 
pany" upon  the  express  agreement  that  Wolf  should  not  deliver  the  note  to* 
the  payee  until  W.  L.  Taylor  and  Alvie  Smith  had  signed  i*  with  them,  but 
that,  in  violation  of  the  agreement,  Wolf  delivered  the  note  to  the  payee,  and 
that  the  bank  knew  the  facts  when  the  note  was  indorsed  to  it,  and  denied 
that  the  indorsement  was  made  before  maturity.  A  jury  was  waived,  and 
the  court  made  the  following  finding  of  facts,  viz.:  "(1)  That  the  note  sued 
on  was  signed  by  E.  A.  Tabor,  Jesse  Turner,  Jr.,  and  O.  P.  Brown,  at  the 
instance  and  request  of  Jerre  Wolf,  one  of  the  makers,  with  the  understand- 
ing and  agreement  that  the  same  was  not  to  be  delivered  to  the  German  In- 
surance Q)mpany,  to  which  the  said  Wolf  was  indebted,  until  W.  L.  Taylor 
and  Alvie  Smith  should  sign  it  as  sureties  with  them;  that  said  note  ^as  de- 
livered to  the  German  Insurance  Company  without  the  signatures  of  Taylor 
and  Smith;  and  that  the  insurance  company  had  no  knowl^geof  the  manner 
in  which  the  signatures  of  the  above-named  parties  had  been  obtained.  (2) 
That  the  said  note  was  assigned  to  the  plaintiff  before  maturity,  in  regular 
course  of  business. "    And  judgment  was  entered  for  the  plaintiff. 

The  appellants  contend  that  the  finding  is  not  sustained  by  the  evidence  in 
so  far  as  it  relates  to  the  insurance  company's  want  of  knowledge  of  the  con- 
dition upon  which  the  appellants'  signatures  were  obtained  by  Wolf.  As  to 
that  point  it  is  only  necessary  to  say  that  no  testimony  was  offered  by  either 
side.  It  is  argued,  however,  that  the  facts  found  are  not  sufficient  to  sustain 
the  judgment.  The  contention  is  that  the  proof  that  the  note  was  put  in 
circulation  by  Wolf,  in  violation  of  the  agreement  With  the  appellants,  cast 
upon  the  plaintiff  in  the  action  the  onus  of  proving,  not  only  that  the  note 
had  been  indorsed  to  it  before  maturity,  but  also  that  it  was  acquired  upon  a 
valuable  consideration.  There  was  no  proof  of  the  consideration  paid  by  the 
plaintiff.  The  fact  of  indorsement  by  the  insurance  company  to  the  plaintiff 
was  not  put  in  issue,  as  counsel  seems  to  suppose.  The  complaint  alleged 
that  the  indoraement  was  made  before  maturity  for  a  valuable  consideration^ 
and  the  answer  avers  that  the  note  "was  not"  assigned  to  the  plaintiff  before 
maturity,  but  in  truth  and  in  fact  that  the  assignment  "was  made  long  after 
maturity,  and  that  the  assignment  was  not  made  for  a  valuable  consideration^" 
The  defendants  had  previously  undertaken  to  test  the  sufficiency  of  the  in- 
dorsement by  demurrer,  but  the  demurrer  was  overruled,  and  by  pleading 
over  to  the  merits  they  waived  all  objection  to  the  ruling  of  the  court  in  that 
respect,  {CTiapline  v.  Robertson,  44  Ark.  202;  Jories  v.  Terry,  43  Ark.  230,> 
and  did  not  renew  the  objection  in  any  other  form. 

The  answer,  so  far  from  containing  a  denial  of  the  assignment,  (see  Mansf . 
I>ig-  §  477,)  is  an  admission  of  its  v^dity;  and  when  the  plaintiff  proved,  as 
was  done,  that  the  assignment  was  in  fact  made  before  the  maturity  of  the 
instrument,  the  statutory  rule  that  a  blank  assignment  shall  be  taken  to  have 
been  made  at  a  date  most  to  the  advantage  of  the  defendant  was  overcome. 
Trader  v.  Chidester,  41  Ark.  242.  The  production  of  the  note,  and  proof 
that  the  indorsement  was  made  before  maturity,  raised  the  presumption  that 
the  plaintiff  had  paid  value  for  the  note;  that  it  was  an  innocent  holder,  and 
had  acquired  it  in  due  course  of  business.  But,  if  the  proof  subsequently  of- 
fered by  the  defendants  to  establish  their  defense  shows  that  the  note  in  its 
inception  was  so  infected  by  fraud  as  to  destroy  the  title  of  the  original  holder, 
the  presumption  of  the  payment  of  value  was  thereby  overcome,  and  the  bur- 
den of  proof  was  shifted  to  the  plaintiff  to  show  that  value  was  given  for  the 
note.   1  Daniel,  Neg.  Inst.  §  814;  Benj.  Chalm.  Dig.  p.  109,  art.  97;  2  GreenK 
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Ev.  g  172;  Commissioners  Mai^ion  Co,  v.  Clark,  94  U.  S.  278,  285;  Collins  v. 
Gilbert,  Id.  753;  Nickerson  v.  Ruger,  76  N.  Y.  279;  National  Bank  v.  Qreen, 
43  N.  Y.  298;  Kellogg  v,  Curtis,  69  Me.  212;  Qray's  AdmW  v.  Bank  of  Ken- 
txicky,  29  Pa.  St.  365.  The  reason  assigned  for  the  rule  is  that,  "  where  there  is 
fraud,  the  presumption  is  that  lie  who  is  guilty  will  part  with  the  note  for  the 
purpose  of  enabling  some  third  party  to  recover  upon  it,  and  such  presump- 
tion operates  against  the  holder,  and  it  devolves  upon  him  to  show  that  he 
gave  value  for  it."  Bailey  v.  BidwelU  13  Mees.  &  W.  78;  Collins  v.  Gilberty 
supra. 

If,  therefore,  the  evidence  shows  that  the  note  was  invalid  in  the  hands  of 
the  insurance  company  by  reason  of  the  fraud  practiced  upon  the  appellants 
by  their  principal,  Wolf,  then  the  plaintiff,  who  is  the  indorsee,  having  failed 
to  rebut  the  presumption  of  Invalidity  that  is  raised  against  it,  was  not  en- 
titled to  recover.  But,  when  we  come  to  the  consideration  of  that  question, 
we  find  no  allegation  in  the  answer,  and  there  is  no  proof  to  show,  that  the 
insurance  company  had  notice  of  the  condition  upon  which  the  appellants 
had  signed  the  note.  It  was  complete  in  form,  there  was  nothing  on  its  face 
to  arouse  suspicion,  and  the  answer  alleges  that  it  was  given  in  payment  of 
a  debt  due  from  Wolf  to  the  insurance  company.  The  inquiry  is,  therefore, 
was  the  insurance  company,  under  these  circumstances,  affected  by  the  fraud 
practiced  by  Wolf  upon  his  sureties? 

It  was  ruled  by  this  court,  at  the  present  term,  that  the  delivery  of  an  offi- 
cial bond  by  a  surety  to  the  principal  obligor,  upon  the  condition  that  it 
should  not  be  delivered  until  signed  by  other  parties,  did  not  have  the  effect 
of  constituting  it  an  escrow,  aa  though  delivered,  under  like  circumstances, 
to  a  stranger.  iState  v.  Churchill,  ante,  352.  While  there  is  some  conflict  in 
the  authorities  upon  this  point  as  to  non-negotiable  instruments,  we  are  aware 
of  no  case  which  holds  that  such  an  effect  is  given  where  a  negotiable  instru- 
ment perfect  in  form  is  delivered  to  the  maker.  In  such  cases,  where  the 
question  arises  between  the  injured  party  to  the  note  and  a  payee  who  has 
taken  it  for  value,  without  notice  of  the  condition,  the  former,  having  exe- 
cuted it  and  intrusted  it  to  a  maker,  is  regarde<l  as  having  constituted  him 
his  agent  to  negotiate  it,  and,  having  clothed  him  with  the  means  of  perpe- 
trating the  fraud,  must  bear  the  loss.  Passumpsio  Bank  v.  Goss,  31  Yt.  315; 
Farmer^s  d*  M.  Bank  v.  Humphrey,  36  Vt.  554;  Ayres  v.  Milroy,  53  Mo.  516; 
Bank  of  Missouri  v.  Phillips,  17  Mo.  29;  Smith  v.  Moherley,  10  B.  Mon.  266; 
Merriam  v.  Rocktoood,  47  N.  H.  81;  Gage  y.  Sharp,  24  Iowa,  15;  Daniels  v. 
GoiDer,  54  Iowa,  319,  8  N.  W.  Rep.  424,  and  6  N.  W.  Eep.  525;  Graff  v. 
Logue,  61  Iowa,  704, 17  N.  W.  Rep.  171;  Deardorffv.  Foresman,  24  Ind.481; 
Clark  V.  Bryce,  64  Ga.  486;  Stoddard  v.  Kimball,  6  Gush.  469;  Clark  v. 
Thayer,  105  Mass.  216;  1  Daniel,  Neg.  Inst.  §  854. 

The  insurance  company  had  the  right,  then,  to  assume  that  the  appellants 
had  authorized  Wolf  to  deliver  the  note  to  it  for  them;  and  as  it  is  not  shown 
that  the  company  had  notice  of  the  violated  condition,  or  any  reason  to  sus- 
pect its  existence,  the  appellants  have  failed  to  connect  it  with  the  fraud,  or 
to  establish  a  prima  facie  cose  against  it,  if  value  was  paid  for  it  by  the  note. 
Cases  supra. 

In  the  case  of  Bertrand  v.  Barkman,  13  Ark.  150,  it  was  ruled  that  one  who 
takes  negotiable  paper  in  payment  of  an  antecedent  debt,  before  maturity, 
and  witlMut  notice,  actual  or  otherwise,  of  any  defect  thereto,  receives  it  in 
due  course  of  business,  and  becomes,  within  the  meaning  of  the  commercial 
law,  a  holder  for  value,  entitled  to  enforce  payment  without  regard  to  the  de- 
fenses that  may  exist  between  the  other  parties  to  the  paper;  and  this  is  in 
accord  with  the  very  general  concurrence  of  judicial  authority.  1  Daniel, 
Neg.  Inst.  §  832;  Harrell  v.  Tenant,  30  Ark.  684;  Railroad  Co.  v.  National 
Bank,  102  U.  S.  14;  Gates  v.  National  Bank,  100  D.  S.  239;  Stoddard  v. 
Kimball,  supra;  Bank  of  Missouri  v.  Phillips,  supra. 
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It  follows,  tlicn,  that,  the  appellants  having  failed  to  establish  the  invalid- 
ity of  the  note  in  the  hands  of  the  first  holder,  the  necessity  of  proving  the 
payment  of  value  for  the  indorsement  W4is  not  cast  upon  the  bank,  and  it  was 
entitled  to  recover.    Affirmed. 


LiTTLB  EocK  &  Ft.  S.  By.  Go.  v.  Euba2Jks,  Adm'x. 

(Supreme  Oowi  of  Arkaruas.    March  12,  1887.) 

1.  Mabtxb  and  Sbbvajit— Railboad  GoMPAzrr  Gontbaoting  fob  Exemption  prom  Lta- 

BIXiITY  FOB  NbGLIO£N0B. 

An  employer  is  bound  to  famish  his  employe  with  suitable  machinery  and  ap- 
pliances to  do  his  work,  and  with  a  reasonably  safe  place  to  do  it  in,  and  cannot 
relieve  itself  from  its  duty  in  this  respect  by  special  contract  with  tlie  emvloyp :  and 
an  agreement  entered  into  by  one  with  a  railroad,  upon  being  employed  as  brake- 
man,  to  take  upon  himself  all  risks  incident  to  his  position  on  the  road,  and  not  to 
hold  the  railroad  company  liable  for  anv  injury  he  may  sustain  by  accident  or  col- 
lision on  the  trains  of  the  road,  or  by  defective  machinery  or  carelessness  or  mis- 
oondact  of  himself  or  any  other  employe  of  the  company,  is  not  bindinjr  on  him 
so  as  to  relieve  the  company  from  iLEibility  for  an  acradent  caused  by  its  failure  to 
repair  its  road. 

2.  Samjb— Action  aoainbt  Railboad  —  Dbfbctivb  Tbaok— Vkbdiot  not  Sustained  by 

Evidence. 

In  an  action  to  recover  damages  from  a  railroad  for  its  n^ligence,  resulting  in 
the  death  of  plaintifTs  intestate,  alleged  to  have  been  cansed  by  a  "switch"  or 
"  frog"  being  so  ill  constructs  and  defective  as  to  render  it  unsafe  for  use.  and  by 
reason  whereof  the  intestate,  being  employed  as  a  brakeman,  while  in  the  discharge 
of  his  duty  at  the  time,  was  thrown  from  the  car,  run  over,  and  killed,  the  only  evi- 
dence iutroduced  by  plain  tiff  to  prove  ne{|fligeiice  being  that  the  switch  rail  \va^  u 
little  lower  than  the  other  rail,  and  his  witnesses  not  stating  that  this  was  a  defect 
that  could  be  remedied,  and  defendants  proving  that  It  was  necessary  to  have  the 
Bwiteh  rail  lower  than  the  main  rail,  hefd,  there  was  no  evidence  to  sustain  the 
finding  for  plaintiff,  and  it  must  be  set  aside. 

B.  Same— EviDENox  ab  to  Condition  of  Tback  beforb  Aocidbnt. 

Where  a  defective  track  is  alleged  to  have  been  the  cause  of  the  accident,  it  is 
often  impracticable  to  adduce  evidence  of  the  condition  of  the  track  at  the  precise 
time  the  casualty  occurred.  It  is  enough  to  prove  such  a  state  of  facts,  shortly  be- 
fore or  after,  as  will  induce  a  reasonable  X)resuniption  that  the  condition  is  un- 
changed ;  but  evidence  of  the  condition  three  years  before  trial,  and  twenty-one 
months  an:er  the  accident,  is  inadmissible. 

4.  Sams—Contbibutoby  Nsoligbncs— Bbakeman  Ezohanging  Places  with  Another 

WITHOUT  ObDXBS. 

Contributory  negligence  must  be  affirmatively  proved,  as  it  will  be  presumed 
that  the  injured  party  was  in  the  exercise  of  due  care  until  the  contrary  is  made  to 
appear.  >  And  it  is  not  sufficient  to  establish  contributory  negli^nce  on  the  part  of 
tne  injured  brakeman  that  he  exchanged  places  with  one  of  his  fellow-brakenien 
without  orders  from  the  conductor,  although  it  is  probable  he  would  not  bavebeeu 
injured  had  he  remained  in  the  position  to  which  ne  had  been  assigned ;  it  not  ap- 
pearing that  the  place  he  assumed  was  more  dangerous  than  the  one  he  vacated. 

Apppeal  from  circuit  court,  Franklin  county. 

J.  M,  Moore,  for  appellant.  T.  B.  Martin  and  Ed.  H,  Motives,  for  ap- 
peUee. 

Smith,  J.  Appellee,  as  administratrix  of  J.  C.  £ubaiiks,sued  appellant  iu 
the  Franklin  circuit  court,  alleging  that  she  was  mother  of  deceased,  and  ad- 
ministratrix, etc. ;  that  on  the  seventh  of  October,  1884,  her  intestate  was  em- 
ployed under  a  contract  as  brakeman  on  appellant^s  railway,  and  that  on  or 
before  that  time  appellant^s  railway,  at  the  town  of  Ozark,  was  in  a  defective 
condition,  in  this:  "The  defendant  had  constructed  on  its  said  road,  and  as 
a  part  of  it,  on  the  track  thereof,  at  said  pluce,  a  switch  and  a  fiog,  which 

1  See  Township  of  Kingston  v.  Gibbons,  (Pa.)  6  Atl.  Rep.  115 ;  Hopkins  v.  Utah  North- 
ern Ry.  Ck>.,  (Idaho,)  13  Pac.  Rep.  343;  Hnckshold  v.  St.  Louis,  I.  M.  <fc  S.  Ry.  Oo., 
(Mo.)  2  S.  W.  Rep.  7JM;  Thorpe  v.  Missouri  Pac.  Ry.  Co.,  Id.  3,  and  note. 
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waa  so  worn,  ill  constructed,  and  defective  as  to  render  it  unsafe  and  unfit 
lor  use."  The  complainant  alleges  knowledge  by  appellant  of  these  defects, 
and  that  bj'  reason  thereof,  and  the  unsafe  condition  of  the  road  at  that  point, 
and  appellant's  negligence,  her  intestate,  while  in  the  performance  of  his  duty 
4iS  brakeman  under  his  contract,  was  thrown  from  the  car,  run  over,  and 
killed.  The  answer  denies  that  the  switch  or  frog  was  defective,  ill  con- 
structed, or  unfit  for  use,  or  that  plaintiff's  intestate  was  thrown  from  the 
car  and  killed  by  reason  of  any  such  defects;  denies  that  deceased  was  free 
from  negligence;  and  alleges  that  his  death  was  caused  by  negligence  on  his 
part.  The  answer  also  sets  up  and  relies  upon  the  following  contract  exe- 
cuted by  deceased  before  his  employment  by  defendant  as  a  release  of  liability. 
"Clinton  Eubanks,  having  been  employed,  at  his  request,  by  the  Little  Rock 
&  Port  Smith  Railway  in  the  capacity  of  brakeman,  hereby  agrees  with  said 
railway,  in  consideration  of  such  employment,  that  he  will  take  upon  himself 
all  risks  incident  to  his  position  on  the  road,  and  will  in  no  case  hold  the  com- 
pany liable  for  any  injury  or  damage  he  may  sustain,  in  his  person  or  other- 
wise, by  accidents  or  collisions  on  the  trains  or  road,  or  M'hich  may  result 
from  defective  machinery,  or  carelessness  or  misconduct  of  himself  or  any 
other  employe  and  servant  of  the  company. "  The  issues  were  submitted  to  a 
jury,  which  returned  a  verdict  for  the  plaintiff  for  $9,360,  upon  which  judg- 
ment was  entered.  A  motion  for  a  new  trial  was  subsequently  overruled, 
and  a  bill  of  exceptions  was  signed  saving  the  points  hereinafter  noticed. 

1.  The  execution  of  the  contract  copied  above  was  admitted  by  the  plaintiff. 
But  the  court  refused  this  prayer  of  the  defendant:  "If  you  find  that,  before 
entering  the  service  of  defendant,  deceased  executed  the  release,  a  copy  of  which 
is  set  out  in  defendant's  answer,  you  are  instructed  that,  by  reason  of  said  re- 
lease, plaintiff  will  be  precluded  from  recovering  anything  in  this  suit,  and 
you  will  find  for  defendant. " 

A  common  carrier  or  a  telegraph  company  cannot,  by  precontract  with  its 
customers,  relieve  itself  from  liability  for  its  own  negligent  acts.  This,  how- 
ever,* may  be  on  the  grounds  of  its  public  employment.  Railroad  Co,  v. 
Lockwood,  17  Wall.  357;  Pennsylvania  B.  Co.  v.  Butler,  57  Pa.  St.  335; 
Little  Rock,  M.  R.  cfe  T.  Co,  v.  Talbot,  39  Ark.  523;  St.  Louis,  J.  M.  *  8, 
Ry.  V.  Lesser,  46  Ark.  236;  1  Whart.  Cont.  §  438.  The  validity  of  the  con- 
tract before  us  is  not  affected  by  such  considerations.  The  relation  existing 
between  the  parties  to  it  is  essentially  a  private  relation, — that,  namely,  of 
master  and  servant.  And  the  question  is  whether  a  servant  employed  in  the 
operation  of  dangerous  machinery  can  waive  in  advance  the  duties  and  lia- 
bilities which  the  master  owes  him,  and  which  do  not  depend  on  contract,  but 
spring  out  of  the  relation  itself.  Of  course,  if  he  can  waive  them  so  as  to  bind 
himself,  a  waiver  will  also  bar  his  personal  representative;  for  the  personal 
representative  only  succeeds  to  the  right  of  action  which  the  deceased  would 
have  had  but  for  his  death. 

In  1880  the  English  parliament  passed  the  "employers'  liability  act,"  the 
object  of  which  was  to  make  employers  liable  for  injuries  to  workmen  caused 
by  the  negligence  of  those  having  the  supervision  and  control  of  them.  In 
Qrifflths  V.  Earl  of  Dudley,  9  Q.  B.  Div.  357.  it  was  held  that  a  workman 
might  contract  himself  and  his  representatives  out  of  the  benefits  of  this  act. 
An  opposite  conclusion  has  been  reached  by  the  supreme  courts  of  Ohio 
and  Kansas.  They  hold  that  it  is  not  competent  for  a  railroad  company  to 
stipulate  with  its  employes,  at  the  time  of  hiring  them,  and  as  part  of  the 
contract,  that  it  shall  not  be  liable  for  injuries  caused  by  the  carelessness  of 
other  employes.  Lake  Shore  &  M.  8.  R.  Co.  v.  Spanglet',  8  N.  E.  Rep. 
467,  (Sup.  Ct.  Ohio,  1886;)  Kansas  Pac.  Ry.  Co.  v.  Peavey,  29  Kan.  169,  44 
Amer.  Rep.  630, 11  Amer.  &  Eng.  R.  Cas.  260.  In  the  notes  to  the  last-men- 
tioned  case,  as  reported  in  the  two  series  of  reports  last  cited,  the  substance  of 
€fHfflth8  V.  Earl  of  Dudley  is  set  out.   Tills,  however,  is  not  precisely  the  same 

Digitized  by\^iJOS!lt: 


810  SOUTHWESTERN    REPORTER.  [Afk. 

question  we  have  to  deal  with;  for  the  negligence  of  a  fellow-servant  is  not 
in  fact  and  in  morals  the  negligence  of  the  master,  although  by  virtue  of  a 
statute  it  may  be  imputed  to  the  master.  It  is  impossible  for  the  master 
always  to  be  present  and  control  the  actions  of  his  servants.  Hence  a  stipu- 
lation not  to  be  answerable  for  their  negligence  beyond  tlie  selection  of  com- 
petent servants  in  the  first  instance,  and  the  discharge  of  such  as  prove  to- 
be  reckless  or  incompetent,  might  be  upheld  as  reasonable,  notwithstanding 
a  statute  might  abolish  the  old  rule  of  non-liability  for  the  acts  and  omis- 
sions of  a  co-servant.  But  the  supreme  court  of  Georgia  have,  in  several 
cases,  sustained  contracts  like  the  one  before  us  as  legal  and  binding  upon  the 
employe,  so  far  as  it  does  not  waive  any  criminai  neglect  of  the  employer. 
The  effect  of  these  decisions  is  that  the  servant  of  tlie  railroad  company,  for 
instance,  not  only  takes  upon  himself  the  incidental  risks  of  the  service,  but 
he  may  by  previous  contract  release  t^e  company  from  its  duty  to  furnish 
him  a  safe  track,  safe  cars,  machinery,  and  materials,  and  suitable  tools  to 
work  with.  Western, &  A.  li.  Co.  v.  Bishop,  50  Ga.  465;  Western  &  A,  R. 
Co.  V.  Strong,  52  Ga.  461;  Galloway  v.  Western  d-  A.  R.  Co.,  57  Ga.  512. 
On  the  other  hand,  in  Roesner  v.  Hermann,  10  Biss.  486,  8  Fed.  Rep.  782,  a 
contract  by  a  master  against  his  own  negligence  was  declared  to  be  void 
as  against  public  policy;  Gresham,  J.,  saying:  "If  there  was  no  negli- 
gence, the  defendant  needed  no  contnict  to  exempt  him  from  liability;  if  lie 
was  negligent,  the  contract  set  out  in  his  answer  will  be  of  no  avail. "  Com- 
pare Memphis  &  C.  R.  Co.  v.  Jones,  2  Head,  517,  wliere  it  was  decided  that 
such  a  contract  would  not  protect  the  master  agsiiust  gross  negligence. 

It  is  an  elementary  principle  in  the  law  of  contracts  that  "  tnodus  et  con- 
i>€ntio  vincunt  legem,** — the  form  of  agreement  and  the  convention  of  par- 
ties override  the  law.  But  the  maxim  is  not  of  universal  application.  Par* 
ties  are  permitted,  by  contract,  to  make  a  law  for  themselves  only  in  cases 
where  their  agreements  do  not  violate  the  express  provisions  of  any  law, 
nor  injuriously  affect  the  interests  of  the  public.  Broom,  Leg.  Max.  *543;^ 
KneetUe  v.  Newcomh,  22  N.  Y.  249.  Our  constitution  and  laws  pfovide 
that  all  railroads  operated  in  this  state  shall  be  responsible  for  all  danuiges  U> 
persons  and  property  done  by  the  running  of  trains.  Const  1874,  art.  17.  g  12 ; 
Mansf .  Dig.  §  5537.  This  means  that  they  shall  be  responsible  only  in  cases 
where  they  have  been  guilty  of  some  negfignce;  and  it  may  be  questionable 
whether  it  is  in  their  power  to  denude  themselves  of  such  responsibility  by  a 
stipulation  in  advance.  But  we  prefer  to  rest  our  decision  upon  the  broader 
ground  of  considerations  of  public  policy.  The  law  requires  the  master  to- 
f  urnish  his  servant  with  a  reasonably  safe  place  to  work  in,  and  with  sound 
and  suitable  tools  and  appliances  to  do  his  work.  If  he  can  supply  an  unsafe 
machine  or  defective  instruments,  and  then  excuse  himself  against  the  con- 
sequences of  his  own  negligence  by  the  terras  of  his  conti-act  with  his  aerv- 
ant,  he  is  enabled  to  evade  a  most  salutary  rule.  In  the  English  case  above 
cit«d  it  is  said  this  is  not  against  public  policy,  because  it  does  not  affect  all 
society,  but  only  the  interest  of  the  employed.  But  surely  the  state  has  an 
interest  in  the  lives  and  limbs  of  all  its  citizens.  Laborers  for  hire  consti- 
tute a  numerous  and  meritorious  class  in  ever}'  community;  and  it  is  for  th& 
welfare  of  society  that  their  employers  shall  not  be  permitted,  under  the 
guise  of  enforcing  contract  rights,  to  abdicate  their  duties  to  them.  The 
consequence  would  be  that  every  railroad  company,  and  every  owner  of  a 
factory,  mill,  or  mine,  would  make  it  a  condition  precedent  to  the  employ- 
ment of  labor  that  the  laborer  should  release  all  right  of  action  for  injuries 
sustained  in  the  course  of  the  service,  whether  by  the  employer's  negligence  or 
otherwise.  The  natural  tendency  of  this  would  be  to  relax  the  employer's 
carefulness  in  those  matters  of  which  he  has  the  ordering  and  control,  such 
as  the  supplying  of  machinery  and  materials,  and  thus  increase  the  perils  of 
occupations  which  are  hazardous  even  when  well  managed;  and  the  final 
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outcome  would  be  to  fill  the  country  with  disabled  men  and  paupers,  whose 
support  would  become  a  charge  upon  the  counties  or  upon  public  charity. 

2.  The  next  question  is  whether  the  testimony  is  sufficient  to  support  the 
verdict.  The  freight  train  upon  which  deceased  was  a  brakeroan  was  bound 
for  Fort  Smith,  but  had  stopped  at  Ozark  station,  about  11  p.  m.,  and  the  train- 
men were  engaged  in  switching  off  cars  from  the  main  track  to  a  side  track. 
The  plaintiff's  intestate  was  assisting  in  this  operation,  being  on  top  of  one  of 
the  cars,  with  a  lantern  in  his  hand.  The  evidence  does  not  show  clearly 
what  it  was  that  caused  him  to  fall  between  the  cars;  but  it  is  probable  that 
he  was  thrown  off  by  the  jolting  of  the  car,  and  that  this  jolting  was  produced 
by  the  car  having  left  the  track.  The  theory  of  the  plaintiff's  case  was  that 
there  was  a  defect  in  the  switch  or  in  the  frog,  or  in  both,  which  caused  the 
car  to  run  off  at  that  particular  place. 

The  substance  of  the  testimony  on  this  point  was  as  follows: 

J.  y.  Bourhind,  for  phiintiff,  testified:  ''It  was  about  11  o'clock  at  night 
when  I  rushed  to  the  railroad.  They  were  taking  deceased  from  under  the 
wheels.  It  was  about  twelve  to  fifteen  feet  from  the  frog  towards  the  depot. 
He  was  lying  across  the  track.  Could  see  where  the  border  or  fiange  of  the 
wheel  cut  the  rail  and  frog.  Think  the  car  got  off  at  the  frog,  and  it  jumped 
across  the  ties.  Heard  train  had  got  off  there  before.  Knew  of  as  many  as 
two  or  three  getting  off  there.  Conductor  and  two  or  three  others  were  there. 
Don't  know  how  many  cars  were  attached  to  engine.  Think  both  trucks  of 
second  car  from  rear  of  train  were  off.  The  wheels  on  one  side  of  the  car 
were  off.  Don't  know  whether  the  track  is  in  good  or  bad  repair.  About 
fifteen  or  twenty  feet  south  of  the  frog  is  where  the  man  was  killed.  I  know 
of  no  cars  being  off  there  before.  Judge  from  indentations  on  the  ties;  don't 
know  how  long  they  had  been  there.  Judge  from  the  scar  on  the  frog  that 
the  car-wheels  ran  on  top  of  it  and  the  track  about  two  feet.  Don't  know 
how  long  the  scar  had  been  there,  or  if  it  had  been  made  by  this  car.  Am 
satisfied  the  scar  I  saw  on  the  frog  was  made  by  this  car  running  off.  Did 
not  examine  on  the  outside  of  the  ties  or  switch  rail  to  see  if  there  were  any 
indentations  on  the  ties.  Was  there  next  morning.  Saw  scars  on  the  old 
ties  where  the  accident  occuiTed.  Two  or  three  days  afterwards  these  old  tiea 
were  gone,  and  new  ones  in.  Live  at  Ozark.  Was  never  employed  on  a  rail- 
road." 

Henry  WooUum:  "Don't  remember  exact  time  of  the  accident.  Was  in; 
Argenta  at  the  time;  running  as  fireman  on  an  extra.  Was  at  Ozark  six  or 
eight  days  before,  going  into  defendant's  employ.  Don't  know  as  to  condi- 
tion of  switch  at  time  of  accident,  but  afterwards  it  was  bad.  Shortly  after 
the  accident,  was  yard-master  of  this  yard,  and  was  notified  by  engineer»  that 
this  switch  was  in  bad  condition;  notified  section  foreman,  whose  duty  it  wa» 
to  fix  it;  also  told  McLoud,  road-master.  The  train  dispatcher  gave  notice 
to  me  two  or  three  times  to  run  slow  over  that  switch.  This  was  the  train 
dispatcher  under  Mr,  Hartman,  three  years  ago,  while  I  was  running  an  en- 
gine. [Evidence  of  above  notification  of  condition  of  track,  switch,  etc.,  ob- 
jected to.  Objection  overruled,  and  exception  saved.]  The  defect  in  the  switch 
was  that  the  switch  rail  was  one  and  one-half  inches  lower  than  the  main 
track.  An  engine  got  off.the  track  there  one  night,  and  I  tried  two  or  three 
times  to  get  over,  and  could  not  do  so.  The  foreman  came  down  and  fixed  it. 
The  wheel  would  drop  between  the  switch  and  main  rail.  This  was  twa 
months  after  the  accident  occurred,  and  while  I  was  yard-master.  It  would 
throw  the  train  to  north  side  of  the  track;  could  throw  it  south.  Kyle,  the 
section  boss,  fixed  it.  Did  not  notice  ties  cut  by  wheels.  Switch  rails  are 
between  main  rails  of  track.  It  was  a  split  switch.  Engine  was  hard  to  get 
over;  cars  would  go  over  because  so  much  lighter.  It  is  the  duty  of  road- 
master  and  section  foreman  to  look  after  track.  I  knew  there  was  a  defect 
tliere,  but  not  what  it  was.    Was  notified  switch  was  defective  after  accident 
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occurred.  Could  not  see  any  defects.  I  went  and  looked.  Every  time  en- 
gine would  go  off  to  the  north  side.  Have  been  in  railroad  business  about 
nine  years.  This  frog  and  switch  are  the  kind  usually  used.  I  made  no  re- 
2X)rt  of  defects  to  officers  of  road.  Looked  at  track  inside  of  fifteen  days  after 
accident.  Had  coal  cars  off  here  while  engineer.  Cause  of  engine  jumping 
was  that  switch  rail  was  lower  than  main  rail.'' 

None  of  the  remaining  witnesses  for  the  plaintiff  professed  to  have  any 
knowledge  of  the  condition  of  the  track;  but  two  of  them  stated  that  they 
had  seen  a  car  off  the  track  about  the  same  place  recently  before  the  accident 
occurred. 

For  the  defendant  the  following  witnesses  testified: 

L.  Tread  way:  "Was  conductor  of  the  train,  and  handling  the  switch, — 
switching  cars.  Gave  signal  to  back;  heard  jumping,  and  signaled  to  stop. 
Went  down  to  where  car  was;  saw  it  was  Eubanks  under  the  car,  and  said: 
*  My  God  I  how  did  he  get  over  here?'  Saw  signal  from  man  on  top  of  second 
car  from  rear  end  to  'come  back;*  did  not  see  him  afterwards.  He  was 
killed  eight  or  ten  feet  east  of  frog,  and  one  hundred  and  eight  or  ten  feet 
east  of  swftch ;  body  was  under  last  pair  of  trucits  of  second  car  at  the  rear 
of  train.  Had  been  handling  switch  thirty-five  or  forty  minutes;  it  was  all 
right,  and  a  good  one.  I  examined  car  and  track  after  the  accident;  both 
were  all  right.  I  pulled  the  car  over  the  ties  up  to  the  frog  to  get  it  back 
on.  The  track  at  this  point  has  been  good  ever  since  I've  been  on  the 
road, — eighteen  months.  The  car  rolled  about  six  feet  after  it  jumped;  only 
one  pair  of  truck  off.  He  was  my  rear  brakeman,  and  his  poi>ition  wiis 
rear  brakeman  on  train  or  caboose.  He  ought  to  have  stayed  in  rear  of  the 
train,  and  caught  cars  as  they  came  back.  He  was  in  tlie  head  brakeman's 
place,  and  I  gave  him  no  orders  to  change.  Brakemen  were  all  under  my  or- 
ders. I  did  not  know  of  the  change  until  after  his  death.  We  passed  over 
this  track  ten  or  fifteen  times  that  night  before  the  accident.  Car  ran  off  be- 
cause of  something  on  the  track  to  throw  it,  not  on  account  of  defective  frog. 
The  signs  on  the  ties  were  made  by  us  in  trying  to  get  the  car  buck  on  the 
track.  It  is  the  duty  of  the  yard-master  and  section  boss  to  look  after  the 
track.  McLoud  and  Kyle  filled  those  positions;  both  competent  men.  There 
was  no  defect  in  the  switch,  frog,  or  track  in  any  respect.  Am  not  in  defend- 
ant's employ  now.  Had  three  brakemen.  It  was  necessary  for  some  one  to 
be  on  top  of  car  with  engine.  I  would  be  willing  to  swear  point-blank  that  it 
was  the  body  of  the  man  that  threw  the  car  off.  It  is  a  brakeiuan's  duty  to 
do  work  anywhere  on  the  train  when  necessary.  After  a  brakeman  has  been 
assigned  to  a  position  he  has  no  right  to  change  places  without  orders  from 
the  conductor.  I  gave  no  such  orders  in  this  case,  nor  knew  of  it  until  I  found 
deceased  dead." 

McLoud:  "Am  road-master,  and  have  charge  of  track.  Was  at  place  of 
accident  the  next  morning  after  it  occurred.  Eximiined  track,  switch,  and 
frog,  and  found  everything  all  right.  Kothing  has  been  done  to  change 
switch,  frog,  or  anything  else  since  the  accident.  New  switch  ties  were  put 
in  a  day  or  two  before  Injury,  and  were  all  right.  Trains  ran  over  the  track 
the  day  and  night  before  the  injury.  Nothing  was  the  matter  with  the  track. 
It  is  necessary  for  the  point  of  the  switch  rail  to  be  a  little  lower  than  main 
rail,  so  as  to  slip  under  in  order  to  make  a  switch.  If  a  car  passes  the  frog, 
and  gets  off,  it  would  require  something  to  throw  it  off.  Both  switch,  frog, 
and  track  were  in  good  condition  at  the  time,  and  are  now.  If  switch  is  be- 
ing made,  and  frog  is  defective,  and  the  car  leaves  the  track,  it  would  go  off 
on  north  side.  There  is  a  little  open  place  between  the  rails  at  frog:  and,  if 
the  wheels  strike  the  point  of  frog,  it  would  go  through  this,  and  off  the  noith 
side.    Mr.  Kyle  is  section  foreman,  and  a  competent  man." 

Kyle:  "Was  section  foreman,  and  duty  to  keep  track  in  good  order.  Came 
down  morning  after  accident,  gauged  the  track,  and  found  it  all  right;  switch^ 
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frog,  and  track  were  in  good  condition.  I  put  in  ties  day  before  accident; 
suri'aced,  leveled,  and  gauged  the  track.  All  regular  trains  passed  over  day 
before  the  accident.  Ko  report  was  ever  made  to  me  that  track  was  defect- 
ive. About  two  months  before  accident  a  king-bolt  broke  on  a  lumber  car, 
and  threw  it  off  near  the  water  tank.  The  frog  is  east  of  switch  eighty  feet. 
I  put  in  new  ties  October  8th.  The  accident  occurred  next  night.  Put  new 
ties  from  point  of  switch  up  to,  and  five  under,  the  frog.  I  have  done  no 
work  there  since.    Have  been  railroading  twenty-one  years." 

John  Edwards :  "  Was  a  hand  under  Mr.  Kyle.  There  was  nothing  wrong 
with  the  switch,  frog,  or  track.  They  are  the  same  to-day  as  then,  no  work 
having  been  done  there  since. " 

The  evidence  of  Bock  Smith  and  Charles  Cole  was,  in  substance,  same  as. 
Edwards. 

Aside  from  the  testimony  of  Woollum,  there  is  nothing  here  that  tends  to 
prove  the  existence  of  the  defect  complained  of;  and  Woollum's  testimony, 
when  analyzed,  will  be  found  to  be  vague,  inconclusive,  and  contradictory, 
based  largely  on  hearsay,  and  relating  chielly  to  times  long  antecedent  or  sub- 
sequent to  the  accident.  He  says  expressly  that  he  was  not  acquainted  with 
the  condition  of  the  switch  at  the  time  of  the  accident.  His  statements  as  to 
its  condition  three  years  before  the  trial,  and  some  twenty-one  months  before 
Eubanks  was  killed,  should  have  been  excluded.  Proof  of  what  occurred  two 
months  afterwards  was  also  irrelevant  to  any  issue  that  was  before  the  jury, 
being  too  remote  to  afford  any  fair  inference.  The  evidence  in  such  cases 
should  be  confined  to  the  time,  place,  and  circumstances  of  the  inju^ry  and 
negligence  then  and  there.  Parker  y.  Portland  Ptib.  Co,,  69  Me.  174;  Grand 
Rapids  (fc  J.  JR.  Co,  v.  Huntley,  38  Mich.  537.  Where  a  defective  track  is 
alleged  to  be  the  cause  of  the  casualty,  it  is  often  impracticable  to  adduce  evi- 
dence of  the  condition  of  the  track  at  the  precise  moment  the  casualty  oc- 
curred. It  is  enough  to  prove  such  a  state  of  facts,  shoi-tly  before  or  after,  as 
will  induce  a  reasonable  presumption  that  the  condition  is  unchanged.  Wool- 
lum  had  not  examined  the  track  before  the  accident;  nor  can  his  examination 
afterwards  be  brought  nearer  than  15  days.  Assuming  that  there  was  no 
change  of  condition  within  that  time,  the  only  defect  he  was  able  to  discover 
was  that  the  switch  rail  was  a  little  lower  than  the  main  rail.  He  does  not 
seem  to  be  very  positive  that  this  was  a  defect  which  could  be  remedied ;  and 
the  evidence  for  the  defendant  shows  that  it  is  necessary  for  the  point  of  the 
switch  rail  to  be  lower  than  the  main  rail,  so  as  to  slip  under  in  order  to  make 
a  switch.  The  evidence,  then,  is  lacking  on  a  material  point  which  it  was 
essential  for  the  plaintiff  to  establish, — that  the  appliance  was  defective.  It 
may  be  said  this  was  a  question  for  the  Jury.  But  the  jury  could  not  infer 
it  without  proof.  The  duties  of  a  railroad  company  to  its  servants  in  these 
matters  are  not  measured  by  the  same  rule  that  is  applied  in  the  case  of  pas- 
sengers. Railways  do  not  warrant  to  their  servants  the  safe  condition  of 
their  line  and  machinery;  and  they  guaranty  only  that  due  care  shiUl  be  used 
in  constructing  and  in  keeping  in  repair  and  in  operation  the  line,  appli- 
ances, and  machinery.  Patterson,  Railway  Accident  Law,  §  284,  and  cases 
cited;  Little  Rock  i&  Ft,  8,  R,  Co,  v.  Duffey,  85  Ark.  602;  8t,  Louis,  I,  Hf, 
&  S,  Ry,  V.  Harper,  44  Ark.  529;  8t,  Louis,  L  M,  <fe  8.  Ry.  v.  Morgart,  45 
Ark.  318;  Probst  v.  Delamater,  100  N.  Y.  266,  3  N.  E.  Rep.  184.  So  far  as 
appears,  the  deceased  lost  his  life  by  a  casualty,  which,  in  the  absence  of  evi- 
dence showing  that  the  defendant  was  in  fault,  must  be  ascribed  to  the  ordi- 
nary risks  incident  to  his  employment.  Little  Rock  <fe  Ft  8.  Ry>  Co,  v. 
Tovmsend,  41  Ark.  382. 

3.  The  testimony  fails  to  establish  the  defense  of  contributory  negligence. 
Eubanks  merely  exchanged  places  with  one  of  his  fellow-brakemen  without 
orders  from  the  conductor.  Although  it  is  probable  he  would  not  have  been 
Injured  if  he  had  remained  in  the  position  to  which  he  had  been  assigned,  yet 
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it  is  not  shown  tbat  the  place  he  assumed  was  more  daugerous  than  the  one 
he  vacated.  In  this  connection  we  notice  the  court  charged  that  the  plaintiff 
must  prove  that  her  intestate  was  free  from  fault  or  negligence.  This  was 
an  error  in  favor  of  the  defendant;  and  we  only  call  attention  to  it  for  the 
purpose  of  another  trial.  Contributory  negligence  is  a  defense  to  be  afllrma- 
tively  proved.  It  will  be  presumed  the  injured  party  was  in  the  exercise  of 
due  care  until  the  contrary  is  made  to  appear. 

4.  In  other  respects  the  jury  was  properly  charged,  except  that  the  court 
should  have  granted  this  prayer  of  the  defendant:  '*If  you  find  the  defects 
relied  on  in  this  action  were  such  as  are  common  to  railroads,  and  such  as 
could  not  have  been  avoided  by  reasonable  care  and  attention  on  the  part  of 
defendant,  you  will  find  for  defendant. "  A  direction  of  this  sort  was  neces- 
sary to  guard  the  jury  against  being  misled  by  the  testimony  in  relation  to 
the  difference  in  height  between  the  main  and  switch  rails. 

Reversed,  and  a  new  trial  ordered. 


St.  Louis,  I.  M.  &  S.  By.  Co.  u.  Mudford. 
{Supreme  Court  of  Arkaruas.    March  19,  1887.) 

1.  Garbiebs — Damagbb  fob  Delay— ^bn'eral  Rule. 

The  measure  of  damages  for  delay  in  the  transportation  of  goods  beyond  the  time 
specified,  or,  if  not  specified,  beyond  a  reasonaole  time,  is,  as  a  general  rule,  the 
difference  between  the  value  of  the  goods  at  the  time  and  place  they  should  have 
been,  delivered  and  their  value  when  they  were  in  &ct  delivered,  computed  at  the 
place  of  destination,  with  interest,  less  fireight  unpaid.' 

2.  Samb-^ale  at  a  Baboaik— NoncB  to  Cabbibb—- Fall  in  Mabkbt. 

But,  where  the  owner  of  thegoods  8hipi)ed  has  made  an  advantageous  sale  of  them, 

J>rovided  they  are  delivered  within  a  certain  time,  of  which  sale  the  carrier  is  in- 
ormed,  and  they  are  delivered  to  the  carrier  to  be  transported  to  the  place  of  delivery, 
and  the  carrier,  through  negligence,  fails  to  deliver  them  at  their  destination  in 
time,  and  the  owner,  inconsequence,  loses  the  benefitof  his  bargain  by  reason  of  the 
market  price  being  less  than  the  contract  price,  the  measure  of  damages,  as  the  re- 
sult of  the  breach  of  the  carrier's  contract,  is  the  difference  between  the  contract 
price  and  the  market  value. 
4.  Same— Shipper's  IiOss  op  Time. 

Where,  however,  the  carrier  has  no  knowledge  of  such  special  drcumstances  or 
contract  of  sale,  the  rule  is  as  first  above  stated  in  cases  of  neglect  or  delay  in  the 
transportation  of  goods,  and  the  shipper  is  not  entitled  to  damages  for  his  loss  of 
time  in  looking  after  or  inquiring  for  the  goods  during  transportation;  especially 
not  at  a  place  other  than  their  destination. 

Appeal  from  circuit  court,  Nevada  county. 

Dodge  A  Johnson,  for  appellant.  8oott  dk  Jones  and  /.  2).  Cook,  for  ap- 
pellee. 

Battle,  J.  Plaintiff  alleged  in  his  complaint  that  he,  on  the  eighth  of 
February,  1881,  shipped  over  defendant's  road,  from  Texarkana,  Arkansas, 
one  box  containing  47  gin-sharpening  machines,  consigned  to  Goble  Bros., 
Cincinnati,  Ohio;  *Hhat,  at  the  time  of  shipment,  plaintiff  and  his  agents  at 
various  places  had  contracted  and  taken  sundry  orders  for  the  machines  greater 
than  the  number  shipped,  and  that  said  machines  had  been  contracted  and 
bargained  away  for  $25  each;  that  the  machines  shipped  were  the  only  ones 
plaintiff  liad  for  the  purpose  of  filling  these  orders;  that,  owing  to  some  slight 
defect,  they  had  been  shipped  to  Cincinnati  to  be  repaired,  and  then  immedi- 
ately returned;  that  it  should  only  have  required  fourteen  days  to  carry,  re- 
pair, and  return  said  machines,  so  that  plaintiff  could  have  filled  bis  orders; 
t?uit  dtfendant  had  knowledge  of  all  said  faetSt  and,  knowing  t?ie  same, 
carelessly  and  negligently  delayed  the  carrying  and  delivering  of  said  ma- 

1  See  East  Tenneaseep  Y.  ft  Q.  R.  Go.  v.  Hale^  (Tenn.)  1 8.  W.  Bep.  620. 
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chines,  thus  causing  plaintiff  to  ]ose  the  sale  of  said  machines,  to  his  damage 
in  the  sum  of  $1,000. "  The  defendant  answered,  and  admitted  the  receipt  and 
shipment  of  the  machines  on  Februaiy  8, 1881;  "that  it  received  the  same  for 
transportation  to  Cairo,  there  to  be  delivered  to  a  connecting  carrier,  to  be 
forwarded  to  Goble  Bros.  &  Co.,  at  Cincinnati,  Ohio."  "It  admitted  the 
delay  in  the  delivery  of  said  goods  to  the  consignees  at  Cincinnati,  but  denied 
all  negligence  or  fault  on  its  part  in  causing  said  delay.  It  denied  the  price 
of  said  machines;  denied  that  plaintiff  had  made  any  such  contracts  as  alleged, 
or  that  plaintiff  had  lost  the  sale  of  said  machines  by  or  through  any  fault  on 
its  part.'*  It  specifically  denied  that  plaintiff  had  contracted  to  sell  machines 
as  he  alleged  in  his  complaint,  or  that  it  had  notice  or  knowledge  of  such  con- 
tracts; and  averred  that  all  the  knowledge  it  had,  or  contract  of  shipment 
that  had  been  made,  was  contained  in  the  bill  of  lading.  "The  answer  fur- 
ther charged  that  the  goods  were  delivered  to  its  connecting  carrier  at  Cairo 
in  due  time;  were  then  carried  to  Cincinnati,  and  there  tendered  to  consignees, 
who  were  ordered  by  plaintiff  not  to  receive  the  goods,  and  in  consequence 
the  goods  were  left  in  the  hands  of  the  carrier.'* 

Evidence  was  introduced  at  the  trial  tending  to  prove  that  the  machines 
were  delivered  and  shipped  on  the  eighth  of  Februsiry,  1881,  and  reached 
Cincinnati,  Ohio,  their  place  of  destination,  on  the  sixteenth  of  May,  1881; 
and  that  plaintiff,  at  the  time  of  the  shipment,  had  contracted  to  sell  and  de- 
liver to  persons  residing  in  the  states  of  Arkansas,  Louisiana,  and  Texas  a 
large  number  of  machines  of  the  kind  and  class  he  had  shipped;  that  he  hud 
contracted  to  sell  more  than  he  had  shipped;  that  the  machines  shipped  were 
all  he  had ;  and  that  he  failed  to  perform  his  contracts,  and  lost  the  sale  of  his 
machines,  by  reason  of  the  failure  to  deliver  the  machines  at  Cincinnati  in 
due  time.  But  there  was  no  evidence  that  defendant  had  notice,  information, 
or  knowledge  of  these  contracts,  or  of  plaintiff's  ability  or  inability  to  perform 
them.  The  court,  at  the  request  of  plaintiff,  gave  to  the  jury  three  instruc- 
tions over  the  defendant's  objections;  and  gave  two,  at  the  request  of  defend- 
ant, and  refused  one;  and  gave  one,  on  its  own  motion,  over  defendant's  ob- 
jections. 

One  of  the  instructions  given  at  the  instance  of  plaintiff  over  the  objec- 
tions of  defendant,  reads  as  follows:  **Jt  the  jury  find  that  there  was  any 
depreciation  in  the  market  of  said  machines,  arising  from  the  time  of  the  year 
or  season  in  which  said  machines  should  by  the  defendant  have  been  delivered 
to  the  connecting  line,  and  the  time  or  season  at  which  they  were  so  actually 
delivered,  such  depreciation,  together  with  the  valne  of  time  lost  by  plaintiff, 
if  any  such  has  b^n  proven,  in  necessarily  looking  after  said  lost  propeity,  is 
the  measure  of  damages;  and,  if  the  jury  in  this  case  find  for  the  plaintiff, 
the  measure  of  their  verdict  will  be  as  above  stated." 

The  one  asked  by  defendant,  and  refused  by  the  court,  is  as  follows: 
"The  court  instructs  the  jury  that  in  case  of  a  delay  in  the  transportation  of 
machines  beyond  the  time  stipulated,  or,  if  there  is  no  stipulation,  beyond  a 
reasonable  time,  for  the  transportation  and  delivery  of  same,  the  damages 
would  be  the  direct  and  actual  loss  sustained  thereby, — such  as  the  decline  in 
the  value  of  the  property  at  the  time  and  the  place  where  it  should  have  been 
delivered;  and  ito  value  when  it  was  delivered,  or  when  delivery  of  the  same 
was  tendered,  if  it  has  declined  in  value,  would  be  the  proper  mode  of  estimat- 
ing the  damages,  unless  the  delay  was  inevitable,  as  where  it  was  caused  by 
the  act  of  Qod  or  the  public  enemy.  From  this  amount,  however,  it  would 
be  proper  to  deduct  the  freight,  where  that  had  not  been  paid." 

And  the  one  given  by  the  court,  on  its  own  motion,  reads  as  follows:  "The 
court  instructs  the  jury  that  in  case  of  a  delay  in  the  transportation  of  mer- 
chandise beyond  the  time  stipulated,  or,  if  there  is  no  stipulation,  beyond  a 
reasonable  time  for  the  transportation  and  delivery  of  the  same,  the  damages 
would  be  the  direct  and  actual  loss  sustained  thereby;  such  as  the  decline  in 
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the  value  of  the  property,  [the  difference  between  the  value  of  tlie  property  in 
the  market  where  it  was  to  be  exposed  for  sale  at  the  time  when  it  should 
have  been  delivered,]  and  its  value  when  it  was  delivered,  or  when  delivery 
of  the  same  was  tendered,  if  it  has  declined  in  value,  [and  the  Jury  should 
find  that  the  delay  of  the  carrier  was  the  occasion  of  the  loss  in  the  reduction 
or  change  of  the  market  value  of  said  property,  this  would  be  the  proper  mode 
of  estimating  the  damages,]  unless  the  delay  was  inevitable,  as  where  it  was 
caused  by  the  act  of  God  or  the  public  enemy.  From  this  amount,  however, 
it  would  be  proper  to  deduct  the  freight,  where  that  had  not  been  jiaid." 

The  jury  returned  a  verdict  in  favor  of  plaintiff  for  $250.  Defendant 
filed  a  motion  for  a  new  trial,  which  was  overruled,  and  he  saved  exceptions 
and  appealed. 

We  consider  it  unnecessary  to  notice  any  question  in  the  case  except  that 
as  to  the  measure  of  damages.  In  cases  like  this,  where  goods  have  been  de- 
livered to  a  common  carrier  for  transportation,  and  were  not  delivered  at  their 
destination  within  the  time  specified  in  the  contract,  or,  if  no  time  was  spec- 
ified, within  a  reasonable  time,  the  damages  recovei-able  on  account  of  the  de- 
lay, if  goods  of  the  particular  kind  shipped  have  fallen  in  market  v«alue  dur- 
ing the  delay,  as  a  general  rule,  is  the  difference  between  the  value  of  the 
goods  at  the  time  and  place  they  should  have  been  delivered,  and  their  value 
when  they  were  in  fact  delivered,  with  interest,  after  deducting  the  unpaid 
cost  of  transportation;  the  value  at  the  time  when  they  were  in  fact  de- 
livered being  computed  at  the  place  of  destination.  8t,  Louis,  I.  M.  d-  -S. 
By.  V.  Phelps,  46  Ark.  485;  3  Suth.  Dam.  216,  218.  The  theory  of  the  rule 
is  this:  "  Where  there  is  a  negligent  delay  in  transportation,  the  thing  which 
the  owner  does  not  receive,  when  he  is  entitled  to  it,  is  goods  of  their  value 
at  that  time.  The  thing  which  he  afterwards  receives  is  goods  of  a  value 
at  a  different  time,  which  is  not  necessarily  the  same  value.  *  *  *.  If 
the  market  value  of  the  goods  is  less  when  they  are  actually  delivered  than 
it  was  when  they  ought  to  have  been  delivered,  the  fall  in  the  market  value 
is  not  a  cause,  but  an  incident  or  consequence,  of  the  diminution  in  the  in- 
trinsic or  merchantable  value  of  the  goods,  and  evidence  of  the  injury  which 
the  owner  has  suffered  by  the  wrongful  act  of  the  carrier;"  and  the  diminu- 
tion in  the  market  value  is  a  real  and  actual  loss  of  a  portion  of  the  real  and 
intrinsic  value,  as  much  as  a  change  for  the  worse  in  the  quality  of  the  goods. 
When  the  parties  entered  into  the  contract  of  shipment,  it  is  presum^  that 
they  had  in  contemplation  this  loss  as  the  probable  result  of  the  breach  of  it, 
and  contracted  with  reference  to  it.  Hence  the  law  imposes  on  the  carrier 
the  duty  to  pay  it  as  a  compensation  for  the  injury  he  has  done  by  the  failure 
to  perform  his  contract.  3  Suth.  Dam.  218;  Hadlep  v.  Baxendale,  9  Exch. 
841.  But  there  may  be  special  circumstances  under  which  the  application  of 
this  rule  would  be  unjust;  as  where  the  owner  of  the  goods  had  made  an  ad- 
vantageous sale  of  them,  provided  they  were  delivered  within  a  certain  time, 
and  delivers  them  to  a  carrier  to  be  transported  to  the  place  of  delivery,  and 
the  carrier  through  negligence  fails  to  deliver  them  at  their  destination  in 
time,  and  the  owner  loses  the  benefit  of  his  bargain.  In  this  case,  if  the  car- 
rier was  informed  of  the  sale  and  its  conditions,  and  the  market  value  of  the 
goods  when  and  where  they  should  have  been  delivered  was  less  than  the- 
contract  price,  the  result  of  the  breach  of  the  carrier's  contract,  which  both 
parties  would  reasonably  contemplate  and  contract  in  i^eference  to,  and  for 
which  the  carrier  would  be  liable,  would  be  what  the  owner  would  lose  by  the 
failure  to  deliver  in  time,  and  that  would  be  the  difference  between  the'oon- 
tract  price  and  the  market  value  of  the  goods  when  delivered.  But,  on  the 
other  hand,  if  these  special  circumstances  were  wholly  unknown  to  the  car^ 
rier,  the  measure  of  damages  would  be  as  first  stated.  8  Suth.  Dam.  228; 
Simpson  v.  London  *  N,  W.  Ry.  Co.,  1  Q.  B.  Dlv.  274;  Hadley  v.  Boxen- 
dale,  9  £xch.  341;  VUsksburgt  etc,,  R.  Co,  v.  Ragsdale,  46  Miss.  458;  Gee  v.. 
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Lancashire  d  T.  Ry,  Co,,  6  Hurl.  &  N.  211;  Baldwin  ▼.  United  States  Tel. 
Co,,  45  N.  Y.  744;  Deming  v.  Railroad  Co,,  48  N.  H.  455 ;  8is9<m  v.  Cleveland 
cfey.iZ.Oo.,  14  Mich.  489. 

AppeUee  testified  that  he  went  to  Texarkana  15  or  20  times  to  inquire  about 
these  machines,  and  lost  much  time  hy  reaaon  thereof.  He  is  not  entitled  to^ 
recover  any  damages  on  that  account.  The  goods  had  been  shipped  fron^ 
Texarkana  to  Cincinnati,  and  Texarkana  was  not  the  place  to  look  for  them. 
There  was  no  necessity  for  incurring  such  loss.  Such  damage  is  not  direct,, 
but  remote  and  contingent.  IngUdetn  v.  Northern  R.  R.,  7  Gray,  86;  Mis- 
sissippi  R.  Co.  ▼.  Kenthedy,  41  Miss.  679;  Woodger  v.  Great  W.  Ry.  Co.,  L. 
R.  2  C.  P.  318. 

For  the  errors  indicated,  the  Judgment  of  the  court  below  is  reversed,  and* 
this  cause  is  remanded,  with  instructions  to  the  court  to  grant  appellant » 
new  trial. 


Piles,  Auditor,  v.  State  ex  rel.  Pocahontas  &  H.  R.  Co.  • 

{SupretM  Cbyrt  of  Arkansas.    March  28, 1887.) 

1.  Taxatxov— Sale— -RxMiTTiTUB—- Bailboadb— ExBHpnoR  raoM  Taxation  Stbictlt 

CONSTBUED. 

The  Arkansas  act  of  1869  (Mansf.  Dig.  {{  5489,  5490)  provides  that,  where  the 
owner  of  lands  which  have  been  sold  to  the  state  for  taxes  shall  donate  them  to  aid 
in  the  constmction  of  a  railroad,  the  anditor  shall  issue  a  certificate  for  the  lands 
to  the  railroad,  and  therenpon  all  claim  for  taxes  shall  be  remitted  and  discharged. 
Held,  that  this  act  applies  only  to  lands  sold  nnder  the  general  revenue  law,  and 
not  to  those  sold  nnaer  the  subsequent  act  of  1881:  this  latter  act  providing  that 
lands  sold  nnder  It  shall  be  redeemable  only  upon  the  payment  of  the  amount  due- 
the  state,  with  certain  costs. 

2.  Samb— Statutes— GoHBTBUonoK. 

A  grant  to  a  person  to  take  the  benefit  of  past-due  taxes  to  his  own  nse  is  like  the 
right  of  ezemiption  from  ftiture  taxation,  and  most  be  strictly  construed. 

8.  Same— ExEMFTioir— CoifSTiTUTioirAL  Law. 

The  act  of  1889,  so  £ur  as  it  provides  that  lands  so  donated  "shall  not  be  listed* 
nor  subject  to  taxation  until  conveyed  to  actual  purchasers"  by  the  company,  is- 
unconstitutional,  because  in  conflict  with  Const.  Axk.  art.  16,  {  6,  which  declarea^ 
void  all  laws  exempting  property  from  taxation. 

Appeal  from  circuity  court,  Pulaski  county. 

Dan  W.  Jones,  Atty.  Gen.,  for  appellant.  U.  M.  dt  G.  B.  Rose,  for  ap^ 
pellee. 

GocKRiLL,  C.  J.  The  appellee  presented  a  petition  for  a  mandamus  to  the 
Pulaski  circuit  court  to  compel  the  auditor  to  issue  it  a  certificate  of  redemp- 
tion of  land  from  sale  for  non-payment  of  taxes  in  pursuance  of  the  act  of 
April  8,  1869.  The  petition  described  many  tracts  of  land  which,  it  was  al- 
leged, had  previously  belonged  to  one  Baber;  and  it  was  alleged  that,  while 
Baber  was  the  owner  of  the  lands,  they  had  been  forfeited  to  the  state  at  dif- 
ferent times  for  the  non-payment  of  taxes, — the  greater  part  of  them  for  the 
taxes  of  the  year  1868;  that  subsequently  proceedings  were  taken  against  the 
lands  under  the  overdue  tax  law  of  1881 ;  that  they  were  condemned  by  decree 
of  court  for  the  payment  of  the  taxes  and  the  penalties  due  and  the  costs  of 
the  Judicial  proceedings,  and  that,  upon  a  sale  had  thereunder  were  stricken^ 
off  to  the  sti^;  that  after  the  sale,  and  before  the  time  for  redemption  grante(£ 
in  such  cases  by  the  act  of  1881  had  expired,  Baber  donated  the  lands  to  the 
relator,  the  railway  company,  to  aid  the  construction  of  its  road;  that,  wbile^ 
the  period  of  redemption  was  still  unexpired,  it  had  demanded  the  certificate- 
of  redemption  from  the  auditor,  and  that  he  had  refused  to  grant  it.  The 
auditor  demurred  to  the  petition,  his  demurrer  was  overruled,  he  refused  to* 
plead  further,  the  court  granted  the  relief  prayed,  and  he  appealed. 
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The  act  of  1869,  under  which  the  right  of  redemption  la  claimed,  with  the 
.  preamble,  is  as  follows: 

"  Whereas,  the  title  to  large  quantities  of  lands  heretofore  sold  to  the  state 
for  taxes,  and  yet  unredeemed,  remains  in  doubt,  whereby  the  improvement 
of  the  same  is  prevented,  and  the  state  is  receiving  no  revenue  therefrom, 
therefore— 

"Section  1.  Be  it  enacted,"  etc.,  "that  whenever  any  person  having  title 
to  or  being  the  owner  of  any  lands  which  have  been  or  may  be  stricken  off  to 
the  state,  or  forfeited  for  non-payment  of  taxes,  shall  donate  or  subscribe  the 
same  in  aid  of  the  construction  of  some  railroad,  and  the  same  shall  be  re- 
ported to  the  auditor  of  state  as  provided  in  section  two  hereof,  the  auditor 
shall  grant  his  certificate,  as  in  case  of  redemption,  and  thereupon  all  taxes 
or  claim  of  the  state  on  account  of  non-payment  of  taxes  on  each  tract  of  land 
so  subscribed  or  donated  shall  be  remitted  and  discharged ;  provided,  that  a 
lien  shall  exist  in  favor  of  the  state  for  the  taxes  hereby  remitted,  which  may 
be  enforced,  and  said  taxes  collected  according  to  law,  if  such  railroad  shall 
not  be  .completed  through  the  county  in  which  or  nearest  to  which  such  lands 
are  selected  within  five  years  from  the  date  of  such  subscription  or  donation." 
See  Mansf .  Dig.  §§  5489,  5490. 

The  other  sections  prescribe  the  duty  of  the  railroad  company  as  to  ddiver- 
ing  lists  of  the  lands  to  the  auditor,  and  provide  that  they  "shall  not  be  listed 

•  nor  subject  to  taxation  until  conveyed  to  actual  purchasers"  by  the  com- 
pany. 

The  latter  provision  is  so  manifestly  in  contravention  of  section  6  of  article 
16  of  the  present  constitution,  which  declares  void  all  laws  exempting  prop- 

*  erty  from  taxation,  except  as  provided  in  the  same  instrument,  that  it  has 
been  omitted  from  the  last  revision  of  the  statutes,  as  it  was  from  the  revision 

'  had  under  the  constitution  of  1868,  which  required  the  listing  of  all  property 
for  taxation,  except  certain  specific  classes.  FletcTier  v.  Olivei,  25  Ark.  289. 
Whether  the  release  or  remission  of  taxes  already  due  is  an  exemption  from 
taxation  "for  the  years  remitted,"  so  as  to  render  the  first  section  of  the  act 

'  obnoxious  to  the  same  constitutional  provisions,  is  a  question  not  argued  by 
counsel,  and  the  consideration  of  it  is  not  necessary  to  the  final  decision  of 
this  cause  in  the  light  we  view  the  act.  The  ostensible  object  of  the  act  of 
1869,  however  variant  from  that  intent  the  practice  under  it  may  have  been, 
was  to  "aid  in  internal  improvements,"  a3  its  title  Imports.  This  was  to  be 
effected  in  two  ways,  viz. :  First,  railroads  were  to  be  Succored ;  and,  second, 
lands  to  which  the  state's  right  of  ownership  was  doubtful,  and  which  would 
for  that  reason  be  unsalable,  and  therefore  unproductive  of  revenue  or  other 
benefit  to  the  state,  were  to  be  placed  in  the  line  of  development.  These  re- 
:sults  were  to  be  accomplished  by  the  co-operation  of  the  state  and  the  owner 

'  of  the  land,  but  only  in  cases  where  the  land  liad  been  or  might  thereafter  be 
"stricken  off  to  the  state,  or  forfeited  for  non-payment  of  taxes,"  as  the  act 

'  declares*    The  terms  "stricken  off"  and  "forfeited  to  the  state"  for  non*pay- 

•  ment  of  taxes  are  of  frequent  use  in  the  revenue  acts,  and  are  commonly  of 
equivalent  meaning  there.    As  used  in  the  act  of  1869,  they  evidently  refer 

^  to  sales  made  under  the  revenue  law  for  non-payment  of  taxes.    It  was  this 

*  €lass  of  ititles  that  were  looked  upon  with  suspicion,  owing  to  the  informall- 
'  ties  commonly  attending  the  assessment  or  levy  of  taxes,  or  other  duties  of 
« ^officers  connected  with  the  collection  of  the  revenue,  and  there  was  no  other 
>  law  providing  for  striking  off  or  forfeiting  lands  to  the  state  for  non-pay- 
ujment  ofitaxes. 

STow,.  the  act  of  1881  is  entitled  "an  act  to  enforoe  the  payment  of  overdue 
HaKea."  Its  provisions  show  that  its  object  was  the  collection,  and  not  the 
^donation,  «f  the  revenue.  It  recognized,  as  did  the  act  of  1869,  the  instability 
of  titfles  ibased  upon  forfeitures  for  the  non-payment  of  taxes,  and  the  conse- 
quent improbability  that  the  binds  would  be  of  any  practical  benefit  to  the 
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commonwealth  while  the  title  rested  upon  the  claim  derived  through  the  ma- 
chinery of  the  general  revenue  laws.  But  the  remedy  for  the  coiTection  of 
the  evil  adopted  in  this  aot  is  altogether  different  from  that  of  1869.  Instead 
of  the  heroic  remedy  of  joining  the  owner  in  a  release  of  all  rights  to  third 
parties  in  order  to  subject  the  lands  to  taxation  for  the  future,  it  proposed  to 
institute  judicial  proceedings  against  the  lands,  the  result  of  which  would  be 
to  force  the  payment  of  the  taxes  due,  or  else  quiet  the  state's  title,  and  thus 
enable  her  to  put  the  lands  upon  the  market.  As  a  matter  of  grace  to  the 
owner  a  new  period  of  redemption  was  iBxed.  The  legal  right  to  redeem  lands 
forfeited  more  than  two  years  before  the  passage  of  the  act  of  1881  existed  by 
virtue  of  that  act  alone.  But  the  privilege  of  reclaiming  the  lands  was  bur- 
dened by  the  act  with  a  condition,  and  could  therefore  be  exercised  only  upon 
strict  compliance  with  the  oendition;  that  is,  that  the  amount  due  to  the 
state,  together. with  the  costs  of  the  judicial  proceedings,  should  be  paid.  The 
privilege  of  redeeming  upon  any  other  terms  is  nowhere  granted.  It  is  rear 
sonable,  however,  to  presume  that  the  statute  mentions  in  express  terms  all 
the  favors  it  was  intended  to  grant.  The  collection  of  the  revenue  is  essen- 
tial to  the  preservation  of  government,  and  the  state's  right  to  receive  it  is 
Dot  to  be  cut  off  or  affected  unless  the  intention  to  do  so  is  plainly  expressed. 
A  grant  to  a  person  to  take  the  beneflt  of  pastnlue  taxes  to  his  own  use,  like 
the  right  of  exemption  from  future  taxation,  is  to  be  strictly  construed,  and 
the  right  is  not  taken  by  implication  in  one  case  more  than  the  other. 

We  conclude,  then,  that  the  right  to  redeem,  without  actual  payment  of  the 
amount  due,  as  provided  by  the  act  of  1869,  was  intended  to  be  limited  to 
cases  of  forfeiture  under  the  general  revenue  law,  and  does  not  apply  to  lands 
purchased  by  the  state  at  judicial  sale  under  the  overdue  tax  law  of  1881. 
The  relator  was  not,  therefore,  entitled  to  the  relief  asked. 

The  demurrer  to  the  petition  should  have  been  sustained.  The  judgment 
must  be  reversed,  and  the  cause  remanded,  with  instructions  to  sustain  the 
•demurrer.    It  is  so  ordered. 


Johnson  e.  Branch,  Adm'r. 

(BupretM  Omrt  of  Arhamag,    March  28,  1SS7.) 

1.  Judgment— Opkkinq — Equitt — ^Aocidsnt. 

Where  it  appeared  that  no  opportunity  was  afforded  the  party  against  whom  a 
judgment  in  an  action  at  law  was  rendered  to  move  for  a  new  trial*  because  the  court 
adjourned  and  the  term  lapsed  before  the  motion  could  be  made  and  disposed  of, 
hJdt  this  was  such  an  accident  as  would  give  Jurisdiction  to  a  court  of  equity  to 
grant  relief,  provided  the  party  complaining  was  otherwise  entitled  to  it.  The  ac- 
cident alone  does  not  warrant  the  interference  of  equity.  The  judgment  must  ap- 
pear to  give  the  winning  party  sd  advantage  which  a  court  of  equity  would  not 
permit  him  to  hold,  in  order  to  warrant  its  extraordinary  interference  with  the  pro- 
ceedings at  law. 

2.  Btatcte  of  Fbauds— Laifplobd  and  TxirAKT— Attobkmknt. 

Land  which  was  under  lease  for  a  term  of  years  was  sold  by  the  owner,  and  the 
lessee  attorned  to  the  new  owner,  who  permitted  him  to  remain  in  possession,  ac- 
cepted rent  from  him,  and  permitted  him  to  make  repairs  and  improvements. 
lleldf  that  the  new  owner  could  not  afterwards  evict  him,  before-  the  expiration  of 
his  term,  upon  the  ground  that  there  was  no  writing  between  them  binding  the 
&ew  owner  to  the  original  lease,  so  as  to  satisfy  the  statute  of  frauds. 
S.  Tbial— 1.AW  ANp  EquiTY— Appeal. 

Where  an  equitable  defense  is  presented  in  an  action  at  law,  and  the  trial  of  the 
issue  is  had  at  law  wUhotU  objection,  It  is  not  such  error  as  will  justify  reversal  upon 
appeal. 
4.  New  Tbial— Pkocedube— Bill  in  EQUirr. 

Where  a  bill  in  equity  is  filed  to  obtain  a  new  trial  In  an  action  at  l&w,  an  error 
in  the  trial  at  law,  though  snihcient  to  secure  a  reversal  on  appeal,  migot  neverthe- 
less be  disregarded  in  passing  on  the  merits  of  the  bill. 

Appeal  from  circuit  court,  Mojuroe  county.    In  chancery. 
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8.  J.  Price,  for  appellant.    John  C.  PaJmert  for  appellee* 

Ck)CKRiLL»  G.  J.  This  is  an  appeal  from  a  judgment  in  equity  directing  a 
new  trial  in  an  action  at  law.  It  was  shown  that  there  was  no  opportunity 
afforded  the  party  against  whom  the  judgment  was  rendered  to  move  for  a. 
new  trial,  because  the  court  adjourned  and  the  term  lapsed  before  the  nu>tion 
could  be  made  and  disposed  of.  This  was  such  an  accident  as  would  giv& 
jurisdiction  to  a  court  of  equity  to  grant  relief,  provided  the  party  complain- 
ing was  otherwise  entitled  to  it.  Vallentine  v.  Holland,  40  Ark.  388 ;  Harkey 
V.  TiUman,  Id.  551.  The  accident  alone  does  not  warrant  the  interference 
of  equity.  The  judgment  must  appear  to  give  the  winning  party  an  advantage 
which  a  court  of  equity  would  not  permit  him  to  hold,  in  order  to  warrant  its 
extraordinary  interference  with  the  proceedi ngs  at  law.  It  grants  relief  against 
judgments  in  aid  of  justice,  not  as  a  recompense  for  the  accident;  and^ 
although  the  law  court  may  have  committed  error  upon  the  trial,  if  the  judg- 
ment is  not  against  conscience,  it  will  not  meddle  with  it  Cases  supra.  The 
accident,  or  some  other  ground  of  equitable  interposition,  and  the  injustice  of 
the  judgment,  must  concur. 

In  this  case,  the  appellant,  Johnson,  who  was  the  defendant  below,  aa  well 
as  in  the  action  at  law,  took  a  lease  of  lands  which  were  subject  to  a  prior 
mortgage.  The  appellee^s  intestate,  Mrs.  Branch,  was  the  mortgagee,  and,, 
after  the  lease  had  been  executed  by  her  mortgagor,  she  purchased  the  equity 
of  redemption  i^n  satisfaction  of  the  mortgage.  Johnson  attorned  to  her,  paid 
her  the  rent  called  for  by  his  lease  for  two  years,  repaired  the  fences,  and  re- 
covered the  building  as  required  by  its  terms,  and  made  other  valuable  im* 
provements  upon  the  land,  the  benefit  of  which  could  not  have  inured  to  him 
except  by  occupation  for  the  full  term  of  his  lease;  but,  two  or  three  years  be- 
fore the  term  expired,  Mrs.  Branch  brought  an  action  of  unlawful  detainer 
against  him,  and  had  him  evicted  under  a  writ  of  possession  issued  at  the  in- 
stitution of  the  action.  The  defense  offered  was  that  the  plaintiff  by  her  con- 
duct had  affirmed  or  adopted  the  terms  of  the  lease  executed  by  the  mortgagor 
wbile  in  possession.  Mrs.  Branch  accepted  the  issue  tendered,  and  the  pre- 
ponderance of  the  proof,  as  we  have  it,  tended  to  establish  the  truth  of  the 
answer.  The  plaintiff  asked  and  the  court  gave  the  following  charge  to  the 
jury :  "  The  j ury  is  instructed  that,  after  the  mortgage  was  executed  by  Counts. 
[Johnson's  lessor]  to  Mrs.  Branch,  the  legal  title  and  estate  was  in  Mrs.  Branch, 
and  that  any  lease  made  by  Count.s  after  the  mortgage  was  void  as  against  the 
^\B,\nti1i,  unless  t?iey  believe  the  plaintiff  ratified  it.''  And  again:  "The  jury 
is  instructed  that,  before  the  plaintiff  could  accept  or  ratify  the  lease  from  the 
mortgagor  to  the  defendant,  the  plaintiff  would  necessarily  be  compelled  to 
know  what  was  contained  in  the  lease;  and,  if  the  jury  believe  that  plaintiff 
did  not  know  what  was  contained  in  said  lease,  they  must  determine  from  the 
evidence  whether  that  was  a  ratification  of  it  by  the  plaintiff."  These  in- 
structions show  the  ground  selected  by  Mrs.  Branch  to  meet  the  defense,  and 
maintain  her  action.  The  issue  was  resolved  against  her,  and  judgment  was 
rendered  against  her,  for  possession  of  the  premises  and  damages. 

The  position  now  taken  for  the  first  time  by  Mrs.  Branch's  counsel  is  that 
nothing  less  than  an  agreement  of  lease  in  writing  could  satisfy  the  statute 
of  frauds,  and  that,  no  such  agreement  having  been  proved*,  no  defense  to  her 
action  was  presented.  We  do  not  think  it  is  necessary  to  determine  whether 
the  conclusion  drawn  follows  strictly  from  the  premises  stated.  It  has  been 
ruled  in  New  York  that  the  simple  attornment  by  the  lessee  of  the  mortgagor 
to  the  mortgagee,  or  one  standing  in  his  right,  is  in  effect  a  continuation  of 
the  existi¥i|^  lease;  that  the  effect  is  simply  to  put  the  latter  in  the  place  of  the 
original  landlord.  Austin  v.  Aheame^  61 N.  Y.  6.  See  note  5, 1  Tayl.  Landl. 
&  Ten.  (8th  £d.)  132.  But  whatever  may  be  the  correct  determination  of  that 
question,  we  feel  assured  that  the  judgment  at  law  upon  the  whole  is  never- 
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theless  right.  If  the  appellee's  contention  is  correct,  that  the  attornment  of 
Johnson  to  Mrs.  Branch  was  equivalent  to  an  eviction  under  a  paramount  ti- 
tle, and  reletting  of  the  premises  bv  her,  still,  as  the  jury  have  settled  it  that 
the  new  tenancy  was  in  fact  upon  the  terms  and  conditions  of  the  old  one,  her 
representative  is  in  no  better  condition  than  if  she  had  entered  into  a  parol 
agreement  to  lease  the  land  for  a  term  of  years,  let  the  lessee  into  possession, 
and  permitted  him  to  make  valuable  improvements  under  it.  Jtforriaan  v. 
Peay,  21  Ark.  110,  was  such  a  case,  and  this  court  refused  to  allow  the  les- 
sor to  dispossess  the  tenant,  holding  that  possession  and  making  permanent 
improvements  under  the  agreement  took  it  out  of  the  operation  of  the  statute 
of  frauds.  The  court  quotes  this  language  with  approval:  "A  party  who  has 
permitted  another  to  perform  acts  on  the  faith  of  an  agreement  [of  lease  in 
parol]  shall  not  insist  that  the  agreement  is  bad,  and  that  he  is  entitled  to  treat 
those  acts  as  if  it  had  never  existed."  See  QartHde  v.  Outley,  58  111.  210. 
It  is  true  that  case  was  in  equity,  and  this  at  law;  but  when  an  equitable  de- 
fense is  presented,  and  the  trial  of  the  issue  is  had  at  law  without  objection, 
it  is  not  error  for  reversal  upon  appeal  to  this  court.  Moss  v.  Adams,  32  Ark. 
562;  Little  Rock  dt  Ft  S.  Ry.  v.  Pet-ry,  87  Ark.  164.  But  so  Jealously  is 
a  bill  for  a  new  trial  watched,  that  error  in  the  trial  at  law  which  would  cause 
a  reversal  of  the  judgment  on  appeal  would  be  disregarded  in  equity. 

It  was  error,  therefore,  to  undertake  to  grant  the  relief  sought.    The  de» 
cree  is  reversed,  and  the  bill  dismissed. 


Hankins  t?.  Layne,  Ex'r. 
{aaprenie  O&wri  of  ArkoMcu.    March  26,  1887.) 

1.  BQmTT—JCBIBDIOnON— BXVCUTOSS  ARS  Aj>]ftVI8TRAT0B8. 

The  courts  of  chancery  cannot  interfere  to  correct  erron  and  irreffnlariiNs  arising 
in  the  administration  ofestates  in  tbeconrts  of  probate  unless  actaai  fraud  is  prove<C 
or  such  errors  and  irrc^snlarities  are  so  gross  and  reckless  as  to  make  the  inference 
of  fraud  necessary;  nor  can  they  take  upon  themselves  to  correct  frauds  in  nnoon- 
firmed  settlements.  But  they  can  interpose  to  correct  frauds  In  confirmed  settle- 
ments, and  other  frauds  and  gross  mistakes  In  the  course  of  administration  not 
within,  or  having  passed  from,  the  Jurisdiction  of  the  probate  court,  and  also  to  pre- 
vent impending  irreparable  injury,  where  the  probate  court  cannot  give  effectual 
relief.  The  Jurisdiction  of  the  chancery  court  ceases  when  the  special  matter  for 
which  that  lurisdiction  has  been  invoked  has  been  disposed  of,  and  the  cause  should 
then  be  sent  back  to  the  probate  court. 

2.  Sams— Lachss. 

An  executor's  settled  account,  which  had  been  approved  and  confirmed  by  the 
probate  court,  showed  such  false  credits  as  called  for  the  interposition  of  the  chan- 
cellor; but,  as  it  appeared  that  the  account  had  been  allowed  to  stand  anassailed 
for  more  than  18  years  after  its  confirmation  in  the  probate  court,  held^  that  the 
chancery  court  would  not  undertake  to  review  and  correct  it,  especially  as  no  rea- 
son for  the  delay  in  attacking  it  was  alleged,  and  it  was  of  record. 

5.  Sams— Pbobats  Goubt.  , 

So  long  as  an  executor^s  settlement  is  pending  on  exceptions  in  the  probate  court, 
all  fraudulent  matters  alleged  in  connection  with  it  are  still  within  the  jurisdiction 
and  under  the  control  of  the  probate  court,  and  cannot  be  questioned  by  bill  in 
chancery. 
4.  Same— Fbaup  of  Exsoutob. 

An  executor  fraudulently  sufiered  lands  belonging  to  his  testator's  estate  to  be 
sold  for  taxes,  and  bought  them  in  for  his  own  use  aua  benefit.  Held  that,  although 
such  a  transaction  was  grossly  fraudulent,  it  was  wholly  outside  the  jurisdiction  of 
the  probate  court,  and  could  be  remedied  in  equity. 

6.  Same — Paetitiow. 

As  a  general  rule,  there  can  be  no  partition  in  an  action  to  settle  a  disputed  title 
to  land;  but,  where  the  court  of  chancery  has  possession  of  the  case  on  some  clear 
ground  of  equity  jurisdiction  wholly  distinct  from  partition,  then  the  cause  may  be 
retained  for  partition. 

Appeal  from  circuit  court,  Little  River  county.    In  chancery. 
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Jiynea  &  Martin^  for  appellant. 

Smoote,  Special  Judge.  This  is  a  suit  in  equity  by  appellant,  Emma  Han- 
kins,  against  appellees  John  D.  Layne  and  others,  to  surcharge  and  falsify 
the  settlements  of  said  John  D.  Layne  as  the  executor  of  Benjamin  H.  Layne, 
deceased,  for  alleged  frauds  therein,  and  for  the  correction  of  other  alleged 
frauds  of  said  executor  in  the  course  of  administration,  and  for  partition  of 
the  lands  of  the  estate  of  said  deceased.  It  Is  stated  in  the  complaint  that 
Benjamin  H.  Layne  died  in  Little  River  county,  in  1866,  after  making  hia- 
last  will  and  testament,  in  which  the  appellee,  John  D.  Layne,  was  named  as 
executor;  that  the  estate  of  said  deceased  consisted  of  valuable  real  and  per- 
sonal property,  and  that  said  John  D.  Layne  qualified  as  executor,  and  had 
letters  testamentary  granted  to  him,  in  August,  1866,  and,  as  such  executor,, 
about  a  year  thereafter,  filed  an  inventoiy  of  some  choses  in  action;  that  there- 
was  a  large  amount  of  personal  property  other  than  said  choses  in  action,, 
of  which  no  inventory  or  appraisement  was  ever  filed;  that  said  executor 
had  filed  three  settlements,  two  of  which  had  been  confirmed, — the  first 
on  the  fourteenth  of  June,  1870,  and  the  second  on  the  twenty-fourth  of 
May,  1871, — and  that  the  third  is  still  pending  on>  exceptions  in  the  probate 
court;  that  said  executor  had  taken  fraudulent  credits  in  said  second  ancb 
third  settlements,  which  are  particularly  specified,  but  which,  from  the  view 
we  take  of  the  case,  we  do  not  deem  it  necessary  to  set  out  here.  And  it  is 
further  charged  that  said  executor  has  converted  to  his  own  use,  and  fraud- 
ulently failed  to  charge  himself  with,  the  personal  property  omitted  to  be- 
inventoried  and  appraised,  and  has  further  fraudulently  failed  to  charge  him- 
self with  other  sums  which  came  to  his  hands  during  his  executorship,  and 
for  rents  collected  by  him  and  the  like.  The  complaint  further  charges  that 
there  are  large  amounts  of  lands  belonging  to  said  estate  which  are  particu- 
larly described,  and  that  said  executor  fraudulently  suiTered  a  considerable 
part  of  them  to  be  sold  for  taxes,  and  in  collusion  with  one  Stocker,  had  him 
to  buy  in  some  of  them,  and,  in  furtherance  of  said  collusion,  had  said  Stocker 
to  convey  them  to  said  executor's  wife»  who  is  a  party  defendant,  for  the  use 
and  benefit  of  said  executor;  and  that  said  executor  bought  in  for  his  own  use 
and  in  his  own  name  others  of  said  lands,  knowing  them  to  belong  to  the  es- 
tate, and  that  the  plaintiff  has  become  largely  interested  therein  by  the  pur- 
chase of  shares.  The  complaint  further  states  that  said  executor  has  been 
removed,  and  one  D.  G.  Hankins  appointed  administrator  de  bonis  non  in  his 
place,  and  that  all  debts  against  the  estate  have  been  x>aid  off  in  full.  The 
complaint  was  demurred  to  generally,  and  for  want  of  jurisdiction.  The  de- 
murrer was  sustained,  and  the  complaint  dismissed,,  and  the  case  has  been; 
brought  here  by  appeal. 

If  it  is  determined  that  the  complaint  states  a  good  cause  of  action  over 
which  the  chancery  court  has  jurisdiction,  then  it  should  not  have  been  dis- 
missed,  as  toithat,  upon  demurrer.  The  extent  to  which  a  court  of  chancery 
has  jurisdiction  to  interfere,  for  the  purpose  of  correcting  frauds  and  errors 
arising  in  the  management  of  estates  in  course  of  administration  in  the  courts 
of  probate,  is  well  settled.  It  cannot  lift  an  estate  out  of  a  probate  court,  and 
proceed  to  administer  it  in  equity.  It  cannot  even  interfere  to  correct  errors 
and  irregulartties,  where  actual  fraud  is  not  alleged  and  shown,  unless  they 
are  so  gross  and  reckless  as  to  make  the  inference  of  fraud  necessary  to  the 
purposes  of  justice ;  nor  can  it  take  upon  itself  to  correct  frauds  in  unconfirmed 
settlements.  But  it  can  interpose  to  correct  frauds  in  confirmed  settlements, 
and  other  frauds  and  gross  mistakes  in  the  course  of  administration,  not 
within,  or  having  passed  from,  the  jurisdiction  of  the  probate  court,  and  also 
to  prevent  impending  irreparable  injury,  where  the  probate  court  cannot  give 
effectual  relief.  But  the  jurisdiction  of  the  chancery  court  ceases  when  the 
special  matter  for  which  that  junsdiction  has  been  invoked,  has  been  disposed 
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of.  As  a  general  rule*  when  that  is  done,  the  matter  should  be  sent  back  to 
the  probate  court,  with  instructions,  if  necessary.  There  may  be,  perhaps^ 
exceptional  cases,  where  the  court  of  chancery  might  retain  the  matter  for  ' 
final  disposition;  such  as  are  indicated  in  Reinhardt  v.  Qartrell,  cited  below, 
and  others  like  them.  These  conclusions  have  been  reached  from  an  exam- 
ination and  consideration  of  a  long  and  uniform  course  of  decisions  hereto- 
fore rendered  by  this  court.  See  Jiforen  v.  JtfcCaton,  23  Ark.  93;  Reinhardt 
V.  Gartrell,  33  Ark.  727;  West  v.  Waddill,  Id.  575;  8hegogg  v.  Perkins,  34 
Ark.  117;  Jones  v.  9raham,  36  Ark.  383;  Jackson  v.  McNabb,  39  Ark.  Ill; 
Trimble  v.  James,  40  Ark.  393. 

We  will  now  proceed  to  dispose  of  the  questions  here  involved,  under  the 
principles  we  have  adduced  from  the  foregoing  authorities,  and  others  Uy 
which  it  may  be  necessary  to  refer  incidentally. 

The  fraudulent  credits  alleged  in  the  second  settlement  (which  had  been^ 
confirmed  when  this  suit  was  brought)  are  of  such  a  character  that  it  is  more* 
than  probable  we  would  have  held  them  fit  subjects  f  or  in  vestigation  in  chan- 
cery if  the  objection  had  been  made  i  n  time.  But  it  appears  upon  the  face  of  the- 
complaint  that  this  settlement  was  confirmed  on  the  twenty-fourth  day  ol 
May,  1871,  and  the  complaint  was  filed  on  the  twenty-third  day  of  April,  1885,^ 
more  than  13  years  after  the  settlement  had  been  confirmed.  There  is  no 
reason  alleged' for  not  bringing  this  suit  for  the  correction  of  that  matter 
sooner,  and  there  was  no  concealment,  as  the  credits  were  claimed  in  a  public- 
record.  So  the  objection  as  to  these  credits  is  barred  by  limitation.  Hai%f  v^ 
Whittington.  42  Ark.  491;  McGaughey  v.  Brown,  46  Ark.  25. 

The  third  settlement,  so  far  as  this  coui*ts  knows,  is  still  pending  on  excep- 
tions in  the  probate  court.  Hence  all  the  fraudulent  matters  alleged  in  con- 
nection  with  it  are  still  within  the  jurisdiction  of  and  under  the  control  of  the 
probate  court,  and  cannot  be  questioned  in  this  suit  in  equity.  And  the  same- 
is  true  of  the  frauds  alleged  against  the  executor  for  failing  to  charge  himself,, 
in  any  of  his  settlements,  with  the  personal  property  he  omitted  to  inventory,. 
and  other  gums  and  property  coming  to  bis  hands  as  such,  or  with  which  he- 
ought  to  have  been  charged.  The  appellant,  Mrs.  Hankins,  could,  at  the  time 
she  brought  this  suit,  have  called  the  attention  of  the  probate  court  to  these 
alleged  fraudulent  errors,  by  exception  to  the  third  settlement,  or  other  proper 
proceeding  for  that  purpose,  and  have  had  them  corrected,  if  they  exist  in< 
fact,  and  can  still  do  so,  so  far  as  this  court  knows,  as,  upon  the  face  of  the 
record  in  this  case,  the  third  settlement  still  stands  on  exceptions  and  uncon- 
firmed in  the  probate  couri;.  The  probate  court  has  exclusive  original  juris- 
diction of  such  matters,  (see  Const,  art.  7,  §  34,)  and  courts  of  equity  cannot 
exercise  jurisdiction  over  them,  except  in  cases  of  fraud  in  confirmed  settle- 
ments, or  upon  the  happening  of  some  other  circumstance  which  takes  them, 
out  of  the  jurisdiction  of  the  probate  court.  The  probate  court  has  ample 
power  to  charge  an  executor  or  administrator  with  any  property  or  money  of 
an  estate  with  which  he  has  fraudulently  failed  to  charge  himself,  and,  if  need 
be,  to  compel  him  to  file  proper  inventories  and  appraisements  of  its  property 
coming  to  his  hands  as  such,*  at  any  time  before  his  final  settlement  and  dis- 
charge. We  therefore  conclude  that  the  demurrer  was  properly  sustained  as  • 
to  all  the  charges  of  fraud  against  the  second  and  third  settlements,  and  as  to* 
the  chaiges  of  fraud  against  the  executor  for  failing  to  charge  himself  with, 
other  property  and  money  not  charged  in  any  of  his  settlements,,  as  specified^ 
in  the  complaint,  and  afiirm  the  judgment  to  that  extent. 

But  the  alleged  fraudulent  dealings  of  the  executor  with  the  lands  of  the^ 
estate  stand  on  an  entirely  different  footing.  These  are  wholly  outside  of  the^ 
jurisdiction  of  a  court  of  probate,  and  can  be  nowhere  so  effectually  correeted. 
as  in  a  court  of  equity;  and  that  courts  of  equity  have  jurisdiction  to  correct 
them  is  beyond  doubt.  Dealings  with  the  lands  of  an  estate  by  an  executor 
or  administrator,  such  as  those  specified  in  the  complaint,,  are  grossly  ftaudu- 
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lent,  and  a  court  of  equity  should  give  relief  against  them  as  soon  as  they  are 
properly  brought  to  its  notice,  and  made  manifest  by  evidence.  McOcughey 
•V.  Broum,  46  Ark.  25.  The  judgment  of  the  court  below  is  therefore  reversed 
as  to  these  charges  of  fraud  in  dealing  with  the  lands,  and  this  cause  is  re- 
manded to  it,,  with  instructions  to  overrule  the  demurrer  to  that  extent,  and 
to  permit  such  of  the  defendants  as  desire  to  do  so  to  answer,  and  upon  final 
iiearing  to  decree,  in  regard  to  the  alleged  frauds  in  the  land  matter,  accord- 
ing to  the  evidence,  and  the  law  applicable  thereto. 

As  the  case  goes  back  for  further  proceedings,  it  is  probably  not  amiss  to 
say  something  as  to  the  partition  prayed  for.  It  is  a  general  rule  that  there 
can  be  no  partition  in  an  action  to  settle  a  disputed  title  to  lands.  This  rule 
is  approved  and  reiterated.  But  to  this  general  rule  there  is  at  least  one  ex- 
ception; that  is  to  say,  where  theoouht  of  chancery  has  possession  of  the  cause 
ten  some  clear  ground  of  equity  jurisdiction,  wholly  distinct  from  the  matter 
of  parUtk>D,  then  the  cause  may  be  retained  for  partition.  Both  the  rule  and 
the  exception  may  be  found  by  examining  the  following  csaes:  Trapnall  y. 
MilU  31  Ark.  345;  Davis  v.  Whittaker,  38  Aik.  435;  London  v.  Overby,  40 
Ark.  155;  Moore  v.  Gordon,  44  Ark.  334;  Crisco  v.  Hambrick,  47  Ark.  335. 
1  S.  W.  Bep.  150.  The  exception  to  the  rule  is  found  in  the  facts  in  this 
case*  and  the  court  below,  upon  disposing  of  the  other  matters  invol  ved*  should 
proceed  to  make  partition  of  the  lands  among  those  entitled  to  them,  accord- 
ing to  their  several  interests,  and  in  the  manner  prescribed  by  law. 

Battle,  J.,  did  not  sit  in  this  case. 


Louisville  &  N.  B.  Ck>.  v.  Gower. 

(Supreme  Court  of  Tenneesee.    February  23.  1887.) 

1.  Master  and  Sxrvaztt—- Injukt  to  Emplotb  is  Coupling  GABfl^LuMBBa  Pbojbct- 

INO  FROM  Flat  Cab. 

The  acceptance  by  a  railroad  company  of  a  flat  car  loaded  with  lamber  which 
projects  18  inches  from  the  end  of  the  car,  does  not  entitle  a  brakeman  who  is  In- 
jured thereby  in  coupling  such  car  to  a  box  car  to  an  instruction  that  the  company 
18,  as  matter  of  law,  guilty  of  negligence.^ 

2.  Nbgligknce— -Evidence  that  Plainttfp  Has  a  Family. 

Plaintiff,  in  an  action  to  recover  for  personal  injuries  resulting  from  defendant's 
negligence,  cannot  show  that  he  has  a  wife  and  children ;  and,  where  defendant 
objected  to  such  evidence,  stating,  as  the  ground  of  the  objection,  that  plaintifr 
must  recover,  if  at  all,  for  damage  sustained  by  kim  individually,  and  not  that  sus- 
tained by  his  family,  held,  that  the  admission  of  it  b^.the  trial  judge,  with  the  re- 
mark that  he  did  not  take  that  view  of  it,  was  prejudicial. 

3.  Instructioks— Reasonable  Care. 

Explaining  to  a  jury  the  **care  of  a  man  of  ordinary  prudence"  as  *'just  such 
care  as  one  of  you,  similarly  employed,  would  have  exercised  under  the  drcum- 
stances,"  is  erroneous. 
^4.  Objbction  to  Evidence— Waiveb. 

A  party  is  not  deprived  of  the  benefit  of  an  objection  to  evidence  of  a  certaio  fiust 
by  afterwards  permitting  another  witness  to  testify  to  the  same  fact  without  object- 
ing. 

Appeal  from  circuit  court,  Davidson  county. 

Smith  A  AUison,  for  Louisville  &  N.  B.  Co.  Doddf  &uUd  <§  McWMrter, 
tor  Gower. 

Snodgrass,  J.  Gower  was  a  brakeman  on  a  freight  train  of  the  Louisville 
jSc  Nashville  Railroad  Company,  and  while  in  the  discharge  of  one  of  his  duties 
as  such,  that  of  coupling  cars,  was  severely  injured,  and  brought  this  action 
■to  recover  damages  for  the  injury  sustained,  in  the  circuit  court  of  Davidson 

^See  Scott  v.  Oregon  By.  &  Kav.  Co.,  (Or.)  13  Pac.  Bep.  08. 
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county.  The  injury  occurred  at  Petersburg,  Kentucky,  on  the  night  of  April 
hf  1880.  About  two  miles  from  this  point  a  car  loaded  with  lumber  had  been 
taken  into  the  train,  and  at  Petersburg  two  flat  cars  were  taken  out  of  the 
train  and  left.  These  were  put  on  the  side  track,  and  this  necessitated  the 
<^upling  of  the  lumber  car  with  a  box  oar.  In  making  this  coupling  the  ac- 
cident to  Gower  occurred.  It  was  Ms  duty  to  make  the  coupling,  and  he  did 
it  without  special  order.  He  stood  at  the  south  end  of  the  box  car,  signaled 
the  engineer  to  back  the  lumber  car  to  it,  which  was  carefully  done.  When 
-within  a  few  feet  of  the  box  car,  the  plaintiff  observed  that  the  plank  pro- 
jected over  the  north  end  of  tlie  lumber  car,  the  end  to  be  coupled,  and  that  it 
^as  necessary  for  him  to  stoop  to  avoid  it  in  entering  between  the  cars  to  make 
the  coupling.  He  did  enter  in  this  way,  and  made  the  coupling,  while  doing 
which,  having  some  difficulty  in  getting  the  coupling  pin  into  the  draw-head, 
he  raised  his  head,  and  was  caught  between  the  box  car  and  the  projecting 
lumber,  and  badly  injured.  These  are  the  facts  of  the  case  as  detailed  by 
plaintiff  as  a  witness  on  the  trial  before  the  jury.  He  obtained  a  verdict  and 
judgment  for  S9,500,  and  the  railroad  company  appealed.  The  commission  of 
referees  heard  the  case,  and  reported  in  favor  of  reversal  upon  several  grounds, 
omitting  others  supposed  by  counsel  of  plaintiff  in  error  to  be  objectionable, 
and  both  parties  except  to  the  report,  and  open  the  whole  case  for  considera- 
tion by  this  court. 

Tt»e  first  error  necessacy  to  be  noticed  is  in  the  admission  of  evidence.  The 
bill  of  exceptions  shows  that  Dr.  Hampton  was  the  first  witness  introduced 
for  plaintiff.  He  was  asked  if  plaintiff  had  a  family,  and  answered  that  he 
had  a  wife  and  children.  The  defendant  ^'objected  to  the  admission  of  any 
proof  going  to  show  that  plaintiff  had  a  family,"  stating  ground  of  objection 
to  be  that  plaintiff  recovers,  if  at  all,  for  the  damages  he  has  individually 
sustained,  and  not  that  sustained  by  his  family,  and  that  such  evidence  was 
irrelevant.  The  court  replied :  "I  do  not  take  that  view  of  it,  and  I  win  allow 
the  plaintiff  to  prove  that  he  has  a  wife  and  children.  But,  if  counsel  for 
defendant  desire  to  argue  the  question  hereafter,  I  will  hear  them ;  and,  if  I 
•conclude  I  am  in  error,  I  can  then  exclude  it  from  the  jury."  To  which  ac- 
tion of  the  oourt  defendant's  counsel  excepted.  Tliey  did  not  again  call  it  to 
the  attention  of  the  court.  The  commission  of  referees  report  this  to  be  er- 
ror, and  counsel  of  Gower  except.  It  is  not  seriously  insisted,  and,  indeed, 
cannot  be,  that  the  evidence  was  relevant,  but  they  interpose  two  objections 
to  a  reversal  in  consequence  of  it:  Fi^st,  that  it  is  not  material,  and  could  have 
had  no  prejudicial  effect;  and,  second^  that  the  same  evidence  was  admitted 
without  objection  when  given  by  another  witness. 

In  answer  to  the  first  objection  it  is  clear  that  it  was  material  when  re- 
ceived under  the  opinion  of  the  court.  The  counsel  for  the  railroad  company 
had  put  their  objection  upon  the  ground  that  the  recovery  was  for  the  dam- 
ages sustained  by  plaintiff  individually,  and  not  that  sustained  by  his  family. 
Tiie  court,  by  his  reply*  that  **he  did  not  take  that  view  of  it,'*  and  by  his  ac- 
tion admitting  it,  with  such  statement,  to  the  jury,  necessarily  impressed  them 
Avith  the  belief  that  the  recovecy  would  be  affected  by  that  evidence.  It  was 
eqirivalent  to  a  charge  thatihe  loss  to  the  family  could  be  considered  by  them. 
It  is  well  settled  that  no  one  else  can  recover  in  life  than  the  one  injured  in 
<'ases  of  this  character,  and  he  only  for  the  damages  which  he,  and  not  others, 
has  sustained.  Under  section  8130  of  the  Code,  providing  that  the  right  of  ac- 
tion which  a  person  who  dies  from  injuries  received  from  another,  or  whose 
death  is  caused  by  the  wrongful  act,  omission,  or  killing  by  another,  would 
have  had  against  the  wrong-doer  in  case  death  had  not  ensued,  shall  not  abate 
or  be  extinguished  by  his  death,  but  shall  pass  to  his  widow,  and,  in  case  there 
is  no  widow,  to  his  children,  or  to  his  personal  representative,  for  the  benefit 
of  his  widow  or  next  of  kin,  free  from  the  claims  of  creditors,  it  was  at  one 
time  held  by  this  court  that  the  recovery  might  be,  in  such  action,  for  the  dam- 
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ages  to  the  deceased,  and  the  damages  resulting  from  his  death  to  the  parties 
for  whose  benefit  the  right  of  action  survives.  Railroad  Co,  v.  Prince^  2 
Heisk.  580,  and  other  cases.  Yet  this  doctrine,  not  in  accord  with  the  earli- 
est construction  of  the  statute  on  this  point,  (Railroad  Co.  v.  Burke,  6  Cold. 
46,)  was  rejected,  and  in  the  last  reported  cases  (prior  to  the  act  of  1883,  c. 
186)  it  was  uniformly  held  by  this  court  that  the  first  construction  was  th& 
coTi-ect  one,  and  that  the  damages  recoverable  were  such  only  as  the  injured 
party  had  himself  sustained,  {Railroad  Co.  v.  Smith,  9  l^ea,  470:  Railroad 
Co.  V.  Pounds,  11  Lea,  129.)  But  whatever  fluctuation  in  judicial  opinioa 
prevailed  as  to  the  recovery  which  might  be  had  by  the  widow  or  the  children 
or  the  persona]  representative  in  an  action  brought,  after  death,  by  either  of 
these  representatives  for  the  damages  resulting  from  the  death,  it  was  never 
held  that  the  injured  party  while  living  could,  for  an  injury  to  himself,  re- 
cover any  more  or  other  damages  than  those  resulting  to  him  from  the  injury- 
complained  of.  The  indicated  view  of  the  circuit  judge  in  the  admission  of 
this  evidence  was  erroneous,  and  it  made  the  error»  for  the  reasons  stated,  a 
very  material  and  prejudicial  one. 

As  to  the  second  answer  to  the  objection,  that  another  witness  was  per- 
mitted to  give  same  testimony  without  exception,  it  is  suflQcient  to  say  that 
defendant  having  excepted  to  it  when  the  first  witness  was  examined,  and 
having  had  his  exception  overruled,  it  was  neither  necessary  nor  proper  for 
him  to  repeat  the  exception.  One  ruling  on  one  question  is  enough,  ^nd  a 
repetition  of  similar  exceptions  is  not  to  be  r€M|uired,  if,  indeed,  to  be  tolerated. 

The  next  most  material  error  in  the  case,  and  first  of  two  only  necessary  to 
be  noticed,  though  there  are  other  errors  in  the  charge,  is  the  instruction  to 
the  jury  on  the  question  of  negligence.  The  circuit  judge  charged  the  jury 
that  *Mf  the  lumber  car  was  so  loaded  that  the  ends  of  the  lumber  projected 
some  eighteen  inches  over  the  rear  end  of  the  car,  and  that  caused  the  act  of 
coupling  this  car  to  another  to  be  attended  with  more  than  ordinary  danger^ 
this  was  negligence  in  the  agents  of  the  company  who  so  loaded  it;  and  if  the 
conductor  accepted  it  so  loaded,  and  attached  it  to  his  train,  this  was  an  act  of 
of  negligence;  and  if  an  injury  grew  directly  out  of  this  negligence  to  the 
plaintiff,  and  plaintiff  did  not  materially  contribute  to  it,  he  is  entitled  to  be 
compensated  in  damages."  And  again:  "It  is  admitted  that  the  lumber  pro- 
jected some  eighteen  inches  over  the  rear  end  of  the  lumber  car,  and  that  this 
rendered  the  act  of  coupling  this  car  to  another  car  extrahazardous.  I  charge 
you  that  it  was  an  act  of  negligence  on  the  part  of  the  conductor  to  have  ac- 
cepted a  car  so  loaded;  and  if  an  injury  grew  out  of  this  act  of  negligence 
to  plaintiff  he  is  entitled  to  recover,  unless  he  himself  was  guilty  of  such 
negligence  that  but  therefor  the  injury  would  not  have  happened;  having  in 
mind  that,  if  he  was  acquainted  with  the  extra  hazard  in  making  the  coupling, 
he  was  required  to  exercise  a  degree  of  care  proportioned  to  the  danger  of  the 
risk  required  to  be  assumed. "  Or,  in  other  words,  the  court  told  the  jury  that 
the  reception  of  a  car  so  loaded  that  the  lumber  projected  18  inches  over  the 
end  of  it  was  negligence  per  se,  and  that  this  was  an  extraordinary  hazard,  to 
which  the  railroad  company  must  not  subject  its  employes. 

This  is  not  the  law.  Day  v.  Railway  Co.,  2  Amer.  &  £ng.  By.  Gas.  126; 
Railtoay  Co.  v.  Huason,  12  Amer.  c%  £ng.  Ry.  Gas.  24.  Nor  is  the  coupling  of 
such  cars  necessarily  the  extrahazardous  duty  for  the  performance  of  which  the 
servant  is  not  presumed  to  contract  in  assuming  the  ordinary  hazaitls  and 
risks  of  the  service  in  which  he  voluntarily  engages.  It  may  be  extrahazard- 
ous in  the  sense  that  it  is  not  a  coupling  ordinarily  or  frequently  required, 
but  it  is  one  incident  to  the  duties  of  the  place,  and  not  more  hazardous,  as  a 
matter  of  law,  than  he  stipulates  to  perform  on  the  occasions,  however  rare 
or  frequent,  when  such  couplings  become  necessary  in  the  variety  of  ship- 
ments made  to  meet  the  demands  and  necessities  of  trade  and  transportation. 
Lumber  of  all  kinds,  iron,  steel,  and  finished  structures  must  often  neoes- 
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sarily  be  transported  on  cars  of  shorter  length  than  the  material  transported. 
It  may  not  be  practicable  or  proper  to  solidify  the  train  bj  loading  upon  con*^ 
nected  cars,  and  it  must  of  necessity  result  that  this  loading  will  project  and 
stlU  the  cars  require  to  be  coupled.  To  hold  that  such  a  service  is  not  to  be 
anticipated  by  a  railroad  employe  as  an  occasional,  incidental,  though  ex* 
tremely  hazardous  duty  to  be  performed,  would  be  to  do  so  in  manifest  disre- 
gard of  the  demands  of  the  age  upon  transportation  lines,  and  their  common 
and  well-understood  service  in  conformity  to  such  requirements.  The  man- 
ner in  which  this  car  was  loaded  was  a  fact  proper  for  averment  in  plead- 
ing, and  to  be  taken  into  consideration  in  connection  with  all  tlie  other  facts 
of  the  coupling,  and  aifecting  ft,  to  determine  whether  thecompany  was  guilty 
of  such  negligence  as  made  it  liable,  but  the  loading  was  not  of  itself  negli- 
gence, nor  the  acceptance  of  the  car  so  loaded  by  others. 

The  charge  was  otherwise  incorrect  and  misleading,  particularly  in  defin- 
ing the  care  necessary  to  have  been  exercised  by  plaintiff,  Gower,  in  order  to 
entitle  him  to  a  recovery.  The  court,  after  telling  the  jury  that  "it  was 
the  duty  of  plaintiff  to  exercise  such  a  degree  of  care  in  making  the  coup- 
ling as  a  man  of  ordinary  prudence  would  have  done,"  adds:  '*Just  such 
care  as  one  of  you,  similarly  employed,  would  have  exercised  under  such  cir- 
cumstances. If  he  exercised  that  degree  of  care,  and  was  nevertheless  in- 
jured, he  is  entitled  to  your  verdict.  If  he  failed  to  exercise  that  degree  of 
care,  he  cannot  recover."  The  charge,  as  to  exercise  of  such  care  as  a  man 
of  ordinary  prudence  would  haye  done,  was  correct,  but  it  was  thought  not 
full  enough  by  the  judge,  who  illustrated  what  he  meant  by  reference  to  the 
care  which  each  one  of  the  jurymen  would  have  exercised.  His  charge,  so 
limited,  was  erroneous.  It  does  not  appear  that  all  or  any  of  the  members  of 
the  jury  were  men  of  ordinary  prudence,  and  yet  the  judge  tells  tliem  that 
what  he  means  by  the  exercise  of  such  care  as  a  man  of  ordinary  prudence 
would  have  exercised  is  that  it  was  the  exercise  of  such  care  as  one  of  them 
would  have  exercised  if  similarly  situated.  Under  this  instruction,  if  any 
member  of  the  jury  thought  he  would  have  done  what  Gower  did  in  the  coup- 
ling, he  would  of  course  have  determined  that  Gower  acted  with  the  care  re- 
quired, and  was  entitled  to  recover.  This  illustration  used  to  define  what  he 
meant  by  '*the  care  of  a  man  of  ordinary  prudence,"  and  thereby  becoming 
its  definition,  was  erroneous.  The  care  that  he  was  required  to  exercise  was 
that  of  a  man  of  ordinary  prudence  in  that  dangerous  situation,  and  not  "just 
such  care  as  one  of  the  jury,  similarly  situated,"  would  have  done,  be  that 
much  or  little,  as  each  member  might  be  very  prudent  or  very  imprudent. 

The  judgment  must  be  reversed,  with  costs,  and  the  case  remanded  for  a 
new  trial. 


HopKU^s  u.  Bryant. 

{8upnme  Court  of  Tennenee,    January  21,  18S7.) 

DowEB— Fraudulknt  Ookvictanok— Seiztk. 

A.  conveyed  certain  land  to  his  wife  in  fraud  of  bis  creditore,  and,  {tending  a  salt 
to  set  aside  the  conveyance  and  subject  the  land  to  the  payment  of  his  debts,  died. 
Seld  that,  as  against  a  purchaser  of  such  land  at  a  sale  under  decree  of  court,  the 
wife  could  not  claim  dower,  as  A.  had  not  died  seized  of  the  land  within  the  mean- 
ing  of  New  Code  Tenn.  {  3244,  but  that  she  could  claim  any  surplus  existing  after 
satisfaction  of  the  debts. 

Appeal  from  chancery  court,  Franklin  county. 

Simmons  <§  Curtis ,  for  Hopkins.    Marks  <6  Gregory ,  for  Bryant. 

Snodorass,  J.  Solomon  Hopkins,  the  husband  of  complainant,  conveyed 
to  her  in  1871  a  tract  of  land  in  Franklin  county.  Soon  afterwards  a  judg- 
ment creditor  of  Hopkins  (Bryant)  tiled  a  bill  against  Hopkins  and  wife,  at* 
tacking  the  conveyance  for  fraud,  and  seeking  to  subject  the  land  to  sale  for 

Digitized  by  VjUUV  IC 


828  SOUTHWESTERN   REPORTER.  [MO- 

Batisfaction  of  his  debt.  Hopkins  and  wife  answered  the  bill»  and  insisted 
that  the  conveyance  was  bona  fide  and  valid.  Pending  this  suit,  Hopkins 
died.  The  creditor  obtained  a  decree  in  the  supreme  court,  declaring  the  con- 
Teyanoe  void  as  to  him,  and  had  the  land  sold,  and  bought  it  in  satisfaction 
of  his  decree  and  cost.  The  bill  in  this  case  is  filed  by  the  widow,  seeking  to 
have  dower  assigned  her  out  of  the  land.  The  chancellor  dismissed  the  bill, 
and  the  commission  of  referees  report  in  favor  of  affirmance  of  the  decree. 
Complainant  excepts. 

The  decree  is  clearly  correct.  Our  statute  provides  ''that,  if  any  person  die 
intestate,  leaving  a  widow,  she  shall  be  entitled  to  a  dower  in  one-third  part 
of  all  the  lands  of  which  her  husband  died  seized  and  poeseeaed  or  of  which 
he  was  equitable  owner, "  New  Code,  §  8244,  The  husband ,  having  conveyed 
the  land  to  the  wife,  manifestly  did  not  die  seized  and  possessed  of  it,  or  its 
equitable  owner.  The  wife  accepted  the  conveyance,  and  both  she  and  her 
husband  urged  in  defense  to  the  creditor's  suit  that  it  was  valid.  As  between 
them  it  was  valid,  and  was  void  only  as  to  the  creditor.  Had  there  been  a 
surplus  arising  from  its  sale,  that  surplus  would  have  belonged  to  the  wife. 
»She  cannot,  of  course,  claim  as  owner,  and  to  be  endowed  because  her  hus- 
band was  owner.    Nor  can  she  have  dower  of  her  own  land. 

The  report  of  the  commission  is  approved,  and  the  decree  affirmed,  with 
cost. 


Elkins  and  others  9.  Carset  and  others. 

{SupremB  Oonrt  of  TmnetMe,    1887.) 

Will—Estate— Remaikdeb—Geandchildren. 

When  a  testator  devises  land  to  two  daughters  "daring  their  natural  Iife«  and  to 
their  children  respectively  at  their  death,"  the  children  of  one  of  the  remainder- 
men, who  dies  before  the  falling  in  of  the  Ufe-estate«  take  an  interest  in  the  land, 
especially  when  a  preceding  clause  in  the  wiU|  by  devising  land  to  another  daughter, 
'*  to  her  and  to  her  children  Hying  at  the  time  of  her  death/*  shows  that  it  was  the 
testator's  intention  that  his  gnandchildren  should  take  as  tenanto  in  common. 

Appeal  from  chancery  court,  Davidson  county. 

H.  H.  Harrieont  F.  Slemmona,  and  /.  C.  cfr  /.  M.  Gant,  for  EUdns.  M, 
B.  HotoeUf  for  the  Bank.     W.  J>.  A  M.  T.  Covinffton,  for  Carsey. 

Keid,  Special  Judge.  The  question  in  this  case  is,  where  a  testator  devises 
land  to  two  daughters,  "during  their  natural  life,  and  to  their  children  re- 
spectively at  their  death,"  do  the  children  of  one  of  the  remainder-men,  who 
died  before  the  falling  in  <^  the  life-estate,  take  an  interest  in  the  land?  We 
think  a  proper  construction  of  the  language  quoted  vests  the  remainder  in  the 
children  of  the  life-tenants,  on  the  death  of  the  testator,  descendable  to  their 
heirs,  although  the  ancestor  may  have  died  before  the  termination  of  the  life- 
estate.  But,  be  this  as  it  may,  the  clause  immediately  preceding  it,  by  which 
the  testator  devised  land  to  another  daughter,  "to  her  and  to  her  children  liv- 
ing at  the  time  of  her  death,"  i, «.,  devised  the  remainder  to  vest  in  a  class  in 
futurot  evidences  that,  by  the  language  under  consideration,  he  intended  to 
vest  the  remainder  in  prcesenti  in  his  grandchildren  as  tenants  in  common. 

The  report  of  the  referees  will  be  confirmed. 


Boss  and  Wife  v.  Garrrtt. 

(Supreme  Court  of  Missouri,    February  28,  1887.) 

Highways— Statdtobt  Pboceedinos— Report— Damaqbs— Lands. 

In  Missouri,  proceedings  under  the  act  of  1883,  (Sess.  Acts  157,)  to  open  a  public 
road  through  the  lands  of  several  persons,  will  be  iield  void,  where  the  coniniiasion- 
ers  fail  to  qualify  or  make  their  report  before  the  tlrst  day  of  the  term  of  the  county 
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courL  or  make  a  report  that  contains  no  description  of  the  land  or  property  taken, 
and  for  which  damages  are  assessed ;  following  Andertan  v.  Pembcrton^  I S.  W.  Bep^ 
216. 

Appeal  from  circuit  court,  Johnson  county. 

J.  J.  Cockrellf  for  appellants.    8,  F,  Sparks,  for  respondent. 

Rat,  J.  This  case  is  an  incident  to  and  grew  out  of  the  case  of  Andenon 
y .  Pemberton,  1 S.  W.  Rep.  216,  (decided  at  the  last  term.)  The  iatter  case  was 
a  proceeding  commenced  in  the  county  court  of  Johnson  county  to  establish  a 
certain  public  road  in  that  county.  In  the  county  court  an  order  was  made  to 
establish  and  open  up  said  road,  from  wliieh  an  appeal  was  taken  to  the  circuit 
court,  where  a  similar  order  and  judgment  was  also  rendered,  from  which  an 
appeal  was  taken  to  this  court,  where  the  judgment  was  reversed,  and  said  pro* 
ceedings  held  to  be  null  and  void,  in  a  well-considered  opinion  by  Sherwood^ 
J.  After  the  judgment  of  the  court  in  said  cause  was  rendered,  and  before  the 
reversal  thereof  by  this  court,  the  plaintiffs  in  this  case  (who,  in  right  of  the 
wife,  claimed  to  be  the  owner  and  in  possession  of  a  part  of  the  land  over 
which  said  proposed  road  ran,  and  who  had  neither  relinquished  the  right  of 
way  nor  been  assessed  or  paid  damages  therefor)  commenced  this  proceeding, 
in  the  Johnson  circuit  court,  to  enjoin  the  defendant,  who  is  district  road 
overseer  in  said  county,  from  proceeding  to  open  up  said  road,  and  tear  down 
plaintiffs'  fences,  in  conformity  to  the  wrongful  order  of  said  court  to  that 
effect,  and  thereby  expose  plaintiffs'  crops  to  destruction,  and  otherwise  in- 
flict upon  plaintiffs  irreparable  damage,  for  which  they  have  no  adequate 
remedy  at  law,  unless  so  restrained  by  the  order  of  said  court  to  that  effect. 
Upon  filing  the  petition  in  the  present  case,  a  temporary  injunction  was 
granted,  which,  upon  the  final  hearing,  was  by  the  circuit  court  dissolved, 
and  the  bill  dismissed,  from  which  the  plaintiffs  appealed  to  this  court. 

As  the  judgment  of  the  circuit  court  establishing  tlie  road  in  question  has 
been  reversed,  and  said  proceedings  held  to  be  null  and  void  by  this  court  in 
the  case  of  Anderson  v.  Pemberton,  supra,  it  follows  that  the  judgment  of 
the  circuit  court  in  this  case,  dissolving  the  temporary  injunction,  and  dis- 
missing the  bill,  must  now  be  held  error  for  the  reason  assigned  in  said  opin- 
ion; and  for  that  reason,  and  the  reasons  there  assigned,  said  judgment,  so 
dissolving  the  temporary  injunction,  is  hereby  reversed,  and  said  temporary 
injunction  made  perpetual,  in  which  all  the  judges  concur. 


PUBKB  V.  CnUROHILL. 
{Supreme  Qnai  of  Miitouri,    Febraary  28, 1887.) 

1.  Bakkbuptct— GoxpoflZTioK— Bbbaoh— EvFBcr. 

A  composition  in  bankruptcy  is  no  defense  to  an  action  on  the  original  indebted- 
ness after  breach  of  the  agreement  on  the  part  of  the  bankrupt.  So  held  in  the 
ease  of  an  action  brought  by  a  creditor  who  did  not  assent  to  the  composition,  and 
where  the  oomposition  agreement  provided  that  a  failnre  by  the  baniErnpt  to  per- 
form should,  "at  the  option  of  the  creditor,  work  a  release  of  his  acceptance- 
fhereof." 

2.  Same— CouBtB—JnBisDXcnov. 

The  exclusiTe  Jurisdiction  of  the  United  States  district  oourt  over  actions  upon 
claims  against  a  bankrnpt  does  not  continue,  in  case  of  termination  of  the  pro- 
ceedinp  by  composition,  beyond  the  time  allowed  the  bankrupt  in  which  to  per- 
form the  composition  agreement. 

3.  Sams—Rbmediks. 

The  summanr  proceeding  in  the  bankrupt  court,  provided  by  the  statute,  for  the 
enforcement  of  a  composition  in  bankruptcy,  is  cumulative,  not  exclusive. 

Appeal  from  St.  Louis  court  of  appeals. 

The  following  opinion  was  delivered  in  the  court  below  by  Thompson,  J.: 
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''In  1877  the  defendant  filed  his  voluntary  petition  in  bankruptcy,  under 
the  terms  of  section  17  of  the  amendatory  bankruptcy  act  of  June  22,  1874, 
compounded  with  his  creditors  on  the  basis  of  25  cents  on  the  dollar  of  his 
indebtedness,  payable  in  three  equal  installments,  in  three,  five,  and  seven 
years,  giving  his  notes,  without  interest,  for  each  payment,  to  be  secured  by 
<;ertain  life  insurance  policies  in  the  aggregate  amount  of  S50,000,  of  which 
the  first  two  annual  premiums  were  to  be  paid  to  render  them  non-forfeiting. 
The  plaintiffs  in  this  action  did  not  assent  to  this  composition  agreement  It 
was  recorded,  approved  by  the  court,  the  policies  were  taken  out,  the  notes 
were  executed,  and  thereupon  the  bankruptcy  proceedings  were,  by  order  of 
court,  dismissed  at  the  costs  of  the  banki'upt.  The  notes  which  the  bank- 
rupt was  required  to  execute  in  favor  of  the  present  plaintiffs,  under  the 
terms  of  the  resolution  of  composition,  were  executed  by  him  and  tendered  to 
them,  but  they  refused  to  receive  them,  and  thereupon  they  were,  by  order  of 
the  bankrupt  court,  deposited  with  the  clerk.  The  proposition  for  a  com- 
position, as  accepted  by  a  resolution  of  the  creditors  and  approved  by  the 
court,  contained  this  clause:  *Any  failure  on  my  part  to  pay  the  notes  or  the 
insurance  premiums,  according  to  the  terms  of  this  composition,  sliall,  at  the 
option  of  the  creditor,  work  a  release  of  his  acceptance  thereof.  And  a  com- 
pliance on  my  part  with  its  terms  shall,  on  the  other  hand,  work  a  full  dis- 
charge and  release  of  my  debts.' 

"The  present  action  is  brought  upon  a  note  of  the  defendant,  held  by  the 
plaintiffs  prior  to  the  bankruptcy  and  the  composition.  It  was  admitted,  for 
the  purposes  of  this  trial,  *  that  the  insurance  aforesaid  was  not  kept  up  after 
the  first  year,  and  that  the  installment  notes  have  not  been  paid  as  provided 
in  the  composition.'  Upon  this  state  of  case,  the  court,  sitting  as  a  jury,  re- 
fused a  declaration  of  law  to  the  effect  that  the  plaintiffs  were  entitled  to  re- 
cover, and  gave  judgment  for  defendant. 

"We  are  of  opinion  that  Judgment  should  have  been  given  for  the  plaintiffs. 
At  common  law  and  in  equity  a  composition  agreement  works  a  release  of  the 
antecedent  debt  only  when  it  is  performed.  Clarke  v.  White,  12  Pet.  178, 191 ; 
Maekemie  v.  MackemU,  16  Yes.  872, 374;  Ex  parte  Bennet,  2  Atk.  527.  A 
well-understood  exception  to  this  rule  exists  in  cases  where  the  original  debt 
is  released  upon  an  agreement  to  pay  part  of  it,  accompanied  by  giving  ad- 
ditional security  for  such  part  payment.  Another  exception  is  admitted  where 
the  terms  of  the  composition  agreement  clearly  import  that  the  effect  of  the 
making  of  the  composition  shall  be  ipso  facto,  to  discharge  the  original  in- 
debtedness. 

"1.  The  statute  under  which  this  composition  was  made  was  imported  into 
our  late  bankrupt  law  from  the  English  bankruptcy  act  of  18^.  By  its  terms, 
in  a  case  of  voluntary  bankruptcy,  a  composition  between  the  debtor  and  his 
creditors,  to  the  extent  of  two-thirds  in  number  and  one-half  in  value,  would 
bind  the  non-assenting  creditors  whose  debts  were  included  in  the  bankrupt's 
schedule  and  who  had  notice  of  the  proceedings.  This  provision  has  been 
justly  held  in  derogation  of  common  right,  and  hence  to  be  strictly  construed. 
In  re  Shields,  15  N.  B.  K.  582,  4  Cent.  I^w  J.  557.  Where  the  debtor  sur- 
rendered his  property,  and  it  was  applied  under  the  bankrupt  law  to  the  sat- 
isfaction of  his  debts,  he  received  from  the  court  a  discliarge,  which,  with 
certain  exceptions,  protected  him  against  actions  for  his  antecedent  debts. 
But  where  he  compounded  with  his  creditors  under  the  statute  now  in  ques- 
tion, he  received  no  certificate  of  discharge.  The  resolution  of  composition 
when  approved  by  the  court  and  recorded,  was  in  itself  a  discharge,  if  carried 
out  by  the  debtor  according  to  its  terms.  Smith  v.  Morganatem,  2  Fed.  Bep. 
674;  Denny  v.  Merrifleld,  128  Mass.  229,  (per  Gbay,  C.  J.;)  Ma^on  dk  Ham- 
lin Organ  Co.  v.  Bancroft,  4  Cent.  Law  J.  295;  In  re  Bjomstad,  5  Fed. 
Bep.  791;  In  re  Bechet,  12  K.  B.  B.  201.  In  such  a  case  no  certificate  of  dis- 
charge was  given,  for  it  was  not  competent  for  the  bankruptcy  court,  where 
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the  debtor  had  not  surrendered  his  property  for  the  benefit  of  his  creditors,  to 
discharge  him  from  his  debts  by  the  giving  of  such  a  certificate.  But,  uniess 
the  resolution  of  composition  distinctly  imports  the  contrary,  it  is  clear  upon 
principle,  and  upon  an  almost  unbroken  line  of  authority,  that  the  comixwi- 
tion  becomes  a  discharge  only  when  carried  into  effect  by  the  debtor  accord- 
ing to  its  terms,  unless  he  has  been  prevented  from  carrying  it  into  effect  by 
the  act  of  the  creditor  who  seeks  to  avoid  its  effects  as  a  discharge.  Edwards 
V.  Coombe,  L.  R.  7  €.  P.  619;  In  re  HaUon,Ij.  R.  7  Ch.  728;  Ex  parte  Pea- 
•cocA,  L.  R.  8  Ch.  682;  Qoldney  v.  Lording,  L.  R.  8  Q.  B.  182;  Newell  v.  Van 
Praagh,  L.  R.  9  0.  P.  96;  Edtmrds  v.  Haneher,  1  C.  P.  Div.  Ill;  Whitte- 
tnore  v.  Stephens,  48  Mich.  573,  578;  Robinson  v.  Clement,  73  Ind.  29,  33; 
In  re  Negley,  20  Fed.  Rep.  499;  Mount  Wollaston  Nat.  Bank  v.  Porter,  122 
Mass.  808;  Pw?w  v.  Gilkey,  124  Mass.  300;  Hofne  Nat.  Bank  v.  Carpenter, 
129  Mass.  1;  In  re  Hurst,  13  N.  B.  R.  455.  463.  3  Cent.  Law  J.  78,  (decis- 
ion of  Emmons,  J.;)  In  re  Reiman,  13  X.  B.  R.  128, 133,  (decision  by  Mr. 
Justice  Hunt;)  In  re  Leipziger,  18  N.  B.  R.  267. 

"Two  or  three  cases  which  hold  the  contrary  have  been  pressed  upon  our  at- 
tention. One  of  them  purports  to  be  a  decision  of  Mr.  Circuit  Judge  \Vood6v 
on  a  petition  in  review  in  bankruptcy.  In  re  Bailey,  19  N.  B.  R.  77.  We 
do  not  find  this  decision  in  the  series  of  decisions  of  that  learned  judge  re- 
ported by  himself,  and  therefore  we  feel  at  liberty  to  conclude  that  it  may 
have  been  reconsidered  by  him.  Another  is  a  decision  of  the  court  of  appeals 
of  Maryland,  in  D^f&rd  v.  Hewlett,  49  Md.  51,  18  N.  B.  R.  518.  The  latten 
decision  proceeds  upon  the  ground  that  the  giving  of  notes  by  a  bankrupt,  in 
pursuance  of  the  composition  agreement,  were  in  the  nature  of  payment,  and 
hence  were  of  themselves  a  satisfaction  of  the  antecedent  indebtedness.  This 
.ground  is  wholly  fallacious.  The  statute  required  that  the  payment  under  a 
resolution  of  composition,  in  order  to  be  valid,  should  be  in  money,  and  the 
giving  of  notes  by  the  debtor  is  regarded  as  nothing  more  than  a  convenient 
form  of  expressing  his  obligation  to  pay  money  acoonling  to  the  composition 
agreement.  They  are  in  no  sense  payment,  since  to  hold  them  so  would,  as 
was  clearly  reasoned  by  Mr.  Circuit  Judge  Emmons  in  the  Case  of  Hurst, 
supra,  be  to  proceed  in  the  very  face  of  the  statute.  The  mere  giving  of 
notes  has  been  held  again  and  again  not  to  l>e  a  performance  of  the  composi- 
tion agreement.  In  re  Reiman,  13  N.  B.  R.  128,  133;  In  re  Hatton,  L.  B. 
7  Ch.  723;  Edwards  v.  Coombe,  L.  R.  7  C.  P.  519;  Robinson  v.  Clement,  73 
Ind.  29;  Pierce  v.  Gilkey,  124  Mass.  800. 

''2.  But  it  is  argued  that  judgment  could  not  have  been  rendered  for  the 
plaintiffs  in  this  action,  because  exclusive  jurisdiction  of  the  proceeding  is 
vested,  by  the  terms  of  the  bankrupt  law,  in  the  United  States  district  court 
The  bankrupt  law  does  not  by  its  terms  impose  a  sweeping  and  unlimited 
stay  upon  actions  in  the  state  courts.  It  merely  stays  thmn  *  until  the  ques- 
tion of  the  debtor's  discharge  shall  have  been  determined,  provided  there  has 
been  unreasonable  delay  on  the  part  of  the  bankrupt  in  endeavoring  to  ob- 
tain bis  discharge.'  Rev.  St.  U.  S.  §  5106.  This  statute  was  framed  before 
the  amendatory  act  providing  for  composition  with  creditors  was  enacted, 
and  hence  it  does  not  in  terms  apply  to  such  a  proceeding  in  which  the  bank- 
rupt does  not  receive  a  formal  discharge.  But  It  furnishes  an  analogy  upon 
which  the  courts  have  made  a  rule,  and  that  rule  is  that  the  proceeding  is 
•deemed  to  be  pending  in  the  courts  of  bankruptcy  during  the  time  which  is 
allowed  the  bankrupt  in  which  to  perform  the  composition  agreement;  and 
this,  if  we  except  the  decision  in  Re  Bailey,  supra,  is  the  utmost  limit  of  the 
time  during  which  the  United  States  district  courts  have  h^d  that  they  were 
at  liberty  to  enjoin  actions  in  the  state  courts.  In  re  Hinsdale,  9  Ben*  91, 97 ; 
In  re  Nebensahl,  Id.  248,  246.  One  court  has  even  restricted  the  period  to 
the  date  of  the  approval  of  the  resolution  of  the  composition.  In  re  LyUe,  14 
2^.  B.  R,  457. 
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"3.  The  statute  under  which  this  oompoeition  was  effected  provides  for  a 
summary  proceeding  in  the  bankrupt  court  by  a  creditor  for  the  enforcement 
of  the  composition  according  to  its  terms.  It  is  argued  that  this  proceedings 
is  exclusive,  and  the  reason  given  for  so  holding  is  that  it  enables  the  bank* 
rnpt  court  to  adjust  the  equities  among  all  the  creditors,  and  prevent  one 
creditor  from  getting  an  advantage  over  the  other  creditors  by  bringing  an 
action  at  law  for  his  debt.  This  seems  to  have  been  the  ground  on  which  Mr. 
Circuit  Judge  Woods  reasoned  in  Re  Bailey,  19  N.  B.  R.  77.  The  force  of 
this  reasoning  is  admitted.  The  same  provision  existed  in  the  English  bank- 
rupt  act  of  1869  upon  which  our  statute  of  composition  was  modeled.  But 
the  English  courts  hold  that  the  remedy  there  given  was  cumulative,  and  not 
exclusive;  and  so  the  American  courts  have  held,  where  the  point  has  been 
brought  to  their  attention  in  several  of  tlie  cases  above  cited.  The  reason  and 
Justice  of  the  case  seem  to  favor  this  conclusion,  especially  as  applied  to  the 
facts  of  the  case  before  us.  Here,  the  agreement  of  composition  was  broken 
by  the  debtor  after  the  first  year  by  allowing  the  life  insurance  policies  to 
hipse  and  become  forfeited.  A  non-assenting  creditor  is  now  told  that,  on 
the  happening  of  this  event,  he  might  have  gone  into  the  bankrupt  court  and 
proceeded  against  the  debtor  for  a  summary  process  as  for  a  contempt.  What 
good  would  this  have  done  him?  Suppose  it  might  have  ended  in  an  order 
committing  the  debtor  to  Jail  until  the  composition  agreement  should  be  com- 
plied with,  is  there  any  reason  to  believe  that  this  remedy  would  have  been 
effective?  Would  he  have  been  more  likely  to  earn  money  to  pay  the  life  in- 
surance premiums  in  Jail  than  out  of  Jail  ?  This  contention  of  the  defendant 
allows  him  to  say  to  the  plaintiffs  this:  <  I  can  go  into  bankruptcy  and  get  a 
sufficient  number  and  value  of  my  creditors  to  assent  to  a  composition  agree- 
ment. I  can  break  the  agreement  the  next  day,  and  you,  although  you  never 
assented  to  the  agreement,  have  no  other  remedy  than  to  compel  me  to  per- 
form an  agreement  to  which  you  never  assented,  by  putting  me  in  Jail.'  We 
hold  that  this  is  not  the  law. 

'*4.  But  all  doubt  upon  this  question  is  cleared  up  by  the  terms  of  the  com- 
position agreement  itself.  It  will  be  remembered  that  additional  security  was 
given  in  the  form  of  the  life  insurance  policies.  This,  if  accepted  without 
any  expression  of  a  contrary  understanding,  might,  according  to  the  common- 
law  rule,  have  worked  ijMo  facto  a  discharge  of  the  antecedent  debts  of  tlie 
assenting  creditors.  But  they  were  cautious  to  expresa  in  the  agreement 
that  it  should  not  have  this  effect,  by  making  the  debtor  agree  as  foUows; 
•Any  failure  on  my  part  to  pay  the  notes  or  the  insurance  premiums  according 
to  the  terms  of  the  composition  shall,  at  the  option  of  the  creditor,  work  a  re- 
lease of  his  acceptance  thereof.'  By  the  very  terms  of  this  agreement  any  as- 
senting creditor  is,  upon  the  facts  stipulated,  at  liberty  to  make  his  assent, 
and  for  stronger  reasons  a  non-assenting  creditor  is  not  to  be  held  bound* 
The  agreement,  then,  stands,  as  to  another  creditor  who  may  now  dissent,  aa 
though  it  had  never  been  made.  And  is  a  dissenting  creditor,  who  haa  in- 
dulged his  debtor  for  nine  years,  almost  until  the  bar  of  the  statute  of  limi- 
tations had  attached,  to  be  now  told  that  his  remedy  is  to  go  into  the  court 
of  bankruptcy  and  prosecute  the  bankruptcy  proceedings?  Those  proceed- 
ings, we  have  seen,  were  dismissed  in  1877.  Goukl  they  now  be  i-einstated? 
If  they  could  be,  what  would  the  creditor  gain?  What  complications  would 
not  surround  the  matter  after  such  a  lapse  of  time?  If  this  contention  is  true 
it  was  within  the  power  of  a  debtor,  by  going  into  voluntary  bankruptcy,  and* 
getting  a  composition  with  his  creditors,  and  by  breaking  the  terms  of  the 
composition  agreement,  to  harass  them  indefinitely  in  pursuit  of  their  Just 
demands. 

''The  Judgment  is  reversed,  and  the  cause  remanded* 

''BAKSWBLLy  J.,  concurs.    Lew^is,  J„  is  absent.** 
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ff,  F,  Mills,  for  respondent.    T.  A.  Posty  for  appellant. 

Braoe,  J.  This  case  is  before  us  on  appeal  from  the  Judgment  of  the 
St.  Louis  court  of  appeals  reversing  the  judgment  of  the  circuit  court  ren- 
dered in  defendant's  favor.  The  judgment  of  the  court  of  appeals  is  affirmed, 
on  the  grounds  and  for  the  reasons  stated  in  the  opinion  of  the  court  of  ap- 
peals, (16  Mo.  App.  884,)  and  this  cause  remanded  to  the  circuit  court  of  the 
city  of  St.  Louis  for  further  proceedings  to  be  had  therein  in  conformity  with 
the  opinion  of  said  court  of  appeals. 


BOOKOyEB  t).  SXTFEBINTENPENT  OF  INS.  DEPARTMENT. 

{Supreme  Court  of  Missouri,    February  28, 1887.) 
GoKSTiTunovAL  Law— Impaikikq  Obligation  of  Ck)KTEACT— Imubanc*— CJobpobatiowb 
— Ihsolvewot. 

Hev.  St.  Mo. }  6034,  provides  that  If  any  insiirance  company  of  the  state  shall,  un- 
der the  requirements  of  any  law  of  another  state,  have  on  deposit  in  such  other 
state  securities  upon  which  the  citizens  of  such  state  have,  by  virtue  of  its  laws,  a 
lien,  claim,  or  right  prior  to  that  of  the  citizens  of  other  states,  and  the  company 
prove  insolvent,  no  citizen  or  resident  of  the  state  or  country  in  which  such  deposit 
fs  held  shall  be  entitled  to  share  in  the  distribution  of  the  proceeds  of  the  deposits 
or  other  assets  in  this  state  until  the  amount  deposited  in  such  other  state  or  country 
shall  be  deducted  fVom  the  claims  of  the  person  who,  by  the  laws  of  such  state  or 
country,  hold  such  prior  or  superior  lien,  and  until  the  other  policy  claimants  and 
creditors  of  said  company  shall  have  received  from  the  proceeds  of  deposits  or  other 
assets  an  equal  per  centum  upon  their  claims.    Heid^  that  this  statute,  in  its  ap- 

§li cation  to  policies  Issued  In  such  other  state,  h&fore  its  passage,  is  not  unoonstitu- 
onal,  as  impairing  the  obligation  of  the  contract.    The  statute  simply  places  the 
forei|^  policy-holder  upon  an  equal  footing  with  the  home  one.' 

Appeal  from  St.  Louis  circuit  court. 

Wm.  S,  Relfet  for  respondent.    H,  T.  Kent,  for  appellant. 

Blaok,  J.  Bockover,  the  plaintiff,  who  is  a  citissen  of  the  state  of  Vir- 
ginia, insured  his  life  in  the  sum  of  $5,000  with  tlie  Life  Association  of 
America,  a  corporation  organized  under  the  laws  of  this  state.  The  policy 
bears  date  September  28,  1872.  The  company  became  insolvent,  and,  at  the 
instance  of  the  superintendent  of  the  insurance  department  of  this  state,  was 
dissolved  by  a  decree  of  the  circuit  court  of  the  city  of  St.  Louis  on  the  tenth 
November,  1879.  The  plaintiff  presented  his  claim,  and  it  was  allowed,  in 
the  sum  of  $4#415.15«  and  placed  in  the  fourth  class  of  debts,  under  section. 
6047,  Bev.  St.  1879.  The  superintendent  has  declared  dividends  on  this  class 
of  claims,  amounting  in  all  to  17.22  ^r  centum.  The  company,  in  order  to  do 
business  in  the  state  of  Virginia,  deposited  with  the  treasurer  of  that  state 
securities  amounting  to  the  sum  o^  $10,000,  for  the  benefit  of  policy-holders 
residing  in  Virginia.  After  the  dissolution  of  the  company,  and  prior  to  the 
payment  of  any  dividends  on  the  fourth  class  of  debts,  the  plaintiff  and  oth- 
ers, citizens  of  Virginia,  proceeded  against  the  fund  there.  That  proceeding, 
resulted  in  a  distribution  of  the  amount  there  on  deposit  among  the  policy- 
holders of  that  state,  and  from  which  source  plaintiff  received  $534.84.  The 
superintendent  here  paid  the  plaintiff  $225.45,  which,  with  the  amount  he  re- 
ceived from  the  Virginia  fund,  makes  up  the  17.22  per  centum. 

The  plaintiff  insists  that  he  is  entitled  to  receive  the  full  amount  of  the 
dividends,  regardless  of  the  amount  he  received  from  the  deposit  of  securities 
with  the  treasurer  of  Virginia.  He  therefore  moved  the  court  in  which  the 
affairs  of  the  dissolved  corporation  were  pending  for  an  order  directing  the 
superintendent  to  pay  him  the  further  sum  of  $534.83.  The  circuit  court 
declined  to  award  the  relief  prayed  for. 

'For  instances  of  legislation  held  to  impair  the  obligation  of  contracts,  and  laws  up- 
held aa  not  impairing  such  obliscation,  see  Com.  v.  Jones,  (Va.)  1  8.  £..Ilep.  note.  91. 
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The  superintendent,  as  a  Justification  of  his  action,  relied  upon  section 
6034,  Rev.  St.,  which  is  as  follows:  "If  any  company  of  this  state  shall,  under 
the  requirements  of  any  law  of  another  state  or  foreign  government,  have  on 
deposit  in  such  other  state  or  foreign  government  securities  upon  which  the 
citizens  or  residents  of  such  state  or  government  have,  by  virtue  of  its  laws,  a 
lien,  claim,  or  right,  prior  or  superior  to  that  of  the  citizens  or  residents  of 
other  states,  then  no  citizen  or  resident  of  the  state  or  country  in  which  such 
deposit  is  held  shall  be  entitled  to  share  in  the  distribution  of  the  proceeds  of  the 
deposits  or  otlier  assets  in  this  state  until  the  amount  deposited  in  such  other 
state  or  country  shall  be  deducted  from  the  claims  of  the  persons  who,  by  the 
law  of  such  state  or  country,  held  such  prior  or  superior  lien,  and  until  the 
other  policy  claimants  and  creditors  of  said  company  shall  have  received  from 
the  proceeds  of  deposits  or  other  assets  an  equal  percentum  upon  their  claims." 
From  the  statutes  of  the  state  of  Virginia,  and  the  adjudications  thereon,  it 
is  clear  that  the  resident  policy-holders  of  that  state  had  a  lien  on  the  deposit 
for  claims  of  the  character  here  in  question.  Universal  Lift  Ins.  Co,  v.  Coff- 
bUh  30  Grat.  72.  The  statute  of  this  state  is  plain,  and  needs  no  comment. 
It  furnished  a  complete  justification  to  the  superintendent  for  his  refusal  to 
pay  the  plaintiff  more  than  enough  to  make  him  equal  with  the  home  cred- 
itors of  the  same  class.  This  section  of  the  statute  was  enacted  in  1879,  and 
became  a  law  before  the  corporation  was  dissolved.  But  it  is  insisted  that, 
as  the  policy  was  issued  in  1872,  the  statute  impairs  the  obligation  of  con* 
tracts,  is  retrospective,  and  therefore  unconstitutional  and  void.  It  does  not 
appear  to  be  insisted  that  the  legislature  had  no  power  to  make  this  sec- 
tion applicable  to  the  life  association.  Indeed,  the  section  is  but  an  amend- 
ment to  the  act  of  1869,  which  reserved  the  right  to  amend  or  repeal  the  law. 
Wliile  the  legislature  might  alter  this  general  law,  which  is  the  charter  of  the 
company,  still  it  cannot  invalidate  contracts  of  individuals  made  with  the 
<;ompany.  But  we  do  not  see  that  the  law  is  of  that  character.  It  certainly 
does  not,  in  terms,  relieve  the  company  of  anything  which  it  contracted  to 
do.  Statutes  which  merely  affect  the  remedy  are  not  within  the  constitu- 
tional provision,  federal  or  state.  It  is  said  in  Tennessee  v.  8need,  96  U.  8. 
69:  "The  rule  seems  to  be  that  in  modes  of  procedure  and  of  forms  to  en- 
force the  contract  the  legislature  has  the  control,  and  may  enlarge,  limit, 
or  alter  them  provided  that  it  does  not  deny  a  remedy,  or  so  embarrass  it 
with  conditions  and  restrictions  as  seriously  to  impair  the  value  of  the  right." 
The  remedy  may  be  so  impaired  as  to  affect  the  obligation  of  the  contract,  and 
cases  of  that  character  are  cited  by  counsel  for  f^)pellant.  Xothing  said  in 
Melfe  V.  Columbia  Life  Ins.  Co.,  76  Mo.  J594,  can  have  any  application  here, 
for  there  the  company  had  been  dissolves  before  section  6047  had  became  a 
law.  That  case  goes  upon  the  theory  that  the  rights  of  the  creditors  are 
fixed  upon  the  dissolution  of  the  corporation,  not  before.  No  specific  lien  of 
the  plaintiff  upon  the  assets  in  the  hands  of  the  superintendent  is  displaced, 
for  he  had  none.  The  statute  simply  places  the  foreign  member  of  the  asso- 
ciation or  creditor,  as  the  case  may  be,  upon  an  equal  footing  with  the  home 
member  or  creditor.  Here  the  dissolved  corporation  was  a  mutual  company, 
and  the  statute  is  eminently  just  and  proper.  If  the  section  of  the  statute 
under  consideration  is  unconstitutional,  then  with  much  more  reason  could 
the  one  which  gives  priority  to  death  losses  and  matured  policy  claims  be  said 
to  impair  the  obligation  of  contracts.  To  assert  this  doctrine  is,  upon  principle, 
to  deny  to  the  legislature  tlie  power  to  rank  debts  of  deceased  persons,  as  to 
debts  previously  contracted,  or  to  change  the  order  of  priority  of  payments  as 
to  existing  contracts.  Nor  is  the  statute  retrospective,  for  it  does  not  apply 
to  cases  where  the  dissolution  took  place  before  the  passage  of  the  law.  The 
judgment  is  afilrmed. 

(All  concur.) 
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Duncan  f>,  St.  Louis,  I.  M.  &  S.  Ry.  Co. 

{Supreme  Oourt  of  Mittouri,    February  28, 1887.) 

1.  Plsadikg—Elbctxon— Railroads. 

Rev.  St.  Mo.  J  800,  requires  railroads  to  erect  and  maintain  fences  on  the  sides  of 
their  tracks,  with  openings  and  gates  having  latches  or  hooks,  at  all  necessary  farm 
crossings,  and  also  to  maintain  cattle-guards,  and  makes  a  railroad  liable  for 
double  damages  for  failure  to  comply  with  the  statute,  if  cattle  are  killed  in  conse- 
quence. Held,  in  an  action  under  the  statute,  that  a  complaint  alleging  the  rail- 
road's failure  to  maintain  lawful  fences,  cattle-guards,  gates,  and  openings,  was  suf- 
ficient, and  defendant's  motion  to  compel  plaintiff  to  elect  was  properly  overruled. 

2.  Railbo ADS— Stock  Killing — Fences. 

The  statute  requirlne  the  railroad'to  provide  gates  with  latches  or  hooks,  and  it 
appearing  in  this  case  that  the  gate  was  fastened  only  by  a  rail  or  stick  laid  over  the 
top,  and,  some  one  opening  it  during  the  night,  plaintifTs  mare  escaped  onto  the 
track,  and  was  killed,  it  was  not  necessary  for  plaintiff  to  show,  in  order  to  recover, 
tliat  sufficient  time  had  elapsed  after  the  gate  was  opened,  and  before  the  mare  es- 
caped, for  the  railroad  to  have  dlscovere£  and  closed  it. 

Appeal  from  circuit  court,  Madison  county. 

22.  A,  Anthony,  for  respondent.    T.  /.  Portia^  for  appellant. 

Black,  J.  i.  The  plaintiff  ^s  mare  got  upon  the  defendant's  road  through 
a  gate  in  defendant's  fence  along  the  road  where  it  passes  through  uninclosed 
iands,  and  was  injured  by  the  cars.  The  complaint  states  that  the  defendant 
failed  to  maintain  lawful  fences,  cattle-guards,  gates,  and  openings,  etc.,  and 
the  defendant  moved  to  require  plaintiff  to  elect  upon  which  cause  of  action 
he  would  proceed.  There  is  but  one  cause  of  action  stated,  or  attempted  to 
be  stated,  in  the  c(»nplaint.  The  plaintiff  may  allege  a  failure  to  maintain 
fences  and  cattle-guards,  and  proof  of  either,  with  proof  of  the  other  neces- 
sary averments,  will  entitle  him  to  recover. 

2.  Defendant's  first  refused  instruction  is,  in  substance,  that,  if  the  gate 
was  closed  and  fastened  with  a  rail  the  idght  before  the  mare  got  on  the  road, 
and  during  the  night  was  opened  bj  some  person  or  means,  then,  before  the 
plaintiff  can  recover,  the  evidence  must  show  that  sufficient  time  elapsed  after 
the  gate  was  opened,  and  before  the  mare  got  on  the  track,  in  which  defend- 
ant, by  the  use  of  reasonable  care,  could  have  discovered  that  the  gate  was 
open.  One  witness  says  the  gate  was  closed  in  the  evening  when  he  went  to 
town,  but  was  open  when  he  came  back,  and  he  then  saw  the  animal  in  tier 
injured  condition,  This  witness,  and  all  the  others,  agree  that  the  gate  never 
had  any  latch,  hook,  or  other  fastening  on  it  until  after  the  animal  was  in- 
jured; that  it  was  open  nearly  all  the  time.  Sometimes  it  was  fastened  with 
a  rail  or  stick,  but  neither  would  prevent  it  from  being  blown  open  by  the 
wind;  that  the  section  men  worked  at  or  near  the  place  time  and  again.  The 
law  provides  that  these  gates  shall  have  latches  or  hooks.  A  rail  or  stick  laid 
over  the  top  of  the  gate,  as  seems  to  have  been  done  in  this  case  occasion- 
ally, is  no  compliance  with  the  law  at  all.  The  gate  then  never  had  any  fast- 
ening such  as  the  law  requires,  and  the  doctrine  that  a  reasonable  time  must 
elapse  after  the  gate  or  fence  gets  out  of  repair,  in  which  the  defendant  may 
discover  its  condition,  has  no  application  to  the  case.  Again,  there  is  but  one 
conclusion  to  be  drawn  from  the  evidence,  and  that  is  that  the  gate  got  open 
for  want  of  a  suitable  fastening.  There  was  no  evidence  upon  which  to  base 
the  instruction. 

8.  The  statute  expressly  requires  the  defendant  to  fence  along  uninclosed 
lands.  Although  the  mare  strayed  away  from  plaintiff's  premises,  and  got 
upon  these  commons,  and  thence,  through  the  gate,  on  the  road,  still  these 
facts  constitute  no  defense  whatever,  and  the  second  instruction  was  properly 
refused.  Nor  does  the  fact  that  the  gate  was  at  a  private  crossing  help  the  de- 
fendant.   Judgment  affirmed. 

(All  concur.)  ^^  , 
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Smith  «.  St.  Louis,  I.  M.  &  S.  Ry.  Co. 

(Supreme  Court  of  liiusouri,    February  28, 1887.) 

1.  Evidence— Re8  Gbbt*— Railboam. 

In  an  action  to  recover  damages  of  a  railroad  for  Idlling  plaintiflPs  stoclc,  evidenoe 
of  the  statements  of  a  section  foreman  as  to  the  fact  of  the  killing,  made  after  the 
event,  are  inadmisBlble  as  part  of  the  m  getUs. 

2.  Railroads— FxiroxB— Stock— NBOLiaxKCB. 

In  an  action  under  the  Missouri  statute  requiring  a  railroad  to  maintain  a  fence 
along  its  track,  and,  for  failure  to  do  so,  making  it  liable  for  double  damages  for 
killing  stock,  is  unnecessary  to  prove  negligence  on  the  part  of  the  railroad. 
8.  Bill  of  ExcEFnoNS—CoirTBAnicTiMa  fc^ATEMKNTS  or. 

A  bill  of  exceptions,  stating  that  certain  instructions  were  given^  a  certificate  of 
the  clerk  stating  that  none  of  the  instructions  were  in  fact  given,  is  inadmissible. 
Statements  of  a  bill  of  exceptions  cannot  be  contradicted  in  this  way.  The  proper 
practice  is  either  to  stipulate  with  the  opposite  side  as  to  the  corrections  proper  to 
be  made,  or  to  sue  out  certiorari. 

Appeal  from  circuit  court,  St.  Francoifl  county. 

This  was  an  action  commenced  before  a  justice  of  the  peace  of  St.  Francois 
county,  against  the  appellant  railroad  company,  to  recover  for  the  killing  of 
the  sow  and  heifer  of  plaintiff.  There  was  a  judgment  before  the  justice  of 
the  peace,  and  appeal  taken  therefrom  to  the  circuit  court,  where  the  cause 
was  tried  by  a  ju^. 

The  plaintiff  was  introduced  as  a  witness,  and  stated,  among  otiier  things, 
that  '*at  the  point  where  the  heifer  got  on  the  track  there  was  a  strip  of  land 
not  fenced,  that  had  once  been  cultivated.  I  did  not  see  the  heifer  myself 
after  she  was  killed.  The  section  foreman  told  me  she  was  killed  about  the 
nineteenth  of  September,  1883.  This  conversation  with  the  foreman  was 
about  the  nineteenth  of  September,  1883.*'  To  the  introduction  of  this  testi- 
mony the  defendant  objected  at  the  time,  because  the  same  was  irrelevant, 
hearsay,  and  incompetent,  which  objections  were  by  the  court  overruled,  and 
to  which  defendant  excepted.  The  witness,  pi*oceeding,  said:  ''The  section 
foreman  told  me  that  he  drug  the  heifer  into  the  woods,  and  buried  her. "  To 
the  admission  of  this  testimony  the  defendant  objected,  because  the  same  was 
hearsay,  incompetent,  and  irrelevant,  which  objection  was  by  the  court  over- 
ruled, and  to  which  defendant  excepted.  There  was  other  testimony  show- 
ing that  it  was  the  duty  of  section  foreman  to  remove  all  animals  killed  by 
trains  from  the  railroad  track.    They  bury  or  burn  them. 

At  the  conclusion  of  the  evidence,  the  court,  at  the  instance  of  the  plain- 
tiff, declared  the  law  of  the  case  to  be  as  follows,  to-wit:  The  court  instructs 
the  jury  that  n^ligence  need  not  be  proved  by  positive  and  direct  evidenoe, 
but  that  it  would  be  sufficient  if  the  jury  are  satisfied  of  its  existence  from 
all  the  facts  and  circumstances  of  the  case;  to  the  giving  of  which  instruc- 
tion the  defendant  duly  excepted.  The  defendant  asked  and  the  court  gave 
an  instruction  telling  the  jury,  if  they  found  for  the  plaintiff,  they  would  as- 
sess his  damages  at  the  reasonable  market  value  of  the  animids  killed.  The 
finding  of  the  jury  was  for  plaintiff,  and  judgment  was  rendered  accordingly. 
Defendant  then  filed  motion  for  a  new  trial,  which  was  overruled,  to  which 
action  of  the  court  the  defendant  duly  excepted,  and  afterwards  appealed, 
and  filed  his  bill  of  exceptions  which  was  allowed,  signed,  and  ordered  to  be 
filed. 

W.  R.  Taylor^  for  respondent.    T.  J,  PortiSt  for  appellant 

Sherwood,  J.  Action  for  double  damages  for  killing  a  sow  and  heifer. 
Verdict  for  plaintiff  on  both  counts,  and  double  damages  assessed  by  the  court. 
The  evidence  of  the  killing  of  the  stock  was  altogether  circumstantial. 

1.  The  declarations  made  by  the  section  foreman  were  inadmissible,  be- 
cause not  a  part  of  the  res  ^esto,— not  coincident  with  the  event  in  which  the 

Digitized  by  V^UOVLV^ 


Mo.]  WI8UZENUS  V.  o'fallon.  837 

«ait  originated,  but  a  mere  manation  of  a  past  occurrence.  MoDermott  y. 
Railroad  Co.,  87  Mo«  285;  Devlin  v.  Railroad  Co.,  Id.  545;  Adams  v.  Rail' 
road  Co.,  74  Mo.  553. 

2.  The  issue  in  this  cause  was  whether  the  animals  of  plaintiff  got  on  the 
defendant's  track  at  a  point  where  it  was  required  by  law  to  erect  and  main- 
tain a  lawful  fence.  The  question  of  negligence  was  wholly  foreign  to  the 
imue.  If  the  defendant  failed  to  comply  with  its  statutory  duty,  it  became 
amenable  to  the  penalties  of  the  statute,  whether  guilty  of  negligence  or  not. 
Instructions  which  wholly  ignore  the  issues  raisMl  by  the  pleadings  do  not 
instruct;  are  erroneous  if  given*  and  were  properly  refused.  Henry  v.  Bas^ 
sett,  75  Mo.  89. 

3.  It  is  claimed  by  plaintiff's  counsel  that  none  of  the  instructions  said  to 
have  been  given  on  the  part  of  the  plaintiff,  nor  those  said  to  have  been  ffiven 
on  behalf  of  the  defendant,  were  in  fact  given,  and  a  certificate  of  the  circuit 
court  clerk  has  been  filed  in  this  court  to  verify  that  statement.  It  is  scarcely 
necessary  to  say  that  errors  in  the  transcript  cannot  be  remedied  or  corrected 
in  this  way,  nor  the  recitals  in  a  bill  of  exceptions  thus  contradicted.  Baker 
V.  Loring,  65  Mo.  527;  State  v.  Daiigherty,  59  Mo.  104;  State  y.  Van  Zant, 
71  Mo.  541;  Gardner  v.  Railroad  Co.,  6B  Iowa,  588,  27  N.  W.  Rep.  768. 

The  proper  course  for  a  party  to  pursue  in  such  circumstances  is  either  to 
stipulate  with  his  adversary  as  to  any  corrections  to  be  made  or  omissions  to 
be  supplied,  or  else  to  suggest  diminution,  and  sue  out  a  certiorari  in  the 
ordinary  way. 

The  judgment  is  reversed,  and  the  cause  remanded. 

(All  concur.) 

WiSLIZENVS  V.  O'FaLLON. 
{SuprtJM  Ckmrt  of  MUsouri.    February  28,  1887.) 

1.  PbOMISBOBT  None— iNDOBSKMBinV-PABOL  £V1DENCS. 

Reoovery  apon  a  promissory  note,  by  one  to  wlioni  it  has  been  assigned,  cannot 
be  defeated  by  the  maker  showing  a  parol  condition  accompanying  the  making  of 
it  that  it  should  be  paid  only  in  event  it  was  used  for  a  certain  purpose,  and  that 
it  had  not  been  used  for  that  purpose.' 

2.  CONTKACT— CONBIDKBATION— BAHKEUPTOY. 

The  moral  obligation  to  pay  a  debt  is  sufficient  consideration  to  sunport  the 
promise  of  a  bankrupt  made  after  his  dischai^e  in  bankruptcy  to  pay  a  debt  ftrom 
which  he  had  been  discharged.* 

Appeal  from  circuit  court,  Jefiferson  county. 

Wislizenus  <§  Kleinschmidt,  for  respondent.  F.  T.  Parish  and  Dinning  cfe 
Bryns,  for  appellant. 

Bbaoe,  J.  This  is  an  action  on  a  promissory  note,  executed  by  defendant 
in  favor  of  John  O'Fallon,  dated  January  21,  1875,  payable  six  months  after 
date,  for  the  sum  of  $4,122.66,  and  assigned  by  him  after  maturity  to  the 
plaintiff.  The  defendant's  answer  is  as  follows:  ''He  admits  the  execution 
and  delivery  of  the  note  sued  on;  but,  further  answering,  and  for  defense,  de- 
fendant avers  that  he  owed  said  John  0*Fallon  nothing,  but  that  said  note 
was  made  and  delivered  to  John  O'Fallon,  the  payee  thereof,  for  the  special 
purpose  of  using  and  employing  the  same  in  effecting  a  settlement  of  a  cer- 
tain judgment  rendered  in  the  circuit  court,  city  of  St.  Louis,  on  February  5, 
1873,  against  said  John  O'Failon  et  al.,  and  releasing  the  levy  of  vanUias  exe- 

*As  to  the  admissibility  of  parol  testimony  to  explain  an  indoreement  of  a  promissory 
•ote,  see  Spencer  v.  Sloan,  (Ind.)  9  N.  E.  Kep.  150 ;  Houck  v.  Graham,  (Ind.)  6  N.  B. 
Rep.  604;  Smythe y.  Scott,  Id.  145;  Qeneser  v.  Wissner,  (Iowa,)  28  N. W.  Rep. 471,  and 
note. 

'See  Hobaugh  y.  Murphy,  (Pa.)  7  Atl.  Rep.  139,  and  note. 
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cution  issued  on  said  judgment  to  the  sheriff  of  Jefferson  county,  Missouri,  and 
then  on  the  nineteenth  of  January,  1875,  levied  on  the  personal  property  of  said 
John  O'Fallon.  But  defendant  avers  that  the  object  of  so  making  said  note 
failed,  and  that  the  same  was  never  so  used  and  employed,  but  was  retained 
by  said  John  0' Fallon  until  long  after  its  maturity  and  until  recently,  when, 
for  the  purpose  of  bringing  this  suit,,  the  same  was  passed  over  to  the  plain- 
tiff; wherefore  defendant  avers  that  there  has  been  a  total  failure  of  consid- 
eration for  said  note,  and  the  same  is  null  and  void,  and  he  prays,"  etc. 

The  case  was  tried  by  the  court,  without  a  jury,  the  issue  found  for  the 
plaintiff,  and  judgment  rendered  in  his  favor  for  the  amount  of  the  note  and 
interest.  The  undisputed  facts  leading  up  to  the  issue  as  they  appear  in  the 
record  may  be  briefly  stated  as  follows:  On  June  80,  1871,  John  O'Fallon 
indorsed,  for  the  accommodation  of  James  O'Fallon,  two  notes,  each  for  the 
sum  of  $22,050.  On  the  twenty-seventh  of  November.  1871,  James  O'Fallon 
was  declared  a  bankrupt.  On  the  fifth  of  February,  1878,  the  Second  National 
Bank,  the  holder,  obtained  judgment  on  one  of  these  notes  against  John 
0*Fallon  for  the  sum  of  $23,152.20.  This  debt  was  also  proven  in  bank- 
ruptcy against  the  estate  of  James  O'Fallon,  who  received  his  discharge  tliere- 
from  on  the  eighth  of  December,  1874.  On  the  seventh  of  May,  1873,  John 
O'Fallon  executed  a  deed  of  trust  on  his  real  estate  to  secure  the  judgment 
obtained  against  him  by  the  bank,  and  on  the  ninth  of  January,  1875,  his  real 
estate  was  sold  under  the  terms  of  the  deed  of  trust,  and  A.  W.  Slayback.  attor- 
ney for  the  bank,  became  the  purchaser  at  a  nominal  figure,  and  on  the  nine- 
teenth of  January,  1875,  an  execution  issued  on  said  judgment  was  levied  on 
all  personal  property  of  John  O'Fallon,  and  on  the  twenty-first  of  the  same 
month  John  went  to  James  J.,  who  thereupon  executed  and  delivered  to 
John  the  note  sued  on.  On  the  twenty-third  of  January,  1875,  John  settled 
this  judgment  with  means  derived  from  other  sources,  without  using  the  note 
of  James  J.  O'Fallon.  Beyond  these  facts,  the  testimony  as  to  what  was  the 
consideration  of  the  note  consisted  mainly  of  the  evidence  of  John  O'Fallon 
on  the  one  side,  and  Janies  J.  on  the  other.  The  evidence  for  the  plaintiff 
tending  to  prove  that  the  note  was  executed  by  James  J.  in  pursuance  of  an 
agreement  then  made  between  him  and  John  that  he  (James  J.)  would  pay 
that  amount  of  the  judgment  against  John;  and,  on  the  part  of  the  defend- 
ant, that  it  was  given  ti>  be  used  in  some  manner  in  releasing  John's  per- 
sonal property  from  the  levy  of  the  execution  on  the  judgment,  and  in  some 
way  redeeming  a  certain  tract  of  John's  land  from  the  deed  of  trust  for  the 
benefit  of  the  wife  of  James  J. 

The  defendant  asked  three  instructions,  all  of  which  were  refused;  and  the 
court  declared  the  law  of  the  case  as  follows:  '*The  court  declares  the  law  to 
be  that,  if  the  court,  sitting  as  a  jury,  believe  and  find  from  the  evidence  in 
this  case  that  James  J.  O'Fallon  was  discharged  in  bankruptcy  in  Deoember, 
1874,  then  be  was  discharged  from  all  legal  obligation  to  pay  the  note  of  $22,- 
050  held  by  the  Second  National  Bank;  but  if  the  court  should  further  find 
from  the  evidence  that  the  defendant  gave  the  note  in  suit  to  John  O'Fallon, 
on  the  twenty-first  day  of  January,  1875,  to  reimburse  the  latter  pro  tanto  for 
any  amount  that  he  might  have  to  pay  on  the  note  of  $22,050  as  the  indorser 
for  defendant,  then  there  was  sufiicient  consideration  for  the  note  in  suit  to 
support  it,  and  the  plaintiff  ought  to  recover;  and  in  that  event  it  makes  no 
difference  whether  or  not  John  O'Fallon  said  at  the  time  he  received  the  note 
that  he  desired  to  use  it  to  raise  money  to  obtain  a  release  of  his  property  then 
under  levy  by  the  sheriff  on  the  execution  introduced  in  evidence." 

The  legal  proposition  contained  in  defendant's  second  instruction,  to  the 
extent  that  it  was  proper  to  be  given,  is  included  in  the  declaration  of  law 
given  by  the  court    His  first  and  third  instructions  are  as  follows: 

"(1)  If  the  court,  siting  as  a  jury,  believe  from  the  evidence  that  the  note 
sued  on  was  not  given  in  payment  of  any  indebtedness  existing  between  James 
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J.  O'Fallon  and  John  O'Fallon,  for  the  special  purpose  of  using  and  employ- 
ing the  same  in  effecting  a  settlement  of  the  judgment  and  execution  issued 
thereon»  and  releasing  the  levy  thereof,  as  mentioned  and  set  out  in  the 
amended  answer  in  this  case,  and  that  said  note'was  never  so  used  or  em- 
ployed, but  was  retained  by  said  John  O'Fallon,  then  such  facts  constitute  a 
diversion  of  said  note,  and  the  same  became  void  in  the  hands  of  said  John 
OTallon." 

''(3)  Although  the  court  may  believe  from  the  evidence  that  James  J. 
O'Falion  gave  the  note  sued  on  to  be  applied  in  liquidation  of  his  liability  on 
the  note  of  822,050,  in  the  event  it  was  used  and  employed  by  John  OTallon 
in  settling  the  Judgment  and  releasing  the  levy  of  the  execution  mentioned  in 
the  answer,  yet,  if  he  did  not  so  use  and  employ  said  note,  then  the  same  be- 
came void  in  the  hands  of  said  John  OTallon." 

The  vice  of  defendant's  first  instruction  is  that  the  principle  asked  to  be 
therein  declared  would  avoid  the  defendant's  absolute  and  unconditional  prom- 
ise in  writing  to  pay,  upon  failure  by  the  payee  to  make  the  particular  use  of 
the  note  purposed  by  the  parties  at  the  time  it  was  executed.  Although  the  ap- 
plication of  the  note  to  the  particular  purpose,  and  the  accomplishment  of 
the  object  of  that  purpose,  may  not  have  constituted  the  consideration  for 
which  it  was  given,  and  notwithstanding  it  may  have  had  a  valuable  consid- 
eration other  than  an  existing  indebtedness  from  the  maker  to  the  payee,  the 
instruction  does  not  reach  the  consideration  the  failure  of  which  was  the  de- 
fense to  the  action.  The  failure  to  apply  the  note  to  the  particular  purpose 
for  which  it  was  given  could  avoid  it,  and  defeat  a  recovery  thereon,  only  in 
case  the  accomplishment  of  that  purpose  was  the  consideration  for  which  the 
note  was  given, — a  fact  not  predicated  in  the  instruction  as  necessary  to  its 
avoidance.  The  fault  of  defendant's  third  instruction  is  that  by  it  the  court 
is  asked  to  declare  that,  although  the  maker  had  executed  and  delivered  his 
note  in  writing,  containing  an  absolute  and  unconditional  promise  to  pay  in 
any  event,  founded  upon  a  good  and  valuable  consideration,  yet  such  note 
may  be  avoided,  and  a  recovery  thereon  defeated,  by  a  condition  not  contained 
in  the  note,  but  dwelling  in  parol,  that  such  note  was  to  be  paid  only  in  a  cer- 
tain event.  The  statement  of  this  proposition  is  its  sufficient  refutation.  Such 
a  defense  could  neither  be  pleaded  nor  proven.  We  find  no  error  in  the  re- 
fusal of  the  court  to  give  the  instructions  asked  for'  by  the  defendant.  The 
correctness  of  the  legal  propositions  contained  in  the  declaration  of  law  given 
by  the  court  is  not  directly  complained  of  here,  but  it  is  insisted  that  the  court 
made  a  mistake  as  to  the  consideration  of  the  note,  and  that  this  was  a  mis- 
conception of  the  law  embraced  in  that  declaration.  What  was  the  consider- 
ation of  the  note  was  a  question  of  fact.  The  court  found  that  consideration 
to  be  '*the  obligation  of  James  J.  O'Falion  to  reimburse  John  for  any  amount 
of  money  he  might  have  to  pay  on  the  note  of  $22,050,  which  he  had  indorsed 
for  the  accommodation  of  James, "  and  held  that,  although  he  was  released 
by  his  discharge  in  bankruptcy  from  any  legal  obligation  to  reimburse  John, 
yet  if,  recognizing  the  moral  force  of  that  obligation,  he  by  his  note  expressly 
promised  to  do  so  pro  tantOf  that  obligation  was  revived  to  the  extent  of  the 
promise  so  made,  and  became  a  sutficient  consideration  to  support  the  promise 
contained  in  said  note.  The  legal  proposition  is  correct;  and,  the  finding  of 
fact  being  sustained  by  the  evidence,  the  judgment  is  for  the  right  party,  and 
is  accordingly  affirmed. 

(All  concur.) 


Digitized  byLjOOQlC 


840  SOUTHWESTERN   REPORTER.  [Mo. 


Kabs  and  others  v.  Gross  and  others. 
{JSupreme  Oburt  of  MUtouri,    February  28,  1887.) 

1.  HoiCBSTKA]>— Widow—Abardommbiit. 

Where  a  widow  remarried,  and  removed  with  her  children  and  houfiehold  goods 
from  the  homestead  which  she  occupied  as  widow,  to  the  home  of  her  second  hos- 
band,  in  another  coanty,  and  resided  there  four  years,  with  no  special  Intention  of 
returning,  keld^  she  could  not  afterwards  claim  the  homestead,  as,  notwithstanding 
her  coverture,  the  intention  not  to  return  affects  her  right,  and  her  oontinaed  ab* 
sence  constitutes  an  abandonment,  just  as  if  she  were  tuiJnrU.^ 

2.  Samb—How  Lost^Dbvise. 

A  devise  by  a  husband  to  his  wife  is  not  to  be  considered  as  in  lieu  of  her  right 
to  homestead;  Kev.  St.  Mo.  {  2693,  expressly  providing  that  the  power  of  devise 
shall  not  extend  to  homestead,  and  section  2199  providing  that  a  devise  shall  be  in 
lieu  of  dower,  but  omitting  any  such  provision  as  to  homestead. 

Appeal  from  circuit  court,  Franklin  county. 

Kiskaddon,  Gallenkamp  <&  Ryors,  for  appellant.  T.  A*  Lowe,  for  re- 
spondents. 

Sherwood,  J.  The  object  of  this  suit  is  the  assertion  of  a  homestead  and 
dower  right  on  the  part  of  Emilie  Kaes  in  certain  property  in  Pacific,  Frank- 
lin county,  Missouri,  on  the  corner  of  St.  Louis  street  and  Adelaide  avenue, 
estimated  to  be  worth  from  $4,000  to  $6,000.  The  petition  was  filed  April 
25,  1883,  and  the  trial  occurred  May  80,  1884.  On  June  23,  1874,  Gustavus 
Hufscbmidt,  with  his  family,  lived  on  the  property  in  question  as  his  home- 
stead. On  the  date  last  mentioned,  Hufscbmidt  and  his  first  wife  executed 
and  delivered  to  Franklin  county  their  school  mortgage,  conveying  said  prop- 
erty, to  secure  the  payment  of  the  sum  of  about  $1,000.  His  first  wife  bore 
him  several  children,  who,  with  one  exception,  are  still  minors.  She  died, 
and  on  the  fourth  of  August,  1875,  Hufscbmidt  married  Emilie,  the  plaintiff, 
by  whom  he  had  two  children,  one  of  whom  is  yet  living.  They  fthe  chil- 
dren of  the  first  and  second  marriages,  and  Hufscbmidt  and  wife)  all  con- 
tinued to  live  at  the  homestead  till  September,  1879,  when  Hufscbmidt  died, 
having  shortly  theretofore  made  his  will,  as  follows :  "(1)1  give  and  bequeath 
to  my  beloved  wife,  Emilie  L.  Hufscbmidt,  the  life  insurance  which  I  have 
In  the  orders  of  Odd  Fellows  and  Freemasons  in  the  state  of  Missouri.  (2) 
I  give  and  bequeath  to  my  beloved  wife,  E.  L.  Hufscbmidt,  the  use  and  in- 
come of  my  house  and  property  on  the  comer  of  St.  Louis  street  and  Adelaide 
avenue,  in  the  town  of  Pacific,  county  of  Franklin,  and  state  of  Missouri,  so 
long  till  the  youngest  of  the  children  of  my  first  wife,  Amelia  Hufscbmidt, 
deceased,  shall  become  of  age,  or  when  the  said  children  of  my  first  wife,  de- 
ceased, can  agree  with  my  beloved  wife,  Emilie  L.,  to  sell  the  aforesaid  prop- 
erty, including  the  house.  (3)  After  such  sale,  the  whole  amount  so  realized 
shall  be  divided  into  eight  equal  shares  or  parts,  so  that  each  of  the  seven 
children  left  by  my  first  wife,  deceased,  viz.,  Frank,  Emma,  Otto,  Fritz, 
Augusta,  George,  and  Alice,  and  Louisa,  the  only  child  with  my  present  wife, 
shall  receive  one  share  or  part.  Should,  however,  any  of  these  die  before 
such  division  is  made,  without  leaving  any  heir  or  heirs,  then  t!:e  amount 
shall  be  divided  into  so  many  shares  or  parts  as  are  left.  (4)  For  the  use  and 
income  of  the  aforementioned  property,  house,  and  lot  on  St.  Louis  street  and 
Adelaide  avenue.  Pacific,  Missouri,  my  beloved  wife  shall  pay  the  interest  of 
my  debts,  and  keep  the  premises  in  good  order,  and  raise  the  minor  children 
until  they  become  of  age;  but  for  this  she  shall  have  also  the  use  of  all  the 
furniture.  (5)  All  of  my  other  real  estate,  consisting  of  six  lots  and  houae 
in  W.  G.  Ink*s  addition  to  Pacific,  and  a  tract  of  land  of  13.25  acres  between 

^As  to  abandonment  of  homestead,  see  Sanders  v.Sheran,  (Tex.)  2  8.  W.  Rep.  804; 
Honaker  v.  Cecil,  (Ky.)  1 S.  W.  Rep.  3&4,  and  note. 
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the  Missouri  Pacific  Eailroad  and  Brush  creek,  in  Keatliy's  addition  to  the 
town  of  Pacific,  Missouri,  my  beloved  wife  shall  sell  to  the  best  advantage, 
to  settle  and  pay  my  contingent  debts.  (6)  Emilie  L.  Hufschmidt  appointed 
sole  executrix.    Dated  July  29,  1879.'' 

This  will  having  been  probated,  Mrs.  Hufschmidt,  the  executrix,  declined 
in  writing,  in  proper  manner,  to  execute  the  will,  whereupon  William  Meyer- 
aick  was  granted  letters  testamentary  with  the  will  annexed. 

From  the  life  insurance  policies  thus  bequeathed  her,  and  rents  of  the 
premises,  Mrs.  Hufschmidt  received  about  IK,500  in  cash,  and  some  ^5 
worth  of  household  goods  and  furniture,  as  well  as  enjoyed  the  house  rent 
free  till  August  20, 1880;  when,  wearying  of  widow's  weeds,  she  married 
her  co-plaintiff,  Phillip  Kaes,  and  on  the  second  day  afterwards  removed  with 
her  faxnily  of  minor  children  and  newly-wedded  cat^Jttx  to  his  house,  in  St. 
Louis  county,  where  she  continuously  lived  up  to  the  time  of  the  trial,  having 
taken  with  her  most  of  the  beds  and  other  furniture,  selling  a  portion  of  it, 
and  leaving  the  rest  with  an  adult  son  of  her  husband  by  his  first  wife,  who 
had  occupied  the  house  with  her,  and  who  afterwards  sent  to  his  stepmother 
a  portion  of  the  goods  thus  left  in  his  care.  The  testimony  of  Mrs.  Kaes  as 
to  her  intention  in  removing  is  expressed  in  this  language:  '*I  did  not  leave 
any  of  the  goods  there  for  the  purpose  or  with  the  intention  of  returning;  had 
no  special  intention  of  returning  when  I  left  I  still  live  in  St.  Louis  county 
with  my  husband;  do  not  wish  to  occupy  this  property  with  my  husband,  and 
live  in  it.  I  can't  say  that  I  do  intend  to  return  to  it,  and  don't  say  that  I  do 
not.  Can't  say  that  I  would  occupy  the  property,  should  Mr.  Qross  give  me 
the  privilege.  I  would  have  to  see  Mr.  Kaes  first.  I  don't  want  rent.  I  want 
Mr.  Gross  to  pay  roe  that  what  I  claim  as  my  homestead.  I  do  not  know  how 
much  it  is.    I  have  not  made  the  calculation. " 

About  $4,000,  including  the  school-mortgage  debt,  was  proved  and  allowed 
against  the  estate  of  Hufschmidt,  after  Meyersick  took  it  in  charge,  and  he, 
after  selling  some  other  lands,  obtained  a  general  order  for  the  sale  of  the 
land  in  dispute,  as  well  as  two  other  lots,  for  the  payment  of  de\>tB;  and  at 
the  first  sale,  in  June,  1881,  the  property  was  struck  off  to  Mrs.  Kaes  for 
$1,725,  but,  this  sale  oeing  disapproved,  the  administrator  sold  the  property 
mentioned  for  $3,800,  in  September,  1881,  which  sale  was  approved  by  the 
court,  and  a  deed  made  to  defendant  Gross,  March  10,  1882,  who  thereupon 
took  possession  of  the  property,  and  leased  poi-tions  of  tlie  same  to  his  co-de- 
fendants. Meyersick,  the  administrator,  having  paid  off  the  unsecured  debts 
with  the  money  thus  realized,  satisfied  the  school  mortgage  aforesaid,  and  had 
it  so  entered  on  the  record. 

At  the  close  of  the  evidence  the  court  refused,  on  the  request  of  plaintiffs, 
to  give  a  declaration  of  law  in  these  words:  "If  the  coui-t  believes  from  the 
evidence  that  Gustavus  Hufschmidt,  in  his  life-time,  was  a  housekeeper  and 
liead  of  a  family,  and  that  the  plaintiff  Emilie  Kaes  was  his  wife,  and  that, 
together  with  their  children,  they  occupied  and  resided  upon  the  premises  de- 
scribed in  the  petition  as  being  at  the  corner  of  St.  Louis  street  and  Adelaide 
avenue  as  their  home,  and  that,  while  so  occupying  and  residing  upon  said  prem- 
ises, instantly  upon  the  death  of  said  Hufsclimidt,  said  premises  vested  in  the 
plaintiff  for  life,  and  the  court  will  so  find,  and  the  defendants  have  introduced 
no  evidence  in  this  case  tending  to  defeat  said  claim."  And  gave,  at  the  in- 
stance of  defendants,  the  following  declaration :  "Although  the  court,  sitting 
as  a  jury,  may  find  from  the  evidence  that  Gustavus  Hufschmidt  was  in  his 
life-time  a  housekeeper  and  head  of  the  family,  and  that  the  plaintiff  Emilie 
Kaes  was  his  wife,  and  that,  together  with  their  children,  they  occupied  and 
resided  upon  the  premises  described  in  the  petition  as  being  on  the  corner  of 
St.  Louis  street  and  Adelaide  avenue  as  their  house,  and  that  while  so  occu- 
pying and  residing  upon  said  premises  the  said  G.  Hufschmidt  died,  yet,  if 
the  court  shall  further  find  from  the  evidence  that  about  the  twenty-fifth  day 
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of  August,  1880,  the  plaintiflf  intermarried  with  one  Phillip  Kaes,  and  imme- 
diately removed  with  her  said  husband  to  his  homestead  in  St.  Louis  county^ 
taking  with  her  all  her  household  goods,  beds,  bedding,  and  furniture,  and 
that  she  left  said  property  and  home  of  her  former  husband  with  no  intention 
of  returning  thereto,  and  ever  since  she  removed  to  the  homestead  of  her  sec- 
ond husband  she  has  continued  to  reside  thereon  with  him,  and  did  at  the  time 
of  the  commencement  of  this  suit,  and  does  now,  reside  with  him  on  said  new 
homestead,  then  she  abandoned  said  homestead  of  her  first  husband,  Gustavas 
Huf Schmidt;  and  if  the  court  shall  further  believe  that  William  Meyersick  be- 
came administrator  with  the  will  annexed  of  said  Gustavus  Hufschmidt  after 
the  said  abandonment,  and  sold  said  old  homestead  for  the  payment  of  debts» 
and  conveyed  the  same  by  proper  deed  of  conveyance  to  the  defendant  aboat 
1883,  and  that  he  went  into  the  possession  and  now  occupiai  said  premises 
under  said  sale  and  purchase,  then  the  judgment  should  be  for  the  defendant." 
1.  If  the  declaration  of  law  which  the  court  gave  was  correct,  It  is  quite 
unnecessary  to  examine  any  other  points  in  this  case,  so  far,  at  least,  as  a 
homestead  right  is  concerned.  It  is  quite  certain  that  Mrs.  Kaes  acquired  a 
new  homestead  at  the  domicile  of  her  present  husband.  It  is  equally  certain 
that  she  could  not  lawfully  have  ttoo  homesteads  at  the  same  time,  any  more 
than  she  could  lawfully  have  two  husbands  at  the  same  time.  And  it  is  said 
that  "the  intention  to  return,  by  which  the  homestead  rights  are  preserved, 
must  be  formed  at  the  time  the  removal  occurs.  It  can  have  no  influenoe 
whatever  in  restoring  the  right  once  lost  by  actual  abandonment,  until  exe- 
cuted by  an  actual  resumption  of  occupancy."  And  a  subsequent  unexecuted 
intention  to  resume  possession  would  not  have  the  effect  to  restore  the  right 
to  hold  the  homestead  exempt.  If  such  right  be  once  lost,  and  possession  of 
the  homestead  be  again  resumed,  such  resumption  of  possession  will  only 
have  the  effect  of  giving  origin  to  a  new  homestead  right,  bearing  date  from 
the  new  occupancy,  and  having  no  retroactive  validity  on  the  old  right  lost 
by  abandonment,  and  possessing  no  force  against  the  rights  of  third  persons 
acquired  in  the  interim  between  the  loss  of  the  old  and  the  acquisition  of  tlie 
new  right.  And  it  has  been  ruled  by  a  court  very  liberal  in  the  preservation 
of  homestead  rights  once  acquired  that  the  removal  of  a  family  from  the  home- 
stead constitutes  a  prima  facie  case  of  abandonment,  and  raises  a  presump- 
tion against  the  claim  of  homestead  which  must  be  rebutted  before  such  claim 
can  successfully  be  asserted;  ex,  gr,^  that  the  removal  was  only  temporary  in 
its  nature,  for  some  specific  purpose,  and  with*the  coincident  intention  of  re- 
occupancy.  And  while  the  law  does  not  intend  that  the  homestead  shall  be 
converted  into  2i.  prison,  by  making  the  continuous  personal  occupancy  of  the 
premises  the  absolute  basis  upon  which  the  homestead  right  is  dependent,  yet 
it  cannot  be  doubted  that  the  length  of  time  that  the  claimant  is  absent  from 
his  locus  in  quo  will  constitute  an  important  factor,  in  connection  with  other 
circumstances,  in  determining  whether  the  aggregate  result  of  all  the  facts  la 
sufficient  to  establish  that  a  forfeiture  of  the  acquired  right  has  occurred  by 
reason  of  abandonment.  Prolonged  absence  from  the  homestead,  like  a  re- 
moval of  the  family,  is  sufiScient  to  cast  the  onus  of  rebutting  the  presump- 
tion of  abandonment  on  the  claimant  of  the  homestead.  Though  the  authori- 
ties generally  agree  that  abandonment  is  a  question  of  fact,  and  that  each 
case  rests  upon  its  own  peculiar  circumstances,  yet,  for  the  most  part,  they 
agree  that  actual  removal  from  the  homestead,  vdth  no  intention  to  i^etumt 
amounts  to  a  forfeiture  of  the  right  as  against  creditors  and  purchasers,  al- 
though no  new  homestead  be  acquired.  There  is  one  act,  however,  on  the 
part  of  the  claimant,  whereby  the  allegation  of  abandonment  may  be  con- 
clusively proved,  and  that  is  removal,  coupled  with  the  acquisition  of  a  new 
home  elsewhere.  The  positions  here  taken  are  abundantly  supported  by  au- 
thority. Thomp.  Homest.  &  Ex.  §§  259,  265,  267,  272,  279,  285;  Smith  v. 
Bmm,  75  Mo.  559. 
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Summarizing  the  facts  in  this  case,  we  find  a  homestead  right  acquired* 
and,  after  such  acquisition,  the  death  of  the  husband;  the  remarriage  of  the 
wife;  the  almost  immediate  removal  of  herself,  children,  and  household  goods 
to  the  home  of  her  present  husband,  in  another  county,  where  they  have  con- 
tinuously resided  ever  since,  a  period  of  nearly  four  years  at  the  time  the  trial 
occurred;  and  that  Mrs.  Kaes,  when  so  removing,  had  no  "special  intention 
of  returning. "  If  Mrs.  Kaes  had  been  sui  Juris  at  the  time  th^  removal  from 
the  old  homestead  occurred,  there  could  be  no  room  to  doubt  that  the  usual 
rule  as  to  the  animus  revertendi  at  the  time  of  removal  should  dominate  as 
well  in  her  case  as  in  any  other.  Wright  v.  Dunning,  46  111.  271.  I  find  no 
authority  in  point,  and  this  case  is  one  of  first  impression  as  to  the  effect  of 
the  removal  of  a  widow  who  has  remarried,  and,  with  her  family  and  house- 
hold goods,  has  removed,  without  intention  of  returning.  But  inasmuch  as^ 
in  regard  to  a  homestead,  a  widow  with  a  family,  as  in  this  case,  cannot  alien* 
ate  the  homestead;  inasmuch  as  between  herself  and  her  children  it  is  indi- 
visible, and  must  so  remain  till  the  youngest  child  becomes  of  age;  inasmuch 
88  such  homestead  is  not  subject  to  the  laws  relating  to  devise,  etc. ;  inasmuch 
as  a  widow  thus  circumstanced  could  not,  if  she  would,  by  joining  with  her 
second  husband,  convey  the  homestead  away;  and  inasmuch;  in  consequence 
of  all  these  matters,  she  is,  in  so  far  as  concerns  her  homestead,  independent 
of  her  recently  married  husband, — I  can  discover  no  sound  reason  why  inten- 
tion, or  lack  of  intention,  on  removal,  should  not  count  for  as  much  where  she 
remarries  as  where  she  remains  unmarried.  This  must  be  so,  or  else  it  must 
be  true  that  a  widow,  by  remarrying,  and  thus  ereating  Tier  ovm  disability y 
could  remove  from  her  old  homestead;  and,  being  incapable  of  forming  any 
intention  in  regard  to  abandonment,  could  have  that  question  ind^nitely 
postponed,  and  she  be  at  liberty,  after  a  lapse  of  many  years,  to  resume  pos- 
session of  her  old  homestead,  regardless  of  whatsoever  rights  may  meanwhile- 
have  intervened.  It  seems  to  me  that  the  whole  reason  and  policy  of  the  law 
In  regard  to  homesteads,  and  in  regard  to  the  speedy  settlement  of  estates,  for- 
bid any  such  construction.  Such  a  construction  would  convert  what  a.benig- 
nant  law  has  designed  for  a  shield  into  a  sword.  1  am  therefore  of  opinion 
that  a  /emst  situated  as  was  Mrs.  Kaes,  was  as  fully  competent  to  form  and 
execute  an  intention  of  abandoning  her  homestead  as  though  she  had  remained 
unmarried.  Moreover,  as  her  remarriage  and  removal  were  almost  concur- 
rent acts,  it  is  not  an  unreasonable  inference  that  she  formed  the  intention  of 
abandonment  of  her  old  homestead  prior  to  the  time  that  she  became,  for  the 
second  time,  a  worshiper  at  the  shrine  of  Hymen.  And,  for  like  reasons  aa 
those  already  given,  I  do  not  see  why  Mrs.  Kaes  should  not  be  as  fully  affected 
by  the  usual  unfavorable  presumptions  attendant  on  removal  and  prolonged 
absence  from  her  old  homestead,  and  be  eqxially  bound  to  overcome  such  pre- 
sumptions, in  order  to  be  successful,  as  would  any  other  person  whatsoever. 
Nor  do  I  see  why  the  effect  of  her  acquisition  of  a  new  homestead,  at  the  resi- 
dence of  her  second  husband,  should  not  be  as  conclusive  upon  her  as  it  would 
be  in  any  other  case;  for  certainly  the  whole  theory  of  the  law  is  repugnant 
to  the  idea  of  tioo  homesteads  being  in  existence  at  the  same  time,  (Thomp. 
Homest.  &Ex.  §  279;  Smithy,  Bunn,  «ui>ra;)  and  that  law  apparently  makes- 
no  distinction,  and  is  no  respecter  of  persons,  in  this  regard,  whether  labor- 
ing under  or  free  from  the  fetters  of  coverture.  If  Mrs.  Kaes  be  not  thus 
concluded  by  her  acquisition  of  a  new  homestead,  then  it  would  follow,  leav- 
ing out  of  consideration  the  questions  of  intention  and  prolonged  ab8ence» 
that,  though  she  has  not  lost  the  old,  yet  she  has  gained  a  new,  homestead, 
and  is  now  the  fortunate  possessor  of  homestead  rights  in  duplicate,  which 
is  an  impossible  supposition.  For  these  reasons  I  am  of  the  opinion  that  tho 
trial  court  correctly  refused  the  declaration  of  law  asked  by  plaintiffs,  and 
correctly  gave  that  asked  by  defendants. 

I  have  purposely  refrained  from  discussing  the  question  of  the  effect  of  the 
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will  on  the  homestead,  and  have  made  this  case  turn  on  the  points  set  forth 
in  tlie  preceding  paragraph.  My  reasons  for  doing  so  are  these:  I  am  per- 
suaded that  the  toill  has  no  hearing  on  thia  case.  Section  2693,  Bev.  St., 
expressly  excepts  the  homestead  out  of  the  laws  relating  to  denises,  Thia 
exception  is  in  marked  contrast  to  the  provisions  respecting  dotoer  in  real 
estate,  for  there,  when  the  husband  by  wijl  passes  any  real  estate  to  the  wife» 
''such  devise  shall  be  in  lieu  of  dower  out  of  the  real  estate  whereof  he  died 
seized,  ♦  *  ♦  unless  the  testator,  by  his  will,  otherwise  declared."  Bev. 
St.  2199.  And  section  2200  required  the  wife,  if  she  refuses  to  take  under 
the  will,  to  file  her  renunciation  within  12  months  from  the  probate  of  the 
will.  There  is  no  such  provision  respecting  renunciation  or  election  as  to  a 
homestead;  and,  as  already  seen,  it  is  entirely  beyond  the  power  of  the  hus- 
band to  devise  the  homestead;  as  much  so  as  by  his  sole  deed  to  convey  or 
mortgage  the  homestead.    Bev.  St.  §  2689. 

As  the  law  excepts  the  homestead  out  of  the  law  of  devises,  it  is  not  to  be 
presumed  that  the  husband  in  this  case  intended  to  go  counter  to  express 
statutory  provisions,  and,  if  he  did,  his  t^^/Z  must  yield  to  the  will  ofths  Ugi^^ 
lature.  The  veiy  fact,  standing  alone,  that  the  legislature  has  made  no  pro- 
vision for  election  or  renunciation  regarding  a  homestead,  is  very  strong  evi- 
dence indeed;  but,  where  this  fact  is  coupled  with  the  other  already  noted, 
that  the  homestead  is  excepted  out  of  the  law  of  devises,  they  form,  as  I  think, 
a  conclusive  argument  against  the  power  of  the  husband,  by  his  will,  to  pat 
his  wife  to  her  election  in  regard  to  her  homesteatl.  Beasoning  thns,  I 
am  of  the  opinion  that  the  case  of  Davidson  v.  Davis,  86  Mo.  440,  which 
lays  down  a  rule  contrary  to  the  views  here  expressed,  should  not  be  longer 
followed,  as  the  effect  thereof  is  to  nullify  the  statute.  To  illustrate  this  idea 
in  a  very  pointed  way,  take  the  case  of  a  widow  left  with  a  family  of  minor 
children,  and  for  her  benefit  provision  has  been  made  by  will.  She  accepts 
the  provisions  of  the  wUl,  and  still  remains  with  her  children  in  possession  of 
the  homestead*  Her  children,  being  minora,  cannot  assent  to  anything,  and 
cannot  be  ousted,  and  so  the  widow,  notwithstanding  the  case  cited,  takes 
both  bnder  the  will  and  under  the  law.  This  illustration,  in  my  opinion, 
shows  the  utter  fallacy  of  the  reasoning  of  the  case  cited. 

B.  Touching  the  question  of  dower,  it  is  settled  adversely  to  the  contention 
of  plaintiffs  by  the  will,  by  the  statute  already  cited,  and  by  numerous  de- 
cisions of  this  court.  Bev.  St.;  Dougherty  v.  Barnes,  64  Mo«  159;  Qant  v. 
ffenly.  Id.  162. 

The  judgment  should  be  affirmed. 

As  to  paragraph  2,  Norton,  G.  J.,  expresses  no  opinion;  and  he  and  the 
other  Judges  concur  on  all  points. 


State  ex  reL  Cramer,  Pi-os.  Atty.,  etc.,  v.  Judges  of  CJounty  Coubt  of 
Cape  Girardeau  Co.  and  others. 
{Supreme  Oourt  of  MUsouri,    March  21,  1887.) 
1.  Taxation— Lett— CouBTB. 

Rer.  St.  Mo.  i  6709,  provides  that,  before  any  tax  other  than  the  state  tax,  the  tax 
necessary  to  pay  the  funded  or  bonded  debt  of  the  state,  and  the  tax  for  current 
county  expenses,  and  for  schools,  shall  be  assessed  or  collected,  an  order  shall  be 
obtained  from  the  circuit  court,  directing  the  county  court  to  havesndi  tax  assessed 
and  collected.  Judgments  having  been  obtained  in  the  federal  court  upon  the  cou- 
pons attached  to  certain  bonds  issued  by  the  county  in  aid  of  arailroaa,  the  fedend 


court  awarded  a  peremptory  mandamus  against  the  county  judges,  directing  them 
to  levy  a  tax  of  2  per  cent,  to  pay  the  Judgments,  which  the  county  judges  were 
proceeding  to  do  without  first  obtaining  the  order  (torn  the  drcuit  court.    Iield^  that 


an  injunction  might  properly  issue  against  them  from  the  circuit  court,  at  the  in- 
stance of  theprosecutmg  attoniey  of  toe  county,  to  restrain  them  from  proceeding 
to  collect  such  tax« 
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2.  Samb— iNJUHcnoK— Pabties. 

The  injunction  in  this  case  not  being  asked  upon  the  ground  that  the  tax  was 
illegal  but  on  the  ground  that  the  method  of  collection  was  so,  might  properly  be 
granted  upon  the  application  of  the  state  though  the  prosecuting  attorney  of  the 
county  against  the  county  ofScers,  without  maKing  other  parties.  There  is  a  dis- 
tinction Between  a  proceeding  which  looks  to  the  absolute  denial  of  a  right  and 
one  which  merely  seeks  to  prohibit  or  restrain  the  enforcement  of  that  right  in  an 
unlawful  way. 

Appeal  from  circuit  court.  Cape  Girardeau  county. 

In  1869  the  county  court  of  Gape  Girardeau  county  issued,  for  and  in  behalf 
of  Cs4>e  Girardeau  township,  $150,000  in  bonds  to  the  Cape  Girardeau  &  State 
Line  Railroad  Company.  The  bonds  were  issued  under  and  by  authority  of 
an  act  of  the  general  assembly  of  Missouri  approved  March  23, 1868,  and  en- 
titled "An  act  to  facilitate  the  construction  of  railroads  in  the  state  of  Mis- 
souri." To  each  of  the  bonds  thus  issued  were  attached  20  interest  coupons. 
These  bonds  were  delivered  to  and  sold  by  the  railroad  company;  and  in  1882 
the  Ninth  National  Bank  of  the  City  of  New  York,  John  T.  Hill,  Valentine 
Winter,  George  W.  Harshman,  and  Elisha  Foote  obtained  judgments  in  the 
United  States  circuit  court  for  the  Eastern  district  of  Missouri  on  a  number 
of  the  said  interest  coupons  detached  from  said  bonds,  amounting  in  the  ag- 
gregate to  about  $15,000.  The  county  court  of  Cape  Girardeau  county,  refus- 
ing to  pay  these  judgments,  Harshman,  Hill,  and  the  other  plaintiffs  sued  out  of 
the  said  IJnited  States  circuit  court  their  several  writs  of  mandamtis  against  the 
county  court  of  said  county,  commanding  it  to  levy,  and  cause  to  be  collected 
from  the  taxable  property  in  said  township,  a  special  tax  for  the  purpose  of 
paying  off  and  discharging  the  said  judgments  obtained  as  aforesaid.  Thus 
commanded,  the  county  court,  by  its  proper  order,  levied  a  special  tax  of  2 per 
cent.;  the  county  court  clerk  extended  it  against  the  property  of  the  township 
in  a  separate  column,  as  required  in  the  act  of  1868;  and  the  county  collector 
was  collecting  this  special  tax  just  as  he  was  the  taxes  for  state  and  county 
purposes,  until  restrained  by  the  temporary  and  permanent  decree  and  order 
of  the  Cape  Girardeau  circuit  court. 

The  ground  on  which  that  injunction  issued  was  that  the  county  court  did 
not  request  the  prosecuting  attorney  of  the  county  to  present  a  petition  to  the 
circuit  court  of  said  county,  nor  to  the  judge  thereof  in  vacation,  setting  forth 
the  above  facts,  and  the  necessity  for  the  levy  and  collection  of  this  special  tax, 
as  is  required  by  section  6799,  Bev.  St.  Mo.  1879.  The  appeal  involves  the 
the  question  as  to  whether  the  injunction  was  rightfully  issued. 

Maurice  Cramer,  for  respondent.  Oliver  d  Limhough  and  E,  H,  Whitelato, 
for  appellant. 

Sherwood,  J.  The  circuit  court  granted  a  temporary  injunction  restrain- 
ing the  judges  of  the  county  court  of  Cape  Girardeau  county  and  others  from 
collecting  a  certain  special  tax  of  2  per  cent,  ordered  to  be  levied  on  all  real 
and  personal  property  in  Cape  Girardeau  township,  for  the  purpose  of  paying 
certain  judgments  rendered  in  the  United  States  circuit  court  for  the  Eastern 
district  of  Missouri,  which  judgments  were  based  on  coupons  attached  to 
bonds  issued  under  the  provisions  of  the  act  of  March  23,  1868,  commonly 
known  as  the  township  aid  act.  On  final  hearing,  the  temporary  injunction 
was  made  perpetual,  and  this  ruling  was  based  on  the  express  ground  that 
the  steps  required  by  section  6799  had  not  been  complied  with  prior  to  extend- 
ing the  tax  on  the  tax-books,  and  levying  the  same.  It  has  been  ruled  by  this 
court  that  taxes  of  the  nature  now  in  questiop  can  only  be  levied  and  col- 
lected in  the  manner  provided  in  said  section,  and  that,  unless  the  methods 
prescribed  are  pursued,  the  failure  to  pursue  them,  when,  as  here,  they  are 
the  conditions  essential  to  the  exercise  of  the  power,  will  render  the  tax  in- 
valid. State  V.  Railroad  Co.,  87  Mo.  236.  Here  those  methods— those  con- 
ditions precedent — were  not  followed;  and  hence  the  county  court,  having  no 
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inherent  power  to  levy  a  tax,  and  deriving  its  only  authority  from  the  state* 
must,  of  necessity,  pursue  the  course  in  this  regard  marked  out  by  the  sover- 
eign authority,  by  its  laws.  Id.  Under  the  former  ruling  of  this  oourt,  it 
is  well  established  that  the  state  may,  through  its  proper  officer,  maintain  a 
bill  to  enjoin  public  or  municipal  corporations  from  acting  in  contravention 
of  the  constitution  and  laws  of  the  state.  State  v.  Saline  Co.  Court,  51  Mo. 
850;  State  v.  Callaway  Co.  Court,  Id.  895;  State  v.  Sanderson,^  Mo.  203; 
Banney  v.  Bader,  67  Mo.  476;  2  High,  Inj.  8§  1282, 1304. 

In  the  case  at  bar  there  was  ample  ground  for  the  interposition  of  the  pros- 
ecuting attorney  in  his  endeavors  to  Iceep  the  judges  of  the  county  court  and 
other  officers  within  the  confines  of  their  legitimate  authority.  Nor  do  I  see 
tliat  the  mutter  being  discussed  is  at  all  affected  because  the  action  of  the 
county  court  was  produced  by  the  mandate  of  the  federal  court.  If,  as  already 
seen,  the  county  court  was  powerless  to  act  except  when  acting  in  conform- 
ity to  express  statutory  conditions,  it  was  still  the  duty  of  the  judges  to  com- 
ply with  those  conditions,  while  yielding  obedience  to  the  mandate  aforesaid; 
for,  outside  of  those  statutory  conditions,  they  were  utterly  powerless  to  act. 
Indeed,  under  section  6800,  they  were  punishable  for  a  misdemeanor  in  fail- 
ing to  comply  with  the  provisions  of  section  6799  before  levying  the  tax.  It 
does  not  stand  to  reason  that  t^^eir  act  could  be  valid,  and  still  at  the  same 
time  punishable  as  a  crime.  State  v.  Qarroutte,  67  Mo.  loe.  cit.  456.  If  the 
statutory  provisions  being  discussed  were  of  such  a  nature  as  to  cut  off  those 
who  obtained  the  judgments  from  enforcing  the  obligations  held  by  them, 
then  the  authorities  cited  on  their  behalf  might  apply.  I  understand  that  it 
is  within  the  power  of  the  state  to  change  the  remedy,  so  long  as  it  doas  not 
essentially  affect  the  right  embodied  in  the  contract,  and  that  such  change, 
thus  made,  does  not  infract  the  rule  that  forbids  the  contract  to  be  impaired. 

In  this  connection  the  language  used  by  Mr.  Justice  Swatne  is  opposite  to 
this  case:  "It  is  competent  for  the  states  to  ch&nge  the  form  of  the  remedy, 
or  to  modify  it  otherwise  as  they  may  see  fit,  provided  no  subst^^ntial  right 
secured  by  the  contract  is  thereby  impaired.  No  attempt  has  been  made  to 
fix  definitely  the  time  between  the  alterations  of  the  remedy  which  are  to  be 
deemed  legitimate  and  those  which,  under  the  form  of  modifying  the  remedy, 
impair  substantial  rights.  Every  case  must  be  determined  upon  its  own  cir- 
cumstances." Van  Hoffman  v.  City  cf  Quincy,  4  Wall.  585.  See«  also,  Og^ 
den  V.  Saunders,  12  Wheat.  218;  Gooley,  Ck>n8t.  Lim.  348, 849,  (5th  £d;)  Id. 
710  et  seq.  The  point  has  not  been  made  in  this  court,  nor  was  it  in  the  court 
below,  as  to  any  defect  of  parties.  I  am  inclined  to  the  opinion,  however, 
that,  as  this  proceeding  did  not  deny  the  legality  of  the  tax,  but  only  the 
mere  method  of  its  collection,  and  as  it  was  but  a  proceeding  on  the  part  of 
the  state,  through  its  prosecuting  ofiicer,  to  restrain  the  county  oillciais 
within  the  bounds  of  their  legitimate  authority,  that  other  parties  were  not 
necessary.  1  think  a  distinction  may  well  be  taken  between  a  proceeding 
which  looks  to  tlie  absolute  denial  of  a  right  and  one  which  merely  seeks  to 
prohibit  or  restrain  the  enforcement  of  that  right  in  an  unlawful  way. 

(All  concur,  except  Norton,  G.  J.,  absent.) 

State  ex  rd.  State  Journal  Go.  t>.  McGrath,  Secretary  of  State,  and 

others. 
(Supreme  Onirt  of  Missouri,    March  21,  1886.) 

Mandamus— Commissioners  of  Public  Printing — Contractb. 

The  duties  imposed  upon  the  Missouri  commissioners  of  public  printing  by  Rev. 
St.  1879,  9  6594,  in  letting  contracts  for  snch  printing,  are  not  purely  ministerial,  but 
involve  the  exercise  of  such  a  degree  of  discretion  as  to  place  them  beyond  the  con- 
trol of  a  court  by  mancUmvus  issued  at  the  instance  of  a  party  daiwing  to  be  the 
lowest  responsible  bidder  for  such  work. 

Appeal  from  circuit  court,  Cole  county. 
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Edwards  c§  Davison  and  J.  C,  Finhsr,  for  appellant.  D.  H,  McFntyrsajid 
Smith  d  Krauthofff  for  respondents. 

Bat,  J.  This  was  a  petition  for  mandamua  to  compel  the  defendants,  as  ex 
officio  commissioners  of  public  printing,  to  award  to  the  plaintiff  a  certain  con- 
tract for  public  printing,  therein  mentioned,  having  two  years  to  run  from 
July  1, 1884.  The  petition  was  filed  in  the  Cole  circuit  court  on  July  3, 1884, 
and  afterwards,  on  the  same  day,  an  alternative  writ  was  issued  by  the  judge 
of  said  court,  returnable  to  the  ensuing  December  term  thereof,  when  the  de- 
fendants filed  a  demurrer  to  the  same,  which,  being  heard  and  considered  by 
the  court,  was  sustained,  and  the  bill  dismissed;  from  which  judgment  the 
plaintiff  appealed  to  this  court. 

The  material  allegations  of  the  alternative  writ  are  to  the  effect  following: 
That  said  commissioners,  under  section  6594,  Rev.  St.  1879,  proceeded  to  ad- 
vertise for  "sealed  proposals"  for  executing  the  state  printing  for  the  term  of 
two  years  from  and  after  July  1, 1884;  that  the  relator,  relying  upon  the  good 
faith  of  said  advertisement,  so  made,  did  submit  its  proposals  for  the  ''second 
class"  printing,  so  advertised,  at  the  price  and  sum  of  29  cents  per  1,000  ems 
for  composition,  and  24  cents  per  token  for  all  press- work,  which  said  proposal 
was  accompanied  by  a  satisfactory  bond  and  security,  as  required  by  law;  that 
said  commissioners  thereupon  proceeded  to  open  all  such  proposals  by  them 
received,  when  it  appeared  that  only  two  proposals  had  been  submitted  for 
the  printing  of  the  second  class,— one  by  relator,  at  the  price  and  sum  afore- 
said, and  the  other  by  the  Tribune  Printing  Company,  at  the  price  and  sum  of 
82  cents  per  1,000  ems  for  composition,  and  25  cents  per  token  for  all  press- 
work;  and  that  relator  was  then  found  to  be  the  lowest  responsible  bidder  for 
all  printing  of  said  second  class,  as  provided  by  law.  Relator  avers  and  charges 
that  it  was  the  duty  of  said  commissioners,  on  careful  examination  and  com- 
putation, under  section  6595,  Bev.  St.  1879.  to  award  the  contract  for  said 
printing  to  the  relator,  as  such  lowest  responsible  bidder  therefor,  which  the 
commissioners  then  and  there  refused  to  do,  and  still  refuse  so  to  do.  Relator 
further  says  that  it  is  advised,  believes,  and  so  charges  that  said  commissioners 
arbitrarily,  and  in  violation  of  law,  have  awarded  said  contract  for  said  print- 
ing to  the  said  Tribune  Printing  Company,  which  was  not  the  lowest  respon- 
sible bidder  therefor;  that  great  injury  will  be  done  relator  and  the  tax-payers 
of  the  state  if  said  contract  is  not  awarded  to  the  lowest  bidder;  that  the  re- 
lator is  without  other  adequate  remedy  for  the  wrong  so  done,  unless  it  be 
corrected  by  writ  of  mandamus.  Wherefore  relator  prays  that  said  commis- 
sioners be  required  to  vacate,  cancel,  and  annul  the  award  of  said  contract  for 
said  printing  to  said  Tribune  Printing  Company,  and  that  they  forthwith 
award  the  same  to  relator,  as  in  duty  bound  by  law. 

It  is  insisted  for  relator,  among  other  things — First,  that  the  commissioners 
of  public  printing  are  mere  ministerial  ofiicers,  whose  duties,  under  the  stat- 
ute, are  fixed  and  plain,  and  that  they  have  no  discretion  in  the  premises, 
and  that  maTidamu^  will  lie  to  compel  the  performance  of  dues  thus  impo9ed; 
second,  that  relator's  bid  for  the  proposed  printing,  being  the  lowest  respon- 
sible bid,  in  and  of  itself,  by  operation  of  law,  vested  absolutely  in  the  relator 
the  contract  for  said  printing,  and  gave  it  such  interest  and  legal  rights  as 
are  enforceable  by  writ  of  marhdamus,  and  that  the  attempted  award  of  said 
contract  to  the  Tribune  Printing  Company  was  and  is  absolutely  null  and 
void.  On  the  contrary,  it  is  claimed  for  respondents  that  they  are  not  mere 
ministerial  officers  without  discretion,  and  that  mandamus  will  not  lie  to 
compel  them  to  award  the  contract  to  relator;  that  the  theory  of  statutes  re- 
quiring the  letting  of  such  public  contracts  to  the  lowest  bidder  is  that  they 
are  designed  rather  for  the  benefit  and  protection  of  the  public  than  the 
bidder,  and  that  such  proposals  confer  upon  the  bidder  no  absolute  right  to 
enforce  by  mandamus  the  letting  of  such  public  contracts  after  they  have 
already  been  awarded  to  another.  Digitized  by  VjUU^ ic 
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The  decided  weight  of  authority  on  these  questions  to  which  we  have  been 
cited,  and  to  which  we  have  had  access,  is  to  the  effect  following: 

High,  Extr.  Leg.  Bern.  §  92,  treating  of  the  duties  of  public  oflScers  in- 
trusted with  the  letting  of  contracts  for  public  work,  uses  the  language: 
"The  better  doctrine,  however,  as  to  all  cases  of  this  nature,  and  one  which 
has  the  support  of  an  almost  uniform  current  of  authority,  is  that  the  duties 
of  officers  intrusted  with  the  letting  of  contracts  for  works  of  public  improve- 
ments to  the  lowest  bidder  are  not  duties  of  a  strictly  ministerial  nature,-  but 
involve  the  exercise  of  such  a  degree  of  official  discretion  as  to  place  them  be- 
yond control  of  the  courts  by  mandamus. *' 

In  the  case  of  State  v.  Board  Bd.,  24  Wis.  683,  the  ruling  of  the  court  is  to 
the  effect  that,  "when  the  law  requires  a  public  work  to  be  let  to  the  lowest 
bidder,  such  bidder,  after  his  bid  has  been  rejected  and  the  contract  awarded 
to  another,  has  no  al^olute  right  to  a  m^indamus  to  compel  the  execution  of 
a  contract  with  him;  and  in  this  the  case  court  refuses  to  complicate  the  mat- 
ter by  directing  the  court  below  to  issue  the  writ." 

In  the  case  of  Com,  v.  Mitchell,  82  Pa.  St.  848,  treating  of  a  statute  and 
proposals  on  a  kindred  subject,  the  ruling  of  the  court  is  to  the  following  ef- 
fect: "The  word  <  responsible '  in  the  sixth  section  of  the  act  of  May  28, 1874^ 
has  a  broader  meaning  than  is  involved  in  the  pecuniary  ability  to  make  a  good 
contract  by  security  for  its  faithful  performance;  and  when  the  term  is  ap- 
plied to  contracts  requiring  for  their  execution  not  only  pecuniary  ability,  but 
also  judgment  and  skill,  the  statute  imposes,  not  merely  a  ministerial  duty 
upon  the  city  authorities,  but  also  duties  and  powers  which  are  deliberate  and 
discretionary,  and  therefore,  when  these  authorities  have  exercised  a  discre- 
tion, mandUimus  will  not  lie  to  compel  them  to  modify  their  decision,  even 
though  their  action  was  erroneous,  in  the  absence  of  clear  proof  of  fraud  or 
bad  faith." 

Numerous  authorities  elsewhere  are  to  the  same  effect,  among  them  the 
following:  Peopley.  Contracting  Board,  27  N.  Y.  378;  People  v.  CrotonAque^ 
duct  Board,  49  Barb.  259;  Free  Press  Ass^n  v.  irichols,  46  Vt.  7;  People  v.  Cow- 
tracting  Board,  33  N.  Y.  882;  and  People  v.  Croton  Aqueduct  Boards  26 
Barb.  240. 

Tested  by  these  authorities,  and  the  rules  therein  stated,  it  must  be  held» 
and  we  think  rightfully,  that  the  circuit  court  committed  no  error  in  its  rul- 
ing and  judgment  upon  the  demurrer.  Other  questions  and  authorities  have 
been  suggested  and  cited  in  briefd  of  counsel;  but,  as  the  above  disposes  of 
the  case  upon  its  merits,  they  need  not  be  considered  or  discussed. 

The  judgment  of  the  circuit  court  is  therefore  affirmed;  in  which  all  concur* 

DoNOHUE  t>.  St.  Louis,  I.  M.  &  S.  Bt.  Co. 

{Supreme  Court  of  Missouri.    March  21,  1887.) 
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Rehearing  denied.    See  2  S.  W.  Rep.  424. 
On  motion  for  rehearing. 

Norton,  G.  J.  We  are  asked  to  grant  a  rehearing  in  this  case  on  the  sole 
ground  that  there  was  no  evidence  to  show  that  the  accident  did  not  occur 
"along  the  river  bank,  between  Arsenal  and  Elwood  streets.  It  is  distinctly 
aUeged  in  the  petition  that  the  place  where  deceased  was  killed  was  not  ''along 
the  river  bank,  between  Arsenal  and  Elwood  streets,*'  and  it  is  distinctly 
averred  in  the  answer,  and  thereby  admitted,  that  deceased  "was  killed  at  the 
time  and  place  in  question . "  Besides  this,  it  sufficiently  appears  from  the  evi- 
dence of  witness  Shultz  that  Dorcas-street  crossing,  where  the  injury  oc- 
curred, is  not  on  the  river  bank.  In  view  of  this,  and  the  fact  which  is  plainly 
inferable  from  the  whole  record,  that  the  trial  proceeded  on  an  apparently  ad- 
mitted theory  that  the  place  of  the  injury  was  not  on  the  bank  of  the  river, 
between  Arsenal  and  Elwood  streets,  the  motion  is  overruled.       ,    ,,,,...  .^ 

Digitized  by  VjUUV  LV:^ 


Mo.]  MABTIEN  r.  NOBBIS.  849 

State  ex  rel,  Snyder  v.  Aldermen  of  Pierce  Gmr. 

{Supreme  Court  of  MtMOuri,    March  21,  1887.) 

Offics— Qualification— Elbotions— Mandamus. 

The  aldermen  of  a  city,  whose  duty  it  was  to  canrass  the  election  retarns  to  de- 
termine who  had  been  chosen  to  tbl)  various  offices,  and  to  direct  the  clerk  to  is- 
sue certificates  of  election  to  the  persons  elected,  determined  that  the  relator  had 
been  elected  may^or,  but  declined  to  direct  the  clerk  to  issue  the  certificate  of  elec- 
tion, basing  their  refusal  upon  the  fact  that  relator  was  not  an  inhabitant  of  the 
dty  as  required  by  law.  Ifeldy  that  the  election  of  a  person  to  an  office  who  does 
not  possess  the  requisite  qualifications  gives  him  no  right  to  hold  the  office  or  to 
claim  a  certificate  of  election.  And  as  he  could  not  show  a  clear  right  to  a  writ  of 
mandamui  against  the  aldermen,  his  application  for  it  must  be  refused. 

Mandamus. 

Henry  Brumhack  and  8mith,  Silver  (&  Byown,  for  relator.  D.  H,  Mcln^ 
tyre,  for  respondent. 

Black,  J.  The  relator  was  a  candidate  for  mayor  of  Pierce  City  at  the 
April  election,  188(5.  The  respondents  are  the  aldermen  of  that  city.  An 
ordinance  of  the  city  makes  it  the  duty  of  the  aldermen,  on  a  designated  day 
after  each  election,  to  canvass  the  returns  to  determine  who  has  been  elected 
to  the  various  offices,  and  to  direct  the  clerk  to  issue  certificates  of  election  to 
the  persons  declared  elected.  In  this  case  the  aldermen  determined  that  re- 
lator had  received  the  highest  number  of  votes,  but  declined  to  direct  the 
clerk  to  issue  a  certificate  of  election,  and  he  now  seeks  by  the  writ  of  man- 
damus to  compel  them  to  do  so. 

The  law  (Acts  1881,  p.  38)  in  express  terms  declares  that  no  person  shall 
be  mayor  of  these  cities  of  the  fourth  class  unless  he  be  an  inhabitant  of  the 
city  for  one  year  next  before  his  election.  On  the  pleadings  as  they  stand  it 
is  admitted  that  the  relator  did  not  possess  this  qualification.  A  peremptory 
writ  of  mandamus  will  not  be  issued  unless  the  relator  shows  a  clear  right 
to  the  remedy  which  he  asks.  State  y.  Alhin,  44  Mo.  848.  The  election  of 
a  person  to  an  office  who  does  not  possess  the  requisite  qualifications  gives 
him  no  right  to  hold  the  office.  Dill.  Mun.  Ck)rp.  (3d  Ed.)  §  196.  As,  by 
reason  of  his  qualifications,  the  relator  was  not  entitled  to  hold  the  office, 
surely  he  has  no  right  at  the  hand  of  the  court  to  be  aimed  with  a  certificate 
of  election, — evidence  of  title  to  that  to  which  he  has  no  right. 
-  We  have  treated  the  motion  for  a  peremptory  writ  on  the  return  as  a  de- 
murrer, for  that  it  is  in  effect.  It  is  not  only  shown  by  the  return  that  the 
relator  did  not  possess  the  requisite  qualifications,  but  the  writ,  after  stating 
that  he  had  been  an  inhabitant  of  the  city  for  one  year  before  the  election, 
proceeds  to  say:  "And  if,  perchance,  construed  not  to  have  been  an  inliabi- 
tant  of  said  city  for  one  year,  yet,"  etc.  This  evasive  statement  must  be  re- 
garded as  an  admission  by  the  relator's  own  pleading  that  he  has  not  been  an 
inhabitant  of  the  city  for  the  necessary  period  of  time.  There  is,  therefore, 
no  need  of  holding  the  case  over  for  further  pleading.  The  motion  is  over- 
ruled, and  Judgment  will  be  entered  on  the  pleadings  for  the  respondents, 
with  costs  against  the  relator. 

(All  concur.) 

Mabtien  9.  NORBIS. 
{Supreme  Court  of  Missouri.    March  21,  1887.) 
1,  Dowsb—Joihtubs— Election. 

Bey.  St.  Mo.  §}  2201, 2202,  provide  that,  when  land  is  conveyed  to  a  wife  as  Joint- 
ure, she  shall  not  claim  dower  in  the  residue  of  the  husband's  land,  unless  sne  re- 
nounce the  lands  so  conveyed  as  Jointure.  Beld,  that  a  conveyance  of  land  to  the 
wife  absolutely  in  fee,  the  deed  containing  no  provision  that  it  is  to  be  in  discharge 
of  her  dower  in  other  lands,  does  not  have  the  efiect  of  putting  her  to  her  election 
v.3s.w.no.9 — 54t  ^    ,,, ,.  ...^ 
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under  the  statute,  between  that  and  dower,  notwithstanding  that  the  husband  sub- 
sequently in  making  his  will  recited  the  conveyance  as  having  been  made  in  lieu 
of  dower. 

2.  Same—Devisb  iw  Lieu  of  Doweb — Persokalty. 

Rev.  St.  Mo.  2}  2199.  2200,  provide  that  a  devise  of  land  by  the  husband  to  the 
wife  shall  be  in  lieu  of  dower,  unless  she  renounces  the  devise.  BM,  that  these 
sections  do  not  apply  where  the  husband Mevises  personalty  unconditionally  to  the 
wife,  but  devises  no  land;  and  in  such  case  she  is  not  bound  to  renounce  the  pro- 
vision of  the  will,  or  make  an  election,  in  order  to  be  endowed  of  the  husband's 
real  estate. 

8.  Estoppel—By  Ookduot^Dowkr— Deed. 

Upon  the  sale  of  land  belonging  to  the  estate  of  her  deceased  husband,  the  widow, 
and  the  agent  employed  to  make  the  sale,  stated  to  the  purchaser  that  the  title  to 
the  laud  was  perfect.  It  appeared  that  the  statement  was  made  in  good  faith,  the 
widow  believing  at  the  time  that  the  provision  ofher  husband's  willexclnding  her 
•dower  right  was  enforceable.  It  also  appeared  that  the  will  was  of  record,  acces- 
sible to  tlie  purchaser.  He  bought  the  land,  and  took  the  deed,  without  requiring 
her  to  relinquish  dower.  "  being  convinced  in  his  own  mind,"  as  he  stated,  *'  ihAt 
flhe  had  no  dower."  Held^  that  the  widow  was  not  estopped  from  subsequently 
claiming  dower. 

4.  Same —  Sale  or  Isteeest  ahd  Tftlb  of  Hubband  iir  Lahd  — No  Bab  to  Claim  to 
Doweb. 

Another  tract  belonging  to  the  husband's  estate  was  put  up  for  sale  by  the  ad- 
ministrators, of  whom  the  widow  was  one,  and  the  auctioneer  stated  that  a  war> 
ranty  deed  and  perfect  title  would  be  given,  but  the  administrator  present  corrected 
him  by  saying  that  nothing  would  be  sold  except  the  title  and  interest  of  the  de- 
cedent. The  defendant,  however,  was  not  present  when  this  statement  was  made. 
He  purchased  the  land,  and  took  an  administrator's  deed  to  it.  The  widow  made 
no  representations,  and  did  not  appear  at  all  in  the  transaction.  Held^  that  she 
was  not  estopped  from  afterwards  claiming  dower  in  the  land. 

Appeal  from  circuit  court,  Pike  county. 

Bruere  6k  Hinman,  for  appellant.    Maqfarlane  d  Trimble,  for  respondent. 

•  Brace,  J.  In  the  year  1872,  James  M.  Martien  died  testate,  seized  of  the 
following  real  estate  situate  in  Audrain  county,  Missouri,  to-wit:  £.  i  of  sec- 
tion 4,  township  57,  range  8  W.,  and  the  8.  W.  4  of  section  34,  township  52, 
Tange  8  W.,  leaving  the  plaintiff  his  widow.  The  testator  by  his  will  be- 
queathed to  the  plaintiff  certain  personal  property  and  $100  in  money,  and 
made  the  following  further  prq vision,  and  no  other,  for  his  widow:  ''Sec.  3. 
Having  purchased  for  my  said  wife  the  house  and  lot  in  the  city  and  county 
of  St.  Charles  with  my  own  means,  and  caused  the  same  to  be  conveyed  to 
her  and  her  heirs  as  evidenced  by  deed  from  James  P.  McKinney  and  wife, 
dated  May  17,  1865,  and  recorded,"  etc.,  ''to  be  held  by  her  in  lieu  and  dis- 
charge of  her  dower  in  my  real  estate,  and  the  same  having  been  accepted  by 
her  as  such,  I  do  in  this  my  last  will  and  testament  ma&e  no  further  pro- 
vision for  her  out  of  my  real  estate.''  The  testator  devised  portions  of  his 
real  estate  to  his  children, — separate  tracts  to  each  for  life,  remainder  to  their 
heirs.  All  the  residue  he  devised  to  plaintiff  and  one  Beid,  executors  named, 
in  his  will,  in  trust  to  pay  debts,  and  for  other  purposes,  and  gave  them  ex- 
press power  to  sell  and  convey.  The  said  S.  W.  ^  of  section  34  he  devised  to  two 
of  his  daughters,  and  the  said  E.  i  of  section  4  was  a  part  of  the  residue. 

Plaintiff  and  Raid  qualified  as  executors,  and  took  charge  of  the  estate,  the 
executors  resided  in  St.  Charles  county,  and  employed  John  P.  Clark,  a  real- 
estate  agent  living  in  Audrain  county,  to  negotiate  sales  of  land  devised  to 
them.  For  that  purpose,  in  1874  or  1875,  Clark  negotiated  the  sale  to  defend- 
ant of  the  said  £.  |  of  section  4,  and  on  March  13, 1876,  the  executors  exe- 
cuted and  delivered  to  defendant  a  deed  for  said  half  section.  Afterwards  the 
estate  passed  into  the  hands  of  the  public  administrator  of  St.  Charles  county, 
who,  on  the  seventeenth  day  of  November,  1877,  in  pursuance  of  an  order  of 
the  probate  court,  sold  the  said  S.  W.  ^  for  the  payment  of  debts  of  said  tes- 
tator at  public  sale  to  the  defendant,  and  on  the  seventh  day  of  March,  1878, 
executed  to  liim  a  deed  therefor.    This  action  by  the  plaintiff,  widow  of  said 
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testator,  for  assignment  of  dower  in  said  real  estate,  and  for  mesne  profits, 
was  commenced  in  the  circuit  court  of  Audrain  county,  Decemljier  27,  1882. 
As  a  bar  to  plaintiff's  recovery,  the  defendant  interposed  three  pleas :  (1)  The 
acceptance  of  a  jointure  in  lieu  of  dow^er;  (2)  the  acceptance  of  the  provisions 
of  testator's  will  in  lieu  of  dower;  (3)  estoppel  in  pais. 

The  case  was  removed  by  change  of  venue  to  the  circuit  court  of  Pike 
county,  and  was  tried  by  the  court  without  a  jury,  and  all  the  issues  found 
for  the  plaintiff,  except  the  issue  on  the  plea  of  estoppel,  which  was  found  for 
defendant,  and  judgment  rendered  in  his  favor,  from  which  he  appeals  to  this 
<x>urt.  The  only  question  before  us  on  the  record  is  the  action  of  the  circuit 
court  in  finding  for  the  defendant  on  the  plea  of  estoppel;  but,  as  the  question 
of  the  plaintiff's  right  of  dower  in  the  land  has  been  presented  in  the  briefs 
and  argument  of  counsel  on  each  side,  and  this  case  will  have  to  be  remanded 
for  further  proceedings,  we  deem  it  not  improper,  having  considered  the  mat- 
ter, to  express  an  opinion  upon  that  right  before  passing  to  the  consideration 
of  the  error  complained  of  in  the  action  of  the  circuit  court,  and  which  alone 
is  directly  presented  by  the  record  for  review  in  this  court.  In  regard  to  that 
right,  it  is  only  necessary  to  say  that  the  deed  from  McKinney  and  wife  to  the 
plaintiff,  being  an  absolute  conveyance  in  fee  of  the  real  estate  therein  de- 
scribed to  the  plaintiff,  containing  no  expression  that  it  was  to  be  in  discharge 
of  her  dower  in  the  real  estate  of  her  husband,  did  not  have  the  effect  of  cre- 
ating an  estate  of  jointure,  which  she  was  by  law  required  to  renounce  in  or- 
der to  have  her  right  of  dower  in  such  real  estate.  Bev,.  St.  1879,  §§  2201, 
2202;  Perry  v.  Ferryman,  19  Mo.  469;  Dtidley  v.  Davenport,  85  Mo.  463. 
That  the  testator  by  his  will,  having  made  no  devise  of  real  estate  to  his  wife, 
and  the  bequest  of  personalty  therein  contained  being  voluntary  and  uncon- 
ditional, she  was  not  required  to  renounce  the  provisions  of  the  will,  or  make 
an  election  in  order  to  be  endowed  of  the  real  estate  whereof  her  husband  died 
seized.  Rev.  St.  1879,  §§ 2199,  2200;  Halhert  v. HaJhert,!^ Mo.  453;  Pemher- 
ton  V.  Pemberton,  29  Mo.  408;  Bryant  v.  McCune,  49  Mo.  546.  The  recital 
in  the  will  was  no  evidence  by  which  plaintiff's  absolute  title  in  fee-simple 
in  the  real  estate,  conveyed  to  her  by  the  deed  of  a  stranger,  could  be  converted 
into  an  estate  of  jointure;  and  the  deed  and  will  together,  or  separately,  evi- 
denced no  such  provision  made  for  the  wife  out  of  the  estate  of  the  husband 
as  required  a  renunciation  of  the  provisions  of  the  will  of  her  husband  in  or- 
der that  she  might  enjoy  her  right  of  dower  in  the  real  estate  of  which  he  died 
seized;  and  the  circuit  court  in  this  case  correctly  held  that  plaintiff  had  right 
of  dower  in  the  real  estate  purchased  by  the  defendant. 

The  testimony  bearing  upon  the  question  of  estoppel  as  to  the  820-acre  tract 
is  substantially  as  follows: 

John  P.  Clark,  agent  of  the  executors,  testified:  "I  saw  Reid  and  Mrs.  Mar- 
tien  several  times  about  the  sale  of  lands  belonging  to  the  Martien  estate,  being 
employed  by  them  to  negotiate  sales.  I  conversed  with  them  about  the  title, 
as  there  were  rumors  to  the  effect  that  the  title  of  deceased  to  the  lands  was 
defective.  Both  plaintiff  and  Reid  authorized  me  to  say  to  purchasers  that 
the  title  was  perfect.  I  continued  to  negotiate  sales  until  the  public  admin- 
istrator took  charge  of  the  estate.  I  negotiated  the  sale  of  the  tract  sold  by 
the  executors  to  defendant.  It  was  the  land  he  first  purchased.  I  think  it 
contained  320  acres.  Defendant  talked  with  me  about  the  title,  and  I  told 
him  Mrs.  Martien  and  Mr.  Reid  had  authorized  me  to  say  the  title  was  un- 
questionable. Mrs.  Martien  had  told  me  that  the  will  provided  for  the  sale  of 
that  land,  and  the  deed  from  the  executors  would  convey  a  good  title.  At 
that  time  land  was  selling  low,  and  I  think  the  price  paid  by  defendant  was 
a  fair  one.  I  had  several  conversations  about  the  land  with  Mrs.  Martien, 
but  many  more  with  Reid.  Some  doubt  about  the  title  to  the  land  arose  from 
a  sale  for  back  taxes,  and  the  Howell  claim.  In  my  conversation  with  de- 
fendant the  will  of  Dr.  Martien  was  referred  to  in  relation  to  the  provision 
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for  the  sale  of  the  land,  and  whether  a  sale  by  the  executors  aa  trustees  would 
confer  a  good  title.  Mrs.  Martien  and  Raid,  the  executors,  were  then  acting 
as  trustees  under  the  will.  Nothing  was  ever  said  to  me  by  either  of  them 
about  her  dower,  in  so  many  words.  The  sale  I  negotiated  with  defendant 
was  made  in  1874  or  1875.  I  never  heard  the  term  'dower '  used  by  Mrs. 
Martien  in  connection  with  the  sale  of  the  land.  She  said  a  perfect  title 
would  be  given." 

The  defendant,  E.  B.  Norris.  testified:  "I  am  the  defendant  in  this  action, 
and  own  the  lands  described  in  plaintiff's  petition.  I  negotiated  with  Judge 
Clark  the  purchase  of  320  acres  sold  me  by  the  executors  of  James  M. 
Martien.  He  said  the  title  to  the  Martien  lands  was  perfect.  He  said  the 
will  provided  for  dower.  I  never  talked  with  plaintiff  or  Mr.  lieid  about 
dower.  There  was  no  reason  why  I  should  have  done  so,  as  I  was  satisfied 
in  my  own  mind  that  plaintiff  had  no  dower  in  the  land.  The  deed  was  ex- 
ecuted by  Mr.  Beid  and  Mrs.  Martien,  March  14, 1876.  I  took  possession  on 
the  second  of  that  month,  and  commenced  improving  it.  I  paid  one-third 
down,  and  received  the  deed.  Mrs.  Martien  came  to  my  house  before  the  de- 
ferred payment  was  due,  when  I  was  setting  out  shade  trees,  but  she  did  not 
say  anything  about  dower  then.  I  first  received  notice  of  her  claim  about  the 
time  this  suit  was  brought.  1  paid  full  value  for  the  320-acre  tract.  I  never 
saw  Mrs.  Martien  until  after  my  purchase  of  the  820-acre  tract.  In  my  con- 
versation with  Judge  Clark  be  represented  that  Mr.  Keid  and  Mrs.  Maitien 
were  selling  under  the  provision  of  the  will,  wliich  made  provision  for  Mrs. 
Martien.  I  received  the  deed  from  Judge  Clark,  and  it  was  in  conformity 
with  our  contract  as  I  understood  it.  I  never  made  any  objections  to  the 
declarations  in  the  deed,  as  I  supposed  the  widow  had  no  dower  in  the  land. 
I  negotiated  the  purchase  of  the  820-acre  tract  with  Judge  Clark.  Don't 
think  I  saw  Reid  before  the  purchase." 

^* Recalled,  I  never  asked  him  [Judge  Claik]  about  Mrs.  Martien's  dower» 
as  I  thought  she  had  no  interest  in  the  land." 

Mrs.  Mai-tien  testified  to  the  effect  that  she  took  no  active  part  in  the  set- 
tlement of  her  husband's  estate, — signed  papers  as  requested  by  her  co-exec- 
utor, who  negotiated  the  sales  of  the  real  estate,  and  transacted  the  other 
business;  that  the  question  of  her  dower  was  never  alluded  to  in  any  conver- 
sation between  her  and  Judge  Clark,  and  that  she  never  did  or  said  anything 
as  executrix,  trustee,  or  in  her  private  capacity  contemplating  a  relinquish- 
ment of  her  dower  rights  in  her  husband's  estate. 

The  other  testimony  tended  to  show  sales  of  real  estate  made  to  other  par- 
ties by  the  executors,  and  that  plaintiff  made  no  claim  of  dower  until  a  short 
time  before  this  suit  was  brought. 

The  deed  from  the  executors  was  an  ordinary  executors'  deed,  reciting  the 
power  conferred  upon  them  to  sell  by  the  will,  and  the  order  of  the  probate 
court,  and  conveying  the  right,  title,  and  interest  of  the  decedent  in  said  tract 
of  land  to  the  defendant,  without  any  covenants  for  title,  and  was  signed 
and  acknowledged  by  them  in  their  official  capacity  as  executors,  and  nothing 
therein  contained  could  operate  as  an  estoppel.  N'or  have  we  been  able  to 
discover  in  the  facts  proven  in  this  case  the  elements  necessary  to  constitute 
an  estoppel  in  pais.  We  have  found  from  an  examination  of  the  provisions 
of  the  will  of  plaintiff's  deceased  husband,  the  statute  law,  and  the  authori- 
ties that,  at  the  death  of  her  husband,  she  became  entitled  to  have  her  dower 
in  the  real  estate  purchased  by  defendant  assigned  her.  She  has  never  re^ 
ceived  any  compensation  for  that  right,  has  never  formally  relinquished  it, 
and  she  ought  not  to  be  deprived  of  it,  unless  she  has  been  guilty  of  such 
practices  as  induced  the  purchaser  to  take  the  estate  under  the  belief  that  she 
waived  her  right  of  dower.  And  it  may  be  as  well  to  premise  the  oonsideni- 
tion  of  that  question  by  the  remark  that,  in  view  of  the  fact  that  the  exist, 
ence  of  the  right  seems  to  have  been  questioned  by  many,  some  of  them 
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learned  in  the  law,  that  it  would  be  no  stretch  of  charity  to  suppose  that  the 
plaintiff  may  have  had  such  doubts  of  her  right  as  to  make  her  loath  to  sub- 
mit it,  to  legal  arbitrament,  and  hence  we  ought  not  to  attach  too  much  im- 
portance to  the  fact  tliat  she  has  been  tardy  in  asserting  what  may  have  been 
hitherto  to  her  only  a  supposed  right. 

The  tract  of  land  with  reference  to  which  we  are  now  considering  plaintiff's 
conduct  was  sold  to  the  defendant  by  the  agent  of  the  executors,  (Clark,) 
and,  waiving  the  discussion  of  the  question  whether  his  employment  by  the 
executors  to  sell  the  lands  of  their  testator  clothed  him  with  apparent  author- 
ity to  deal  in  any  manner  with  plaintiff's  right  of  dower  in  those  lands,  let 
it,  for  the  purposes  of  this  argument,  be  conceded  that  he  had  such  apparent 
authority,  and  that  his  declarations  quoad  the  land  and  the  title  thereto  are 
to  be  taken  as  her  declarations,  the  question  then  arises,  did  he  undertake  to 
deal  with  that  dower  interest  in  negotiating  the  sale  of  the  land  to  defendant, 
or  did  he  make  any  declarations  by  which  defendant  could  have  been  induced 
to  believe  that,  if  he  made  the  purchase,  he  would  acquire  that  dower  inter- 
est, or  by  such  purchase  he  would  acquire  the  land  discharged  of  such  dower 
interest?  It  must  be  conceded  from  the  evidence  that  the  agent  did  not  un- 
dertake to  sell  to  defendant  the  dower  interest,  or  that  he  made  any  declara- 
tion by  which  defendant  could  have  been  induced  to  believe  that  he  would  by 
his  purchase  acquire  such  interest;  and  if  any  declarations  made  by  the  agent 
could  be  construed  as  having  the  effect  of  inducing  the  defendant  to  believe 
that  he  would  by  his  purchase,  and  by  virtue  thereof,  acquire  the  land  dis- 
charged of  dower,  it  is  contained  in  the  declarations  "that  the  title  was  per- 
fect or  unquestionable.*'  Can  that  declaration  be  thus  construed?  We  think 
not,  for  two  reasons. 

First,  from  the  connection  in  which  the  expression  is  used,  it  must  have 
referred  to  the  title  of  the  decedent,  as  that  was  the  only  title  which  was  dis- 
cussed between  the  agent  and  the  defendant,  and  the  power  of  the  executors 
to  convey  it  under  the  will.  But  waiving  this,  it  could  not  have  been  under- 
stood as  including  the  dower  interest;  for  the  declaration  of  the  agent  in  re- 
gard to  that  interest  necessarily  excludes  the  idea  that  the  defendant  would, 
by  virtue  of  the  purchase,  acquire  the  land  discharged  of  the  dower,  since  it 
distinctly  informed  him  that  "the  will  provided  for  dower."  The  declara- 
tions of  the  agent  could  not  have  been  understood  by  the  defendant  to  mean 
that,  if  he  would  make  the  purchase,  the  plaintiff  would  waive  her  dower,  or 
that  by  the  purchase  he  would  acquire  her  dower,  or  that,  by  virtue  thereof, 
he  would  acquire  the  land  discharged  of  her  dower.  The  most  that  can  be 
claimed  for  it  is  that  by  the  purchase  he  would  acquire  the  land  in  which 
there  was  no  dower  interest,  because  the  "will  provided  for  dower." 

The  next  question  to  be  considered  is,  can  the  defendant  be  heard  to  com- 
plain, if  the  declaration  that  "ttie  will  provided  for  dower"  turns  out  to  be 
untrue?  It  cannot  be  contended  that  the  will  did  not  provide  for  dower  ac- 
cording to  the  understanding  of  the  parties  at  the  time.  It  certainly  pur- 
ported in  some  way  to  do  so;  and  the  defendant  had  insisted  from  the  be- 
ginning that  it  did  so  provide;  and  that  view  of  its  provisions  has  been  eam- 
eetly  and  ably  pressed  upon  our  consideration  in  this  case  by  his  learned 
counsel;  and  if  there  was  falsity  in  this  declaration,  it  was  not  in  the  fact 
stated,  but  in  the  opinion  expressed  or  implied,  which,  though  erroneous, 
yet,  being  the  mere  inference  of  a  non-expert,  affords  no  ground  for  equitable 
estoppel.  This  plea  can  ordinarily  be  only  invoked  when  there  has  been  a  mis- 
trepresentation  of  a  material  fact.  No  fact  was  misrepresented  or  concealed  by 
his  declaration.  On  the  contrary,  it  pointed  out  and  advised  the  defendant 
of  the  source  from  which  the  conclusion  whs  inferred, — the  will  of  the  tes- 
tator,— ^which  was  spread  upon  the  public  records,  and  was  equally  as  access- 
ible to  the  defendant  as  it  was  to  the  plaintiff,  and  which  she  was  under  no 
greater  obligation  to  correctly  construe  than  was  the  defendant.    But  even 
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if  any  or  all  of  the  declarations  of  the  agent  were  sufficient  to  estop  the  plain- 
tiff from  claiming  her  dower,  they  could  not  have  that  effect,  unless  the  de- 
fendant relied  upon  such  declarations,  and  upon  the  faith  of  them  made  the 
purchases.  His  own  evidence  shows  conclusively  that  this  was  not  the  fact, 
for  he  in  his  evidence  says:  '*I  was  satisfied  in  my  own  mind  that  the  plain- 
tiff had  no  dower,"  and  gave  this  as  the  reason  why  he  did  not  talk  to  Mrs. 
Martien  or  Reid  about  her  dower.  In  another  connection  he  gave  the  same 
reason  why  he  made  no  objections  to  the  declarations  in  the  deed  of  tlie  exec- 
utors, which  he  says  "was  in  conformity  with  the  contract  as  I  understood 
it;"  and  in  yet  another  connection,  he  gave  the  same  reason  why  he  did  not 
talk  with  Judge  Clark  about  her  interest  in  the  land;  so  that,  whatever  pos- 
sible construction  ingenuity  may  be  able  to  place  uJ)on  any  or  all  of  the  dec- 
larations of  plaintiff's  agent  in  the  sale  of  this  land  as  affecting  her  dower 
right,  the  defendant  relied  upon  none  of  them  for  that  purpose,  and  there 
was  no  estoppel  in  the  case  so  far  as  the  320-acre  tract  is  concerned.  And  as 
to  the  160-acre  tract,  the  plea  has,  if  possible,  less  to  rest  upon. 

The  160-acre  tract  was  sold  at  public  sale  by  the  public  administrator,  after 
the  estate  had  passed  out  of  the  hands  of  the  executors.  The  evidence  tended 
to  show  that  the  plaintiff  was  present  at  the  sale;  that  the  auctioneer,  in  stat- 
ing the  terms  of  the  sale,  said  that  a  warrany  deed  and  a  perfect  title  would 
be  given;  that  he  was  immediately  corrected  by  the  administrator,  who,  in 
the  hearing  of  all  present,  announced  that  nothing  would  be  sold  except  the 
right,  title,  and  interest  of  the  decedent,  and  that  only  an  administrator's 
deed  would  be  given;  that  the  defendant  was  not  present  when  the  sale  com- 
menced ;  that  the  land  was  knocked  off  to  some  bidder  whose  name  does  not 
appear;  that  the  administrator  and  the  bidders  repaired  to  Judge  Clark's  office, 
to  make  payments  and  sign  the  necessary  papers;  that  the  bidder  for  this 
land  objected  to  consummating  his  purchase,  and  the  defendant,  being  pres- 
ent, was,  by  the  consent  of  the  administrator,  substituted  for  the  original 
bidder,  complied  with  the  terms  of  the  sale,  was  reported  by  the  administrator 
as  the  purchaser,  and  afterwards  received  an  administrator's  deed  therefor.. 
There  was  nothing  done  or  said  in  this  whole  transaction  by  plaintiff  or  any- 
body that  could  prejudice  the  plaintiff's  right  in  the  premises.  The  incidents 
of  the  occiision  emphasized  the  fact  to  every  bidder  that  he  was  to  purchase 
nothing  but  the  interest  of  the  decedent. 

The  conclusion,  from  all  the  evidence  in  this  case,  is  Irresistible  that  the 
defendant  bought  the  land  described  in  plaintiff's  petition,  not  upon  the  faith 
of  any  representation  made  by  plaintiff  or  her  agent  as  to  her  dower  interest, 
or  upon  the  faith  of  her  conduct  in  respect  thereto,  but  upon  the  faith  of  his 
own  conviction,  from  his  knowledge  of  the  provisions  of  the  testator's  will, 
that  she  had  no  right  of  dower  in  the  land.  The  consequences  of  his  erro- 
neous conclusion  in  that  matter  he  cannot  be  permitted  to  evade  by  a  plea  of 
estoppel  in  which  there  is  no  merit. 

The  circuit  court  erred  in  giving  instructions  5  and  6  for  defendant,  and  in 
holding  that  plaintiff  is  estopped  from  asserting  her  right  of  dower  in  the  real 
estate  described  in  plaintiff's  petition;  for  which  error  the  judgment  is  re» 
versed,  and  the  cause  remanded  for  further  proceedings  in  accordance  with 
this  opinion. 

(All  concur,  except  Norton,  C.  J.,  absent.) 


Cochran  v.  Bartlb. 

{Supreme  Court  of  Missouri,    March  21,  1887.) 

1.  ARBrrRATION  AND    AWAHD— OaTII— WaIVEB, 

If  theiMrties  to  an  arbitration  waive  the  swearing  of  arbitrators  and  witnesses,  the- 
award  cannot  afterwards  be  ai>sailed  on  the  ground  they  were  not  sworn ;  and  such 
waiver  may  be  either  express,  or  inferred  from  surrounding  circumstances. 
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2.  Sams— lovoRANCE  or  Law. 

Id  case  of  sach  waiver,  it  is  immaterial  that  the  party  making  waiver  did  not 
know  that  the  statate  required  an  oath,  it  not  appearing  that  his  action  wonld  have 
been  otherwise  had  he  known  of  the  statutory  requirement 

3.  Sams— AwABD— Pabtnbrship. 

An  award  need  not  state  in  words  and  figures  the  precise  amount  to  be  paid.  It 
is  sufficient  if  nothing  remains  to  be  done  in  order  to  render  it  certain  and  final  but 
mere  mathematical  calculations.  So,  where  the  accounts  of  partners  were  referred 
to  arbitrators  to  determine  the  amount  due  each  partner,  and  to  settle  whether 
plaintiff,  one  of  the  partners,  should  be  charged  with  any  part  of  the  losses  of  th» 
firm,  and  the  award  made  by  the  arbitrators  does  not  specify  any  sum  to  be  paid^ 
but  decides  merely  that  plaintiff  is  not  to  be  charged  with  any  part  of  the  losses^ 
and  that,  with  that  exception,  the  accounts  are  to  stand  as  they  stood  on  the  part- 
nership books  at  the  time  of  the  award,  ?ield^  that  the  award  was  sufficiently  defi- 
nite and  enforceable. 

4.  Sams— pRKUMpnoN. 

An  award  will  not  be  set  aside  for  any  mistake  of  law  or  fact  not  appearing  oa 
its  face ;  so,  while  a  communion  of  profits  between  partners  implies  a  communion 
of  losses,  yet,  as  partners  may  agree  between  themselves  that  one  of  them  shall  not 
be  changed  with  losses,  it  will  be  presumed  that  the  above  award,  relieving  the 
plaintiff  from  liability  for  losses,  was  made  upon  the  evidence  of  such  an  agree- 
ment. 

Appeal  from  St.  Louis  circuit  court. 

Broadhead  A  Haeussler,  for  respondent.  Smith  d  Harrison,  for  appel- 
lant. 

KOBTON,  C.  J.  Plaintiff  and  defendant,  who  were  partners  in  business^ 
upon  the  dissolution  of  the  partnership  disagreed  as  to  how  the  partnership 
should  be  settled  as  between  themselves,  entered  into  the  following  agree- 
ment: 

'*  An  agreement  made  this  sixth  day  of  June,  A.  D.  1883,  by  and  between 
William  G.  Bartle  and  Frederick  G.  Cochran,  both  of  the  city  of  St.  Louis  and 
state  of  Missouri,  witnesseth  that  whereas,  a  controversy  exists  between  said 
parties  in  relation  to  the  adjustment  and  settlement  of  the  accounts  between 
them  as  partners  in  business  under  the  firm  name  of  Bartle  &  Cochran,  and» 
desiring  to  avoid  litigation,  said  parties  respectively  hereby  mutually  agree  to 
submit  said  controversy,  and  all  matters  between  them  growing  out  of  said 
partnership  business,  to  the  decision  of  Archibald  N.  Craig,  E.  O.  Stanard, 
and  Michael  McEnnis,  all  business  men  residing  in  the  city  of  St.  Louis,  afore- 
said, whose  decision  shall  be  binding  upon  the  respective  parties  hereto,  and 
judgment  of  the  circuit  court  of  the  city  of  St.  Louis  may  be  rendered  upon 
the  award  upon  the  subject-matter  designated  in  this  submission,  made  by 
said  arbitrators  in  writing.    Executed  in  duplicate. 

[Signed]  "Frederick  G.  Cochran. 

"William  G.  Bartle." 

In  pursuance  of  this  agreement,  all  the  arbitrators  met,  and,  as  the  result 
of  their  investigation,  two  of  them  made  the  following  award: 

"The  undersigned,  arbitrators  in  the  question  at  issue  between  William  G. 
'  Bartle  and  Frederick  G.  Cochran,  find,  in  the  absence  of  any  written  agree- 
ment between  the  parties  aforesaid  during  the  first  four  years'  business,  and 
the  vague  expression  in  tlie  written  agreement  signed  by  both  of  the  afore- 
said parties  for  the  last  yearns  business,  ending  November  1,  1882,  to- wit: 
<The  interest  of  F.  G.  Cochran  is  changed  from  one-eighth  of  the  profits  to 
one-fourth  in  the  future,  as  heretofore. '  As  there  is  nothing  said  in  this  agree- 
ment as  to  the  liability  of  the  said  F.  G.  Cochran  in  case  of  loss,  and  as  the 
statements  made  by  the  said  W.  G.  Bartle  and  F.  G.  Cochran  do  not  agree  with 
regard  to  the  question  of  loss,  we  therefore  find  that  we  must  either  give  up 
the  case  with  regard  to  facts,  or  decide  equitably  from  the  best  judgment  we 
can  bring  to  bear.    With  this  in  view  we  decide  as  follows,  viz.:    (1)  F.  G. 
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Cochran  is  entitled  to  one-eighth  of  the  profits  in  the  years  that  profits  were 
made  during  the  first  four  years,  and  one-fourth  of  the  profits  of  the  year  end- 
ing November,  1882.  (2)  P.  G.  Cochran  is  to  neither  receive  any  money  for 
his  services,  nor  pay  any  of  the  losses  in  the  years  that  showed  no  profits. 
(3)  The  accounts  on  the  books  of  Barile  &  Cochran  are  to  stand  as  they  are, 
with  the  above  exceptions. 

[Signed]  "Michael  McEnnis. 

**E.  O.  Stanard. 
**  September  10,  1883. 

''Michael  McEnnis  and  E.  0.  Stanard  acknowledged  to  me,  in  the  presence 
of  each  other,  that  these  were  their  respective  signatures,  and  asked  me  to 
witness  same. 

[Signed]  •'Georqe  H.  Morgan.*' 

This  suit  is  brought  to  enforce  the  above  award. 

The  defendant  in  his  answer  resists  its  enforcement  on  the  ground  that 
neither  the  arbitrators  nor  witnesses  were  sworn,  that  the  award  is  not  spe- 
cific enough  to  be  enforced,  and  did  not  embrace  all  matters  referred  for  ar- 
bitrament 

On  a  trial  had  before  the  court  sitting  as  a  jury,  judgment  was  rendered 
for  the  plaintiff,  from  which  the  defendant  has  appealed,  and  assigns,  among 
other  grounds  of  error,  the  action  of  the  court  in  ^ving  and  refusing  instruo- 
tions.  The  court  tried  the  case  upon  the  theory,  as  shown  by  the  instructions 
given,  that,  if  the  parties  to  the  arbitration  waived  the  swearing  of  the  arbi- 
trators and  witnesses,  the  award  could  not  be  assailed  on  the  ground  that 
they  were  not  sworn.  If  tliis  theory  is  correct,  and  if  there  is  evidence  in 
the  case  tending  to  show  such  waiver,  the  court  did  not  err  in  giving  the  in- 
structions complained  of.  That  the  theory  adopted  by  the  trial  court  was  the 
correct  one  is  established  by  the  case  of  Tucker  v.  Allen,  47  Mo.  491,  where 
it  is  held  that  notwithstanding  the  statute  requiring  arbitrators  to  be  sworn, 
that  the  parties  might  waive  the  taking  of  the  oath,  and  that  the  failure  of 
the  arbitrators  to  take  the  oath  in  case  of  such  waiver  would  not  invalidate 
their  award;  and  the  doctrine  of  the  New  York  courts  was  approvingly  re- 
ferred to,  where  it  is  held  that  such  waiver  might  either  be  express,  or  in- 
ferred from  surrounding  circumstances,  as  where  the  parties  proceed  to  a 
hearing  without  objection.  The  same  principle  is  announced  in  the  follow- 
ing authorities:  Howard  v.  Sexton,  1  Denio,  440;  Newcomh  v.  Woods,  97 
U.  S.  681. 

In  the  case  last  cited  it  is  said:  "The  objection  that  the  arbitrators  were- 
not  sworn  is  waived  by  the  plaintiff  in  error  by  appearing  and  going  to  trial 
without  requiring  an  oath  to  be  administered.    If  the  witnesses  had  not  been 
sworn,  the  waiver  of  tiiat  defect,  under  the  same  circumstances,  would  have 
been  equally  conclusive. " 

Counsel  have  cited  us  to  the  case  of  Toler  v.  Hayden,  18  Mo.  400;  Bridg- 
man  v.  Bridfjman,  23  Mo.  272;  Walt  v.  Huse,  38  Mo.  210;  Fassett  v.  Fas- 
sett,  41  Mo.  516;  and  FrisHell  v.  Fickes,  27  Mo.  557, — as  being  opposed  to  the 
case  of  Tucker  v.  Allen,  supra.  This  point,  we  think,  is  not  well  taken,  as 
an  examination  of  the  cases  shows  the  question  of  waiver  was  not  before  the 
court  in  any  of  tliem,  nor  in  any  manner  referred  to,  and  that  they  only  decide 
that  every  submission  to  arbitration  which  is  in  writing  is  to  be  regarded  as  a 
submission  under  the  statute,  which  requires  that  the  arbitrators  should  be 
sworn. 

Under  the  authorities,  the  court  was  fully  justified  in  submitting  the  ques- 
tion as  to  waiver,  provided  there  was  evidence  in  the  case  tending  to  prove 
the  fact,  and  that  there  was  such  evidence  we  think  is  clear;  for  the  plaintiff 
testified  to  the  following  effect:  That,  at  the  first  meeting,  the  arbitrators, 
plaintiff,  and  defendant  being  all  present,  Mr.  Stanard,  one  of  the  arbitra- 
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tors,  said:  '^Well,  none  of  us  have  been  put  under  oath,  so  I  suppose  all  for- 
malities are  waived,  and  that  we  are  not  to  be  tied  down  to  the  order  of  pro- 
cedure in  courts;"  that,  before  taking  any  testimony,  plaintiff  said:  "There 
is  one  point  I  want  to  be  informed  about  before  I  go  on.  My  understanding 
is  the  omission  of  all  legal  formalities,  and  the  swearing  of  all  witnesses  in 
this  case,  has  been  by  consent  of  parties.  As  I  spoke,  I  looked  over  towards 
the  arbitrators,  and  they  looked  around.  There  was  some  little  talk,  and 
finally  that  was  agreed  to."  It  is  true  that  there  was  conflicting  evidence  on 
this  point,  but  that  does  not  affect  the  question  under  consideration,  which  is 
not  whether  the  weight  of  evidence  as  to  waiver  was  on  this  or  that  side,  but 
whether  there  was  any  evidence  tending  to  establish  that  fact;  and  we  think 
there  was  sufficient  evidence  to  Justify  the  court  in  submitting,  as  it  did  in  the 
instructions,  the  question  of  waiver. 

It  is  also  insisted  that  the  court  erred  in  refusing  instructions  asked  by  de- 
defendant  to  the  effect  that  although  the  court  might  believe  that  defendant 
waived  the  taking  of  the  oath  by  the  arbitrators,  that,  unless  the  court  further 
believed  that,  at  the  time  of  such  waiver,  defendant  did  not  know  that  the 
statute  required  the  arbitrators  to  be  sworn,  that  in  law  there  was  no  waiver. 
It  is  a  well  recognized  maxim  that  every  one  is  presumed  to  know  the  law, 
and  that  ignorance  of  the  law  does  not  excuse.  While  the  defendant  testified 
that  he  did  not  know  that  it  was  necessary  for  the  arbitrators  to  be  sworn,  he 
does  not  testify  that  his  action  would  have  been  otherwise  than  it  was  had  he 
known  it,  or  that  he  would  have  required  them  to  have  taken  the  oatli.  In 
the  case  of  Grafton  Co.  v.  JkfcCtilly,  7^Mo.  App.  680,  that  the  administration 
of  the  oath  to  arbitrators  may  be  waived,  and  that,  if  this  is  done,  it  is  imma- 
terial that  the  parties  did  not  know  that  the  statute  prescribed  an  oath. 

It  is  also  insisted  that  the  award  is  void  for  uncertainty  and  indefiniteness, 
and  because  it  does  not  embrace  all  the  matters  submitted.  This  contention, 
we  think,  is  not  well  founded.  In  case  of  Tucker  v.  Allen,  supra,  It  is  said 
"that  courts  have  always  been  disposed  to  encourage  the  settlement  of  diffi- 
culties by  arbitration.  The  proceedings  in  sucli  are  regarded  with  favor,  and 
construed  with  liberality;"  and  it  is  held  in  the  following  cases  that  an  award 
which  is  certain  to  a  common  intent  is  all  that  is  necessary:  Bush  v.  Davis, 
34  Mich.  190;  6  Wait,  Act.  &  Def.  545;  Akelyy.  Akely,  16  Vt.  456;  Wright 
v.  Smith,  19  Vt.  110.  Arbitrations  are  regarded  favorably,  and,  if  they  settle 
the  rights  of  the  parties,  and  their  award  can  be  rendered  certain  by  reference 
to  accounts  or  other  documentary  evidence,  they  will  be  sustained,  and,  when 
an  award  leaves  nothing  to  be  done  to  dispose  of  the  matter  except  mere  min- 
isterial acts,  it  is  sufficient.  Bunows  v.  Quthrie,  61  III.  70;  Oioen  v.  Boerum^ 
23  Barb.  196;  Backus  v.  Fohes,  20  N.  Y.  204.  It  is  not  indispensible  that 
an  award  should  state  in  words  and  figures  the  precise  amount  to  be  paid, 
if  nothing  remains  to  be  done  in  order  to  render  it  certain  and  final  but  min- 
isterial acts  or  mathematical  calculation.     Waite  v.  Barry,  12  Wend.  380. 

The  real  controversy  referred  to  the  arbitrators  in  this  case  was  whether 
plaintiff  should  be  charged  with  any  part  of  the  losses  of  the  firm.  While 
the  award  does  not  specify  any  sum  to  be  paid,  it  does  decide  that  plaintiff 
was  not  to  suffer  or  be  charged  with  any  part  thereof,  and  that  the  accounts, 
with  that  exception,  as  tliey  stood  on  the  books  of  Bai-tle  &  Co.,  are  to  stand 
as  they  were  at  the  time  of  the  award.  Here  is  a  definite  finding  as  to  the 
real  matter  in  dispute,  leaving  nothing  to  be  done  to  ascertain  the  amount  to 
be  paid  except  a  mere  arithmetical  calculation,  and  this,  under  the  authorities, 
we  think  is  sufficient. 

It  is  also  insisted  that  the  arbitrators  mistook  the  law  in  their  award,  in 
charging  the  whole  of  the  losses  in  the  years  in  which  no  profits  were  made, 
to  defendant.  In  case  of  Valle  v.  North  M.  Ry.  Co.,  37  Mo.  450,  it  is  held 
that  an  award  will  not  be  set  aside  for  any  mistake  of  law  or  fact  not  appear- 
ing on  the  face  of  the  award;  and  while  it  is  said  in  the  case  of  WhitehUl  v. 
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Shickle,  48  Mo.  587,  that  a  communion  of  profits  implies  a  oommunion  of 
losses,  it  is  nevertheless  perfectly  competent  for  partners  to  agree  between 
themselves  that  one  of  them  shall  not  be  charged  with  losses,  and,  for  aught 
that  appears  on  the  face  of  the  award,  the  arbitrators  based  their  finding  on 
such  agreement,  and  the  dealings  of  the  partners  with  each  other. 
Judgment  affirmed,  in  which  all  concur. 


State  v.  Hunt. 

(Supreme  Court  of  Afissotari.    March  21,  1887.) 

1.  Criminal  Peactice— Appeal— Change  of  Venue. 

The  ruling  of  the  trial  court  upon  the  application  of  a  prisoner  for  change  of 
venue  on  the  ground  of  the  prejudice  against  him  of  the  inhabitants  of  the  county 
where  be  was  being  tried,  is  conclusive,  and  cannot  be  reyiewed  upon  appeal,  un- 
less it  appear  that  palpable  injustice  has  been  done  him,  or  that  there  baa  becoi  an 
abuse  of  judicial  discretion. 

2.  Larceny— EviDENCB— New  Tbial— Appeal. 

Defendant  was  indicted  for  larceny  and  burglary,  found  guilty,  and  sentenced  to 
the  penitentiary  for  five  years.  His  niotiun  for  a  new  trial  was  overruled,  ffeld^ 
on  appeal,  that  this  was  error ;  it  appearing  that  the  evidence  was  wholly  insuffi- 
cient to  support  the  verdict. 

Appeal  from  circuit  court,  St.  Francois  county. 

The  Attorney  Qenerah  for  respondent.  Carter ^  Wilson  d  Weber,  for  ap- 
pellant. 

« 

Brace,  J.  The  defendant  was  indicted  in  the  circnit  of  8t.  FranooiB 
county  for  burglary  and  larceny,  was  foand  guilty,  and  sentenced  to  the  pen* 
itentiary  for  five  years.  His  motion  fbr  a  new  trial  having  been  overruled, 
he  appeals  to  this  court.  Before  going  to  trial  he  made  application  for  a 
change  of  venue  on  the  gronnd  of  the  prejudice  of  the  inhabitants  of  said 
county  against  him,  and,  after  evidence  was  introduced  pro  and  con  on  that 
issue,  his  application  was  overruled.  The  finding  of  the  oourt  on  that  issue 
was  conclusive,  unless  it  appear  that  palpable  injustice  has  been  done,  or 
there  has  been  an  abuse  of  Judicial  discretion  in  refusinff  the  application, 
which  does  not  appear  in  this  case.  State  v.  Guy,  69  Mo.  «1;  State  v  Whit- 
ton,  68  Mo.  91;  8taU  v.  Wilson,  85  Mo.  134. 

Several  exceptions  were  saved  on  the  trial  of  the  cause,  only  one  of  which 
do  we  find  well  taken,  and  that  was  the  refusal  of  the  court  to  grant  defend- 
ant a  new  trial  on  the  ground  that  the  verdict  was  wholly  unsupported  by  the 
evidence.  For  this  error  the  Judgment  is  reversed,  and  defendant  dis- 
charged. 

(All  concur,  except  Nobton,  C.  J.,  absent.) 


Fourth  Nat.  Bank  of  St.  Loins  o.  Altheimer. 

(Suprerns  Court  of  Mmouri.    February  28,  1887.) 

,  Nbgotiablk  Papbb — Demand  and  Notice — Pabtnebship. 

When  it  is  sought  to  charge  a  partnership  as  indorsers  of  a  note  subsequently  dis- 
honored, the  requirements  of  the  law  as  to  notice  of  its  dishonor  are  fullilled  when 
such  notice  is  left  either  at  the  place  of  business  of  such  firm  with  some  one  in 
charge,  or  at  the  domicile  or  residence  of  one  of  the  partners. 
,  Pabtnebship — Pabticipation  in  Pbowts— Evidence. 

Participation  in  the  profits  of  a  firm  is  prima  facie  evidence  of  partnership,  and  it 
becomes  conclusive,  as  to  third  persons,  when  not  rebutted  by  evidence  showing 
such  participation  to  be  In  place  of  compensation  for  services. 
,  Tbial — Instbuctions. 

Instructions  are  properly  lefused,  though  containing  correct  declarations  of  law» 
if  covered  by  those  already  given,  or  if  antagonistic  to  those  given. 

Appeal  from  St.  Louis  circuit  court. 
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FinkeMberg  A  Easeier,  for  respondent.  Broadhead  d:  Hcmissler,  for  ap» 
pellant. 

Norton,  G.  J.  The  petition  in  this  case  alleges  that  G^rson  L.  and  Solo- 
mon B.  Altheimer  were  copartners  under  the  firm  name  of  G.  L.  &  S.  B. 
Altheimer,  and  that  S.  B.  Altheimer  and  defendant  Gustavus  Altheimer  were- 
partners  under  the  name  of  Altheimer  &  Co.;  that  G.  L.  So  S.  B.  Altheimer 
on  the  thirteenth  August,  1879,  made  their  promissory  note  to  the  order  of 
Altheimer  &  Co.,  in  which  they  promised  to  pay,  80  days  after  date,  the  sum 
of  $2,750;  that  Altheimer  &  Co.  transferred  by  indorsement  said  note  to 
plaintiff  for  valae;  that  said  note  was  not  paid  at  maturity,  but  was  protested, 
due  notice  of  which  was  given.  Defendant  Gustavus  Altheimer  filed  his  sep- 
arate answer,  in  which  he  denies  that  he  indorsed  said  note,  and  also  denied 
that  he  was  a  member  of  the  firm  of  Altheimer  So  Co.  at  the  time  of  the  al- 
l^;ed  indorsement  and  negotiation  of  the  note  to  plaintiff.  On  the  trial,  Judg- 
ment was  rendered  for  the  plaintiff,  from  which  defendant  Gustavus  Altheimer 
has  appealed,  and  assigns  for  error  the  action  of  the  court  in  giving  and  refus- 
ing instructions. 

The  instructions  given  for  the  plaintiff  and  excepted  to  are  as  follows: 

"(2)  If  the  jury  believes  from  the  evidence  that  upon  the  fourth  day  of 
November,  1879,  the  plaintiff  caused  the  note  sued  on  to  be  presented  at  the 
Fourth  National  Bank,  and  payment  of  the  same  to  be  there  demanded,  and 
that  such  payment  Was  not  made,  and  that  thereupon,  on  the  fifth  day  of  No- 
vember, a  written  notice  of  such  presentment,  demand,  and  non-payment 
was  left  either  at  the  place  of  business  of  Altheimer  &  Co.,  or  left  at  the 
place  of  residence  of  a  member  of  said  firm  of  Altheimer  &  Co.,  with  a  per- 
son in  charge  thereof,  then  the  jury  are  instructed  that  said  firm  had  notice 
of  such  demand  and  non-payment  of  said  note,  and  no  presentment  to  either 
G.  L.  or  S.  B.  Altheimer  in  person  was  necessary. 

"(8)  The  jury  are  instructed  that  if  they  believe  from  the  evidence  that 
Gustavus  Altheimer  was  interested,  or  represented  himself  to  plaintiff  to  be 
interested,  in  the  profits  of  the  sale  of  the  damaged  goods  sold  at  the  *  fire 
store '  at  or  about  the  time  of  the  making  and  negotiation  to  plaintiff  of  the 
note  sued  on,  then  they  must  find  that  he  was  a  partner  in  the  firm  of  Alt- 
heimer &  Co.  at  that  time.  ** 

In  the  first  instruction  given  for  plaintiff  the  right  to  recover  as  against 
appellant  was  predicated  on  the  fact  that  he  was,  at  the  time  the  note  was  in- 
dorsed by  Altheimer  &  Co.,  a  member  of  said  firm ;  that  the  note  was  indorsed 
to  plaintiff  before  maturity  for  value;  that  at  maturity  it  was  protested  for  non- 
payment; that  notice  of  such  protest  as  prescribed  in  the  second  instruction 
was  given  to  Altheimer  &  Co. 

The  second  instruction  is  objected  to  on  the  ground  that  the  notice  was  not 
left  at  the  place  of  business  of  Altheimer  &  Co.  Conceding  that  the  evidence 
tended  to  show  and  did  show  this,  the  instruction  cannot  be  condemned  on 
that  ground,  Inasmuch  as  the  certificate  of  the  notary  stated  that  he  not  only 
left  the  notice  at  the  place  of  business  of  Altheimer  &  Co.,  but  also  that  it 
was  left  at  the  place  of  residence  of  a  member  of  the  firm.  We  understand 
it  to  be  settled  that  when,  as  in  this  case,  it  is  sought  to  charge  a  partnership 
as  indorsers  of  a  note  subsequently  dishonored,  the  requirements  of  the  law 
as  to  notice  of  its  dishonor  are  fulfilled  when  such  notice  is  left  either  at  the 
place  of  business  of  such  firm  with  some  one  in  charge,  or  at  the  domicile  or 
residence  of  one  of  the  partners.  Notice  given  in  either  one  of  these  ways  is 
sufiicient  to  charge  the  members  of  the  firm  as  indorsers.  Story,  Prom.  Notes, 
g  812.  In  the  ciise  of  Bouldin  v.  Page,  24  Mo.  594,  it  is  held  that  notice 
of  the  dishonor  of  a  bill  given  one  member  of  a  partnership  is  notice  to  all; 
and  in  case  of  Fourth  Nat,  Bank  v.  HeuscTien,  52  Mo.  207-210  it  is  held  that 
a  partnership,  though  dissolved,  must  be  treated  as  still  in  existence  so  far  as^ 
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the  question  of  demand,  protest,  and  notice  is  concerned,  and  the  aets  u£  one 
partner  in  such  cases  must  be  considered  as  binding  on  all.  The  same  prin- 
ciple enunciated  in  these  cases  is  announced  in  1  Pars.  Notes  &  B.  502,  and  in 
2  Daniel,  Nog.  Inst.  §  999,  and  in  1  Daniel,  "Seg.  Inst.  §  592,  where  it  is  said 
that,  although  a  partnership  is  dissolved,  ''it  continues  as  to  all  antecedent 
transactions  until  they  are  closed.  ** 

The  third  instruction  is  objected  to  on  the  ground  that  it  made  participation 
in  the  profits  of  the  firm  conclusive  evidence  of  partnership.  Under  the  facts 
in  evidence  it  is  not  necessary  to  determine  whether,  as  between  the  parties, 
participation  in  the  profits  of  the  firm  is  the  test  by  which  to  try  the  question 
as  to  whether  such  participation  constitutes  them  partners  inter  aeae;  for  the 
question  arising  on  the  record  is,  does  participation  in  the  profits  of  a  firm  eon* 
stitute  those  participating  partners  as  to  third  persons? 

We  understand  the  rule  announced  in  the  oases  of  Philips  v.  Samueig  76 
Mo.  658;  CampbeU  v.  Dent,  54  Mo.  825;  and  Gill  v.  Ferris,  82  Mo.  156,-*to 
be  that  participation  in  the  profits,  as  such,  of  a  firm,  is  prima  faeie  evidenoa 
of  partnership,  and  that  sudi  prima  fade  case  msay  be  rebutted  or  overoome 
by  showing  that  the  profits  were  not  received  as  such,  but  simply  by  way  of 
compensation  for  services,  etc.,  and  not  an  interest  in  the  profits  as  such. 
When  sucli  prima  facie  case  is  made,  and  it  Is  not  rebutted  by  any  evidence 
tending  to  show  that  the  participant  in  such  profits  only  received  them  as  com- 
pensation for  services  rendered,  then  it  becomes  conclusive,  and  in  such  case 
it  is  proper  for  the  court  to  so  instruct  the  jury,  as  it,  in  effect,  did  in  the  third* 
instruction.  That  defendant  had  an  interest  in  the  profits  of  the  firm  of  Alt- 
heimer  &  Co.,  in  what  is  called  by  the  witness  the  "fire  store,''  and  that  he  so 
represented  to  plaintiff,  is  abundantly  shown  by  the  evidence  of  the  cashier, 
teller,  book-keeper,  and  president  of  plaintiff's  bank. 

Defendant  at  the  trial  made  no  attempt  to  show  that  he  had  not  an  interest  in 
the  firm  or  its  profits,  but  denied  that  he  had  ever  represented  to  plaintiff  that 
be  had,  and  testified  that  he  was  a  creditor  of  the  firm,  and  therefore  inter- 
ested in  its  success  so  that  it  might  be  able  to  pay  his  claim,  and  that  all  the 
statements  made  by  him  to  plaintiff  were  only  to  the  effect  that  as  a  creditor 
he  felt  interested  in  the  success  of  the  firm.  As  applied  to  the  facts  of  the 
case,  we  think  the  instruction  complained  of  is  unobjectionable. 

The  two  instructions  given  by  the  court  on  behalf  of  defendant,  to  the  ef- 
fect that,  if  the  jury  believed  defendant  was  not,  at  the  date  of  the  note  and 
the  negotiation  thereof,  a  member  of  the  firm  of  Altheimer  &  Co.,  the  indors* 
ers  of  the  note,  and  plaintiff  knew  that  fact,  and  knew  that  he  had  retired 
from  the  firm,  they  should  find  for  defendant,  presented  his  side  of  the  case 
fairly.  Without  referring  in  detail  to  the  refused  instructions,  we  may  say 
of  them  that,  in  so  far  as  they  contained  correct  declarations  of  law,  they  were 
covered  by  those  already  given,  and  the  other  referred  to  were  antagonistio  to 
those  given,  and  properly  refused  on  that  ground. 

We  perceive  no  error  in  the  record  justifying  a  disturbance  of  the  judgmenik 
and  it  is  hereby  afiirmed  with  the  concurrence  of  the  other  judges. 


VALLK  V,  PlOTON. 
{SupreTM  OouH  qf  ARuoiari,    February  2S,  1SS7.) 

ApPSAL—HARMLESS  EbBOB— iNBTRUOnON. 

Rev.  St.  Mo.,  i  3775.  provides,  in  sabstanoe,  that  the  supreme  court  shall  not  re- 
verse the  judgment  of  any  court  unless  it  stiall  believe  that  error  was  committed  by 
such  court  against  the  appellant  or  plaiutifi  in  error,  materially  affecting  the  merits 
of  the  action.  Held,  under  this  section,  that  an  erroneous  instruction  in  relation  to 
the  consideration  of  an  alleged  agreement  did  not  affect  the  merits  of  the  acUon, 
where  there  was  no  evidence  tending  to  establish  such  agreement,  and  such  error 
was  not,  therefore,  ground  for  reversal. 
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2.  Attobast  aud  Cm eni— Presumption  or  Authority— Dibmibbal. 

A  motion  to  dismiss  on  the  ground  that  the  suit  has  been  iustitated  hj  an  attor- 
ney at  law  "without  the  knowledge,  sanction,  or  authority  of  the  plaintiff,  and 
against  her  wishes/'  cannot  be  sustained  when  the  presumption  arising  from  the 
professional  obligation  of  the  attorney  is  opposed  only  by  the  affidavit,  on  mere  be- 
lief of  the  defendant,  and  when  such  affidavit  fails  to  state  specitic  facts  from  which 
tiie  court  itself  might  be  induced  to  doubt  the  authority  of  tlie  attorney.^ 
8.  CoirriNUAircB— Discretion  of  Trial  Court. 

The  refusal  to  grant  a  continuance  rests  in  the  discretion  of  the  trial  judge,  and 
n<^]ectto  talce  the  deposition  of  an  absent  witness,  who  had  previously  been  ao- 
ceesible  for  many  months,  is  sufficient  ground  for  denying  a  motion  for  a  continu- 
I  in  order  to  procure  the  testimony  of  the  absentee. 


Appeal  from  St.  Louis  court  of  appeals. 

McKeighan  <&  Jones,  for  appellant.  JS.  A.  B.  Qaresche  and  /.  M.  Holma, 
for  respondent 

KOBTON,  C.  J.  This  suit  was  instituted  in  the  circuit  court  of  the  city  of 
St,  Louis  on  the  eighteenth  March ,  1882.  The  petition  contains  three  counts, 
the  first  two  of  which  are  based  on  promissory  notes  of  the  defendant,  and  the 
ttiird  is  for  the  recovery  of  money  paid  by  plaintiff  for  defendant's  use.  On 
the  twenty-eighth  November,  1882,  defendant  filed  an  amended  answer,  ad- 
mitting the  execution  and  delivery  of  each  of  the  notes  set  up  in  the  petition, 
and  the  payment  by  plaintiff,  at  defendant's  request,  of  the  note  mentioned 
in  the  third  count.  The  answer,  as  a  defense  to  the  several  causes  of  action 
sued  on,  set  op  that  one  Zoe  Yalle  Plcton,  daughter  of  plaintiff,  and  formerly 
wife  of  the  respondent,  at  the  June  term,  1881,  of  the  circuit  court  of  St. 
Louis,  instituted  a  divorce  suit  against  the  respondent;  that  respondent  filed 
an  answer  to  the  plaintiff  for  divorce,  and  also  a  cross-bill;  that  during  the 
pendency  of  the  suit  the  respondent  and  appellant  entered  into  an  agreement  by 
which  the  appellant  agreed  to  cancel  and  surrender  up  to  respondent  the  notes 
described,  and  to  release  him  from  all  liabihtY  on  account  of  the  same,  and,  m 
addition,  to  pay  to  the  respondent  the  sum  of  $8,500  in  cash,  upon  the  execution 
of  a  conveyance  by  respondent  to  said  Zoe  Yalle  Picton,  at  the  termination  of 
said  suit,  whether  the  decree  rendered  in  said  divorce  suit  should  be  in  favor  of 
respondent  or  of  his  said  wife,  of  all  of  his  marital  rights,  claims,  and  de- 
mands, of  all  his  rights,  claims,  and  demands  of  any  kind  whatsoever  in  and 
to  the  property  of  said  iZoe  Yalle  Picton;  that,  in  consideration  of  said  prom- 
ises on  the  part  of  the  appellant,  the  respondent  agreed  to  execute  and  deliver 
said  conveyance  whenever  said  suit  should  be  terminated.  At' the  termina- 
tion of  said  suit,  in  accordance  with  the  terms  of  said  agreement,  he  executed 
and  delivered  a  conveyance  by  which  he  did  convey  to  said  Zoe  Yalle  Picton 
all  of  the  rights,  claims,  and  demands,  of  every  kind  and  nature,  which  he 
had  in  said  property ;  that  the  appellant,  in  pursuance  of  said  agreement,  paid 
to  the  respondent  said  sum  of  $8,500,  but  through  accident,  mistake,  or  over- 
sight failed  to  cancel  and  surrender  up  said  notes  as  required  by  the  terms  of 
said  agreement.  Replication  was  filed  to  this  answer,  and  on  the  trial  of  the 
case  in  Kovember,  1888,  Judgment  was  rendered  for  plaintiff,  which,  on  de- 
fendant's appeal  to  the  St.  Louis  court  of  appeals,  was  reversed,  and  the  cause 
remanded,  on  the  sole  ground  of  an  error  committed  by  the  court  in  giving  an 
instruction  of  its  own  motion.^  The  case  is  before  us  on  plaintiff's  appeal 
from  said  Judgment  of  reversal. 

>See  note  at  end  of  case. 

'"The  court  instructB  the  Jury  that  the  deeds  read  in  evidence,  and  admitted  to  have 
been  executed  and  delivered  by  the  defendant  to  a  trustee  for  his  wife  before  the  com- 
mencement of  proceedings  for  divorce,  passed  out  of  the  defendant  all  interest  which 
he  had  in  his  wife's  estate,  and  barred  him  from  asserting  thereafter,  in  virtue  of  his 
marriage,  any  interest  in  any  estate  which  his  wife  might  thereafter  acquire.  To  au- 
thorize a  finding  [under  defendant's  instruction  No.  2  given  by  the  court]  that  the  deed 
executed  and  delivered  by  the  defendant  after  the  determination  of  the  divorce  suit  fur- 
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While  it  may  be  conceded  that  the  said  instruction  is  erroneous  in  so  £ar  as 
it  comes  in  conflict  with  the  rule  that  a  promise  conditioned  upon  the  convey- 
ance to  the  promisor  of  a  possible  interest  which  he  believes  the  promisee 
has,  but  which  the  latter  does  not  claim,  is  supported  by  a  sufficient  oonsider- 
ation,  we  are  nevertheless  of  the  opinion,  owing  to  a  total  failure  of  evidence 
on  the  part  of  defendant  to  establish  so  much  of  his  answer  as  set  up  the  de- 
fense that  plaintiff  agreed  to  deliver  up  and  cancel  the  notes  sued  upon  at  the 
termination  of  the  divorce  suit,  that  the  judgment  of  the  circuit  court  should 
not  be  disturbed  for  error  committed  in  giving  the  instruction  condemned  by 
the  court  of  appeals.  The  evidence  offered  to  sustain  the  alleged  agreement 
is  as  follows:  The  defendant  testified  in  his  own  behalf  that,  during  the  pen- 
dency pf  the  divorce  suit  between  himself  and  wife,  he  had  no  conversation 
with  the  plaintiff,  Mrs.  Yalle,  but  that  he  did  have  a  conversation  at  hia  of- 
fice in  May,  1881,  with  Judge  Glover,  who  was  the  attorney  of  his  wife  in  tbe 
divorce  suit  which  she  had  brought  against  him,  in  which  "Judge  Glover 
spoke  to  me  about  his  client's  fiiends  helping  me  financially  if  I  would  with- 
draw certain  allegations  in  the  pleadings  that  my  attorneys  had  proceeded  to 
make.  I  spoke  up,  and  told  him  that  I  would  prefer  to  leave  these  matters 
to  my  attorney,  Mr.  A.  J.  F.  Garesche,  who  had  all  these  matters  in  charge; 
that  I  would  not  spe^  or  enter  into  any  agreement  without  Mr.  Garescbe's 
consent,  or  without  his  knowledge.  He  tried  to  get  me  to  fix  an  amount, — 
commit  myself  to  some  amount.  I  told  him  I  did  not  want  to  make  any 
money  out  of  it,  but  simply  wanted  to  pay  some  obligations  I  had  contracted 
during  the  marriage,  and  to  be  released  from  all  connection  with  the  family 
whatever.  He  then  stated  that  I  owed  Mrs.Yalle  a  large  sum  of  money,  and 
the  agreement  would  wipe  out  all  that,  and  that  I  could  have  something  to 
start  with,  and  the  whole  thing  would  be  settled  quietly.  There  was  a  pro- 
posal to  make  a  cash  payment.  I  refused  to  consider  anything  of  that  kind, 
but  referred  him  to  my  attorney,  and  told  him  my  attorney  would  settle  all 
matters.  Judge  Glover  stated  that  whatever  arrangement  was  made,  that  I 
would  be  expected  to  sign  a  deed  releasing  all  my  right,  title,  and  int^est  in 
my  wife's  estate,  I  told  him  I  referred  him,  in  all  these  matters,  to  my  at- 
torney, without  committing  myself  to  any  line  of  action;"  that  he  had  no 
other  conversation  with  Glover  till  after  the  decree  of  divorce  was  rendered, 
when  he  approached  me,  and  said  when  I  signed  the  deed  the  money  wonld 
be  paid.  On  cross-examination,  witness  stated  that  "I  referred  Judge  Glover 
to  my  attorney  all  through  the  conversation.  I  told  him  I  was  not  at  liberty 
to  enter  into  any  agreement  with  him  without  consulting  my  attorney;  that 
he  had  the  matter  in  charge.  **  He  further  stated:  '*  I  refased  then  and  there 
to  name  the  terms,  amount,  or  anything  else.  I  thought  my  attorney  was 
the  proper  person  to  settle  the  matter. " 

Mr.  A.  J.  P.  Garesche,  who  was  defendant's  attorney  in  the  divorce,  testi- 
fied to  the  effect  that  Mr.  Ficton  wanted  to  set  up  a  defense  in  the  divorce  soit 
which  he  opposed  being  made,  and  obtained  permission  to  confer  with  Judge 

uished  a  snfflcient  consideration  to  support  the  alleged  agreement  for  the  sorrender  by 
the  plaintiff  of  the  notes  and  causes  of  action  sued  upon,  the  eyidence  should  satiafy 
the  jury  that,  notwithstanding  the  nrior  deeds  hereinoefore  mentioned,  the  defendant 
asserted,  and  the  plaintiff  conceded,  that  the  defendant,  upon  the  termination  of  the 
divorce  suit,  might  have  some  interest  in  his  wife^s  property  then  in  possession,  or 
thereafter  to  be  acouired,  which  the  deed  to  be  delivered  under  the  agreement  wonld 
deprive  him  of.  The  evidence  must  satisfy  you  that  tbis  assertion  and  concession  were 
in  good  faith  to  give  an  actual  and  not  a  colorable  consideration  for  the  agreement; 
and  if  you  believe  from  all  the  evidence  and  ci|cumstances  given  in  evidence  that  such 
consideration  was  only  pretended,  and  that  the  real  consideration  for  such  agreement 
(if  you  find  the  same  was  made  by  the  plaintiffs  agent  for  her,  and  with  her  authority) 
was  that  the  defendant  would  withhold  an  answer  in  the  suit  for  divorce,  which,  if 
filed  and  pressed,  would  have  defeated  her  application  for  divorce,  or  would  have  shown 
that  she  was  not  an  innocent  and  injured  party,  then  such  agreement  was  utterly  and 
wholly  void,  and  you  should  find  against  defendant.*' 
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Oloyer  to  stop  it,  and  see  if  we  could  not  make  an  antingement  which,  whUe 
it  would  not  be  collusive,  would  sweep  away  from  the  public  the  scandalous 
matter,  and  bring  the  parties  to  a  quiet  settlement;  that  he  urged  upon 
Clover  that  it  was  proper  to  arrange  it,  and  avoid  the  scandal;  that  Clover 
told  him  the  money  part  would  have  to  be  arranged  by  Afrs.Yalle,  the  mother 
of  Mrs.  Picton;  that  he  suggested  to  Clover  that  the  estate  was  a  large  one; 
that  Ficton  was  in  straightened  circumstances;  that  he  was  surrendering  his 
interest  in  his  wife's  estate  which  was  reputed  to  be  very  large;  that  it  was 
but  right  to  allow  him  something,  and  settle  the  matter;  that  he  offered  to 
take  910,000,  and  $8,500  was  finally  agreed  upon,  and  the  amount  deposited 
in  the  hands  of  Mr.  Pinkelnburg  to  be  paid  over  to  Picton  on  the  termination 
of  the  divorce  suit,  and  upon  the  execution  by  him  of  a  deed  releasing  all  in- 
terest in  the  present  or  future  estate  of  Mrs.  Picton;  that  the  divorce  suit 
terminated  in  a  decree  divorcing  Mrs.  Picton;  that,  upon  the  execution  of  the 
release,  the  money  was  paid  over  to  Picton  by  Finkelnburg  in  the  presence  of 
Clover  and  witness.''  It  does  not  appear  that  at  the  time  this  money  was 
paid  over,  that  any  demand  was  made  for  the  delivery  and  cancellation  of  the 
notes  in  suit,  or  that  anything  was  said  concerning  them,  or  of  any  indebted- 
ness of  Picton  to  Mrs.  Yalle.  Mr.  Garesche  further  testified  that  he  could 
not  tell  exactly  what  passed ;  that  the  money  to  be  paid  was  to  be  put  in  such 
shape  that,  if  the  divorce  was  carried  through  avoiding  this  scandal,  then  the 
money  should  be  paid  right  over,  without  any  ti-ouble  of  creditors  interfering. 
It  was  not  put  in  as  against  Mrs.  Valle's  debt,  for  there  was  no  mention  that 
the  debt  was  ever  to  be  enforced,— certainly  Judge  Clover  did  not  mention 
that  debt,  never  told  me  it  was  represented  by  notes,  or  I  know  what  I  should 
have  done. 

On  the  part  of  defendant.  Judge  Clover  testified  that  he  was  Mrs.  Picton's 
attorney  in  the  divorce  suit;  that  Mr.  Garesche,  a  few  days  before  the  return- 
term,  came  to  him  with  an  answer  sworn  to  by  Picton  which  he  had  prepared, 
setting  up  as  a  defense  that  Mrs.  Picton  had  refused  to  perform  the  duties  of 
a  wife;  that  Garesche  said  Mrs.  Yalle,  the  mother,  is  able  to  pay,  and  she 
ought  to  pay  to  avoid  the  filing  of  any  such  answer,  and  the  disgrace  which 
would  follow,  and  which  answer  Garesche  said  could  be  fully  substantiated; 
that  witness  then  asked  Garesche  how  much  money  Picton  wanted  to  with- 
hold the  answer,  to  which  he  replied:  "Mrs.  Yalle  is  a  lady  of  ample  means; 
Mr.  Picton  has  been  unfortunate;  and,  if  his  wife  insists  on  having  a  divorce 
from  her  husband,  they  ought  to  pay.  Mr.  Picton  needs  910,000  to  pay  off 
his  debts."  That  Garesche  then  said:  '*I  will  not  file  the  answer  till  I  hear 
from  you.  If  we  can  make  the  arrangement,  I  will  withhold  the  answer,  and 
the  parties  can  get  a  divorce  upon  another  ground.  I  will  file  a  cross-bill  for 
Picton,  and  allege  that  Mrs.  Picton  had  abandoned  and  deserted  him  for  a 
period  of  more  than  two  years  without  just  cause.  It  makes  no  difference 
which  party  gets  the  divorce,  as  long  as  they  are  divorced."  Witness  fur- 
ther testified  that  the  next  day  he  saw  Picton  at  his  office,  and  asked  him  how 
much  money  he  wanted,  to  which  Picton  did  not  respond  directly,  but  spoke 
of  his  condition,  and  referred  him  to  Mr.  Garesche,  his  attorney;  that  he  had 
but  one  conversation  with  Picton  at  his  office,  and  neither  in  that  conversa- 
tion, nor  in  any  other,  did  he  say  anything  about  the  notes  in  suit,  or  the  sur- 
render or  cancellation  of  them,  nor  did  he  at  any  time  say  anything  about  any 
indebtedness  from  him  to  Mrs.  YaUe;  that,  after  this  conversation  with  Pic- 
ton, Mr.  Garesche  agreed  to  withhold  the  answer,  and  that  witness,  in  the 
mean  time  wrote  to  Mrs.  Yalle,  then  in  Europe,  who  replied  authorizing  the 
payment  of  $10,000,  on  receipt  of  which  he  sent  for  Garesche,  and  the  sum  of 
•8,500  was  agreed  upon  as  the  sum  to  be  paid  to  save  the  scandal  and  news- 
paper publication ;  that  nothing  was  ever  said  by  either  Mr.  Garesche,  or  him- 
self of  the  notes  in  suit,  or  any  other  indebtedness,  or  their  surrender  or  dis- 
charge of  any  indebtedness;  that,  on  the  contrary,  after  this  suit  was  brought, 
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Mr.  Garesche  said  if  he  had  known  of  the  existence  of  these  notes  he  would 
have  required  their  surrender.  Witness  further  testified  that  he  never  had 
any  authority  of  any  kind  to  surrender  or  cancel  the  notes,  or  any  other  in- 
debtedness of  Picton  to  Mrs.  Vaiie. 

There  is  nothing  in  this  evidence  showing,  or  tending  to  show,  the  agree- 
ment set  up  in  the  answer  that  the  notes  in  question  were  to  be  delivered  up  and 
canceled.  It  is  clear  that  no  such  agreement  was  made  with  Ficton;  for  he 
swears  that  he  refused  to  enter  into  an  agreement,  or  commit  himself  to  any 
terms,  but  referred  Clover  to  Garesche,  his  attorney.  We  think  it  equally 
clear  that  no  such  agreement  was  made  with  Garesche,  for  he  swears  that  he 
knew  nothing  of  the  existence  of  the  notes  till  after  suit  brought,  and  Clover 
not  only  swears  that  no  such  agreement  waa  made,  but  that  he  had  no  author- 
ity whatever  to  make  any  such. 

Applying  to  this  case  section  8775,  Bev.  St.,  which  provides  that  the  su- 
preme court  shall  not  reverse  the  judgment  of  any  court  unless  it  shall  believe 
that  error  was  committed  by  such  court  against  the  appellant  or  plaintiff  in 
error,  and  materially  affecting  the  merits  of  the  action,  we  hold  that,  while 
the  instruction  given  by  the  court  of  its  own  motion  is  subject  to  the  criticism 
made  by  the  court  of  appeals,  the  error  committed  did  not,  in  our  judgment, 
affect  the  merits  of  the  action.  It  may  also  be  said,  in  view  of  the  e^dence 
of  Mr.  Garesche,  that,  *'if  the  matter  avoided  by  the  agreement  had  been  set 
up  and  established"  would  have  been  a  good  and  perfect  defense  to  the  di- 
vorce suit,  the  question  might  well  arise,  which  it  is  not  necessary  to  answer, 
in  the  view  we  have  taken  of  the  case,  whether  the  court,  had  the  agreement 
been  established,  would  not  have  been  justified  in  reusing  to  lend  its  aid  to 
enforce  it. 

It  also  appears  that  defendant  filed  a  motion  to  dismiss  the  cause  on  the 
ground  that  the  suit  was  instituted  without  the  authority  of  plaintiff.  This 
motion  was  accompanied  by  the  affidavit  of  defendant,  stating  that  ^he  had 
good  reason  to  believe,  and  does  believe,  and  does  so  aver,  that  the  cause  has 
been  begun  by  H.  A.  Clover  without  the  knowledge,  sanction,  or  authority 
of  plaintiff,  and  against  her  wishes,  and  he  does  believe  and  aver  that*  if  ad- 
vised thereof,  she  would  not  sanction  the  same."  The  motion  was  overruled 
on  the  day  it  was  filed.  It  was  held,  and  we  think  properly,  by  the  court  of 
appeals  (16  Mo.  App.  178)  that  no  error  was  committed  in  this,  because  ''the 
affidavit,  which  only  stated  the  belief  of  affiant,  did  not  tend  to  overcome  the 
presumption  arising  from  the  professional  obligation  of  the  attorney,  and 
might  be  summarily  disposed  of,  and  that  such  affidavit  did  not  fftU  within 
the  principle  of  the  case  of  Keith  v.  WUson,  6  Mo.  489,  because  it  stated  no 
specific  facts  from  which  the  court  itself  might  be  induced  to  doubt  the  Mot' 
ney's  authority  to  appear  for  the  party.  In  the  case  above  referred  to  there 
was  a  complete  showing  of  such  facts. " 

The  action  of  the  court  in  overruling  defendant's  application  for  a  continu* 
ance  which  was  asked  for  in  order  to  procure  the  evidence  ol  Mrs.  Yalle,  who 
was  then  in  Europe,  and  had  been  for  some  months,  is  <ilso  questioned.  She 
resided  in  St.  Louis,  and  her  deposition  could  have  been  taken  before  her  de- 
parture, and  no  reason  is  given  why  it  was  not  done,  nor  is  it  stated  that  de- 
fendant did  not  know  or  have  any  information  of  her  intention  to  leave  St. 
Loois.  The  suit  was  brought  in  March,  1882,  and  was  tried  in  November, 
1888.  We  have  repeatedly  held  that  the  discretion  of  the  circuit  judge  in 
refusing  to  grant  a  continuance  will  not  be  interfered  with  unless  it  appears 
that  it  has  been  manifestly  abused.  Leabo  v.  Qoode,  67  Mo.  126;  State  v. 
Bums,  54  Mo.  274. 

The  judgment  of  the  court  of  appeals  is  hereby  reversed,  and  that  of  the 
circuit  court  affirmed,  and  the  cause  remanded  to  the  St.  Louis  court  of  ap- 
peals, with  instructions  to  enter  up  judgment  in  conformity  with  this  (pinion. 

(All  concur.) 
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NOTE. 

Attokwby— Prisumptiok  op  Authority.  The  authority  of  an  attorney  to  appear  fii 
an  action  will  be  presumed  until  thecontrary  is  shown.  Norberg  v.  Heineman,  (Mich.) 
26  N.  W.  Rep.  481 ;  Schlitz  v.  Mever,  (Wis.)  21  N.  W.  Rep.  243;  Pressley  v.  Lamb,  (Ind.) 
4  N.  E.  Rep.  682;  Boston  Tunnel  Co.  v.  McKenzie,  (Cal.)  8  Pac.  Rep.  22;  Reynolds  v. 
Fleming,  (Kan.)  1  Pac.  Rep.  61.  Until  the  want  of  authority  is  shown,  the  defend- 
ant will  not  be  permitted  to  have  a  dismissal  by  showing  that  plaintiff  does  not  desire 
to  maintain  the  action.  Boston  Tunnel  Co.  v.  McKenzie,  (Cal.)  8  Pac,  Rep.  22.  The 
burden  of  showing  lack  of  authority  is  upon  the  party  seeking  the  dismissal.  Schlitz 
V.  Meyer,  (Wis.)  21  N.  W.  Rep.  243 ;  Reynolds  v.  Fleming,  (Kan.)  1  Pac.  Rep.  61. 


Cabuth-Byrnes  Habdwabe  Co.  v.  Wolter  and  another, 

(Supreme  Court  of  Missouri.    March  21,  1887.) 

1.  Referencb— Action  at  Law— Practice. 

The  court  has  no  right  to  review  the  findings  of  a  referee  upon  the  evidence  re- 
ported by  him,  and  make  its  own  findings,  except  in  suits  in  equity,  where  the  ref- 
erence is  made  by  consent  of  all  parties,  or  in  cases  arising  under  Rev.  St.  Mo.  |3G06, 
which  authorizes  the  court,  upon  the  application  of  either  party,  to  refer  the  case 
where  it  involves  an  account  or  the  settlement  of  an  issue  not  arising  on  the  plead- 
ings. In  actions  at  law  not  within  section  3606  the  parties  are  entitled  to  a  jury  as 
matter  of  right,  and  the  findings  of  the  referee  stand  as  a  special  verdict,  and  must  be 
treated  as  such.  Reference  in  such  cases  can  be  had  only  by  consent  of  parties,  and 
consent  to  it  gives  the  court  no  power  to  revise  the  issues  offset. 

2.  Same— FiHWNGS— Form. 

If  the  parties  to  a  reference  desirespecial  findings,  they  should  so  stipulate  in  the 
order  of  reference.    In  the  absence  of  any  statute  requiring  specific  findings,  a  gen- 
eral finding  will  be  sufficient,  unless  the  order  of  reference  directs  otherwise. 
8.  Referee's  Pihdino  Stands  as  a  Verdict— May  be  Set  Aside  When  against  Weight 
OF  Evidence. 

The  rule  that  the  trial  court  is  invested  with  a  large  discretion  in  awarding  a  new 
trial,  where  the  verdict  is  against  the  weight  of  the  evidence,  applies  also  to  the  find- 
ing of  a  referee  in  an  action  at  law.    The  action  of  the  trial  court  in  this  respect 
cannot  be  reviewed  on  appeal. 
4.  Action— Law  and  Equitt-Intebpleadeii— Attachment. 

A  creditor  levied  an  attachment  upon  the  goods  of  his  debtor,  and  another  cred- 
itor interpleaded,  claiming  the  gooas  under  a  chattel  mortgage  executed  by  the 
debtor.  The  attaching  creditor,  in  answer  to  the  iuterplea,  set  up  that  the  mort- 
gage was  executed  by  the  debtor  to  defraud  and  hinder  his  other  creditors.  Held^ 
that  this  defense  being  a  legal  one,  the  issue  was  properly  triable  by  a  jury,  and  did 
not  require  a  transfer  of  the  case  to  equity. 

Error  to  circuit  court,  Laclede  county. 

Hough,  Overall  <fr  Judson^  for  defendant  in  error.  /•  P.  Niwon  and  Smith 
d*  Krauthoff,  for  plaintiff  in  error. 

Black,  J.  This  suit  was  commenced  by  attachment,  and  under  the  writ 
the  sheriff  levied  upon  a  stock  of  goods,  consisting  of  hardware,  etc.,  as  the 
property  of  the  defendant  G.  S.  Wolter.  J.  S.  Lee,  who  had  possession  of 
the  property  at  the  date  of  the  attachment*  filed  an  interplea,  claiming  the 
property  by  virtue  of  two  chattel  mortgages  made  by  Wolter  to  him  to  secure 
two  notes  of  62,000  each.  To  this  interplea  the  plaintiff  made  answer,  and 
the  issues  thus  joined  were  by  consent  of  the  parties  referred  to  three  desig- 
nated persons  "to  hear  and  determine  the  same,  and  make  a  finding  on  all  of 
the  issues  involved  in  the  case."  The  referees  heard  the  evidence  and  made 
a  report,  which  is  a  general  finding  of  the  issues  for  the  interpleader,  and 
that  he  is  entitled  to  the  property  claimed  in  the  interplea.  They  also  re- 
ported all  of  the  evidence.  To  the  report  the  plaintiff  filed  16  exceptions, 
one  of  which  is  tliat  the  referees  erred  "because  their  finding  is  not  sup* 
ported  by  the  evidence."  The  other  exceptions  worthy  of  notice  are  that  the 
referees  failed  to  make  specific  findings  upon  a  number  of  alleged  issues. 
The  court  sustained  the  exceptions  as  a  whole,  and,  without  again  referring 
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the  matter*  made  its  own  finding  on  the  reported  evidence,  and  entered  jad^f- 
nient  for  phiintiff,  and  tliis  action  of  the  court  pi^eeents  the  first  question  for 
consideration. 

1.  Under  the  present  statute,  the  constant  practice,  in  this  class  of  cases, 
is  for  tlie  courts  to  review  the  findings  of  the  referees  upon  the  evidence  re- 
ported by  liim,  and  to  correct  the  findings  when  erroneous.  When  the  evi- 
dence is  preserved,  these  findings  may  be  reviewed  and  corrected  on  an  ap- 
peal to  this  court.  Bly  v.  Ownhy,  59  Mo.  438;  (Tlfeill  v.  CapcUe,  62  Mo.  208; 
Smith  V.  PartSf  70  Mo.  616.  But  an  examination  of  these  cases  will  show 
that  they  either  Involved  an  examination  of  a  large  account,  or  w^ere  suits  in 
equity.  The  right  of  the  court  to  correct  the  findings  of  fact  made  by  the 
referee  on  the  evidence  reported  must  be  confined  to  those  cstses  where  the 
court  may,  under  section  3606,  Eev.  St.,  direct  a  reference  without  the  con- 
sent of  the  parties,  and  to  suits  in  equity  where  there  is  a  reference  by  con- 
sent of  all  the  parties.  Even  in  the  cases  last  enumerated,  it  will  often  be 
found  advisable,  upon  exceptions  being  allowed,  to  again  refer  some  or  all 
of  the  issues  with  or  wiUiout  instructions,  as  the  case  may  require  But  in 
actions  at  law,  not  involving  the  examination  of  a  long  account,  and  not 
coming  within  the  terms  of  section  3606,  the  practice  must  in  the  very  nat- 
ure of  things  be  different.  In  such  cases  the  parties  are  entitled  to  a  juiy 
as  a  matter  of  right,  and  the  findings  of  the  referee  stand  as  a  special  verdict^ 
and  must  be  treated  as  such.  The  reference  in  such  cases  can  only  be  had 
by  the  consent  of  the  parties,  and  that  consent  goes  no  further  than  the  ex- 
press terms  of  the  stipulation.  Consent  to  refer  such  an  action  to  a  particu- 
lar referee  gives  the  court  no  power  to  appoint  other  or  different  referees,  nor 
does  it  give  the  court  any  right  to  hear  and  determine  the  issues  of  fact.  It 
may  be  asked,  why,  then,  are  the  referees  required  to  report  the  evidence? 
The  answer  is  twofold:  FirsU  that  the  court  may  see  that  there  is  some  ev- 
idence to  support  the  findings ;  second,  that  the  rulings  of  the  referee  upon 
evidence  offered  may  be  reviewed.  If,  for  any  reason,  the  agreed  reference 
fails,  then  the  cause  stands  for  trial  as  if  no  reference  had  been  made.  Pres- 
ton V.  Morrow.  ^^  N.  Y.  452. 

2.  Tlie  claim  made  by  the  respondent  that  the  answer  to  the  interplea  pre- 
sents an  equitable  defense  cannot  be  sustained.  The  interpleader  simply  in- 
tervened in  the  attachment  suit,  set  up  the  mortgages,  and  claimed  the  prop- 
erty by  virtue  of  them.  The  substance  of  the  answer  is  that  these  mortgages 
were  made  to  hinder,  delay,  and  defraud  the  creditors  of  Wolter,  and  were 
therefore  void.  The  issues  thus  made  were  prc^erly  triable  by  a  jury.  Earl 
v.  Hart,  1  S.  W.  Bep.  238.  The  fact  that  the  answer  details  much  evidence 
does  not  change  the  chaiacter  of  the  defense.  It  was  purely  a  legal  one.  It 
follows  from  what  has  been  said  that  the  court  erred  in  making  findings  of 
its  own,  and  in  entering  a  judgment  thereon. 

3.  If  the  parties  desired  specific  findings  by  the  referees,  they  should  have 
so  stipulated  in  the  order  of  reference.  In  the  absence  of  any  statute  requir- 
ing specific  findings,  a  general  finding  will  be  sufficient,  unless  the  order  of 
reference  directs  ^herwlse.  Odd  Fellows  v.  Morrisont  42  Mich.  521,  4  N. 
W.  Bep.  739.  As  there  were  no  such  directions  in  the  order,  and  our  statute 
does  not  require  the  referees  to  make  specific  findings,  it  follows  that  all  of 
the  exceptions,  lest  it  be  the  one  that  the  finding  was  not  supported  by  the 
evidence,  should  have  been  overruled. 

4.  As  to  this  exception  it  is  sufficient  to  recall  the  principle  that  the  report 
stands  as  a  verdict.  While  this  court  cannot  interfere  with  a  verdict  where 
there  is  evidence  to  support  it,  the  trial  court  is  vested  with  a  large  dis- 
cretion in  that  behalf,  and  may  award  new  trials  on  the  ground  that  the 
verdict  is  against  the  weight  of  the  evidence.  The  same  nde  applies  to  the 
report  of  referees  in  these  actions  at  law.  Daly  v.  Timan,  47  Mo.  516.  It 
was  doubtless  upon  this  ground  that  the  exceptions  were  sustained;  and,  while 
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Ave  may  differ  with  the  triiil  court  as  to  the  weight  of  the  evidence,  still  its 
action  in  this  respect  is  not  error  of  law  which  we  can  review. 

The  judgment  is  reversed,  and  the  cause  remanded  for  new  trial  by  the 
court  and  a  jury,  unless  a  jury  is  waived  or  new  referees  agreed  upon. 

(All  concur.) 

State  ex  rd.  Attorkbt  Genkbal  v.  MoGovnet, 

{Supreme  C&urt  of  Mmmiri,    March  21,  1887.) 

1.  Office  akd  Officbr—Tkntjrb— Holding  Over— Constitutionality. 

The  act  allowing  county  treasarers  to  hold  over  antil  April  Int,  after  the  election 
of  their  Buccessom,  in  counties  adopting  township  organisation,  (Acts  Mo.  1885,  p. 
108,  amending  Rev.  St.  }  5362,)  is  not  in  conflict  with  Const.  Mo.  art.  14,  §  8,  pro- 
viding that  the  temi  of  office  of  no  officer  shall  be  extended  to  a  longer  period  than 
that  for  which  such  officer  was  elected  or  appointed. 

J2.  Same— County  Treasurer— Expiration  of  Teem— Township  Organization. 

In  counties  which  haveadopted  township  organization,  the  term  of  office  of  county 
treosurer  terminates  on  the  first  day  of  April  next  after  the  election  of  his  successor, 
even  though  township  organization  is  first  adopted  at  the  election  at  which  suoh 
successor  is  elected.    Acts  Mo.  1885,  p.  108,  i  5362. 

Quo  warranto. 

The  Attorney  Generalt  for  relator.    Chas.  G.  Burton,  for  respondent. 

Black,  J.  This  is  an  information  in  the  nature  of  a  quo  warranto.  The 
Tespondent  was  elected  treasurer  of  Yernon  county  at  the  November  elec- 
tion, 1884.  By  the  law  then  in  force  (section  5362*  Rev.  St.)  the  treasurer 
held  his  office  for  two  years,  and  until  his  successor  should  be  elected  and 
qualified.  This  section  was  amended  in  1885  (Acts  1885,  p.  108)  by  adding 
tlrtreto  the  proviso  "that  in  counties  having  adopted,  or  which  may  hereafter 
adopt,  township  organization,  the  terms  of  office  of  said  treasurer  shall  be  ex- 
tended to  first  day  of  April  next  after  the  election  of  his  successor."  At  the 
IXoveraber  election,  1886,  Mr.  Prewitt  was  elected  treasurer,  and  before  the 
January  following  qualified  by  giving  bond,  etc.  At  this  same  election  the 
county  Voted  for  and  adopted  township  organization,  and  that  law  took  effect 
and  went  into  operation  on  first  Tuesday  of  April  succeeding  the  election. 
Section  7432,  Rev.  St.  The  questiiHi  is  whether  the  respondent  has  a  right  to 
hold  over  until  the  first  April,  1887.  That  the  amendatory  act  of  1885  under- 
takes to  give  him  this  right  there  can  be  no  doubt.  But  it  is  said  theamend- 
jnentis  in  conflict  with  section  8,  art.  14,  of  the  constitution,  which  provides 
that  the  term  of  no  officer  shall  be  extended  for  a  longer  period  than  Wif^ 
if  or  which  such  officer  was  elected  or  appointed.  In  State  v.  Ranson^  73  Mo. 
89,  it  was  ruled  that  it  was  the  purpose  of  this  section  of  the  constitution  to 
prevent  the  practice  of  passing  special  laws  extending  the  terms  of  special 
•olfices  for  the  benefit  of  the  then  incumbents,  but  that  it  was  not  intended  to 
and  did  not  prevent  the  legislature  from  making  reasonable  changes  in  the 
times  for  electing  public  officers.  In  view  of  the  peculiar  character  of  the 
township  organization  law,  it  was  deemed  best  that  the  office  of  county  treas- 
urer should  begin  and  end  in  April  next  after  the  election,  and  the  fact  that 
the  amendment  has  the  effect  incidentally  to  extend  the  time  of  the  then  in- 
<;umbent  does  not  render  it  unconstitutional.  Mr.  Prewitt*s  term  does  not 
3>egin  until  April,  and  by  express  provision  of  the  constitution  and  the  stat- 
ute McGovney  holds  until  that  time. 

The  information  is  dismissed. 

(All  concur.) 
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Statb  0.  Hunt. 

(Supreme  Court  of  Missouri,    March  21, 1887.) 

Cbiminal  Practice— WiTyMS—CoicpETExcY— Joint  iKDicrMBirr. 

Where  one  of  two  jointly  indicted  defendants  pleads  guilty,  or  is  separately  tried 
and  convicted,  or  acquitted,  in  either  case,  he  becomes  a  competent  witness  for  tlie 
other. 

Appeal  from  circuit  court,  St.  Francois  county. 

The  Attorney  General,  for  respondent,     W.  cfe  W.  Carter,  for  appellant. 

Black,  J.  Peter  Hunt,  Moses  Hunt,  and  one  Yeargin  were  jointly  in- 
dicted for  burglary  and  larceny.  The  state  dismissed  as  to  Yeargin.  and, 
for  the  purpose  of  a  trial,  there  was  a  severance  as  to  the  other  defendants. 
On  the  trial  of  Peter  Hunt,  he  called  Moses  as  a  witness.  The  state  objected 
on  the  ground  that  the  proposed  witness  was  jointly  indicted  with  Peter 
Hunt  for  the  same  offense,  and  had  been  convicted,  which  objection  was  sus- 
tained, and  the  witness  excluded.  Before  our  present  statute,  permitting 
defendants  in  criminal  cases  to  testify,  one  of  two  or  more  persons  jointly  in- 
dicted could  not  be  a  witness  for  the  other,  even  on  a  separate  trial.  State 
Y.  [Roberts,  15  Mo.  29;  State  v.  Edwards,  19  Mo.  675.  Though  two  w^ere 
jointly  indicted,  if  one,  on  a  separate  trial,  was  convicted  or  acquitted,  he 
could  be  a  witness  for  the  other.  State  v.  Stotts,  26  Mo.  807.  Where  the 
cause  as  to  one  defendant  is  disposed  of  by  a  plea  of  guilty,  or  a  verdict  of 
conviction  or  acquittal,  then  he  may  be  a  witness  for  tl^  other.  Bish.  Crimiw 
Proc.  §  1020;  Whart.  Grim.  £v.  §  445.  Moses  Hunt  was,  then,  a  competent 
witness  without  regard  to  section  1918,  Rev.  St. 

The  record  shows  that  other  exceptions  were  taken  on  the  trial,  but  they 
are  without  merit. 

Judgment  reversed,  and  cause  remanded. 

(All  concur.) 

Statb  v.  Johnson. 

{BuprtrM  Court  of  Miatotsru    March  21, 1887.) 

1.  Cbiminal  FBAoncs—RAPB—lNSTRuonoK— Alibi. 

On  the  trial  of  a  prosecation  for  rape,  the  court  gave  the  following  instraction  as 
to  the  defense  of  altbi,  relied  on  by  the  accused :  "If  the  Jury  belieVe,  and  find  fh>m 
the  evidence,  that  the  defendant  was  not  present  at  the  place  and  time  the  alleged 
rape  is  stated  to  have  been  committed  by  the  prosecuting  witness,  K.  F.,  but  that 
•  the  defendant,  at  the  time  of  the  alleged  rape,  was  elsewhere,  at  another  and  differ- 
ent place  than  where  the  alleged  rape  is  stated  to  have  taken  place  by  said  K.  F^ 
then  you  should  acquit  the  defendant."  BM  proper,  as  against  the  oojection  that 
the  language  of  the  instruction  was  calculated  to  conyey  to  the  minds  of  the  Jury 
the  idea  that  an  alibi  is  a  substantive  affirmative  defense,  which  must  be  made  out 
by  a  preponderance  of  evidence;  and  that  such  error  was  not  cured  by  an  appro- 
priate instruction  as  to  reasonable  doubt  in  its  appUcation  to  the  whole  case. 

2.  Same— Inbtbuction— Alibi. 

Evidence  of  alibi  is  ordinary  evidence,  to  be  treated  in  the  instmetioBs  to  the  jury 
as  is  other  evidence  of  like  sort 

3.  Baps— IvflTBucTzoirs— Dxobebb  of  Crime. 

The  rule  requiring  the  court  to  instruct  as  to  the  law  relating  to  a  lesser  degree 
of  the  crime  charged,  where  the  evidence  is  not  conclusive  as  to  defendant's  guilt 
of  the  higher  degree,  {State  v.  Branstetter^  65  Mo.  149,)  does  not  apply,  in  a  case  of 
rape,  of  which  crime  tnere  are  no  d^^ees. 
i.  Cbiminal  Pbacticb— IirsTBUonoir— Cbbdibilitt  of  WnHna. 

An  instruction  correctly  embodying  the  rule  arising  from  the  WAxim.faUuM  in 
uno,  falsus  in  omnibus,  is  proper,  where  the  defense  ia  an  al&n,  and  the  testimony  of 
the  witnesses  directly  conflicts. 


Appeal  from  St  Louis  court  of  appeals. 
Indictment  for  rape. 
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The  Attorney  Qenerah  for  the  State.    C.  P.  Johnson,  for  defendant. 

Norton,  J.  The  defendant  was  indicted  and  tried  in  the  criminal  court 
•of  the  city  of  St.  Louis,  and  convicted  of  the  crime  of  rape.  Prom  this  judg- 
ment of  conviction  he  appealed  to  the  St.  Louis  court  of  appeals,  where  the 
judgment  of  the  criminal  court  was  reversed,  and  from  this  judgment  of  re- 
versal the  state  has  appealed  to  this  court.  The  defense  relied  upon  at  the 
trial  was  an  alibi;  and  in  reference  thereto,  and  reasonable  doubt,  tlie  court 
gave  the  following  instructions: 

''Fourth.  If  the  jury  believe  and  find  from  the  evidence  that  the  defendant 
was  not  present  at  the  place  and  time  the  alleged  rape  is  stated  to  have  been 
committed  by  the  prosecuting  witness,  Kate  Farrell,  but  that  the  defendant, 
at  the  time  of  the  alleged  rape,  was  elsewhere,  at  another  and  different  place 
than  where  the  alleged  rape  is  stated  to  have  taken  place  by  said  Kate  Farrell, 
then  you  should  acquit  the  defendant.  '* 

"Seventh,  The  jury  are  the  sole  and  exclusive  judges  of  the  credibility  of 
the  witnesses.  With  that  the  court  has  nothing  to  do;  and,  if  you  believe 
and  find  from  the  evidence,  that  any  witness  or  witnesses  have  willfully  testi- 
fied falsely  to  any  material  fact  in  the  cause,  you  are  at  liberty  to  disregard 
the  whole,  or  any  portion,  of  such  witness*  or  witnesses'  testimony." 

''Eighth,  The  law  presumes  the  defendant  to  be  innocent,  and  this  presump- 
tion continues  until  his  guilt  has  been  established  by  the  evidence  in  the  case, 
to  your  satisfaction,  and  beyond  a  reasonable  doubt.  By  the  words  or  terms, 
-•beyond  a  reasonable  doubt,*  is  meant  convinced  to  a  moral  certainty.  If 
you  are  thus  convinced  of  his  guilt,  it  is  your  duty  to  convict;  if  not,  it  is 
your  duty  to  acquit." 

The  court  of  appeals  reversed  the  judgment  of  the  circuit  court,  as  stated 
in  the  opinion,  ** because  [in  the  fourth  instruction]  the  jury  were  directed  to 
the  defense  of  an  alibi  in  language  which  would  be  likely  to  convey  to  their 
minds  the  idea  that  it  was  a  substantive  affirmative  defense,  which  must  be 
made  out  by  a  preponderance  of  evidence,  an  error  which  was  not  cured  by 
the  giving  an  appropriate  instruction  as  to  reasonable  doubt,  in  its  application 
t6  the  whole  case. " 

The  precise  question  involved  in  the  above  ruling  was  ruled  otherwise  by 
this  court  in  the  cases  of  the  State  v.  Jennings,  81  Mo.  185,  and  State  v. 
Rockett,  87  Mo.  666.  In  the  case  last  cited  it  is  said,  through  Sherwood,  J. : 
"I  find  no  fault  with  the  instructions.  One  was  given  in  respect  to  the  alibi 
of  defendant,  and  then  a  general  instruction  as  to  reasonable  doubt.  This  last 
covered  the  whole  case,  and  in  terms  applied  to  all  the  evidence  in  it.  It  was 
not  necessary,  and  it  would  be  without  parallel  in  criminal  practice,  to  link, 
seriatim,  the  idea  of  reasonable  doubt  to  every  atom  of  evidence  in  the  case. 
Evidence  of  an  alibi  is  only  ordinary  evidence;  and  is  to  be  treated  in  the  in- 
structions as  is  other  evidence  of  like  sort.  For  these  reasons  State  v.  Lewis, 
69  Mo.  92,  does  not  apply  here;  for  there  no  instruction  as  to  alibi  was 
given." 

So,  where  insanity  is  relied  upon  as  a  defense,  it  is  held  in  the  following 
cases  that  the  "burden  of  proving  such  insanity  rests  upon  the  defendant,  and 
he  is  not  entitled  to  the  benefit  of  a  reasonable  doubt  whether  he  was  or  not 
insane."  Statev.  Hutinrj.  21  lILo.  AM \  State y.  McCoy M^o,h^l\  andStote 
Y .  Klinger,  43  Mo.  127.  We  have  examined  the  cases  cited  by  counsel  to  estab- 
lish a  different  doctrine,  and,  while  they  show  that  perhaps  in  Indiana  and 
Tennessee  a  different  rule  from  the  one  above  announced  obtains  us  to  an  alibi, 
we  are  not  disposed  to  depart  from  one  so  long  established  in  this  state,  be- 
lieving it  to  be  in  accord  with  sound  reason  and  correct  principle. 

It  is  also  insisted  the  evidence  of  the  medical  experts,  as  to  whether  or  not, 
from  the  physical  condition  of  the  person  outraged,  the  hymen  was  rup- 
tured, or  actual  penetration  had  taken  place,  required  the  court  to  give  an  In- 
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struction  as  if  onlj  an  attempt  to  perpetrate  the  crime  had  been  proven;  and 
to  sustain  this  contention  we  liave  been  cited  to  the  case  of  State  ▼.  Branstet- 
ter,  65  Mo.  149,  and  others  of  which  it  is  a  representative.  What  is  there 
said  applies  to  that  class  of  offenses  of  which  there  are  different  degrees,  and 
has  no  application  to  a  case  where  the  crime  of  rape  is  charged,  of  which 
there  are  no  degrees.  In  case  of  State  v.  Beming,  2  S.  W.  Bep.  588,  it  is  held. 
that  sections  1654, 1655, 1927,  Bev.  St.,  applj  only  to  that  class  of  offenses  of 
which  there  are  different  degrees. 

It  is  also  insisted  that  the  case  did  not  call  for  the  seventh  instruction.  We 
think  otherwise.  There  was  direct  conflict  between  the  evidence  of  the  wit- 
nesses as  to  the  alibi,  and  other  matters  in  evidence  not  necessary  to  specify. 

Without  entering  into  detail  of  the  evidence,  it  is  sufficient  to  say  of  it  that 
it  sliows  the  commission  of  the  crime  by  some  one,  and  that  the  victim,  a  girl 
about  15  years  of  age,  immediately  after  her  assailant  left  her,  aroused  the 
household,  and  made  complaint;  that  her  neck,  which  was  swollen  with  an 
abrasure  of  the  skin,  showed  the  imprint  as  of  four  fingers  and  thumb  of  a 
hand,  indicating  that  she  had  been  so  severely  choked  as  to  cause  h'er  eyes  to^ 
be  bloodshot,  and  to  stand  out  from  their  sockets;  that,  upon  the  arrival  of 
the  police  and  physiciaiis,  she  gave  a  description  of  her  assailant  as  to  his 
color,  his  mustache,  his  overcoat,  hat,  and  pants,  so  minute  as  to  impress  the 
policeman,  who  knew  the  defendant,  that  he  was  the  guilty  party.  She  also- 
stated  that,  while  her  assailant  was  choking  her,  in  resisting  him,  she  scratched 
his  hand.  It  also  shows  that,  when  defendant  was  arrested,  and  brought  into 
her  presence  a  few  hours  afterwards,  she  at  once  recognized  him  as  the  per- 
petrator of  the  outrage,  and,  as  the  officers  were  taking  him  away,  she  pro- 
cured a  pistol,  pointed  it  at  defendant,  and  was  prevented  from  shooting  by 
the  officers  taking  the  same  from  her.  It  also  appears  that  defendant's  hands- 
were  examined,  and  one  or  two  fresh  scratches  were  found  on  one  of  them. 
On  the  other  hand,  the  evidence  of  ddlendant  himself,  and  two  other  wit- 
nesses who  lived  in  the  lower  room  of  the  house  where  defendant  lived,  he 
occupying  one  upper  room  with  his  wife,  tended  to  show  that  defendant  was 
at  his  home  at  the  time  the  outrage  was  perpetrated.  On  this  subject  there 
was  conflict  of  evidence,  which  was  for  the  jury  to  pass  upon,  who,  having 
the  witnesses  before  them,  were  in  a  better  position  tlian  we  are  to  determine 
what  weight  should  be  given  to  their  evidence. 

I  have  carefully  examined  the  whole  record,  and  find  nothing  in  it  to  jus- 
tify an  interference  with  the  judgment  of  the  criminal  court,  and  the  judg- 
ment of  the  St.  Louis  court  of  appeals  is  hereby  reversed,  and  that  of  the  St. 
Louis  criminal  court  affirmed. 

(All  oonour.) 

State  v.  Wilson. 

(Supreme  Court  of  Miuouri,    March  21, 1887.) 

Bapx— Failubx  to  Makx  Complaikt— Imbtbuction. 

Upon  the  trial  of  defendant  for  rape,  it  appeared  that  the  femala,  a  girl  17  years- 
old,  did  not  disclose  the  offense  to  her  parents,  and  took  no  steps  against  the  de- 
fendant, thongh  he  continued  in  her  fatner's  employ  for  several  days,  and  lived  in 
the  neighborhood  for  five  months  after  the  allegea  outrage.  Held^  these  facts  en> 
titled  the  defendant  to  have  the  jury  instructed  that  the  fBxA  that  the  girl  *'niade 
no  complaint  at  the  time,  or  within  a  reasonable  time  thereafter,  and  that  preg* 
nancy  followed  a  single  sexual  connection,"  are  legitimate  subjects  of  inquir>'  in 
determining  the  question  of  force  or  consent;  and  for  the  court  to  add,  "in  con- 
nection with  the  other  testimony,"  was  calculated  to  mislead  the  juiy,  and  deprive' 
defendant  of  the  fall  benefit  of  the  facts  alluded  to. 

Appeal  from  circuit  court,  St.  Louis  county. 

The  Attorney  General,  for  respondent.    Alex.  McBlhinney,  for  appellant. 
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Norton,  G.  J.  Defendant  was  indicted,  tried,  and  convicted  of  the  crime 
of  rape  in  the  circuit  court  of  St.  Louis  county.  From  the  judgment  of  con- 
viction he  appeals  to  this  court,  and  for  reversal  of  the  judgment  relies  upon 
the  ground  that  the  verdict  is  against  the  weight  of  evidence,  and  that  the 
court  refused  proper  instructions  asked  by  the  defendant.  Cora  Leis,  a  girl 
about  16  or  17  years  old,  upon  whom  it  is  alleged  the  outrage  was  perpetrated, 
testified  substantially  as  follows:  That  on  the  twenty-fifth  of  July,  1885,  she 
was  living  with  her  father,  who,  with  her  mother,  had  on  that  day  gone  to  the 
city  of  St.  Louis;  that  her  younger  sister  was  at  home  with  her  younger 
brother,  somewhere  about  the  place;  that,  while  she  was  in  the  front  bed- 
room, and  her  sister  in  the  kitchen,  she  saw  defendant  in  the  only  door  lead- 
ing from  the  room  she  was  in,  and  said  to  him,  "What  are  you  doing  here?" 
to  which  he  made,no  reply,  and,  as  she  tried  to  pass  him,  he  cauglit  her  in  his 
arms;  that  she  cried  out,  and  he  said  if  she  made  any  noise  he  would  kill  her; 
that  he  threw  her  on  the  bed,  and,  when  she  again  tried  to  cry  out,  he  put  his 
hand  on  her  mouth,  and  said  he  would  kill  her;  that  he  put  his  legs  between 
hers,  and  had  connection  with  her;  that  she  tried  to  prevent  him,  but  could 
not;  that  a  child  was  bom  of  that  connection  on  the  eighteenth  of  April,  1886; 
that  defendant  after  this  remained  for  three  or  four  days  working  on  her 
father's  place,  as  he  had  done  for  two  or  three  months,  and  was  then  discharged ; 
that  her  father  and  mother  came  home  that  evening,  and  she  said  nothing  to 
either  of  them  about  what  had  happened,  or  to  any  one,  till  about  five  months 
afterwards,  when  her  father  forced  her  to  tell,  and  she  then  told  him  it  was 
the  defendant,  and  the  time;  that  during  these  five  months  defendant  worked 
at  Mr.  Pearce's,  their  nearest  neighbor,  and  who  lived,  according  to  other  evi- 
dence, about  125  yards  from  her  father's;  that  during  this  time  she  saw  him 
frequently,  but  was  afraid  to  tell,  thinking  that  defendant  was  watching  for 
her,  and  would  kill  her,  as  he  had  threatened. 

Defendant  in  his  evdence  admitted  that  he  had  had  connection  with  the 
prosecuting  witness  four  times,  but  stated  that  she  was  always  willing,  and 
fully  consenting  thereto. 

The  defendant  asked  the  following  instruction,  which  was  refused:  "Al« 
though  the  jury  may  believe,  from  the  evidence,  that  the  defendant  had  inter- 
course with  Cora  Leis»  yet,  unless  that  intercourse  was  forcible  on  the  part  of 
the  defendant,  and  against  the  consent  of  Cora  Leis,  the  jury  will  find  the  de- 
fendant not  guilty;  and,  in  arriving  at  a  conclusion  as  to  the  question  of  force 
and  consent,  the  facts  tliat  the  said  Cora  Leis  made  no  complaint  at  the  time, 
or  within  a  reasonable  time  thereafter,  and  that  pregnancy  followed  a  single 
sexual  connection,  are  legitimate  subjects  of  inquiry  in  determining  whether 
there  was  force  on  the  part  of  the  said  defendant,  or  consent  to  the  inteixsourse 
by  the  said  Cora  Leis." 

The  court  gave  this  instruction  in  a  modified  form,  by  adding,  after  the  word 
"connection,"  when  it  last  occurs  in  the  instruction  asked»  the  words,  "in 
connection  with  the  other  testimony." 

In  view  of  the  fact  that  the  charge  of  rape  is  "an  accusation  easily  made, 
hard  to  prove,  and  still  harder  to  be  defended  by  one  ever  so  innocent,"  and 
the  fact  that,  after  the  occurrence,  defendant  worked,  as  usual,  on  the  place 
for  several  days,  and  for  several  months  at  a  near  neighbor's;  making  no  com- 
plaint for  about  five  months;  afterwards,  when  her  pregnancy,  no  longer  to 
be  concealed,  manifested  itself,  and  bearing  in  this  respect  the  same  relation 
to  this  case  as  the  "tell-tale  crack  in  the  door"  did  in  the  case  of  State  v. 
Burgdorf,  53  Mo.  65, — in  view  of  these  facts,  and  the  further  fact  that  it  is 
scarcely  to  be  believed  that  a  girl  nearly  17  years  of  age,  upon  whom  such  an 
outrage  as  rape  has  been  perpetrated,  on  being  restored  to  the  protecting  care 
of  father  and  mother  a  few  hours  after  the  occurrence,  and  thus  relieved  from 
the  tlureats  of  the  accused,  would  not  at  once  have  thrown  herself  with  her 
sad  story  on  their  protection,  aiid  demanded  the  arrest  and  punishment  of  the 
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offender,  we  are  of  the  opinion  that  the  instruction,  as  asked^  should  have 
been  given,  and  that,  under  the  circumstances  of  this  case,  wecan  reasonably 
infer  that  the  jury  were  misled  by  the  modification  made  by  the  court,  and 
that  it  tended  to  deprive  defendant  of  the  full  benefit  of  the  probative  force  of 
the  facts  above  alluded  to,  and  to  the  full  benefit  of  which  he  was  entitled  un- 
der all  the  authorities.  3  Greenl.  £v.  §  212;  Roscoe,  Grim.  Ev.  (7th  £d.)  879. 
The  Judgment  is  reversed,  and  cause  remanded,  in  which  all  concur. 


KrAXBERGER  V,  EOITER. 
{Supreme  Court  <^  Missouri,    March  21,  1887.) 

1.  Breach  of  Pbomisb  of  Marriaqb->Rblea8j&— Rstubv  of  Ring. 

In  an  action  to  recover  damages  for  breach  of  promise  of  marKage,  defendant  ad- 
mitted the  engagement  to  marry,  and  the  breach  on  his  part,  but  relied  upon  the 
act  of  plain  tin  in  returning  to  him  the  engagement  ring  when  he  told  her  he  no 
longer  loved  her,  and  would  not  marry  her.  ffelcL,  that  such  act  did  not  constitote 
a  waiver  or  release  on  plaintiff's  part  of  her  right  of  action  for  the  breach,  and  the 
jury  should  have  been  peremptorily  instructed  to  find  for  plaintiff. 

2.  Appeal— Rdlino  upon  Evidence— Rkcx)rd. 

The  ruling  of  the  trial  court,  in  refusing  to  allow  a  witness  to  answer  Questions 
put  to  hira,  cannot  be  reviewed,  on  appeal,  where  the  record  does  not  disclose  that 
the  answer  expected  of  the  witness  would  have  been  material  to  the  issue  in  the 
case. 

Appeal  from  circuit  court,  Morgan  county. 

D.  F.  Wray,  for  defendant  in  error.  A,  W.  Anthony,  for  plaintiff  in 
error. 

Braob,  J.  Action  for  damages  for  breach  of  promise  to  marry.  Defend- 
ant admitted  Hhe  engagement,  and  pleaded  a  release.  The  jury  found  a  ver- 
dict for  the  plaintiff  for  $3,000.  The  following  is  all  the  evidence  in  the  case 
that  it  will  be  necessary  ta  consider  in  passing  upon  the  errors  complained  of: 

Plaintiff  testified:  "We  were  engaged  about  three  months,  when  he  com- 
menced to  break  off  the  engagement  by  letters.  At  first  I  could  not  believe 
that  be  meant  what  he  wrote,  and  wrote  him  for  an  explanation.  When  I 
learned  he  was  in  earnest,  it  almost  made  me  crazy.  I  could  not  eat  or  sleep. 
I  came  to  Missouri.  Went  to  Uncle  Mike's.  Stayed  all  night.  Next  morn- 
ing went  to  see  the  defendant.  He  treated  me  very  cool;  would  scarcely 
speak  to  me.  He  said  it  was  time  to  break  off  the  engagement.  He  said 
his  feelings  were  changed*  and  that  he  could  not  marry  me;  that  he  loved 
another  woman;  that  he  loved  her  before  he  met  me:  I  took  oH  the  ring  he 
had  given  me,  and  gave  it  up  to  him;  and  told  him  he  did  not  talk  that  way 
when  he  courted  me,  and  won  my  love;  and  told  him  the  way  he  had  treated 
me  had  broke  my  heart.  I  did  not  know  what  I  was  doing  when  I  gave  him 
tlie  ring.  He  said  he  had  written  to  me,  and  told  me  what  the  reason  was. 
He  then  hung  his  head  down,  and  would  not  talk  to  me  any  more.  I  then 
left  the  room,  and  told  him  I  would  see  him  again.  I  went  to  see  him  be- 
cause I  could  not  believe  what  he  had  written  in  his  last  letters,  as  it  was  so 
different  from  what  he  had  said  and  written  before.  I  have  his  letters." 
(The  letters  were  read  to  the  jury,  but  not  embraced  in  the  bill  of  exo^ 
tions.) 

On  cross-examination,  the  witness  was  asked  the  following  questions: 
''Question.  Since  this  conversation  had  with  defendant,  and  after  you  had 
given  up  the  ring  and  presents  to  defendant,  did  you  have  any  conversation 
with  Preacher  Kleckner?  [Objected  to  by  plaintiff,  and  objection  sustained.] 
Did  Preacher  Kleckner  tell  you  that  a  marriage  engagement  could  not  be 
canceled,  and  it  was  your  religious  duty  to  enforce  it,  or  wohis  to  that  effect? 
[Objected  to  by  plaintiff,  and  objection  sustained.]" 

Defendant^  in  his  own  behalf,  testified:  **I  wrote  the  letters  read  in  evi- 
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•dence.  I  referred  to  another  lady  in  one  of  those  letters.  I  was  engaged  to 
her  before  I  was  engaged  to  plaintiff.  I  thought  I  had  got  over  my  love  to 
her,  and  told  plaintiff  so  before  we  were  engaged,  but  found  I  had  not,  and 
changed  my  mind  about  marrying  plaintiff,  and  wrote  to  plaintiff  imme- 
diately. She  came  to  my  father's  house  to  see  me.  I  told  her  how  it  was; 
that  I  could  not  marry  her  with  a  clear  conscience;  and  she  offered  me  the 
ring, — our  engagement  ring, — and  some  other  presents  1  had  made  her.  I 
did  not  take  them,  but  told  her  she  could  keep  them.  She  laid  them  on  the 
bureau,  and  left  them.  When  she  left  she  said  she  would  see  me  again  about 
it.    We  had  no  more  conversation." 

On  cross-examination  he  said:  "I  conveyed  the  impression  to  her  that  it 
would  be  wrong  for  me  to  marry  her.  I  told  her  that  I  had  become  con- 
vinced I  could  not  marry  her  while  I  loved  this  other  lady.  This  was  before 
she  handed  me  the  ring.  I  told  plaintiff's  uncle  the  day  we  had  the  talk  that 
I  would  not  marry  the  plaintiff." 

Miss  Roiter,  sister  of  defendant,  testified  in  his  behalf:  "I  saw  the  plain- 
tiff when  she  came  out  of  the  room  after  the  conversation  with  defendant  at 
my  father's  house.  She  told  me  that  defendant  did  not  love  her  any  more, 
and  that  if  he  did  not  love  her  she  did  not  want  him.  She  was  crying  at  the 
time,  and  went  away  from  our  house  crying. " 

The  exception  to  the  ruling  of  the  court  refusing  to  allow  plaintiff  to  an- 
swer the  questions  set  out  in  the  evidence  is  not  well  taken.  The  questions 
do  not  disclose  the  fact  that  any  answer  the  witness  might  make,  responsive 
thereto,  would  be  material  evidence  in  the  case,  and  the  purpose  for  which 
they  were  asked  Is  in  no  way  disclosed  except  by  the  questions  themselves. 
AtUl  Sav.  Bank  v.  Aull,  80  Mo.  199;  State  v.  Leland,  82  Mo.  260;  Jackson 
V.  Hardin,  88  Mo.  176. 

We  deem  it  unnecessary  to  set  out  the  instructions  given^nd  refused  in 
this  case,  for  the  reason  that,  as  we  view  the  evidence,  there  was  but  one 
question  to  be  submitted  to  the  jury,  and  that  was  the  amount  of  the  damages, 
and  the  instruction  given  by  the  court  on  that  subject  was  unobjectionable. 
The  contract  of  the  defendant,  and  his  refusal  to  perform  it,  was  admitted; 
and  there  was  no  evidence  tending  to  show  that  the  contract  was  rescinded 
by  agreement  of  the  plaintiff,  or  that  she  ever  released  her  action  thereon  for 
•damages  for  its  breach.  On  the  contrary,  the  uncontradicted  evidence  of  both 
parties, — and  there  is  no  conflicting  evidence  in  the  case, — was  to  the  effect  that 
iiie  defendant,  during  the  pendency  of  the  engagetnent,  having  transferred 
his  affection,  the  sole  basis  upon  which  such  a  contract  should  rest,  to  another, 
without  in  any  manner  consulting  the  feelings  or  wishes  of  the  plaintiff,  in- 
formed her  first  by  letter  that  he  had  changed  his  mind  about  marrying  her; 
that  he  loved  another;  and  afterwards,  when,  scarce  crediting  the  fact  which 
had  thus  been  communicated,  she  comes  from  Illinois  to  Missouri,  and  seeks 
an  interview  with  him,  in  order  that  she  might  learn  certainly  what  his  dis- 
position and  intentions  towards  her,  he  again  informs  her  that  he  loves  an-  ' 
•other,  and  that  he  will  not  marry  her.  Tully  realizing  then  that  she  had  in- 
deed lost  the  love  that  he  had  once  assured  her  was  hers,  and  upon  the  faith 
of  which  she  had  engaged  herself  to  him,  and  that  his  determination  not  to 
marry  her  was  final  and  conclusive,  she  takes  from  her  finger  the  engagement 
ring  once  given  her  as  a  token  of  his  sincerity  and  fidelity,  now  a  memento 
•only  of  his  fickleness  and  treachery,  and,  in  her  express  words,  "gave  it  up  to 
him,"  and  went  crying  from  his  presence.  This,  forsooth,  is  claimed  to  be 
evidence  that  the  plaintiff  agreed  to  rescind  the  contract,  and  release  the  de- 
fendant from  the  obligations  thereof.  The  giving  up  by  plaintiff  of  her  en- 
igagement  ring,  thus  wrung  from  her  by  the  action  of  the  defendant,  is  to  be 
tortured  into  an  agreement  to  rescind  a  contract  which  the  defendant  had  al- 
ready refused  to  perform,  and  to  the  performance  of  which  he  had  interposed 
an  insuperable  barrier  in  the  mind  of  the  plaintiff,  as  it  would  be  in  the 
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mind  of  every  true  woman,  into  an  agreement  to  rescind  a  contract  tbat  she 
was  never  asked  or  afforded  an  opportunity  to  rescind. 

The  defendant,  by  his  own  action,  had  left  her  no  choice  in  the  matter;, 
nothing  that  she  could  do  but  accept  the  situation  he  made  for  her,  abandon 
all  hope  of  the  marriage,  give  up  the  symbol  of  that  hope,  and  seek  such  com- 
pensation in  damages  as  the  law  could  give  her  for  the  injury  she  had  suf- 
fered, without  fault  on  her  part,  at  the  hands  of  the  defendant;  and  this,  the 
only  remedy  left  her,  she  seeks  in  this  case,  her  damages  having  been  assessed, 
under  proper  instructions,  by  a  jury,  whose  verdict  there  is  nothing  in  the 
record  even  to  suggest  was  in  any  way  affected  by  passion  or  prejudice. 

There  was  no  error  in  the  refusal  of  the  court  to  give  any  of  the  instruc* 
tions  asked  for  by  the  defendant,  and  those  given  presented  the  case  to  the  jury 
even  more  favorably  to  the  defendant  than  he  could  have  asked  upon  the  ev- 
idence, upon  which  the  court  might  have  well  instructed  the  jury  that  there 
was  no  evidence  tending  to  prove  a  release  as  pleaded. 

The  judgment  of  the  circuit  court  is  affirmed. 

(Allconcar»  except  Nobton,  C.  J.,  absent.) 


Skelton  and  others  e.  Sageet, 
(Supreme  Court  of  ^Rasonri.    March  21, 1887.) 

1.  Writs— Service  by  Publication— Miskomer  of  Party. 

When  a  party  is  soed  by  a  wrong  name,  and  service  of  summons  is  actually 
made  on  the  person  intended,  and  he  does  not  appear  and  plead  in  abatement,  the 
judgment  rendered  in  sacli  case  is  not  void ;  for  the  service  informs  him  of  the 
pendency  of  the  action,  and,  if  he  would  take  advantajse  of  the  misnomer,  he  most 
plead  it  in  abatement:  but,  when  the  suit  is  against  a  non-resident,  the  use  of  a 
wrong  nameJn  the  order  of  publication  gives  him  no  notice,  and  the  judgment  is 
void,  unless  Be  enters  his  appearance. 

2.  Same. 

In  an  action  against  a  non-resident,  the  order  of  publication  of  summons  gave  his 
name  as  **Q.  Noland,"  instead  of  "  Quinces  R.  Noland."  He  did  not  actually  ap- 
pear in  the  case.    Heldj  such  publication  conferred  no  jurlsdicUon  on  the  court. 

Appeal  from  circuit  court,  De  Ealb  county. 

Haynes  A  Haynes,  for  respondents.    J,  T.  ffanoood  and  JRamey  dt  Brown, 
for  appellant. 

Norton,  0.  J.  This  is  a  suit  in  ejectment  by  the  widow  and  heirs  of 
Charles  W.  Skelton  to  recover  possession  of  the  W.  |of  N.  W.  ^  of  section  5, 
township  27,  range  30,  in  De  Ealb  county.  In  Support  of  their  title,  plain- 
tiffs put  in  evidence  an  exemplification,  duly  authenticated,  of  letters  patent 
of  the  United  States,  dated  in  1856,  granting  the  above  described  land  to  one 
Quinces  B.  Noland.  They  also  put  in  evidence  a  tax  deed  reciting,  in  sub- 
stance,  that  on  the  eleventh  of  October,  1878,  judgment  was  rendered  in  the 
De  Kalb  county  circuit  court  in  favor  of  the  state,  at  the  relation  of  the 
collector  of  said  county,  and  against  Q.  R.  Noland  and  Joseph  A.  Wood- 
ward, for  the  sum  of  ^12. 75,  delinquent  taxes  on  the  said  land  for  the  year 
1876,  and  costs  taxed  at  $20.55,  which  judgment  was  declared  to  be  a  lien  on 
said  land;  and  that,  in  pursuance  of  an  execution  issued  on  said  judgment, 
the  land  was  sold  to  Charles  W.  Skelton  for  the  sum  of  $1.45.  This  deed 
was  admitted  in  evidence  without  objections.  Evidence  was  introduced  by 
plaintiffs  showing  that  said  Charles  Skelton  died  intestate,  and  that  plaintiffa> 
were  his  heirs. 

Defendant  introduced  in  evidence  the  record  and  proceedings  inthe  taxsuit» 
from  which  it  appeared  that  the  suit  was  brought  against  Q.  B.  Noland  and 
Joseph  A.  Woodward;  that  it  was  alleged  in  the  petition  that  they  were  non- 
residents of  the  state;  that  defendants  were  notified  by  publication  in  a  news- 
paper of  the  pendency  of  the  suit,  and  not  otherwise;  that  defendants  did  not 
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appear  in  said  suit;  andtfaat,  in  all  .the  proceedings  in  said  suit,  the  nnme  of 
said  Noland  appeared  as  Q.  B.  Koland,  and  not  otherwise.  The  defendant 
offered  to  prove  that  all  the  taxes  on  said  land  for  the  year  1876  had  been  paid 
prior  to  the  bringing  of  said  suit,  which  the  court,  on  objection  of  plaintiffs,, 
refused  to  receive. 

On  this  state  of  the  case  the  court  instructed  the  JU17  that  plaintiffs  were 
entitled  to  recover,  and  judgment  was  rendered  accordingly,  from  which  de- 
fendant has  appealed,  and  contends  that  the  circuit  court,  in  virtue  of  the  tax 
suit  against  Q.  B.  Noland  and  Joseph  A.  Woodward,  and  the  order  of  publi- 
cation of  notice  made  therein,  did  not  acquire  jurisdiction  of  Quinces  B.  Noland  ; 
that  no  presumption  in  law  is  to  be  indulged  that "  Q. "  stands  for  Quinces ;  and 
that  an  order  of  publication  against  a  defendant  which  gives  the  initial  letter 
of  a  Christian  name,  where  there  is  no  appearance  under  such  publication,, 
does  not  give  the  court  Jurisdiction. 

We  are  of  the  opinion  that  the  above  points  are  well  taken.  While  it  has 
been  held  by  this  court  that  the  middle  name  of  a  person  is  no  part  of  his. 
name,  this  rule  has  never  been  extended  to  the  Chistian  name;  but,  on  the  con- 
trary, the  law  presumes  that  every  person  has  a  Christian  as  weU  as  a  surname-,, 
and  in  the  case  of  Martin  v.  Barron,  37  Mo.  301,  where  the  main  point  re- 
lied ujpon  by  the  defense  was  that  defendant,  being  described  in  the  writ  by 
the  initial  of  his  Christian  name,  and  the  officers'  return  of  service  being  in 
the  same  defective  manner,  that  there  was  nothing  to  show  on  the  record  that 
he  was  ever  served  with  process,  or  that  the  court  acquired  jurisdiction  over 
him,  and  that  the  proceeding  and  judgment  are  void,  it  is  said:  **The  Chris- 
tian and  surname  of  both  plaintiff  and  defendant  should  be  set  forth  with  ac- 
curacy; for  since  names  are  the  only  marks  and  indicia  which  human  kind  can 
understand  each  other  by,  if  the  name  be  omitted  or  mistaken,  there  is  a  com- 
plaint against  nobody.  But,  when  the  service  has  been  read  by  a  wrong  name» 
the  misnomer  or  want  of  a  name  is  pleadable  in  abatement." 

It  is  very  clear  from  the  above  case  that,  when  a  party  is  sued  by  a  wrong 
name,  and  service  of  the  writ  is  actually  made  on  the  person  intended,  and  he 
does  not  appear  and  plead  in  abatement,  that  the  judgment  rendered  in  such 
case  is  not  void.  But  a  distinction  exists  between  such  a  case  and  a  case 
where  the  suit  is  against  a  non-resident,  where  the  only  notice  is  by  publica- 
tion of  notice,  and  no  appearance  is  made.  In  the  former  case,  where  there 
is  a  mistake  in  the  name,  and  the  writ  is  served  on  the  right  party,  he  is. 
thereby  informed  that  he  is  the  person  meant;  and,  to  take  advantage  of  the 
misnomer,  he  must  appear  and  plead  the  misnomer  in  abatement. 

In  the  latter  case,  when  a  wrong  name  is  used  in  an  order  of  publication^ 
the  party  really  intended  receives  no  such  notice  that  he  is  the  party  intended 
as  one  who  is  personally  served  with  a  writ,  whicii  service  designates  him  a& 
the  person  meant  to  be  sued.  While  the  service  of  the  wiit  in  the  former  case- 
is  a  demonstration  that  the  person  upon  whom  it  is  served  is  the  person  in- 
tended to  be  sued,  in  the  latter  case  notice  by  publication  is  a  proceeding 
against  the  name,  and,  to  give  such  notice  as  the  service  of  a  writ  impaits,  it 
should  be  correctly  set  forth,  and,  if  it  is  not  so  set  forth,  it  is  ineffectual  as  a. 
notice.  It  would  seem  that  an  order  of  publication  of  notice  against  J.  Smith 
would  impart  the  same  notice  to  James,  Joseph,  John,  Jonathan,  or  Jackson 
Smith,  but  it  would  not  impart  to  any  one  of  them  notice  of  the  fact  that  he 
was  the  J.  Smith  intended  by  the  notice,  while  the  service  of  a  writ  upon  any 
one  of  them  would  inform  him  that  he  was  the  Smith  intended. 

These  views  seem  to  be  supported  by  the  cases  of  Gardner  v.  8tate,  4  Ind. 
682;  Bntrekin  ▼.  Chambers,  11  Kan.  368;  Bray  v.  McClury,  55  Mo.  128. 

The  Judgment  is  reversed,  and  the  cause  remanded,  in  which  all  the  judges 
concur  except  the  writer  of  this  opinion. 
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BosE  V.  FmsT  Nat.  Bank  of  SpRiNanELD. 

(.Supreme  Court  of  MiswurL    March  21, 1887.) 

Eyidenob — ^Hakdw BrriNG — Compabiboit — Fa lse  Siqnatubes. 

In  an  action  by  a  depositor  against  a  bank  to  recover  the  amount  of  a  check  paid 
by  the  bank,  and  char^^ed  to  him,  the  Issue  was  as  to  the  genuineness  of  the  signa- 
ture to  the  check.  The  cashier  testified  that  the  signature  was  genuine.  Upon 
cross-examination,  plaintiff  showed  him  a  number  of  signatures  of  his  (plaintiff's) 
name.  Witness  stated  they  were  all  genuine.  Plaintiff,  in  rebuttal,  proved  bv  an- 
other witness  that  plaintiff  had  not  written  them.  Jl^d,  the  signatures  were  inad- 
missible, either  to  test  the  witness  as  an  expert,  or  his  knowledge  of  plaintiff*8  hand- 
writing. 

Appeal  from  circuit  court,  Greene  county. 

Massey  c&  McAfee^  for  respondent.     27.  R,  Vaughan,  for  appellant. 

Black,  J.  This  was  an  action  to  recover  a  balance  of  $200  claimed  to  be 
due  on  plaintiff's  deposit  account.  The  bank  had  paid  and  charged  to  his  ac- 
count a  check  for  a  like  amount,  purporting  to  be  signed  by  the  plaintiff. 
Whether  this  check  was  genuine  or  a  forgery  was  the  issue  tried.  For  the  de- 
fense, the  cashier  testified  that  he  knew  tlie  plaintiff's  handwMting.  He  ex- 
amined the  disputed  check,  and  several  other  checks  then  in  evidence,  for 
other  purposes,  and  conceded  to  be  genuine,  and  stated  that  the  signatures  Lo 
all  of  the  checks  were  in  the  handwriting  of  the  plaintiff;  that  tliey  were  aU 
alike.  On  cross-examination,  counsel  for  plaintiff  placed  before  the  witness 
the  name  of  W.  P.  Rose,  written  upon  two  blank  checks,  concealing  from  his 
view  the  other  portions  of  the  checks,  and  asked  him  in  whose  handwriting 
these  signatures  were.  Witness  answered  that  if  checks  signed  as  these 
w«re,  were  presented  to  the  bank,  he  would  pay  them  as  Rose's  checks. 

Plaintiff,  in  rebuttal,  called  another  person,  who  stated  that  he  wrote  the 
name  of  W.  P.  Rose  on  the  blank  checks  during  the  progress  of  the  trial.  Ob- 
jections were  made  to  the  above  cross-examination,  and  examination  in  rebut- 
tal. 

Where  there  are  other  writings  in  the  case  conceded  to  be  genuine,  they 
may  be  used  as  standards  of  comparison,  and  the  comparison  may  be  made 
by  the  jury  with  or  without  the  aid  of  experts.  1  Greenl.  Ev.  §  578;  State  v. 
8eotU  45  Mo.  802;  State  v.  Tompkins,  71  Aio.  614.  But  with  us  such  papers 
can  only  be  used  when  no  collateral  issue  can  be  raised  concernmg  them.  1 
Oreenl.  Ev.  §  581;  State  v.  Clinton,  67  Mo.  380.  The  signatures  upon  the 
blank  checks  were  designed  to  and  did  present  a  collateral  issue,  and,  under 
the  rule  before  stated,  the  witness  should  not  have  been  questioned  as  to  them, 
unless  the  rule  is  to  be  relaxed  in  favor  of  a  cross-examination. 

In  Griffits  v.  Ivery,  11  Adol.  &  E.  322,  the  defendant  produced  witnesses 
who  testified  that  they  were  acquainted  with  his  handwriting,  and  believed 
the  acceptance  was  not  his.  Plaintiff  then  offered  to  lay  a  paper,  purporting 
to  be  signed  by  the  defendant,  before  each  witness  on  cross-examination,  and 
asked  them  in  turn  whether  they  believed  the  signature  to  be  that  of  the  de- 
fendant, for  the  purpose  of  testing  their  knowledge  of  his  writing.  It  was 
ruled  that  the  paper  could  not  be  shown  to  the  witness,  and,  with  respect  to 
this  ruling,  CoLSiBiDeB,  J.,  said:  ''We  must  not  allow  papers  which  are  not 
evidence  in  the  cause  to  be  let  in  for  any  purpose  whatever.  It  is  said  that 
this  was  offered  merely  for  the  purpose  of  trying  the  knowledge  of  the  wit- 
ness, but  the  inquiry  would  not  stop  there." 

In  Doe  V.  Newton,  5  Adol.  &  E.  514,  where  the  issue  was  as  to  the  genu- 
ineness of  a  signature  to  a  will  produced  by  the  defendant,  the  plaintiff^s 
oounsel,  on  cross-examination  of  one  of  defendant's  witnesses,  put  into  his 
hand  some  letters  which  witness  said  he  believed  to  be  6f  the  testator's  writ- 
ing. On  behalf  of  the  plaintiff,  it  was  proposed  to  submit  the  letters  to  the 
jury,  that  they  might  compare  them  with  the  disputed  signaturef  and  thereby 
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judge  both  of  its  genuineness  and  of  the  credit  due  to  the  witness.  Thelefters 
were  not  in  evidence  for  any  other  purpose,  and  were  excluded,  and  this  rul- 
ing was  affirmed.     See,  also»  Doe  v.  SuGJcermof^ef  5  Adol.  &  E.  703. 

In  Masaey  v.  Farmers'  Nat.  Bank,  104  111.  327,  the  bank  sued  Massey  on  a 
note.  For  the  bank  a  witness  testified  that  some  years  before  he  had  seen 
Massey  write,  and  that  it  was  his  impression  that  tlie  signature  of  the  name 
of  Massey  to  the  note  was  in  his  handwriting.  On  cross-examination,  de- 
fendant's counsel  handed  the  witness  a  papei'  liaving  written  on  it  the  numa 
*'H.  E.  Massey"  16  times,  and  asked  the  witness  to  point  out  the  genuine 
signatures,  if  any  there  were.  It  was  then  contended  that  the  evidence  was 
proper  on  cross-examination,  but  the  court  held  that  the  evidence  was  prop- 
erly excluded. 

Extrinsic  signatures,  offered  to  be  used  on  cross-examination,  were  held  to 
have  been  properly  excluded  in  First  Nat.  Bank  v.  Bobeit.  41  Mich.  710,  3 
K.  W.  Rep.  199. 

The  rule  which  excludes  extrinsic  papers  and  signatures  is  substantially 
the  same  in  the  direct  and  cross-examinationi  as  wiU  be  seen  from  the  fore- 
going authorities.  Papers  not  apart  of  the  case,  and  not  relevant  as  evidence 
to  the  other  issues,  are  excluded  mainly  on  the  ground  that  to  admit  such 
documents  would  lead  to  an  indefinite  number  of  collateral  issues,  and  would 
operate  as  a  surprise  upon  the  other  party,  who  would  not  know  what  docu- 
ments were  to  be  produced,  and  hence  could  not  be  prepared  to  meet  them. 
The  reason  of  the  rule  applies  to  the  cross-examination  with  as  much  force  as 
to  the  direct  examination.  The  signatures  should  have  been  excluded, 
whether  used  to  test  the  witness  as  an  expert,  or  to  test  his  knowledge  of  the 
handwriting  of  the  plaintifC. 

We  cannot  say  the  evidence  did  no  harm.  The  error  was  in  the  reception 
of  evidence  on  the  only  disputed  fact  in  the  case,  and  the  judgment  mast  be 
reversed,  and  the  cause  remanded.    It  Is  so  ordered. 

Norton,  C.  J.,  and  Sherwood,  J.,  absent 
(The  other  judges  concur.) 

Berry  f>.  Ewing  and  others. 
{SuprtfiM  Court  qf  Mmouri,    March  21, 1887.) 

ExSCCnOir— HOXXBTXAD— GUABDUV'S  BONI>-*-SUBETY. 

B.,  as  gaardian  and  curator  of  I.,  gave  bond,  with  £.  as  surety,  in  1860.  B.  ac- 
quired land  in  1855  and  1859,  which  he  claimed  as  his  homestead,  hut  the  deeds 
were  not  recorded  until  1871.  In  1882, 1,  obtained  a  judgment  against  B.  on  the 
bond,  and  E.  was  compelled  to  pay  $1,000,  to  recover  which  he  suedB.,  obtained 
judgment,  and  levied  on  the  alleged  homestead.  Held,  that  when  £.  signed  the 
bond,  this  created  an  existing  cause  of  action  contingent  upon  B.'s  default,  and  that 
the  payment  by  E.  related  to  the  date  of  the  bond,  which,  being  anterior  to  the  ac- 
quisition of  the  homestead,  rendered  the  land  liable  to  the  execution,  under  the 
provisions  of  Rev.  St.  Ho.  1879,  |2695,  providing  that  a  homestead  shall  be  subject 
to  execution  on  all  causes  of  action  existing  at  the  time  of  acquiring  it.^ 

Appeal  from  circuit  court,  Moniteau  county. 

Wood  di  Edwards^  for  respondent.    Moore  <&  Williams,  for  appellants. 

Sherwood,  J.  The  plaintiff  obtained  a  temporary  injunction  against  Ew- 
ing  and  the  sheriff,  restraining  them  from  selling  under  fl.  fa.  a  certain  80 
acres  of  land  owned  by  plaintiff.  On  final  hearing  the  injunction  was  made 
perpetual.  The  facts  on  which  the  action  of  the  trial  court  is  bottomed,  as 
shown  by  the  agreed  statement,  are  as  follows:  Berry  was  the  guardian  and 

*  As  to  what  debts  will  render  the  honiestead  subject  to  execution,  see  Butler  v.  Nel- 
son, (Iowa,)  32  N.  W.  Rep.  399;  Roberts  v.  Riggs,  (Ky.)  1  8.  W.  Rep.  431;  Holcomb  v. 
Hood,  Id.  401. 
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curator  of  his  nephew,  L.  0.  Isom;  gave  bond  as  such,  in  1860,  with  Ewing 
as  surety.  In  1882,  Isom  having  obtained  Judgment  against  Berrj  and  Ewing 
on  the  curator^s  bond,  the  latter  was  compelled  to  pay  the  sum  of  81,000,  and 
thereupon  brought  suit,  and  recovered  Judgment,  and  caused  execution  to  he 
levied  on  the  land  in  question,  on  which  Berry  has  resided  since  1857,  and 
now  claims  to  be  exempt  as  a  homestead;  and  on  this  theory  the  injunction 
was  made  perpetual.  The  deeds  under  which  Berry  claims  were  made  in  1855 
and  1859,  but  were  not  put  on  record  till  1871. 

The  only  question  presented  by  the  record  is  whether  the  daim  of  Ewing, 
as  surety,  antedated  the  claim  of  Berry  to  the  land  as  a  homestead;  for,  if  It 
did,  then  the  former  claim  must  prevail. 

At  the  time  Ewing  became  a  surety  on  Berry^s  bond  there  was  no  home- 
stead law  in  force  in  this  state,  nor  was  there  such  a  law  for  several  years 
thereafter;  and,  when  Ewing  signed  the  bond,  this  act  of  his  created  an  exist- 
ing cause  of  action  contingent  upon  Berry's  default.  An  implied  contract 
was  then  raised  by  the  law  between  Berry,  the  principal,  and  Ewing,  the 
.surety,  that  the  former  should  indemnify  the  latter;  and  this  implied  contract 
took  effect  from  the  date  of  the  surety's  signing  the  bond,  and  not  merely 
from  the  time  he  paid  the  money;  the  payment  in  such  case  relating  to  the 
inception  of  the  implied  liability.  Thus,  where  such  a  liability  was  created 
by  reason  of  a  surety's  signing  as  aforesaid,  and  afterwards  a  homestead  act 
was  passed,  and  the  surety,  after  the  passage  of  the  act,  paid  the  debt,  it  was 
ruled  that  the  demand  of  the  surety  was  superior  to  the  claim  of  homestead 
exemption.  Thomp.  Homest.  &  Ex.  §  315;  Rice  v.  Southgate,  16  Gray,  142; 
Appleton  V.  Basoom,  3  Mete.  169.  And  when  Ewing,  as  surety,  signed 
Berry's  bond,  the  implied  contract  of  indemnity  took  immediate  effect,  and 
became  a  vested  right,  arising  on  a  contract  which  subsequent  l^slation 
could  not  divest,  even  if  so  intended;  for  this  would  amount  to  impairing  the 
obligation  of  a  contract, — a  contract  implied  by  the  law.  Thomp.  Homest. 
&  Ex.  §g  10,  15;  Gunn  v.  Barry,  15  WaU.  610. 

By  the  terms  of  the  constitution  in  force  when  the  implied  contract  with 
the  surety  was  made,  the  legislature  was  forbidden  to  pass  any  law  impairing 
the  obligation  of  contracts,  etc.  The  homestead  exemption  of  Berry,  there- 
fore, could  not  prevail,  even  if  authorized  by  the  legislature;  for  this  would 
'  have  been  in  contravention  of  both  the  state  and  of  the  federal  constitutions. 
Harvey  v.  Wickham,  23  Mo.  112.  But,  under  the  terms  of  the  statute,  the 
homestead  is  subject  to  levy  of  execution  on  all  causes  of  action  existing  at 
the  time  of  acquiring  such  homestead.    Bev.  St.  1879,  g  2695. 

As  already  seen,  the  caus^  of  action  in  this  case  existed  long  anterior  to 
Berry's  acquisition  of  the  homestead.  Consequently  Ewing  had  the  right  to 
levy  upon  it.  Just  as  he  would  upon  any  other  land;  his  remedy  at  law  being 
adequate  and  ample,  so  that  no  manner  of  necessity  existed  for  him  to  go 
into  a  court  of  equity  in  order  to  assert  his  right. 

Fo^  these  reasons  the  Judgment  should  be  reversed,  and  the  petition  be dis- 
.missed. 

(All  concur.) 

BuTLEB  and  others  v,  Henbt. 

{Supreme  Court  of  Arkansas.    March  26,  18S7.) 

Pabtnemhip— Evidence. 

Evidence  that  A.  was  a  partner  in  a  certain  company  in  September,  and,  as  such, 
signed  contracts  reciting  a  contract  made  by  the  company  in  Mar<^,  Is  not  compe- 
tent in  order  to  charge  him.upon  a  debt  contracted  by  the  company  in  July. 

Appeal  from  circuit  court,  Miller  county. 

O.  D.  Scott,  for  appellants.     U.  Jf.  d-  Q.  B*  Rose,  for  ap;pellee« 
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Smootb,  Special  Jndge.  The  appellants,  Butler,  Qihb  A  Co.,  sued  Frank 
M.  Henry  and  others  as  partners  under  the  firm  name  of  the  Carolina  Build- 
ing Company  on  an  account  for  shingles,  of  the  date  of  July  24,  1878,  for  the 
sum  of  $141.68.  The  issues  were  disposed  of,  as  to  the  other  defendants,  with- 
out contest,  but  Henry  answered,  denying,  in  substance,  that  be  was  a  mem- 
ber of  said  company  at  the  time  of  the  making  of  the  contract  sued  on,  and  his 
liability  on  the  same.  The  verdict  and  judgment  were  for  Henry,  and  Butler, 
•Gibb  &  Co.  have  brought  the  case  here  by  appeal.  The  only  question  before 
us  is  upon  the  exclusion  of  certain  evidence  offered  in  the  court  below  by  ap- 
pellants. 

Gibb,  on  the  part  of  appellants,  testified  that  Sewell,  one  of  the  defendants, 
bought  the  goods  for  the  Carolina  Building  Company,  and  that  they  were 
shipped,  according  to  SewelPs  instructions,  to  Sherman,  Texas,  the  nearest 
•depot  to  defendants  at  that  time;  and  he  further  testified  that  he  did  not  know 
who  composed  said  company.  In  connection  with  Gibb's  evidence,  the  appel- 
lants offered  the  depositions  of  G.  B.  P.  Maxwell,  with  exhibits,  and  the  dep- 
osition of  C.  E.  Mitchell,  as  tending  to  prove  that  Henry  was  a  member  of 
the  company  at  the  time  the  contract  sued  on  was  made,  and  as  such  liable 
tliereon.  The  substance  of  Maxwell's  deposition  is  that  he  became  acquainted 
with  the  company  in  September,  1878,  through  business  transactions  with  it, 
which  continued  up  to  1879,  and  that,  while  these  transactions  were  pending, 
Henry  was  held  out  to  him  as  a  member  of  the  company;  that  during  that 
time  a  number  of  written  contracts  were  entered  into  between  witness  and 
the  company,  in  which  Henry  joined  as  a  member.  These  contracts  were 
made  exhibits  to  Maxwell's  deposition.  The  substance  of  Mitehell's  deposi- 
tion is  this:  He  prepared  the  contntct  (Exhibit  A  to  Maxwell's  deposition) 
of  the  date  of  September  9,  1878.  At  the  time  of  preparing  said  contract, 
or  a  few  days  before,  he  saw  Henry  in  Hope,  Arkansas,  in  company  with  Se- 
well and  Tread  way,  or  one  of  them,  and  in  the  course  of  conversation  learned 
that  Henry  was  a  member  of  said  company,  and  interested  with  it  in  a  cob- 
tract  to  build  a  court-house  in  Cook  county,  Texas .  Witness  learned  this  from 
Henry,  or  from  his  conversation  with  others  in  the  presence  of  witness.  Cer- 
tain recitals  contained  in  Exhibits  C  and  B  to  Maxwell's  deposition  are  also 
relied  on  by  appellants.  They  are  in  substance  as  follows:  Exhibit  C,  which 
was  executed  on  the  eighteenth  day  of  October,  1878,  by  Sewell,  and  was  rati- 
fied by  Henry  and  others  as  members  of  the  company,  recites  substantially  that 
-Sewell,  on  tlie  twenty-fifth  of  March,  1878,  made  a  contract  with  Cook  county, 
Texas,  to  build  a  court-house,  ete.  And  Exhibit  B,  which  was  executed  on 
the  third  day  of  May,  1879,  by  Henry  and  others,  as  members  of  the  company, 
recites  as  follows:  ''That  whereas,  on  the  eighteenth  day  of  October,  1878, 
Jesse  P.  Sewell,  as  a  member  of  the  Carolina  Building  Association,  for  him- 
self and  said  association,  entered  into  a  contract  in  writing  with  Granville B. 
r.  Maxwell,  whereby  the  said  Sewell  granted,  bargained,  sold,  and  assigned, 
aliened  and  conveyed,  unto  said  Maxwell  all  the  right,  title,  claim,  interest, 
and  equity  which  said  Sewell  himself,  and  the  said  building  association,  had 
in  and  to  a  certain  contract,  before  that  time  entered  into  by  said  building  as- 
sociation with  the  county  of  Cook,  in  the  state  of  Texas,  for  the  erection  of  a 
county  court-house  in  said  county  and  state,"  ete.  And  further  on,  in  the 
same  instrument,  the  parties  executing  the  same  (Henry,  among  others)  styled 
themselves,  "We,  the  members  of  the  Carolina  Building  Association," 'ete^ 
These  depositions  of  Maxwell  and  Mitchell  and  the  exhibits  were  excluded  by 
the  court  below,  and  the  point  before  this  court  is  as  to  whether  they  were 
j)roperly  excluded. 

The  legal  proposition  urged  by  the  appellant  is  that,  when  the  existence  of 
.  a  personal  relationship  or  state  of  things  is  once  established  by  proof,  the  law 
presumes  the  same  to  continue  until  the  contrary  is  shown,  or  a  different 
^presumption  is  raised  by  the  nature  of  the  subject  in  question;  and  that  the 
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existence  of  a  partnership,  having  been  once  proved  at  a  particular  time»  wiir 
be  presumed  to  continue  until  a  dissolution  is  proved.  This  position  is  con- 
ceded by  appellee,  and  is  well  supported  by  authority.  1  Greenl.  Ev.  g§  41r 
42;  Irhy  v.  Brigham,  9  Humph.  750;  Eames  v.  Eames.  41  IS".  H.  177;  Mont- 
gomery^  etc..  Plank-road  v.  Webb,  27  Ala.  618;  StUlivan  v.  Goldman,  19  La. 
Ann.  12;  Mullen  v.  Pryor,  12  Mo.  807;  Leport  v.  Todd,  32  N.  J.  Law,  124; 
People  V.  MoLeod,  1  Hill,  377;  Hood  v.  Hood,  2  Grant,  Cas.  229;  Prather  v. 
Palmer,  4  Ark.  456.  And  the  appellant  insists  that  the  evidence  excluded 
tended  to  prove  that  Henry  was  a  partner  in  the  said  building  company  on 
the  twenty-fifth  of  March,  1878,  and  that,  under  the  legal  rule  stated  above, 
it  ought  to  have  been  admitted.  On  the  other  hand,  the  appellee  insists  that, 
while  it  is  true  that  a  relation  once  shown  to  exist  Is  presumed  to  continue, 
the  presumption  is  entirely  prospective, — relates  to  time  subsequent  to  that 
at  which  the  relation  has  been  shown  to  exist,  and  does  not  refer  to  any 
period  anterior  thereto.  This,  according  to  the  authorities,  is  also  the  law. 
Murdoch  v.  State,  68  Ala.  569;  Barelli  v.  Lytle,  4  La.  Ann.  557;  Ershine  v. 
Davis,  25  111.  256.  And,  as  a  general  rule  of  law,  a  new  partner,  coming 
into  a  firm  already  existing,  is  not  liable  upon  its  previous  contracts.  He 
must  in  some  way  otlier  than  by  merely  becoming  a  partner  undertake  to  be* 
come  thus  liable  before  he  can  be  so  held.    Lindl.  Partn.  390  et  aeq. 

The  evidence  rejected  shows,  prima  facie,  that  Henry  was  a  partner  as 
early  as  about  the  first  of  September,  1878,  and  that  a  partnership  existed 
under  the  firm  name  of  the  Carolina  Building  Company  as  early  as  March  25, 
1878,  and  that  on  that  date  Sewell,  for  said  company,  contracted  with  Cook 
county,  Texas,  to  build  a  court-house,  and  that  said  contract  was  made  before 
the  purchase  of  the  shingles ;  and,  if  the  mere  existence  of  the  partnership, 
before  the  purchase,  were  the  question  at  issue,  it  is  probable  that  the  evi- 
dence ought  not  to  have  been  rejected.  That,  however,  is  not  the  issue.  The 
issue  is  this:  Did  the  partnership  exist  at  the  time  of  the  contract  sued  on, 
with  Henry  as  a  partner  in  it?  He  does  not  deny  that  the  partnership  existed 
at  the  time  the  goods  were  bought,  but  that  he  was  a  member  of  it  at  that 
time.  And  we  have  been  able  to  find  nothing  in  the  rejected  evidence  tend- 
ing to  show  that  Henry  was  a  member  of  the  partnership  on  the  twenty-fifth 
of  March,  1878,  or  had  anything  to  do  with  the  making  of  the  contract 
of  that  date  for  building  the  court-house,  or  that  he  was  a  member  of  the 
partnership  at  the  time  of  the  purchase  of  the  goods  sued  for.  Henry's  exe- 
cution  of  the  instruments  made  exhibits  to  Maxwell's  deposition,  which  was 
subsequent  to  the  purchase  of  the  shingles,  only  tends  to  show  that  he  was*, 
at  the  time  he  executed  them,  a  member  of  the  firm,  and,  as  such,  had  then 
acquired  an  interest  in  the  contract  for  building  the  court-house,  and  not  that 
he  was  a  member,  or  had  acquired  such  Interest,  in  March  or  July  previous;, 
nor  does  it  tend  to  show  that  Henry  had  in  any  way  agreed  to  become  liable 
for  the -partnership  debts  made  prior  to  his  coming  in  to  it.  We  are  ther^ore 
of  opinion  that  the  rejected  evidence  was  not  pertinent  to  the  i88ue»  and 
that  the  court  below  followed  the  law  in  refusing  to  admit  it* 

The  judgment  is  affirmed. 

Battle,  J.»  did  not  sit  in  this  case. 


State  c.  Chubohill. 

{Suprtmid  Court  of  Arkantoi.    March  26, 1887.) 

Principal  and  Sitrety— Official  Bond— Suoceediito  Tbrics. 

A  state  treasurer  was  delinqoenc  in  his  accounts  at  the  end  of  hfs  second  term  of 
office,  and  upon  entering  on  his  third  term,  instead  of  paying  up  the  deficit,  he 
merely  charged  It  against  himself,  ffeidf  th!^  did  not  have  the  effect  to  release  the 
sureties  on  his  bond  for  the  second  term  fVom  liability  fbrsQch  d6flcit»  and  impose 
the  liability  on  the  sureties  for  his  third  term. 
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2.  Statxs  aud  Statx  OmcfSBs— I^ubabubsb— AoooxrinB— AppoBTiORinBNT  of  CsxDm. 
In  settling  the  treasurer's  accounts,  there  being  nothing  before  the  court  to  show 
to  which  of  the  two  terms  a  particular  credit  should  be  applied,  or  in  what  propor- 
tion it  should  be  divided  between  the  two  terms,  the  amount  will  be  equitably  dia- 
tri bated  between  the  two  accounts. 

Appeal  from  chancery  court,  Pulaski  county. 

Supplemental  opinion  on  motion  for  modification  of  the  decree. 

This  was  an  action  by  the  state  against  the  state  treasurer,  Thomas  J. 
Churchill,  and  the  sureties  upon  his  official  bond,  charging  him  with  negli* 
gence  and  mismanagement  in  keeping  his  accounts,  and  asking  that  a  correct 
account  be  stated  between  him  and  the  state.  Judgment  for  defendants.  The 
state  appealed.    For  original  opinion,  see  3  S.  W.  Eep.  852. 

SuooTE,  Special  Judge.  The  motion  to  modify  the  decree  in  this  case  is 
based  upon  two  grounds:  First,  because  the  court  found  that  the  sum  of 
^,589.04,  for  which  Treasurer  Churchill  erroneously  took  credit  on  sinking 
fund  account  for  auditors'  warrants  redeemed  in  currency  in  the  latter  part 
of  his  second  term,  and  with  which  he  again  charged  himself  in  his  third  and 
last  term,  was  a  defalcation  in  and  charg&ible  upon  him  and  his  sureties  for 
his  second  term;  and,  second,  because  the  court  made  an  equitable  appropria- 
tion of  the  $145,000  burned  scrip,  for  which  he  is  allowed  credit,  on  Lough- 
borough bond  account,  between  the  shortage  appearing  on  that  account  in  his 
first  and  second  terms,  instead  of  following  the  report  of  the  master,  and  ap- 
proprii^ting  enough  of  it  to  entirely  discharge  that  account  for  the  second 
term  before  appropriating  any  of  it  to  the  shortage  in  the  first  term. 

1.  It  is  urged,  on  behalf  of  the  sureties  on  the  second  bond,  that  the  er- 
roneous credit  of  $9,589.04,  taken  in  the  second  term,  was  rectified  by  the 
charge  of  the  same  amount  in  the  third  term,  and  that  the  charge  imd  credit 
s  t  off  each  other,  so  that  botb  became  as  though  they  never  had  been  made, 
i.i  the  end  neither  increasing  nor  diminishing  Treasurer  Churchiirs  liability 
in  any  way;  and  that,  as  the  master  in  his  report  paid  no  further  attention  to 
this  matter  than  to  note  the  facts,  this  court  ought  not  to  have  taken  it  into 
consideration  in  making  up  its  decree.  We  cannot  agree  with  this  view,  tak- 
ing all  the  facts  into  consideration,  so  far  as  the  liability  of  sureties  is  con- 
cerned. Of  course,  we  have  considered  no  fact  not  developed  by  the  record, 
but  it  is  thereby  developed,  whether  the  master  presents  it  in  statement  of 
Treasurer  Churchill's  accounts  or  not,  that  he  did  take  the  erroneous  credit  in 
his  second  term.  It  is  evident  that,  if  Churchiirs  account  had  been  made  up 
by  the  master  in  full  for  the  second  term,  he  would  have  been  charged  in  that 
account  with  the  sum  in  dispute;  and  it  is  equally  evident,  and  plainly  ap- 
pears from  the  record  in  the  case,  that  Treasurer  Churchill  did,  as  shown  by 
his  own  books,  at  the  termination  of  his  second  terra,  owe  that  amount  to  the 
state  as  its  treasurer  by  reason  of  the  said  erroneous  credit  taken  in  that  term. 
Therefore  there  was  at  that  time  a  clear  breach  of  his  bond,  upon  which  he 
and  his  sureties  for  the  second  term  were  liable,  and  that  liability  continues 
unless  the  deficit  has  been  made  good.  It  cannot,  by  mere  book  entries,  be 
transferred  to  another  set  of  sureties.  Treasurer  Churchill  had  the  right,  and 
it  was  his  duty,  to  rectify  this  error,  even  in  his  third  term,  by  charging  him- 
self again  with  the  amount,  and  restoring  the  money  to  the  treasury  if  not 
there  at  the  time  he  so  charged  himself.  But  he  could  not  do  so  by  simply  re- 
charging himself  with  it,  so  as  to  release  the  sureties  on  the  second  bond  from 
the  breach  thereof »  and  impose  that  liability  on  the  sureties  upon  the  third 
bond.  If  Treasurer  Churchill  had  charged  himself  in  his  third  term  with  the 
other  erroneous  credits  betook  in  his  second  term,  in  the  German  Bank  trans- 
action, we  presume  that,  so  far  as  the  liabilities  of  sureties  are  concerned,  it 
would  not  be  contended  tbat  these  entries  would  have  become  myths,  not  to 
be  taken  into  consideration.    All  these  credits  stand  upon  the  same  footing; 
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-the  only  difference  between  tfaem  being  that  in  the  one  case  the  treasurer  did 
not  recharge  himself,  and  in  the  other  he  did.  It  appears  to  us  that  such  a 
<x>ur8e  of  transferring  liabilities  on  the  part  of  bonded  officers  oqght  not  to  be 
tolerated.  If  it  were  to  be,  such  officers  might  go  on  from  year  to  year,  tak- 
ing improper  credits  in  one  term,  and  charging  themselves  again  with  them 
In  a  subsequent  term,  thereby  bringing  detriment  to  the  public  service,  and 
upon  final  default  throwing  the  whole  burden  upon  the  last  set  of  sureties. 
If  it  can  be  helped,  justice  ought  not  to  be  permitted  to  be  strangled  by  such 
book-keeping.  As  an  illustration  of  the  point  we  are  endeavoring  to  bring 
out,  take  the  case  of  an  administrator.  He  has  filed  a  settlement  in  which  he 
has  taken  credits  to  which  he  is  not  entitled.  Afterwards  he  is  required  to 
give  new  bond,  which  he  does,  and  his  sureties  on  the  old  one  are  discharged. 
In  a  subsequent  settlement  he  again  charges  himself  with  the  amount  of  the 
erroneous  credits,  but  never  makes  the  deficit  good  by  actually  bringing  back 
that  amount,  and  administering  it  as  part  of  the  estate.  In  such  a  case  the 
liability  would  surely  rest  upon  the  sureties  on  the  first  bond,  in  whose  time, 
as  such  sureties,  the  delict  occurred.  And  so  it  is  here,  if  there  is  a  delict 
in  this  case  which  has  not  been  actually  made  good.  We  have  hereinbefore 
shown  that,  as  to  the  matter  in  question,  there  was  an  actual  breach  of  the 
bond  for  the  second  term;  and  it  is  clear,  also,  from  the  record,  that  the  treas- 
urer's account  for  his  third  and  last  term  is  burdened  by  charging  therein  this 
erroneous  credit  of  $9,589.04,  which  constituted  this  breach  of  his  bond  for 
his  second  term ;  and,  upon  examination  of  summary  8  of  the  master's  report, 
we  find  that  the  treasurer,  so  far  from  making  that  breach  good,  is,  upon  final 
settlement  of  his  third  term  account,  still  due  the  state  the  sum  of  913,407.86 
in  currency. 

2.  We  do  not  think  there  is  anything  in  the  objections  taken  in  argument 
to  the  exceptions  of  the  state  below,  as  to  the  matters  to  be  considered  under 
the  second  proposition^    It  appears  to  us  that  these  exceptions  are  amply  suf- 
ficient to  let  in  that  matter  for  our  consideration.    But  it  is  farther  urged, 
on  behalf  of  the  sureties  on  the  second  bond,  that  the  court  was  not  justified 
by  the  evidence  in  departing  from  the  conclusions  of  the  master  in  this  re- 
spect, by  making  an  equitable  distribution  of  the  9145,000  burned  scrip,  cred- 
ited to  the  Loughborough  bond  account.    The  state  showed  that  the  treasurer 
took  in  scrip  on  his  Loughborough  bond  account,  during  his  first  term,  to  the 
amount  of  9165,000,  of  which  $6,000  were  burned  in  that  term,  leaving  a  balance 
of  $159,000,  and  that  he  took  in,  on  the  same  account,  during  his  second  teim, 
scrip  to  the  amount  of  $45,000,  making,  together  with  the  $159,000  above 
.  mentioned,  the  sum  of  $204,000.    It  was  then  further  shown  that  in  Decem- 
ber, 1877,  $145,000  of  scrip  was  burned,  and  credited  on  Loughborough  bond 
v.account,  leaving  $159,000  unaccounted  ior.    This  is  certainly  sufficient  to  en- 
:  title  the  state  to  recover.    But  the  trouble  arises  in  determining  how  much  of 
)the  burned  scrip  shall  be  credited  to  the  first  term,  and  how  much  to  the  sec- 
H  ond.    We  have  nothing  before  us  to  show  how  much  of  it  was  taken  in  dur- 
:ing  the  first  or  the  second  term, — ^in  fact,  we  have  nothing  to  indicate  to  us, 
with  any  degree  of  clearness,  that  any  of  this  scrip  was  token  in  on  account 
-•of  Loughborough  bonds.    We  have  just  as  much  ground,  under  the  facts  be- 
ef ore  us,  for  appropriating  the  whole  of  the  $145,000  as  a  credit  to  the  first 
term  as  we  have  for  appropriating  a  sufficient  amount  of  it  to  fully  discbarge 
rthe  account  for  the  second  before  appropriating  any  of  it  to  the  first  term. 
:Such  appropriation,  in  either  case,  would  be  arbitrary.    Kow,  this  matter 
•could  not  be  permitted  to  hang  in  eternal  suspense*  and  it  was  the  duty  of  the 
court  to  find  some  way  out  of  the  difficulty,  if  it  could,  in  accordance  with 
recognized  principles,  rather  than  to  dispose  of  it  in  an  arbitrary  manner.    We 
adopted  the  recognised  principle  of  equitable  distribution,  which  we  regard 
as  just  to  all  parties,  and  the  only  proper  way  to  solve  the  legal  problem  be- 
fore .us  in  this  matter.    The  authorities  which  we  regard  as  sustaining  these 
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Tiews  are  fully  cited  in  the  original  opinion  in  thiB  case,  and  we  deem  it  nn* 
necessary  to  repeat  them  liere. 
The  motion  to  modify  the  decree  is  oyemiled. 


Scott  t?.  Meyer. 

(Suprems  Court  of  Arkafuoi.    April  2,  1887.) 

APPSALS— TlMB—MOTION  FOB  NbW  TrIAL. 

Where  an  appeal  is  taken  from  the  jadgment  of  a  justice  of  the  peace  to  the  cir- 
cuit court,  Mansf.  Dig.  Ark.  i  4135  provides  that  it  must  be  "  within  30  days  after 
the  judgment  was  rendered,  and  not  thereafter."  JSeld,  that  the  statute  is  peremp- 
tory.   The  pendency  of  a  motion  for  a  new  trial  docs  not  enlarge  the  time. 

Appeal  from  circuit  court,  Chicot  county. 
D,  H.  Reynolds,  for  appellant 

Smith,  J.  A  case  was  tried  on  May  11, 1884,  before  a  justice  of  the  peace, 
without  a  jury,  and  judgment  was  rendered  for  the  defendant.  On  May  11th  the 
defeated  party  filed  a  motion  for  a  new  trial,  which  was  overruled  .Tune  9th. 
An  appeal  was  granted  July  8th.  This  appeal  the  circuit  court  dismissed,  as 
not  being  taken  within  the  time  prescribed  by  law.  Section  4135  of  Mans- 
field's Digest  provides  that  "the  appeal  must  be  taken  within  thirty  days  after 
the  judgment  was  rendered,  and  not  thereafter. "  The  statute  is  peremptory. 
The  pendency  of  a  motion  for  a  new  trial  does  not  enlarge  the  time.  Smith 
V.  StaU,  48  Ark.  — ,  6  S.  W.  Rep.  661. 

Affirmed. 


Bx  parte  Miller. 

(Supreme  Court  of  Arkafuas.    April  2,  1887.) 

SiozrATUBSB— Bt  MasK'Fboof  of  SiomirQ. 

A  petition  for  the  prohibition  of  the  sale  of  intoxicating  liquors  was  presented 
to  the  county  court,  containing  some  signatures  by  mark,  net  attested  by  any  ufitneu. 
The  x>etitioners  tendered  evidence  that  these  signaturea  were  genuine,  and  that  the 
persons  who  wrote  the  names  of  the  signers  by  mark  were  authorized  to  do  so. 
ileld  that,  under  Mansf.  Dig.  Ark.  |  6344,  which  defines  a  signature  or  subscription 
to  'Mndudea  mark,  when  the  person  cannot  write;  his  name  being  written  near  it, 
and  witnessed  by  a  person  who  writes  his  own  name  as  a  witness,"  the  evidence  was 
competent :  the  statute  intending  a  si^ature  by  mark  not  to  be  taken  as  prima  facie 
genuine  without  other  proof  of  signing,  and  not  that  each  proof  should  be  ex- 
cluded. 

Appeal  from  circuit  court,  Desha  county. 

X  7.  Pindall  and  James  Murphy,  for  appellant. 

Smtth,  J.  A  petition  for  the  prohibition  of  the  sale  of  intoxicating  liquors 
within  three  miles  of  a  certain  church  in  Desha  county  was  presented  tQ  the 
county  court.  Some  of  the  signatures  thereto  were  by  mark,  not  attested  by 
any  witness.  On  the  hearing  in  the  drcuit  court  the  petitioners  tendered 
evidence  to  prove  that  these  signatures  were  genuine,  and  that  the  persons 
who  wrote  the  names  of  the  signers  by  mark  were  thereunto  properly  author- 
ized. Bat  the  court  refused  to  permit  such  testimony.  The  petitioners  also 
offered  to  show  that*  if  the  signers  by  mark  were  counted,  the  petition  con- 
tained a  majority  of  the  adult  inhabitants  residing  within  the  territory  men- 
tioned. The  court  denied  the  prayer  of  the  petition.  The  proposed  evidence 
was  competent.  The  Code  of  Civil  Practice,  in  laying  down  the  rules  for  its 
construction,  defines  signature  or  subscription  to  ''include  mark,  when  the 
person  cannot  write;  his  name  being  written  near  it,  and  witnessed  by  a  per- 
son who  writes  his  own  name  as  a  witness."  Mansf.  Dig.  §  6344.  In  Wat- 
son  T.  BiUin(fs,  88  Ark.  278,  it  is  said  by  Mr.  Justice  Eakin  that,  since  the 
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adoption  of  the  Code,  the  mark  of  one  who  eannct  write  is  not  to  be  consid- 
ered a  signature  or  subscription  unless  the  person  writing  his  name  writes 
his  own  name  as  a  witness.  This  onlj  means  that  such  a  signature  is  not  to 
be  taken  prima  facie  as  genuine,  without  other  proof  of  signing.  It  was  not 
intended  to  exclude  such  proof. 
Beversed,  and  remanded  for  further  proceedings. 


Oatchings  and  others  o.  Harobow  and  others. 

{Supreme  Court  of  Jrkantoi,    April  2, 1S87.) 

1.  AcnoN— Form— Law  akd  Equity. 

An  error  in  bringing  a  suit  in  equity,  when  the  proper  remedy  is  ejectment,  is  not 
canse  for  dismissal  of  the  suit,  bnt  only  for  transferring  it  to  the  law  docket;  and 
in  case  of  a  suit  for  relief  against  fraad,  if  no  motion  is  made  at  the  outset  to  cor- 
rect the  error,  tlie  court  may  transfer  the  cause  of  its  own  motion,  or  may  proceed 
to  trial  upon  the  merits. 

2.  FSAUnCLKMT  COSVEYANCB— EVIDEWCB. 

Defendant  engaged  in  a  mercantile  business*  sold  oat  his  stock,  and  had  no  prop- 
erty in  sight  except  the  house  and  lot  in  which  he  carried  on  business,  and  an  iron 
safe.  He  con  veyed  th at  property  to  his  brother  for  an  alleged  debt  due  him .  Held, 
upon  the  evidence  that  the  conveyance  was  fttmdnlent,  and  migbt  be  set  aside  at  the 
instance  of  a  creditor ;  it  appearing,  among  other  things,  that  the  brotlier  could  give 
no  dear  account  of  the  debt  alleged  to  be  due  him.  and  that  the  debtor,  in  justify- 
ing as  surety  on  a  bond  after  he  had  executed  the  deed,  swore  that  he  owned  the 
property  convoyed. 

Appeal  from  circuit  court,  Drew  county. 
McCain  (&  Crauford,  for  appellants. 

Smith,  J.  J.  G.  Harcro  w  opened  a  mercantile  business  in  the  to<irn  of  Mon- 
ticello  in  the  spring  of  1880.  In  August  and  the  fall  of  the  same  year  he 
bought  goods  in  Memphis,  Louisville,  and  St.  Louis,  to  the  amount  of  several 
thousand  dollars,  upon  a  credit.  These  goods  he  sold  for  cash,  chiefly  in  large 
lots,  to  other  merchants  in  the  same  town,  and  at  prices  corresponding  to  the 
original  cost.  He  paid  no  debts,  and  in  January,  1881,  when  he  had  sold  out 
his  stock,  had  no  property  in  sight,  having  shortly  before  sold  and  conveyed 
his  iron  safe,  and  the  house  and  lot  in  which  he  carried  on  business,  to  his 
brother  Elbert  for  an  alleged  debt  due  him.  Catchings  &  Co.,  one  of  his  cred- 
itors, sued  J.  0.  Harcrow  before  a  justice  of  the  peace,  and  swore  out  an  at* 
tachment,  which  was  levied  upon  the  safe,  and  also  upon  the  house  and  lot. 
The  attachment  was  sustained,  and  the  attached  property  was  condemned  to 
be  sold.  Elbert  brought  an  action  of  replevin  against  the  purchasers  of  the 
safe,  but  after  a  cont^t  before  the  Justice,  which  was  fought  over  again  in 
the  circuit  court,  he  was  finally  defeated.  The  proceeds  of  the  sale  of  the  safe 
being  insufficient  to  satisfy  their  debt,  Catchings  &  Co.  filed  a  transcript  of 
their  Judgment  in  the  office  of  the  derk  of  the  circuit  court,  and,  upon  execu* 
tion  issued  thereon,  purchased  the  real  estate  which  had  been  attached  for  the 
residue  of  their  debt,  $180.80.  This  sale  was  made  for  cash,  contrary  to  the 
statute;  and,  the  same  not  being  redeemed  from  within  the  time  prescribed 
by  law,  the  sheriff  conveyed  the  premises  to  them  by  deed.  Entertaining 
some  doubt  as  to  the  validity  of  the  sale,  and  no  one  being  in  actual  posses- 
sion, Catchings  &  Co.  now  exhibited  their  bill,  assailing  the  previous  convey- 
ance to  Elbert  Harcrow  as  a  fraudulent  contrivance  to  defeat  the  creditors  of 
J.  C.  Harcrow,  and  alleging  that  the  demand,  in  satisfaction  of  which  it  pur- 
ported to  have  been  made,  was  simulated.  The  two  brothers  filed  a  joint  an- 
swer, claiming  that  the  debt  of  J.  C.  to  Elbert  was  just  and  honest,  and  that 
the  whole  transaction  amounted  only  to  a  preference  of  one  creditor  over  an- 
other.   Proofs  were  taken,  and  at  the  hearing  the  bill  was  dismissed. 

It  is  suggested  in  the  brief  for  appelUints  that  the  ground  of  dismissal  was 
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the  supposed  unconstitutionality  of  the  act  of  January  23,  1875»  allowing  at- 
tachments issued  by  a  justice  of  the  peace  to  be  levied  upon  lands.  Mansf . 
Dig.  §  4125  et  aeq.  But  this  question  was  set  at  rest  in  Btish  y.  Visant,  40 
Ark.  124  However,  the  decree  will  not  be  disturbed  if  it  can  be  sustained 
on  any  ground.  It  may  also  have  been  thought  that  the  plaintiffs  having  pro- 
ceeded to  a  sale,  and  having  obtained  the  sheriff's  deed,  their  rights  were 
purely  legal,  and  their  remedy  an  action  of  ejectment.  But  an  error  of  this 
sort  was  no  good  cause  for  dismissal,  but  only  for  a  transfer  of  the  cause  to 
the  proper  dix^et.  Mansf.  Big.  4925  et  aeq.;  Talbot  v.  Wilkinn,  31  Ark.  411 ; 
Moss  V.  Adams,  32  Ark.  562;  Little  Rock  cfe  Ft.  8.  JR.  Co.  v.  Perry,  37  Ark. 
164;  Conger  v.  Cotton,  Id.  286.  Courts  of  equity  and  of  law  have  jurisdic- 
tion to  relieve  against  frauds  upon  creditors;  and,  where  no  motion  is  made 
to  correct  an  error  in  the  adoption  of  proceedings,  the  court  may  either  trans- 
fer upon  its  own  motion,  or  may  proceed  to  a  trial  upon  the  merits. 

The  testimony  leaves  no  room  to  doubt  that  the  pretended  failure  in  busi- 
ness of  J.  C.  Harcrow,  and  everything  connected  therewith,  including  the 
disposal  of  his  property,  was  a  deliberate  scheme  to  avoid  the  payment  of  his 
debts.  This,  however  would  not  affect  Elbert  Harcrow  unless  he  was  privy 
to  the  design,  or  assisted  in  its  execution ;  in  other  words,  unless  he  partici- 
pated in  the  fraud.  Christian  v.  9reew/x>od,  23  Ark.  258.  The  brothers 
were  unmarried  men,  occupying  the  same  apartment  in  the  store  where  the 
business  was  conducted.  They  had  been  previously  associated  in  business, — 
sometimes  as  partners,  and  sometimes  as  employer  and  clerk.  Elbert  was 
now  sole  clerk  to  J.  C,  and  probably  as  well  acquainted  with  the  details  of 
the  business  as  J.  G.  himself.  They  sold  their  goods  for  cash,  keeping  few  or 
no  books  of  account.  Elbert  was  aware  that  J.  C.  had  purchased  his  stock 
of  goods  in  the  fall  of  1880  on  a  credit,  and  that  the  same  had  never  been 
paid  for.  He  claimed,  however,  that  he  had  $1,300  of  his  own  money  when 
he  came  to  Monticello,  which  he  deposited  in  the  safe,  and  which  J.  G.  used 
in  the  course  of  his  business,  and  that  the  deed  was  received  in  payment  of 
SltOOO,  part  of  said  sum.  In  the  replevin  suit  for  the  safe,  he  had  given  a 
different  account  of  the  origin  of  this  debt.  He  had  then  sworn  that  he  had 
lent  J.  G.  91,000  in  the  summer  of  1879,  before  he  ever  came  to  Monticello ;  and 
one  of  his  witnesses  in  that  suit,  another  brother,  had  stated  that  the  debt  had 
originated  in  1878,  when  the  witness  and  Elbert  had  sold  their  mercantile 
business  to  J.  G.,  and  J.  G.  made  his  note  for  $1,000  in  payment  of  Elbert's 
share.  The  deed  was  executed  on  the  twelfth  of  November,  1880.  One  sus- 
picious circumstance  was  that  it  was  prepared,  executed,  and  acknowledged 
outside  of  the  grantor's  own  county.  On  the  nineteenth  of  November,  1880, 
J.  G.  Harcrow  had  occasion  to  justify  as  surety  on  a  bond.  He  then  swore 
that  he  was  worth  $2,600  over  and  above  his  debts,  liabilities,  and  exemp- 
tions. When  questioned  as  to  what  his  property  consisted  of,  he  mentioned 
the  house  and  lot  in  controversy,  which  he  valued  at  $1,000,  and  his  stock  of 
goods,  which  he  valued  at  $5,000,  but  upon  which  he  owed  $2,500.  The  deed 
to  Elbert  was  not  then  upon  record,  nor  was  it  tiled  for  that  purpose  until 
January  6,  1881, — about  the  time  of  J.  G.'s  suspension.  Elbert  had  then  of- 
fered to  compromise  with  J.  C.'s  creditors  at  20  cents  on  the  dollar,  and  had 
settled  one  small  claim  on  that  basis.  After  this  the  brothers  retired  to  an 
adjoining  county,  where  Elbert  set  up  in  business  for  himself,  and  J.  G.  in 
turn  became  his  clerk. 

Our  conclusion  is  that  the  indebtedness  of  J.  G.  to  Elbert  Harcrow  was  a 
sham,  and  that,  in  taking  the  conveyance,  he  was  merely  assisting  his  brother 
to  put  his  property  beyond  the  reach  of  his  creditors.  It  cannot,  therefore, 
be  permitted  to  stand  against  complaining  creditors.  The  plaintiffs  have  of- 
fered to  submit  to  a  resale,  in  consideration  that  the  property  was  irregularly 
sold  for  cash,  and  at  a  price  greatly  below  its  value.  The  decree  below  is  re-, 
versed,  and  cause  remanded,  with  directionSi  unless  the  defendants,  or  one  of 
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them,  shall  immediately  pay  to  the  plaintiffs  their  debt,  interest,  and  costs, 
together  with  taxes,  if  they  have  paid  any,  to  enter  a  decree  setting  aside  the 
deed  of  J.  G.  Harcrow  to  Elbert  Harcrow  as  fraudulent  against  the  plaintiffs; 
also  to  cancel  the  sheriff's  deed  to  the  plaintiffs  for  the  same  property,  and  to 
order  another  sale,  to  be  conducted  by  a  commissioner  appointed  for  that  pur- 
pose, and  for  further  proceedings. 


Griffith  and  another  v.  Sebastian  C!o. 
{Supreme  C&urt  of  Arkansas.    April  2,  1887.) 

1.  OoimTiES—ACTioNB— Equitable  Eklikf. 

The  Arkansas  act  of  February  27.  1879,  expressly  repealing  all  laws  declaring 
counties  to  bo  corporations,  and  prohibiting  suits  ag^nst  theni  elsewhere  than  in 
the  county  courts,  does  not  apply  to  a  cause  of  action  in  equity  which  had  already 
accrued ;  and,  as  the  county  court  has  no  equity  Jurisdiction,  such  a  suit  may  bie 
brought  in  the  circuit  court  of  the  county  sued. 

2.  Bqijitt--Mi8Takb—Dbm>— County-Seat. 

A.,  owning  land  in  Fort  Smith,  Sebastian  county,  Arkansas,  to  which  place,  as 
was  supposed,  the  county-seat  had  been  legally  removed,  conveyed,  for  tne  nom- 
inal consideration  of  one  dollar,  certain  lots  in  the  town  to  the  county,  for  the  erec- 
tion of  a  court-house,  the  anticipated  enhancement  of  his  other  property  thereby 
being  the  real  consideration  for  the  deed.  On  appeal  to  the  supreme  court,  it  was 
held  that  the  proceedings  to  remove  the  county«-seat  were  void,  and  subsequently 
A.  filed  a  bill  in  the  circuit  court  of  Sebastian  county  io  rescind  the  contract,  and 

8ut  the  title  in  her  again.  Heldf  that  the  deed  was  founded  on  the  assumption  that 
le  county-seat  had  been  removed  to  Port  Smith,  which  was  a  mutual  mistake 
that  could  be  relieved  against  in  equity,  as  the  parties  could  be  placed  in  their  orig- 
inal portion  by  requiring  A.  to  refund  to  the  county  what  it  had  expended  for  Im- 
Erovements,  and  to  pay  the  taxes  for  the  years  during  which  the  land  had  been 
eld  exempt  aa  county  property.^ 

Appeal  from  circuit  court,  Sebastian  county. 

8oL  F.  Clark  ds  Son,  for  appellants.  Clendenning  c§  SandsU  and  Rogers 
d  Reed,  for  appellee. 

Smith,  J.  The  bill,  filed  by  Griffith  and  wife,  was  as  foUows:  The  plain- 
tiffs for  their  cause  of  action  state  that,  for  several  years  prior  to  the  fifth 
day  of  March,  A.  D.  1870,  the  said  Elizabeth  was  the  owner  in  her  own  right, 
and  seized  in  fee,  of  a  tract  of  land  lying  partly  in  and  adjacent  to  the  city  of 
Fort  Smith,  part  of  which  has  been  surveyed  in  blocks  and  lots,  and  laid  off 
as  an  addition  to  said  city,  with  streets  and  alleys,  so  as  to  conform  to  the 
plat  and  plan  thereof;  that,  in  the  year  1868,  the  citizens  of  the  county  of 
Sebastian  aforesaid  petitioned  the  county  court  thereof  for  an  election  to  be 
ordered  to  remove  the  county-seat  of  said  county  from  Greenwood  to  Fort 
Smith,  and,  the  said  court  being  satisfied  that  said  petition  was  signed  by 
one-third  of  the  qualified  electors,  ordered  an  election  under  the  statute  in 
such  case  i:i9de  and  provided,  to  take  place  on  the  twenty-sixth  day  of  De- 
cember, A.  D.  1868;  that  said  election  was  accordingly  held,  and  the  county 
court  declared,  on  the  twelfth  day  of  January,  1869,  that  the  proposition  to 
remove  the  county-seat  did  not  receive  a  majority  of  the  qualified  electors  of 
said  county,  and  it  was  therefore  lost.  But  the  said  county  court  afterwards, 
on  the  tenth  day  of  January,  1870,  declared  the  order  aforesaid  null  and  void, 
and  also  declared  that,  under  and  by  virtue  of  said  election,  the  county-seat 
was  removed  from  Greenwood  to  Fort  Smith,  and  proceeded  to  appoint  com- 
missioners to  select  a  site  upon  which  to  erect  a  court-house  within  said  city 
of  Fort  Smith;  that,  being  desirous  of  enhancing  the  market  value  of  their 
unsold  town  lots  and  adjacent  land,  the  plaintiffs  were  induoed  to  offer  cer- 

1  Equity  will  relieve  against  a  mutual  mistake  in  regard  to  something  material  to  the 
transaction.  Muhlenberg  v.  Herrning,  (Pa.)  8  Atl.  Rep. — ;  Fritaler  v.  Robinson, 
(Iowa,)  31  N.  W.  Rep.  61,  and  note. 


Digitized  by 


Google 


Ark.]  GRIFFITH   V.  COUNTY   OF  SEBASTIAN.  88T' 

tain  lots  and  parcels  of  land  for  a  site  upon  which  to  build  said  court-house, 
provided  the  same  should  be  selected  for  that  purpose;  tliat  the  commissioners 
appointed  by  said  county  court  finally  selected  said  lots  for  the  court-house, 
and  the  plaintiffs,  on  the  fifth  day  of  March,  A.  D.  1870,  conveyed  to  the 
county  of  Sebastian,  for  the  nominal  consideration  of  one  dollar,  which  in< 
fact  was  never  paid  to  them,  a  block  of  ground,  describing  it,  and  exhibiting 
the  deed. 

The  plaintiffs,  at  the  time  of  making  said  deed,  were  influenced  by  the  as- 
surance that  tlie  county-seat  of  said  county  had  been  lawfully  removed  to- 
Fort  Smith,  and,  by  the  representation  of  defendant's  agents  and  commis- 
sioners, that  the  defendant  would  erect  upon  said  land  a  costly  and  commo- 
dious court-house,  and  occupy  the  same.  The  plaintiffs  believed,  if  the  de- 
fendant should  erect  said  building,  and  locate  thereon  the  county-seat  of  saids 
county,  that  they  would  be  fully  compensated  for  said  lots  in  the  enhanced^ 
value  of  their  other  town  lots  and  lands  aforesaid ;  that  this  was  the  sole  In- 
ducement and  consideration  for  said  conveyance;  that  defendant  county  be- 
gan the  erection  of  a  large  court-house  on  said  lots,  and  laid  the  foundation 
therefor,  but  proceeded  no  further,  because  it  was  held  by  the  supreme  court 
of  this  state  that  all  the  orders  declaring  that  the  county-seat  had  been  re- 
moved from  Greenwood  to  Fort  Smith,  and  proceedings  subsequent  thereto,. 
were  null  and  void. 

The  plaintiffs  further  state  the  county-seat  was  always  at  Greenwood,  and 
all  of  the  acts  of  the  defendant's  court  and  the  said  commissioners  were  nulli* 
ties,  as  the  selection  of  said  land  for  the  site  of  a  court-house  was  unau- 
thorized and  contrary  to  law,  and  defendant  acquired  no  title  to  said  land 
under  said  deed;  that  the  county-seat  of  said  county  has  never  been  located 
at  Fort  Smith,  and  the  defendant  has  never  had  lawful  power  or  authority  to 
erect  and  occupy  a  court-house  upon  said  lots,  and  said  county  has  no  right  or 
power  to  acquire  and  hold  real  estate,  except  for  purposes  expressly  authorized  > 
by  law,  and  necessary  for  carrying  on  its  business,  and  the  conveyance  afore- 
said from  these  plaintiffs  passed  no  title  to  the  defendant  county;  that  said 
lots  have  never  been  nor  ever  can  be  used  for  the  site  of  a  court-house  for 
said  defendant  under  the  constitution  of  the  state  of  Arkansas;  for  by  said, 
constitution,  adopted  in  1874,  the  defendant  county  is  permanently  divided 
into  two  districts,  each  exercising  all  the  powers,  privileges,  and  immunities 
of  separate  and  distinct  counties;  that  the  said  conveyance  by  the  plaintiffs 
to  the  defendant  is  null  and  void,  because  the  plaintiffs  were  induced  to  exe* 
cute  the  same  by  the  false  and  fraudulent  representations  of  defendant  and 
her  agents  and  officers,  upon  which  they  relied;  because  it  was  well  understood, 
that  the  sole  purpose  for  which  said  conveyance  was  made  was  for  a  site  upon 
which  to  erect  a  court-house  for  the  defendant  county,  which  the  defendant 
could  not  then,  or  at  any  subsequent  time,  lawfully  do;  and  they  further  allege- 
that  said  deed  is  a  nullity  because  the  defendant  had  no  power,  under  the 
constitution  and  laws  of  the  state  of  Arkansas,  to  accept  said  deed,  or  to  ac- 
quire title  to  real  estate,  except  as  before  stated. 

The  plaintiffs  say  that  they  have  frequently  asked  the  defendant  to  sur- 
render said  property  to  them,  and  to  reconvey  the  same  as  in  equity  and  goodi 
conscience  ought  to  be  done,  and  the  defendant,  through  her  officers,  has  re- 
fused to  accede  to  such  reasonable  request;  that  B.  J.  H.  Gaines,  as  judge  ot- 
the  county  court  of  said  county,  has  advertised  said  property  for  sale  at  public^ 
auction  on  first  Monday  in  September,  1885,  and  has  said  property  in  liis  pos- 
session, claiming  to  hold  and  dispoee  of  the  same  for  the  use  and  benefit  of 
said  county  of  Sebastian;  that  the  acts  and  conduct  of  said  defendant,  B.  J.. 
H.  Gaines,  in  claiming  said  property,  and  attempting  to  sell  the  same  as- 
aforesaid,  tend  to  manifest  injury  to  the  plaintiff;  that  under  the  act  of  Feb- 
ruary 27, 1879,  all  laws  declaring  counties  to  be  corporations,  and  authorizing: 
them  to  be  sued,  were  repealed,  and  said  defendant  Gaines,  as  the  judge  ol 
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the  county  court  of  said  defendant,  and  as  the  agent,  is  intermeddling  with 
said  property,  claiming  to  hold  the  same,  and  the  right  to  dispose  thereof  as 
aforesaid  under  said  deed,  and  by  no  other  right  or  authority, — he  claiming 
the  said  deed  conveyed  to  said  defendant  county  a  good  and  valid  title;  and  if, 
under  the  provisions  of  the  act  aforesaid,  the  defendant  cannot  be  sued  in 
this  action  in  this  court,  then  the  plaintiff  is  entirely  without  remedy,  because 
there  is  no  county  court  of  Sebastian  county  which  has  jurisdiction  to  act  in 
these  premises  as  contemplated  by  snid  act. 

Whereupon  the  plaintiffs  pray  Judgment  (1)  that  said  deed  of  conveyance 
from  plaintiffs  to  the  defendant  be  declared  null  and  void,  and  the  same  be 
canceled,  and  the  title  to  said  property  be  declared  to  be  in  the  plaintiff 
Elizabeth  P.,  the  same  as  if  no  such  deed  had  ever  been  executed;  (2)  that  the 
defendant,  its  agents,  attorneys,  and  officers,  be  forever  enjoined  and  re- 
strained from  selling,  or  attempting  to  sell,  or  in  anywise  interfering  with, 
said  property,  and  that  they  have  such  other  relief  as  they  are  entitjied  to  on 
the  premises. 

The  defendants  demurred  for  the  following  causes:  (1)  Because  the  court 
has  no  jurisdiction  of  the  persons  of  the  defendants,  or  either  of  them,  or  the 
subject-matter  of  the  action ;  (2^  because  the  complaint  does  not  state  facta 
sufficient  to  constitute  a  cause  of  action ;  (3)  because,  under  the  laws  of  this 
state,  no  authority  is  conferred  whereby  a  county  may  sue  or  be  sued  as  such. 

The  court  sustained  the  second  ground  of  demurrer,  and  dismissed  the  bill. 

The  act  of  February  27,  1879,  expressly  repealed  all  laws  declaring  coun« 
ties  to  be  corporations,  and  prohibits  suits  against  them  elsewhere  than  in 
the  county  court.  As,  however,  the  county  court  1ms  no  equity  jurisdiction, 
the  act  cannot  apply  to  causes  of  action  like  this,  which  had  ahready  accrued ; 
for  tliis  would  deprive  the  parties  of  all  remedy.  This  being,  in  effect,  a  suit 
for  the  recovery  of  lands,  Mrs.  Griffith  is  not  barred  by  the  statute  of  limita« 
tions,  because  she  has  all  the  time  been  a  married  woman.  Hershy  v.  LatJuitn^ 
42  Ark.  305.  The  allegations  of  fraudulent  representations  by  the  agents 
and  officers  of  the  county  may  be  safely  dismissed.  The  county  acted  in  good 
faith,  as  is  manifested  by  its  proceeding  to  erect  the  court-house  on  the  do- 
nated site,  until  it  was  decided  in  Patterson  v.  Temple,  27  Ark.  202,  that  the 
county-seat  still  remained  at  Greenwood.  The  conveyance  was  made  under 
a  misapprehension,  common  to  both  parties,  that  Fort  Smith  was  now  the 
county-seat.  Mrs.  Griffith  has  parted  with  her  property  without  receiving 
any  equivalent,  and  without  the  possibility  of  receiving  any.  Her  object  was 
to  enhance  the  value  of  her  adjacent  lands  by  securing  the  location  of  the 
public  buildings  of  the  county  on  this  block.  This  object,  without  any  fault 
Imputable  to  either  of  the  parties,  was  then  and  has  ever  since  remained 
impossible  of  accomplishment.  The  deed  was  founded  on  the  assumption 
that  the  county-seat  had  been  removed  to  Fort  Smith.  The  result  is  the  same 
as  if  the  deed  had  been  expressly  conditioned  on  the  existence  of  the  sup- 
posed state  of  facts.  The  deed  is  thus  nullified  in  its  inception,  by  the  non- 
existence of  a  material  fact  which  constituted  at  once  its  inducement  and  the 
basis  of  their  negotiations.  The  mistake  was  such  as  to  exclude  real  consent, 
and  so  the  minds  of  the  parties  never  met.  Wade,  Pol.  Ck)nt.  (2d  Amer.  Ed.) 
405,  412,  441;  Bish.  Cont.  (Enlarged  Ed.)  g§  70,  587,  693,698;  Kerr,  Fraud 
&M.  (Amer.  Ed.)  416;  Cooper  V.  Phibba,  L.  li.  2  H.  L.  149;  Hitehooek  v. 
Biddings,  4  Price.  135;  Irick  v.  Fulton^ s  Ex'rs,  3  Grat.  193;  Ketehum  ▼. 
Catlin,  21  Vt.  191. 

But  it  is  contended  that  the  mistake  was  a  mistake  of  law,  involving  the 
construction  of  an  act  of  the  legislature,  which  had  undertaken  to  make  valid 
the  election  under  which  the  removal  had  been  had,  and  the  validity  of  cer- 
tain orders  of  the  county  court  declaring  the  result  and  effect  of  that  election. 
In  Smith's  Principles  of  Equity,  180,  at  is  said:  '*It  is  quite  conceivable  that 
the  two  parties  to  an  agreement  may  both  belaboring  under  a  false  impression 
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as  to  a  matter  of  law,  the  effect  of  which  would  be  to  make  the  agreement  some- 
thing  entirely  difPerent  from  that  which  they  intended.  In  such  a  case  there 
is  indeed  no  contract  at  all,  the  mutual  agreement  being  different  in  sub- 
stance from  that  which  legally  springs  from  their  acts.  It  can  scarcely  be 
supposed  that  the  law  would  in  these  circumstances  enforce  an  agreement 
which  was  in  truth  never  made  by  the  parties  at  all.  The  question  here  is 
not  whether  a  mistake  of  law  will  avoid  a  contract,  but  whether  there  ever 
was  a  contract." 

But  we  do  not  regard  the  location  of  a  county-seat  of  a  county  as  a  ques- 
tion of  law.  At  least,  there  is  such  a  blending  or  combination  of  law  and 
fact  as  to  take  it  out  of  the  rule  denying  relief  against  legal  mistakes.  A 
fact  is  not  less  a  fact,  though  It  be  the  offspring  of  the  law.  Bish.  Gont.  § 
465.  Thus  in  Craig  v.  Grant,  6  Mich.  447,  the  organization  of  a  certain 
<x)unty,  which  depended  on  the  result  of  a  popular  election,  was  held,  even  in 
collateral  proceedings,  to  be  a  question  of  fact.  So,  also,  in  Indianapolis  v. 
MeAvoy,  86  Ind.  587,  where  the  question  was  whether  certain  lots  were 
within  the  limits  of  a  city,  and  this  turned  upon  the  validity  or  invalidity  of 
an  ordinance  proposing  to  annex  them.  In  Gibson  v.  Pelkie,  87  Mich.  380, 
a  contract  had  been  made  for  the  collection  of  a  supposed  judgment,  which 
proved  to  be  so  defective  as  to  be  void.  The  judgment  was,  of  course,  a 
matter  of  record,  yet  the  court  decided  that  there  was  no  subject-matter  upon 
which  the  contract  could  operate.  Again,  in  ffeaoock  v.  Fly,  14  Pa.  St.  540, 
a  conveyance  was  made  to  a  trustee  for  the  sole  and  separate  use  of  a  married 
woman,  and  she  executed  a  bond  and  mortgage  for  the  purchase  money.  As 
the  bond  and  mortgage  were  void  at  law,  a  court  of  equity  rescinded  the 
agreement.  Here  the  conveyance  was  founded  in  a  mistake  of  law  as  to  the 
<!apacity  of  a  married  woman  to  bind  herself.  So  in  Gir>s8  v.  Leber,  47  Pa. 
St.  520,  a  feme  sole,  as  guardian,  had  trust  funds  in  possession,  and  after- 
wards conveyed  her  real  estate  to  a  trustee  to  manage  for  her  use  and  benefit, 
paying  over  to  her  the  net  proceeds.  The  trustee,  after  accepting  the  con- 
veyance, died,  and  his  sons,  the  administrators,  in  mistake  of  their  duty  as 
such,  executed  their  bond  to  the  ward  for  the  amount  due  him  by  his  guard- 
ian. The  bond  was  relieved  against  in  equity.  Compare,  also.  Miles  v. 
SUvens,  3  Fa.  St.  21.  In  King  v.  DooUttle,  1  Head.  77,  the  plaintiffs  had 
made  their  promissory  notes  for  the  purchase  of  a  banking  institution.  The 
bank  charter  contained  the  reservation  of  a  right  to  repeal  it  at  the  pleasure 
of  the  legislature.  Both  vendors  and  purchasers  were  ignorant  of  this  pro- 
vision, but  the  power  was  exercised  a  few  months  after  the  sale.  It  was  de- 
cided that  the  plaintiffs  were  entitled  to  rescission,  the  mutual  mistidce  going 
to  the  essence  of  the  contract.  In  Harrell  v.  De  Normandle,  26  Tex.  120, 
upon  a  sale  and  transfer  of  government  securities,  the  parties  contracted  on 
the  basis  of  a  certain  percentage  to  be  discounted  from  the  estimated  value  of 
the  securities;  but,  in  estimating  their  value,  the  seller,  by  mistake,  omitted 
to  include  interest  that  had  already  accrued,  and  the  buyer  took  the  seller's 
estimate.  This  was  held  to  be  such  a  case  of  mutual  error  and  surprise  as 
was  relievable  in  equity. 

These  cases  suffice  to  show  that  a  court  of  equity  wUl  relieve  against  a  mis- 
take of  fact,  superinduced  by  a  mistake  of  law;  and  they  are  in  line  with 
State  V.  Paup,  13  Ark.  129.  The  circumstances  of  that  case  were  that  con- 
gress had  granted  to  Arkansas  two  townships  of  land,  for  the  use  of  a  semi- 
nary of  learning,  to  be  located  in  tracts  of  not  less  than  an  entire  section.  In 
1840,  a  few  sections  of  this  grant  remaining  still  unlocated,  the  legislature 
authorized  the  governor  to  sell  and  dispose  of  the  same,  in  legal  subdivisions 
of  not  less  than  one-half  quarter  section,  to  be  selected  and  located  by  the 
purchasers.  The  governor  so  advertised,  and  Paup  purchased  the  right  to 
locate  520  acres,  for  which  he  made  his  bonds.  Paup  selected  his  lands  in  un- 
connected tracts  of  80  acres,  but  the  general  land-office  refused  to  confirm  his 
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locations.  Being  sued  upon  the  bonds,  Paup  obtained  a  perpetual  injunction 
of  the  proceedings,  upon  the  ground  that  the  contract,  when  entered  into, 
was  intended  to  effect  a  particular  object,  which,  owing  to  a  misapprehension 
of  the  law,  had  failed.  In  that  case,  Mr.  Justice  Walker  appears  to  recc^- 
nize  a  distinction  between  mistake  of  the  existence  of  a  law  and  mistake  of  its 
legal  effect.  We  think  this  savors  of  hair-splitting,  but  we  approve  the  de- 
cision on  its  merits.  Paup,  in  reality,  took  nothing  by  his  purchase,  and  the 
state  had  lost  nothing.  The  land  could  not  be  located  in  tracts  smaller  than 
(540  acres,  contrary  to  the  supposition  of  the  parties.  The  state,  having  no 
right  itself  to  select  the  grant  in  detached  parcels,  could  not,  of  course,  give 
its  vendee  that  privilege.  Hence  there  was  no  consideration  for  Paup's 
bonds,  and  the  parties  could  be  placed  in  statu  quo. 

In  Allen  v.  ffammondt  11  Pet.  71,  the  supreme  court  of  the  United  States 
uses  this  language,  which  is  applicable  to  the  case  in  judgment:  "The  con- 
tract was  entered  into  through  the  mistake  of  both  parties.  It  imposes  great 
hardship  and  injustice  on  the  appellee,  and  it  is  without  consideration.  These 
grounds,  either  of  which  in  ordinary  cases  is  held  sufficient  for  relief  in 
equity,  unite  in  favor  of  the  appellee." 

Rogers  v.  Sebastian  Co.,  21  Ark.  440,  has  been  thought  to  be  decisive  of 
the  present  case»  but  it  is  clearly  distinguishable.  The  facts  in  that  case  were 
that,  in  the  year  1852,  the  county^seat  had  been  lavrfully  removed  to  Fort 
Smilh,  and  the  county  commissioners  had  selected  a  site  for  the  court-house. 
Rogers,  the  owner,  thereupon  conveyed  the  land  to  the  commissioners  for  a 
nominal  consideration  by  adeed  absolute,  the  statute  forbidding  any  conditions 
or  reservations  in  a  conveyance  for  the  use  of  a  county.  It  was  expected  that 
Fort  Smith  would  be  the  permanant  county-seat,  and  the  county  proceeded  to 
bnild  a  court-house.  But  three  years  later,  and  before  the  couit-house  was 
finished,  the  county-seat  was  relocated  at  a  distance  of  18  miles  from  Fort 
Smith.  Rogers  now  sought  a  cancellation  of  this  deed,  and  a  reinveetment 
of  the  title  in  himself;  but  relief  was  denied.  But  the  county-seat  was  act- 
ually at  Fort  Smith  when  the  donation  was  made;  there  was  no  misappre- 
hension going  to  the  root  of  the  matter.  The  county  was  not,  of  course, 
bound  to  maintain  its  seat  at  one  place.  The  parties  must  have  known  it  was 
liable  to  removal,  and  that,  upon  removal,  there  could  be  no  reverter  or  re- 
sulting trust  in  favor  of  the  donor.  In  this  aspect  the  case  was  similar  to 
mimore  v.  Hayworth,  26  Tex.  89. 

But  here  there  has  been  a  total  failure  of  the  purposes  of  the  conveyance. 
The  parties  have  dealt  with  each  other  under  an  illusion.  The  county  had 
no  general  power  to  acquire  and  hold  real  estate,  as  for  speculation  or  profit, 
but  only  for  purposes  germane  to  the  object  of  its  creation.  Dill.  Mun.  Corp. 
§  563;  Hayward  v.  Davidson,  41  Ind.  215. 

One  obstacle  in  the  way  of  granting  relief  in  this  class  of  cases  is  the  diffi- 
culty, and  sometimes  the  impossibility,  of  restoring  the  parties  to  their  origi- 
nal situation.  That  obstacle  is  not  insurmountable  in  the  present  case.  If 
the  county  has  expended  money  in  making  improvements,  compensation  may 
be  allowed  therefor.  1  Perry,  Trusts,  §  165a.  And,  if  the  land  has  escaped 
taxation  by  reason  of  the  legal  title  being  in  the  county,  it  may  be  placed  on 
the  tax-books,  and  assessed  for  past  years.  If  the  allegations  of  the  bill  are 
true,  the  county  has,  under  a  mistake  common  to  it  and  Mrs.  Griffith,  ob- 
tained an  advantage  which  it  is  unconscientious  to  retain. 

The  decree  is  reversed,  and  the  cause  remanded,  with  directions  to  overrule 
the  demurrer,  and  require  the  defendants  to  answer. 
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Murphy  v.  Smith,  Collector. 

{SupreTM  Cburt  of  Arkantas.    April  2,  1887.) 

Taxation— Redkkptio9~Rbpati»nt  of  Mokbts— Lboal  Tihdeb  Ourmnoy. 

Under  the  provisions  of  Mansf.  Dig.  Ark.  {  6776,  governing  the  redemption  of 
lands  sold  for  taxes,  the  money  paid  to  the  county  treasurer  for  snch  redemption 
mnst  be  in  coin  or  treasury  notes  of  the  United  States,  made  a  legal  tender  by  the 
acts  of  congress;  and,  where  a  county  treasurer  refuses  to  pay  to  the  purchaser  at 
the  tax  sale  in  such  money  the  foil*  amount  received  bv  him  for  redemption,  but 
tenders  instead  the  amount  due  in  part  in  money  and  m  part  in  county  scrip  or 
warrants,  he  may,  by  mandamui,  be  compelled  to  make  full  payment  in  money. 

Appeal  from  circuit  court,  Desha  county. 

At  a  sale  of  lands  for  non-payment  of  taxes  due  thereon  for  the  year  1883, 
made  by  the  collector  of  Desha  county  on  the  twenty-eighth  day  of  April,  1884, 
appellant,  James  Murphy,  purchased  certain  lands,  for  which  he  paid  $11.50, 
and,  upon  paying  the  further  sum  of  25  cents  collector's  fee,  he  received  a 
certificate  of  purchase,  particularly  describing  the  several  tracts  of  land  so 
purchased,  and  specifidng  the  amount  of  taxes,  penalty,  and  costs  severally 
due  upon  each  tract.  Afterwards,  on  the  twenty-first  day  of  January,  1885, 
he  paid  the  state,  county,  district,  school,  and  other  taxes  assessed  upon  said 
lands  for  the  year  1884,  amounting  to  the  sum  of  $8.80,  and  received  the 
receipt  of  the  sheriff  and  collector  of  said  county  for  said  sum.  On  third 
June,  1885,  Messrs.  Fillar  and  Stanley,  for  benefit  of  proper  owner,  re- 
deemed  said  lands  from  said  appellee  as  such  county  treasurer,  and  received 
from  him,  as  such  treasurer,  a  receipt  therefor;  which  receipt,  on  said  third 
day  of  June,  1885,  was  filed  in  the  office  of  the  county  clerk  of  said  county, 
and  said  county  derk  thereupon  canceled  on  the  record,  on  sales  of  land  for 
delinquent  taxes,  the  sale  so  made  to  appellant.  Upon  learning  that  said 
lands  had  been  redeemed,  appellant  presented  to  appellee  his  said  certificate 
of  purchase,  and  said  tax  receipt  for  taxes  so  paid  for  the  year  1884,  and  de- 
manded of  and  from  said  appellee,  as  such  county  treasurer,  an  amount  of 
money  equal  to  the  taxes  for  which  said  several  tracts  of  land  had  been  sold, 
together  with  penalty  and  costs,  and  said  taxes  so  subsequently  paid  thereon, 
with  interest  thereon  at  10  per  cent,  per  annum  on  whole  amount  so  paid,  up 
to  said  third  day  of  June,  1885,  the  date  of  said  redemption,  amounting  to  the 
sum  of  $22.18.  On  said  demand  being  made,  said  appellee,  as  such  treasurer, 
tendered  to  appellant  the  sum  of  $15.54  in  money,  and  the  sura  of  $6.59  in  scrip 
or  warrants  of  said  Desha  county,  which  said  tender  of  $6.59  in  Desha  county 
scrip  or  warrants  appellant  refused  to  receive.  At  the  trial  in  the  court  be- 
low, the  appellee  appeared  in  person;  filed  no  answer  or  demuner;  made  no 
defense;  controverted  none  of  the  allegations  of  the  petition,  thereby  admit- 
ting the  truth  of  each  and  every  allegation;  but  the  court  below,  upon  exami- 
nation of  the  petition  and  exhibits,  found  that  the  petition  did  not  state  tacts 
sufficient  to  entitle  appellant  to  the  relief  claimed,  to-wit,  that  a  writ  of  man- 
damns  should  issue  commanding  said  appellee  to  pay  to  appellant  an  amount 
of  money  equal  to  the  taxes  for  which  said  several  tracts  of  land  were  sold» 
together  with  the  penalty  and  costs  thereon,  and  taxes  subsequently  paid 
thereon,  with  interest  at  10  per  cent,  per  annum  on  the  whole  amount  so  paid 
from  date  of  said  several  payments  up  to  said  third  day  of  June,  1885,  the 
date  of  redemption,  or  any  relief,  and  dismissed  the  petition. 

James  Murphy ,  for  appellant. 

Battle,  J.  Section  5775  of  Mansfield's  Digest,  which  governed  the  re- 
demption of  the  land  purchased  at  tax  sale  by  appellant,  reads  as  follows: 
"Any  owner,  or  his  agent,  or  any  other  person  for  the  owner,  desiring  to  re- 
deem any  land,  town,  or  city  lot,  or  part  thereof,  sold  for  taxes  under  or  by 
virtue  of  any  law  of  the  state,  may,  within  the  time  limited  by  law  for  such 
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redemption,  deposit  with  the  county  treasurer,  upon  the  certificate  of  the 
clerk  of  the  county  court  particularly  describing  such  land  or  town  or  city 
lot,  an  amount  of  money  equal  to  the  taxes  for  which  said  land  or  town  or 
city  lot  was  sold,  together  with  penalty,  cost,  and  taxes  subsequently  paid 
thereon  by  such  purchaser,  or  those  claiming  under  him,  with  interest  at  the 
rate  of  ten  per  cent,  per  annum  on  the  whole  amount  so  paid." 

Under  this  section,  land  sold  for  taxes  can  only  be  redeemed  by  the  payment  of 
money.  In  the  absence  of  other  words  ii}  the  context  controlling  the  meaning 
of  the  word  "money,"  or  showing  in  what  sense  it  is  used,  we  understand  it  to 
mean  that  which  is  legal  tender  for  the  payment  of  debts.  Oraham  v.  Ad^ 
amsy  5  Ark.  261 ;  Wilbtirn  v.  Greer,  6  Ark.  255;  Burton  v.  Brooks,  25  Ark-  215; 
Hanauer  v  Gray,  Id.  350;  Wells  v.  Cole,  27  Ark.  603;  Block  v.  8tate,  44 
Tex.  620;  Butler  v  Horwitz,  7  Wall.  258;  Bish.  St.  Crimes,  §  346,  and  au- 
thorities  cited.  The  amount  paid  to  the  county  treasurer  to  redeem  the  land 
purchased  at  the  tax  sale  by  appellant  should  have  been  in  the  coin  or  treas- 
ury notes  of  the  United  States,  made  legal  tender  by  acts  of  congress. 

The  presumption  being  that  an  ofiicer  has  done  his  duty  until  the  contrary 
is  shown,  it  is  presumed  that  the  land  was  redeemed  in  the  manner  indicated. 
Appellant's  petition  for  mandamus  should  have  been  granted.  High,  Extr. 
Bem.  §§  115, 116a,  and  authorities  cited. 

The  judgment  of  the  court  below  is  therefore  reversed,  and  this  cause  is 
remanded  for  proceedings  not  inconsistent  with  this  opinion. 


FoBDYOE,  Eeceiver,  «.  Kosminski  and  another. 
(Supreme  Court  of  Arkansas,    April  2, 18S7.) 

AlTEBATION  OT  ItrSTRUMCNTB^NaGOTIABLB  PAPKB— BONA  FiDB  HOLDSB. 

An  alteration  in  negotiable  paper,  after  it  has  been  signed  and  delivered  as  a  com- 
plete legal  instrament,  by  increasing  the  amount  for  which  it  was  made,  by  the  in- 
sertion of  words  and  figures  in  blank  places  left  in  the  instrument,  in  such  a  man- 
ner as  to  leave  no  mark  or  indication  ot  alteration,  avoids  the  paper  as  to  the  maker, 
not  consenting  thereto,  even  in  the  hands  of  Khonafide  holder  for  a  valuable  con- 
sideration.^ . 

Appeal  from  circuit  court.  Miller  county. 

B,  W  Johnson,  for  appellant.    Scott  d-  Jones,  for  appellees. 

Battle,  J  This  action  is  founded  on  a  check  drawn  by  the  officers  of  the 
Texas  &  St.  Louis  Railway  Company  on  the  Commercial  Bank  of  St.  Louis, 
payable  to  Peter  Yaught  or  bearer.  As  originally  signed  and  prepared,  it 
was  a  check  for  88.40,  and  was  so  drawn  as  to  leave  space  between  the  fig- 
ures "8"  and  "40,"  in  one  corner  thereof,  sufficient  for  the  insertion  of  a 
cipher  without  crowding,  and  in  the  body  olf  the  check,  where  the  amount  was 
written,  sufficient  space  was  left  after  the  word  "eight*'  and  the  word  follow- 
ing for  adding  to  the  word  "eight"  the  letter  "y,"  without  giving  it  the  ap- 
pearance of  being  added  after  the  check  was  written.  After  the  execution 
and  delivery  of  the  check,  without  the  authority,  consent,  or  knowledge  of 
the  drawer,  a  cipher  was  insorted  between  the  figures  "8"  and  "40,"  and  the 
letter  "y"  was  added  to  the  word  "eight,"  and  the  amount  of  the  check  was 
thereby  fraudulently  changed  from  $8.40  to  $80.40;  and  in  that  form,  and 
with  no  mark  or  indication  of  alteration  observable  by  a  man  of  ordinary 
prudence,  was  negotiated  to  appellees,  before  maturity,  for  a  valuable  con- 
sideration, in  due  course  of  trade,  and  without  notice  of  the  forgery. 

It  is  contended  by  appellees  that  appellant  is  liable  to  them  upon  the  check 
for  the  full  amount  of  the  same  as  altered.  This  contention  is  sustained  by 
many  authorities,  which  lay  it  down,  as  a  general  principle  of  the  law-mer- 

»See  Hood's  Appeal,  (Pa.)  7  Atl.  Rep.  137,  and  note. 
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chant,  "that,  when  the  drawer  of  a  bill  or  the  maker  of  a  note  has  himself , 
hj  careless  execution  of  the  instrument,  left  room  for  any  alteration  to  be 
made,  either  by  insertion  or  erasure,  without  defacing  it,  or  exciting  the  sus- 
picion of  a  careful  man,  and  the  opportunity  which  he  has  afforded  has  been 
embraced,  and  the  instrument  filled  up  with  a  larger  amount  or  different 
terms  than  those  which  it  bore  at  the  time  he  signed  it,  he  will  be  liable  upon 
it  as  altered  to  any  bona  fide  holder  without  notice.  But  upon  this  proposi- 
tion there  is  an  irreconcilable  conflict  of  authority,  and  the  authorities  which 
sustain  the  doctrine  are  not  agreed  as  to  its  basis.  In  casting  about  for  some 
principle  on  which  it  could  be  based,  several  have  been  suggested,  which  we 
will  notice: 

1.  It  is  said  by  some  that  the  true  principle  upon  which  this  doctrine  rests 
is  "that  the  party  who  puts  his  paper  in  circulation  invites  the  public  to  re- 
ceive it  of  any  one  having  it  in  possession  with  apparent  title,  and  he  is  es- 
topped to  urge  an  actual  defect  in  that  which,  through  his  act,  ostensibly  has 
none. "  It  is  true,  as  between  the  maker  of  negotiable  paper,  which  he  has 
voluntarily  and  intentionally  executed  and  placed  in  circulation,  and  an  inno- 
cent party  acting  upon  the  faith  of  the  paper*  the  maker,  as  a  general  rule» 
would  be  precluded  from  showing  that  the  paper  was  not  intended  to  have  the 
effect  its  face  indicated;  for  it  is  upon  the  representation  he  has  made  by  his 
paper  he  has  authorized  and  induced  the  innocent  party  to  act.  But  this 
reason  only  applies  to  paper  as  made  and  issued  by  him,  or  as  authorized  by 
lum  to  be  made  or  issued.  When  the  paper  is  a  complete  legal  instrument, 
as  issued,  he  does  not  thereby  make  any  representation  that  he  will  be  bound 
by  any  alteration  made  without  his  authority.  To  hold  him  bound  by  the 
contract,  as  altered  by  such  forgery,  involves  the  idea  that  the  person  com- 
mitting the  forgery  was  his  agent  in  committing  it,  (a  ludicrous  absurdity,) 
or,  at  least,  he  had  authorized  innocent  third  parties  so  to  treat  him. 

2.  Some  authorities,  sustaining  the  doctrine  contended  for  by  appellees,  say 
it  is  based  on  the  ground  that  the  maker  is  estopped  to  allege  that  the  paper 
has  been  altered.  This  idea  originated  in  a  misconception  of  Ywing  v.  QroU, 
4  Bing.  253,  "that  was  the  case  of  a  check  drawn  by  a  customer  upon  his 
bankers.  The  plaintiff,  Young,  having  occasion  to  be  absent,  left  with  hia 
wife  certain  printed  checks  upon  the  bankers,  signed  by  him  in  blank,  to  be- 
filled  up  by  her,  and  drawn  as  his  business  might  require.  She  delivered  one 
of  these  checks,  so  signed,  to  the  plaintiff  ^s  clerk,  to  be  filled  up  by  him  with 
the  sum  of  fifty  pounds  and  some  shillings  and  pence.  The  clerk  filled  out 
the  check,  beginning  the  words  'fifty'  with  a  small  letter,  and  in  the  middle 
of  the  blank  line  left  for  the  same,  and  showed  it  to  the  plaintiff's  wife,  wha 
directed  him  to  draw  the  cash.  Before  presenting  it  to  the  bankers,  this  clerk 
altered  the  check  by  inserting  before  the  word  'fitty*  the  words  *  tliree  hundred 
and,'  thus  making  it  a  check  of  three  hundred  and  fifty,  instead  of  fifty, 
pounds,  all  in  the  same  handwriting,  and  then  himself  presented  the  check  to- 
the  bankers,  and  drew  the  whole  larger  sum.  The  action  against  the  bankers 
was  not,  of  course,  brought  by  Young  upon  the  check,  but  for  the  money 
which  he  claimed  had  been  paid  out  by  the  bankers  without  authority.  Under 
the  circumstances  stated,  the  court  held  the  plaintiff  was  not  entitled  to  re- 
cover." 

In  commenting  upon  that  case  in  Bwan  v.  Nortti  British  Australasian  Co,f 
2  Hurl.  &  G.  175,  Chief  Justice  Cogkbvrn  said:  **The  case  of  Totmg  v.  Gi-ote, 
on  which  so  much  reliance  has  been  placed»  and  which  is  supposed  to  have 
established  this  doctrine  of  estoppel  by  reason  of  negligence,  when  it  comes 
to  be  more  closely  examined,  turns  out  to  have  been  decided  without  refer- 
ence to  estoppel  at  all.  Neither  the  counsel  in  arguing  that  case,  nor  the 
judges  in  deciding  it,  refer  once  to  the  doctrine  of  estoppel.  The  question 
arose  on  a  disputed  item  in  an  account  between  a  banker  and  his  customer, 
which  had  been  referred  to  aibitration;  and  the  question  raised  by  the  arbi- 
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trator  was  on  whom  the  loss  which  had  arisen  from  payment  of  a  check,  in 
which,  by  the  careJessness  of  the  customer,  an  opportunity  had  been  afforded 
for  increasing  the  amount,  should  fall.  It  was  held,  not  that  the  customer 
was  estopped  from  denying  tliat  the  check  was  a  forgery,  but  that  as  the  loss, 
which  would  otherwise  fall  on  the  banker,  who  had  paid  on  a  bad  check,  had 
been  brought  about  by  the  negligence  of  the  customer,  the  latter  must  sustain 
the  loss.  As  the  question  arose  on  an  account  submitted  to  arbitration, 
the  matter  was  decided  without  reference  to  any  technicality;  but  1  am  dis- 
posed to  think  that,  technically  looked  at,  the  matter  would  stand  thus:  The 
customer  would  be  entitled  to  recover  from  the  banker  the  amount  paid  on 
such  a  check,  the  banker  having  no  voucher  to  justify  the  payment.  The 
banker,  on  the  other  hand,  would  be  entitled  to  recover  against  the  customer 
for  the  loss  sustained  through  the  negligence  of  the  latter.  Possibly,  to  pre- 
vent circuity  of  action,  the  right  of  the  banker  to  immunity  in  respect  of  the 
loss  so  brought  about  would  afford  him  a  defense  in  an  action  by  the  customer 
to  recover  the  amount."  And  in  Halifax  Union  v.  WheelwrighU  L.  R.  10 
Exch.  188,  192,  which  was  very  similar  in  its  facts  to  Young  v.  GroUt  and  in 
which  the  alteration  of  certain  drafts  was  made  by  a  clerk  iutrusted  with  the 
duty  of  filling  them  up,  the  court  of  exchequer,  after  advisement,  expressed 
the  opinion  that  the  ground  assigned  by  Chief  Justice  Cockburn,  of  avoiding 
circuity  of  action,  was  certainly  the  most  exact  ground. 

8.  The  doctrine  contended  for  is  sometimes  based  on  the  principle  that* 
"where  one  of  two  innocent  parties  must  suffer  by  the  fault  of  a  third,  he 
shall  sustain  the  loss  who  put  it  in  the  power  of  the  third  to  occasion  it;"  or, 
as  expressed  in  Itnard  v.  Torres,  10  La.  Ann.  103,  '*  where  one  of  two  i>arties, 
neither  of  whom  has  acted  dishonestly,  must  suffer,  he  shall  suffer  who»  by 
his  own  act,  has  occasioned  the  confidence  and  consequent  injury  of  the  other." 
In  investigating  the  nature  and  extent  of  this  principle,  by  tracing  it  through 
many  cases  in  which  it  has  been  applied.  Chief  Justice  Bichardson,  speak- 
ing fpr  the  court  in  Goodman  v.  Eastman,  4  N.  H.  457, — a  case  like  this, 
the  question  involved  and  decided  being  the  same, — said:  "We  are  inclined 
to  think  that  the  true  rule  to  be  extracted  from  all  the  cases  is  that,  where 
one  man  reposes  in  another  a  special  confidence,  and  a  loss  arises  from  an 
abuse  of  that  confidence,  if  the  question,  who  shall  bear  the  loss,  arises  be- 
tween an  innocent  third  person,  and  him  who  reposed  the  ocmfidence,  the  law 
will  throw  the  loss  upon  the  latter."  The  same  conclusion  was  reached  in 
Wade  V.  Withington,  1  Allen,  562.  It  being  correct,  it  will  necessarily  fol- 
low that  the  principle  that,  where  one  of  two  innocent  parties  is  to  bear  a 
loss,  it  must  fall  on  him  who  put  it  in  the  power  of  the  third  to  occasion  it, 
can  have  no  application  to  negotiable  paper  which  has  been  fraudulently 
altered  in  material  particulars  by  third  persons,  as  in  this  case,  holding  no 
relation  of  agency  to  the  maker,  and  after  it  has  been  executed  and  delivered 
as  a  binding  contract. 

4.  Another  reason  assigned  is:  "It  is  the  duty  of  the  maker  of  commercial 
paper  to  guard,  not  only  himself,  but  the  public,  against  frauds  and  altera- 
tions by  refusing  to  sign  negotiable  paper  made  in  such  form  as  to  admit  of 
fraudulent  practices  upon  them  with  ease,  and  without  ready  detection." 
The  idea  is,  the  failure  to  discharge  this  duty  is  negligence  on  the  part  of  the 
maker,  and  that  he  should  be  held  liable  for  losses  suffered  by  innocent  hold- 
ers on  account  thereof.  The  effect  of  such  a  doctrine,  if  carried  into  practice, 
would  be  to  require  the  maker  to  anticipate  and  provide  against  the  many 
ways  through  or  by  which  forgery  is  committed,  and  to  compel  him  to  perform 
a  contract  he  never  made  because  some  one  has  committed  a  forgery  by  alter- 
ing a  contract  he  did  make.  If  this  be  a  correct  principle,  then  the  owner  of 
goods  stolen  through  his  negligence  should  not  have  the  right  to  recover  them 
after  they  have  passed  into  the  hands  of  a  bona  fide  purchaser. 

In  reply  to  an  argument  like  this*  in  Holmes  v.  TrumpsTt  22  Mich.  427, 
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-which  was  an  action  on  a  promissory  note  which  consisted  of  a  printed  blank, 
with  the  amount  and  the  time  and  place  of  payment  filled  in  with  writing, 
and  was  altered  without  the  knowledge  or  consent  of  the  maker,  by  adding 
after  the  printed  words  "with  interest  at,"  at  the  end  of  the  note,  the  words 
*Hen  percent,"  Mr.  Justice  Christiancy,  speaking  for  the  court,  said:  "The 
argument  amounts  simply  to  this:  that,  by  the  maker's  awkwardness  or  neg- 
ligence, his  note  was  issued  by  him  in  a  shape  which  rendered  it  somewhat; 
easier  for  another  person  to  commit  a  crime  than  i)  he  had  taken  the  pre- 
caution to  erase  the  word  *  at,'  and  draw  a  line  through  the  blank  which  fol- 
lowed it;  and  that  a  forgery  committed  by  filling  this  blank  would  be  less 
likely  to  excite  suspicion  than  if  committed  in  some  other  way.  But  how 
sach  a  crime,  whether  committed  in  this  or  some  other  way,  could  create  a 
contract  on  the  part  of  the  maker,  we  confess  ourselves  unable  to  compre- 
hend; nor  are  we  satisfied  that  a  forgery  committed  in  this  way  would  be 
any  less  liable  to  detection  than  if  committed  in  many  other  ways.  The 
negligence,  if  such  it  can  be  called,  is  of  the  same  kind  as  might  be  claimed 
if  any  man,  in  signing  a  contract,  were  to  place  his  name  far  enough  below 
the  instrument  to  permit  another  line  to  be  written  above  his  name  in  appar- 
ent harmony  with  the  rest  of  the  instrument;  or  as  if  an  instrument  were 
written  with  ink,  the  material  of  which  would  admit  of  easy  and  complete 
obliteration  or  fading  out  by  some  chemical  application  which  would  not  af- 
fect the  face  of  the  paper ;  or  by  failing  to  fill  any  blank  at  the  end  of  any  line 
which  might  happen  to  end  far  enough  from  the  side  of  the  page  to  admit  the 
insertion  of  a  word.  *  ♦  ♦  Whenever  a  party,  in  good  faith,  signs  a  com- 
plete promissory  note,  however  awkwardly  drawn,  he  should,  we  think,  be 
equally  protected  from  its  alteration  by  torgeiy^  in  whatever  mode  it  may  be 
accomplished;  and,  unless  perhaps  when  it  has  been  committed  by  some  one 
in  whom  he  has  authorized  others  to  place  confidence  as  acting  for  him,  he 
has  quite  as  good  a  right  to  rest  upon  the  presumption  that  it  will  not  be  crim- 
inally altered  as  any  person  has  to  take  the  paper  on  the  presumption  that  it 
has  not  been;  and  the  parties  taking  such  paper  must  be  considered  as  taking 
it  upon  their  own  risk,  so  far  as  the  question  of  forgery  is  concerned,  and  as 
trusting  to  the  character  and  credit  of  those  from  whom  they  received  it,  and 
of  the  intermediate  holders.  If  promissory  notes  were  only  given  by  first- 
class  business  men,  who  are  skilled  in  drawing  them  up  in  the  best  possible 
manner  to  prevent  forgery,  it  might  be  well  to  adopt  the  high  standard  of  ac- 
curacy and  perfection  which  the  argument  of  the  plaintiff  in  error  would  re- 
quire. But  for  the  great  mass  of  the  people»  who  are  not  thus  skillful,  nor  in 
the  habit  of  frequently  drawing  or  executing  such  paper,sucb  a  standard  would 
be  altogether  too  high,  and  would  place  the  great  majority  of  men,  of  even 
fair  education  and  competency  for  business,  at  the  mercy  of  knaves,  and  tend 
to  encourage  forgery  by  the  protection  It  would  give  to  forged  paper," 

5.  It  has  been  said  the  free  interchange  of  negotiable  paper  requires  the  es- 
tablishment of  the  rule  insisted  on  by  appellees.  But  we  do  not  understand 
the  law  in  giving  peculiar  sanction  to  negotiable  paper  in  order  to  secure  its 
free  circulation,  and  to  protect  banaflde  holders  tar  value  before  maturity,  to 
go  to  the  extent  of  holding  the  maker  liable  on  a  contract  into  which  he  never 
entered,  or  gave  his  assent.  On  the  contrary,  the  well-settled  doctrine  is  that 
■a  material  alteration  in  a  negotiable  instrument,  after  its  execution  and  deliv- 
ery to  the  payee  as  a  complete  contract,  avoids  it,  except  as  i^^nst  parties 
consenting  to  the  alteration.  This  doctrine  rests  on  the  principle  that  parties 
are  only  liable  on  their  contracts  as  made  and  entered  into  by  them.  If  the 
contract  has  been  changed  by  a  material  alteration,  without  the  privity  of  the 
party  liable  upon  it,  it  ceases  to  be  his  contract,  and  he  can  no  longer  be  held 
by  it.  Ooerton  v.  MattliewSt  85  Ark.  154;  Wade  v.  Withinfftant  1  Allen, 
562;  Qreenfleld  Saf).  Bank  v.  SUywell,  123  Mass.  198. 

The  authorities  upon  the  question  involved  in  this  case  were  reviewed  at 
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length  by  Chief  Justice  Gray  in  Greenfield  Sav.  Batik  v.  Stotoelh  123  Mass* 
198,  in  a  very  able  and  elaborate  opinion ;  and,  after  deliberate  advisement  and 
careful  examination,  he  concluded  that  the  preponderance  of  authority  was  to 
the  effect  that  the  alteration  in  negotiable  paper,  after  it  has  been  signed  and 
delivered  as  a  complete  legal  instrument,  by  Increasing  the  amount  for  which 
it  was  made  by  the  insertion  of  words  and  figures  in  blank  places  left  in  the^ 
instrument  in  such  a  manner  as  to  leave  no  mark  or  indication  of  alteration, 
avoids  the  paper  as  to  th^  makers  not  consenting  thereto,  even  in  the  hands 
of  a  bona  fide  holder  for  a  valuable  consideration.  Mr,  Justice  Chbiotiancy 
in  Holmea  v.  Trumper^  22  Mich.  427,  and  Mr.  Justice  Skevebs  in  Knoootille 
NaU  Bank  v.  Clark,  51  Iowa,  264,  likewise  reviewed  the  authorities,  and 
reached  the  same  ooncliision.  See,'  also,  Goodman  y.  Eastman^  4  N.  H.  455  ^ 
Wade  V.  Withington,  1  Allen,  561;  Washington  Sav.  Bank  v.  Bcky,  51  Mo. 
272;  Gerrish  v.  GUnes,  56  N.  H.9;  Bruce  v.  Westeott,  8  Barb.  374;  Bigdow, 
Bills  &  N.  (2d  Ed.)  573,  and  authorities  cited;  1  Rand.  Com.  Pap.  §  187. 

The  maker  of  the  check  sued  on  did  not  authorize  the  alteration  made  in  it, 
nor  did  or  omitted  anything  to  induce  the  belief  that  it  had  authorized  any 
one  to  make  it  It  was  not  made  by  its  consent,  or  by  any  person  standing 
in  a  confidential  relation  to  it,  or  held  out  as  such  by  it.  According  to  the 
evidence  introduced  in  the  trial,  and  the  findings  of  the  trial  court,  the  check 
is  void  in  the  hands  of  appellees. 

The  judgment  of  the  court  below  must  be  reversed,  and  a  new  trial  granted.. 


Jordan  f>.  Jordan,  Adm'r. 

{Supreme  Chwri  of  Tennes9ee.     March  10,  1887.) 

1.  Limitation  o»  Actions— Ackwowledgmbnt—Waivbr  of  Plica. 

Where  the  maker  of  a  note,  after  the  right  to  plead  the  statute  of  limitationa  has 
acorned  by  the  lapse  of  the  period  prescribed  by  the  statute,  writes  upon  the  note, 
while  still  in  the  possession  of  the  owner  thereof,  ''  1  hereby  waive  my  right  to  rely 
upon  or  plead  the  statute  of  limitations  as  to  the  within  note,"  this  is  a  sufficient 
acknowledgment  of  the  justice  of  the  debt,  and  willingness  to  pay  it,  to  imply  a. 
promise  to  pay,  and  will  revive  the  debt,  although  there  was  no  neW  consideration 
for  such  indorsement.^ 

2.  Sajib— SumoiEitOT. 

A  written  waiver,  on  the  back  of  a  note,  of  the  right  to  plead  the  statate  of  lim- 
itations, is  not  contrary  to  public  policy,  is  valid,  and  will  estop  the  maker  from 
setting  up  the  statute  as  a  defense  in  an  action  on  the  note.^ 

Appeal  from  chancery  court,  Rutherford  county. 

J.  D.  Rtohardaon,  for  C.  Jordan.  L.  Jordan  and  Patmsr  d  Palmer,  for 
L.  Jordan. 

FoLKBS,  J.  This  is  an  action  upon  a  note  executed  by  the  plaintiff  in  error 
for  $1,165.35»  dated  September  18,  I860,  and  payable  one  day  after  date  ta 
M.  G.  Jordan,  guardian  of  the  minor  heirs  of  Joshua  Johnson,  deceased,  for 
borrowed  money,  with  10  per  cent,  interest  on  same  until  paid.  The  note  is 
signed  "Kichard  W.  Williams,  Clement  Jordan,  and  A.  E.  Jordan,''  in  the 
order  named«  Plaintiff  in  error  pleaded:  (1)  Statute  of  limitation  of  six 
years;  (2)  that  he  was  only  surety  on  the  note,  and  that  the  defendant  in 
error,  for  a  valuable  consideration  paid  by  the  principal,  held  up  and  failed  to 
bring  suit  for  a  given  time,  thereby  discharging  the  said  surety,  said  agree* 
ment  having  been  made  without  the  consent  of  the  surety;  (3)  payment.  To- 
the  first  plea  the  defendant  in  error  replied — First,  a  new  promise  within  six 
years  next  before  bringing  of  suit;  second,  that  plaintiff  in  error  had,  by  the 
indorsement  on  the  note,  waived  his  right  to  plead  the  statute  of  limitations, 
and  was  now  estopped  from  pleading  the  same.    The  second  plea  was,  upon 


1  See  note  at  end  of  case. 
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motion,  stricken  out.  The  second  replication  was  also  stricken  ont,  but  was 
at  a  subsequent  day  of  the  term  re-instated.  The  plaintiff  in  error^s  rejoinder 
to  second  replication  was — First,  that  he  did  not  waive  the  right  to  rely  upon 
the  plea  of  the  statute  of  limitations;  seoond,  that  the  indorsement  pleaded 
as  a  waiver  was  and  is  void,  and  that  it  was  without  consideration.  There  is 
indorsed  upon  the  not«  the  following:  ^'X  hereby  waive  my  right  in  the  stat- 
ute of  limitations  of  the  within  note,  this  February  27,  1877.  Clement 
Jordan.  "  The  cause  was  tried  without  a  Juiy,  and  Judgment  against  the 
plaintiff  in  error. 

The  record  shows  that  the  plaintiff  in  error  was  the  father-in-law  of  the 
payee,  and  that  he  was  a  surety  on  the  note,  upon  which  a  payment  of  $500 
was  made  in  1868  or  1869  by  the  principal  on  the  note,  said  payment  being 
the  proceeds  of  certain  trust  property  which  was  properly  so  applied.  The 
plaintiff  in  error  objected  to  the  reading  in  evidence  of  the  indorsement  on  the 
note  above  quoted,  which  objection  was  overruled,  to  which  he  excepted. 
The  court  held  that  said  indorsement  was  a  new  promise,  in  effect,  to  pay 
said  note,  and  upon  this  ground  gave  Judgment  in  favor  of  plaintiff  below  for 
the  full  amount  of  the  note,  less  the  credit  above,  with  interest  at  the  rate 
stipulated  therein.  The  honorable  commission  of  referees  report  that  the  cir- 
cuit Judge  was  in  error  in  holding  that  the  indorsement  amounted  to  a  new 
promise,  but  that  it  was  valid  as  an  agreement  not  to  plead  the  statute,  and, 
as  such,  would  be  upheld  and  enforced.  They  report,  however,  in  favor  of  a 
reversal,  for  errpr  in  striking  but  defendant's  second  plea.  Both  sides  have 
filed  exceptions  to  the  report  of  referees,  opening  the  whole  case. 

For  the  defendant  in  error  it  is  insisted  that  the  indorsement  does  not 
amount  to  a  new  promise,  nor  to  an  acknowledgment  of  the  debt;  that  he  has 
neither  waived  his  right,  nor  is  he  estopped  from  exercising  his  right  to  plead 
the  statute;  that  it  is  contrary  to  public  policy  to  allow  a  party  to  thus  render 
inoperative  a  statute  so  salutary.  With  this  reasoning  we  cannot  agree.  We 
consider  such  stipulation,  where  fairly  and  understandingly  made,  effectual  to 
arrest  the  running  of  the  statute,  whether  regarded  as  an  acknowledgment  of 
the  then  existence  of  the  debt  which  the  debtor  is  willing  to  pay,  upon  which 
a  new  promise  is  implied,  or  viewed  as  a  valid  waiver  of  the  defense  which 
the  statute  would  otherwise  afford  him.  There  is  no  public  policy  to  be  sub- 
served by  a  contrary  holding.  It  is  not  infrequently  of  prime  importance  to 
a  debtor  to  obtain  indulgence  beyond  the  period  fixed  by  law  for  the  bar  of  the 
statute;  and  if,  under  any  circumstances,  he  can  obtain  such  forbearance,  we 
know  of  no  better  means  of  doing  so  than  by  an  express  stipulation  upon  the 
proper  evidence  of  the  debt  itself.  If  he  can  waive  the  defense  by  a  failure 
to  plead  it,  by  an  acknowledgment  of  the  existence  of  the  debt  which  the 
debtor  is  willing  to  pay  within  six  years  before  suit  brought,  or  by  a  new 
promise  without  any  consideration  other  than  a  moral  one  arising  out  of  the 
old  debt,  we  fail  to  see  why  he  should  not  be  allowed  to  accomplish  the  same 
result  by  the  writing  exhibited  in  this  case.  The  recovery  is  on  the  old  debt, 
not  on  the  acknowledgment,  nor  on  the  new  promise.  As  is  said  by  Judge 
OooPER  in  Hannah  v.  Hawkins,  5  Lea,  240:  "Whether  a  new  cause  of  action, 
sustained  by  the  old  consideration,  is  created  by  a  new  promise,  or  the  old 
cause  of  action  is  merely  revived  partially  or  wholly  by  such  promise,  are 
questions  of  some  metaphysical  nicety,  but  of  no  practical  iraportence.''  So, 
also,  it  may  be  a  matter  of  some  metaphysical  nicety  whether  the  plaintiff's 
right  to  recover  in  the  case  is  to  be  placed  on  the  ground  assumed  by  the  trial 
Judge,  and  on  the  position  taken  in  the  report  of  the  referees, — ^the  result  is  the 
same.  We  are,  however,  well  satisfied  that  the  recovery  can  be  maintained 
on  both  grounds.  It  is  now  well  settled  in  this  state,  as  already  indicated,  that 
it  is  the  remedy  which  is  barred,  and  not  the  cause  of  action,  and  that  a  direct 
admission  of  the  existence  of  the  debt,  and  a  promise  to  pay  it  within  time, 
revives  the  remedy.    Hunter  v.  StarJces,  8  Humph.  658;  Butler  v.  Winters^ 
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2  Swan,  91;  WoocUie  ▼.  Towle9,  9  Baxt.  595;  CooJce  v.  Hoffman,  5  Lea,  109. 

In  Braddie  y.  Jofmsout  1  Sneed,  467,  it  is  said:  *'Tiiere  must  be  an  express, 
unconditional  promise  to  pay,  or  such  an  acknowledgment  of  an  existing  debt 
as  will  imply  a  willingness  or  promise  to  ^my  it,  if  no  express  promise  is  made. 
Tlie  rule  is  thus  laid  down  by  the  supreme  court  of  the  United  States  in  Bell 
V.  Morrison,  1  Pet.  362:  *'  If  there  be  no  express  promise,  but  a  promise  to  be 
raised  by  implication  of  law  from  the  acknowledgment  of  the  party,  such  ac- 
knowledgment ought  to  contain  an  unqualified  and  direct  admission  of  a  pre- 
vious subsisting  debt,  which  the  party  is  liable  and  willing  to  pay."  This  Is 
approved  in  Belote  y.  Wynne,  7  Terg.  584,  and  in  Braddie  v.  Johnson,  supra. 

Again,  while  the  suit  is  on  the  old  debt,  as  we  have  seen,  yet,  as  was  said 
by  Judge  McFarland  in  Fuqua  v.  IHnwiddie,  6  Lea,  648:  '*To  take  the  case 
out  of  the  statute,  the  proof  must  make  out  a  neeu>  eontraet,  either  by  an  ex- 
press promise,  or  an  acknowledgment  of  the  Justice  of  the  debt,  and  willing- 
ness to  pay  it,  in  sucih  manner  that  the  law  will  imply  a  promise,  «  «  « 
and  the  creditor  must  be  in  some  way  a  party  to  the  new  contract."  Now, 
where  the  maker  of  the  note,  after  the  right  to  plead  the  statute  has  accrued 
by  the  lapse  of  the  period  prescribed  by  the  statute,  writes  upon  the  note^ 
while  still  i  n  the  possession  of  the  owner  thereof,  '*  I  hereby  waive  my  right  to 
rely  upon  or  plead  the  statute  of  limitations  as  to  the  within  note,"  we  are 
unable  to  see  how  it  can  be  said  that  this  is  not  an  acknowledgment  of  the 
justice  of  the  debt,  and  willingness  to  pay  it,  from  which  the  law  will  imply 
a  promise  to  pay  it,  notwithstanding  such  lapse  of  time.  And,  if  no  new  con- 
sideration is  necessary  to  sustain  an  express  promise,  no  new  consideration 
should  be  required  to  support  the  implied  promise.  So  far  as  is  necessary  to 
sustain  the  ground  upon  which  the  circuit  judge  rested  his  judgment,  we  have 
drawn  alone  upon  the  authorities  in  our  own  state  for  the  principles  which, 
we  think,  by  analogy,  will  warrant  his  action.  The  question,  in  the  exact 
form  presented  in  this  record,  is  a  new  one  in  this  state.  But  there  is  ample 
authority  to  be  found  in  the  courts  of  our  sister  states  which  maintain,  inde- 
pendent of  any  question  of  a  new  promise,  that  the  indorsement  under  oon- 
sideration  is  valid  as  a  waiver  of  the  right  to  plead  the  statute. 

In  Webber  v.  Williams,  23  Pick.  302,  there  was  a  letter  written  by  the 
•debtor  to  the  creditor,  in  which  he  stated  that,  if  he  would  not  sue  the  for- 
mer,  "he  should  have  the  same  right  for  one  year  more  than  he  then  had." 
The  creditor  replied  that  he  would  not  consent  to  the  postponement  as  pro- 
posed, but  in  point  of  fact  he  did  postpone  suit  till  after  six  years.  Chief 
Justice  Shaw,  speaking  for  the  court,  said:  ''The  court  is  of  opinion  that  this 
was  a  sufficient  compliance  with  the  defendant's  offer;  that  he  is  bound  by  it; 
4ind  that  it  is  a  good  waiver  of  the  statute  of  limitations." 

In  Warren  v.  Walker,  23  Me.  453,  under  the  bottom  of  an  account  dated 
December  10, 1835,  there  was  appended  the  following:  "I  hereby  waive  all 
defense  which  I  might  otherwise  make  to  the  above  bill  by  law  under  and  by 
virtue  of  any  statute  of  limitations,"  signed  by  the  debtor,  and  dated  Decem- 
l)er  7, 1841 .  In  Maine  the  statute  is :  "  Unless  such  acdcno  wledgment  or  prom- 
ise be  an  exp^'ess  one,  and  made  or  sustained  in  some  writing  signed  by  the 
party  chargeable  thereby. "  The  court  held  that  under  the  statute  it  could 
not  be  considered  as  an  ea^ratf^ec^  acknowledgment  or  promise  to  pay;  that  he 
had  not  agreed  to  waive  the  defense  of  payment,  or  the  non-performance  of 
the  services  as  charged,  or,  indeed,  of  any  other  defense  which  he  might  have 
had  to  the  original  cause  of  action,  but  that  "it  was  a  valid  agreement  to 
waive  the  defense  of  the  statute, — an  agreement  never  to  set  up  such  de- 
fense. " 

In  Burton  Y.Stevens,  24  Vt.  131,  the  language  written  was:  "I  hereby 
agree  that  I  will  not  take  any  advantage  of  the  statute  of  limitations  on  the 
within  two  notes."  There,  as  here,  the  contention  was  that  as  the  claim  wa^ 
barred  before  the  indorsement,  and  no  consideration  passed,  it  was  nudum 
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pactum.  There,  bb  here,  it  was  insiated  that  the  agreement  was  not  an  ac- 
knowledgment of  any  debt  due,  or  promise,  express  or  implied,  of  payment. 
The  learned  judge  delivering  the  opinion  said:  "It  is  evident  that  in  mak- 
ing the  agreement  the  defendant  intended  to  place  in  the  hands  of  the  plain- 
tiff sufficient  evidence  to  protect  his  claim  from  the  operation  of  the  statute, 
and  that  the  plaintiff,  in  taking  this  agreement,  supposed  that  his  claim  was 
saved  thereby  from  its  operation.  It  is  just  and  reasonable,  therefore,  that 
such  an  effect  should  be  given  to  this  agreement,  if  it  can  be  consistent  with 
established  rules  of  law.  The  language  of  Lord  Denman,  in  the  case  of 
Gardner  v.  McMahon,  4B  E.  C.  L.  870,  has  a  direct  application  to  this  case: 
*  That  it  may  well  be  supposed  that  the  creditor,  on  his  part,  has  forborne  to 
sue,  relying  upon  this  undertaking  as  preserving  his  right  of  action  in 
future.  It  is  equally  to  be  presumed  that  the  creditor,  in  the  same  reliance^ 
has  permitted  to  pass  from  his  possession  the  evidence  to  prevent  the  opera- 
tion of  the  statute  which  he  might  have  controlled  previous  to  the  execution 
of  that  agreement.'  The  defense,  if  available,  is  a  violation  of  the  defend-' 
ant's  agreement,  and  we  entertain  no  doubt  that  he  is  concluded  thereby." 

In  the  case  of  Paddock  v.  Colby,  18  Yt.  485,  the  defendant  used  this  lan- 
gnage:  ''That  he  had  assured  the  plaintiff  that  he  would  not  take  advantage 
of  the  statute  of  limitations;"  and  the  court  held  that  the  claim  was  saved 
from  its  operation. 

In  the  case  of  TJtica  Ins.  Co  v.  Bloodgoodt  4  Wend.  652,  the  defendant  signed 
a  written  agreement  in  these  words:  ''I  hereby  agree  not  to  plead  the  statute 
of  limitations,"  eto. ;  and  Sutherland,  J.,  sidd:  "The  defendant  is  estopped 
by  his  stiputatUm  from  availing  himself  of  the  statute  of  limitations.  These 
authorities  are  satisfactory  upon  the  effect  that  should  be  given  to  the  writing 
upon  the  back  of  the  notes,  for  it  is  an  agreement  by  the  defendant  that  the 
notes  shall  be  placed  upon  the  same  footing  as  if  the  statute  had  not  run  on 
the  claims;  the  notes,  then,  furnishing  the  evidence  of  the  debts  and  the 
promise  to  pay. " 

Shapley  v.  Abbott,  42  N.  Y.  443,  is  cited  by  counsel  for  the  defendant  in 
error  as  authority  against  the  position  here  taken.  We  think  not.  It  holds 
that  a  verbal  promise  not  to  plead  the  statute,  in  case  a  promissory  note  shall 
be  suffered  to  outlaw,  is  not  sufficient  to  avoid  the  operation  of  the  statute. 
In  New  York,  at  the  time  this  decision  was  rendered,  the  statute  (Code,  g 
110)  required  such  promise  to  be  in  writing.  It  does  also  argue  that  such  an 
agreement  would  be  void  for  want  of  consideration,  but  in  this  respect  it  is 
out  of  harmony  with  the  decisions  of  our  own  state.  The  case  also  indulges 
in  some  criticism  upon  the  language  of  Judge  Sutherland,  in  the  case  of 
Utica  Ins.  Co,  v.  Bloodgood,  as  to  the  technical  accuracy  of  the  judge  in  the 
use  of  the  term  '* estopped."  But,  as  we  do  not  rest  our  opinion  on  the  doc- 
trine of  estoppel  in  pais,  technically  so-called,  we  do  not  think  it  necess^ 
to  further  notice  this  New  York  case,  being  satisfied  with  the  views  already 
expressed.  The  result  is  that  the  defendant  in  error  is  entitled  to  recover 
judgment  upon  the  note  notwithstending  the  lapse  of  time. 

But  the  circuit  judge  erred  in  striking  out  the  second  plea;  and,  as  the  in- 
dorsement on  the  note  only  cuts  off  the  bar  of  the  stetute,  the  plaintiff  in  er- 
ror will  be  allowed  to  prove  the  truth  of  the  matters  set  up  in  said  plea,  if  he 
can.    For  this  purpose  the  cause  is  remanded  for  a  new  trial. 

NOTE. 
Limitation  of  Actioks — Acknowledgmbitt.  A  debt  barred  by  the  statute  of  limit- 
ations will  be  revived  by  such  an  acknowledgment  of  indebtedness  as  reasonably  leads 
to  the  iuference  of  a  proniise  to  pay  it.  Yost  v.  Grim,  (Pa.)  8  Atl.  Rep.  — ;  Shipley  v. 
Shipley.  (Md.)  8  Atl.  Rep.  355;  Painter's  Appeal,  (Pa.)  6  Atl.  Rep.  477:  Shaefferv.  HoflT- 
raan,  (Pa.)  4  Atl.  Rep.  39;  Landis  v.  Roth,  (Pa.)  1  Atl.  Rep.  49;  Willey  v.  State,  (Ind.) 
5  N.  E.  Rep.  884;  Rolfe  v.  Pillond,  (Neb.)  19  N.  W.  Rep.  970;  Devereaux  v.  Henry,  Id. 
697;  Denny  v.  Marrett,  (Minn.)  13  N.  W.  Rep.  148;  Curtis  v.  City  of  Sacramento,  (Cal.) 
11  Pao.  Rep.  748.    But  an  acknowledgment  is  not  sufficient  where  the  accompanying 
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cii*cum8tance8  are  such  as  to  repel  that  inference,  or  to  leave  it  in  donbt  whether  the 
party  intended  to  prolong  the  time  of  legal  limitation,  (^ty  of  Fort  Soott  ▼.  Hickman. 
6  Sup.  Gt  Rep.  66;  Dennv  v.  Marrett,  (Minn.)  13  N.  W.  Rep.  148. 

In  Mode  Island  an  admission  as  to  the  correctness  of  an  account,  including  the  pay- 
ments credited  thereon,  is  not  such  an  acknowledgment  of  the  indebtedness  as  to  take 
it  out  of  the  statute,  Campbell  v.  ColHngwood,  (R.  I.)  8  Atl.  Rep.  695;  but  the  contrary 
is  held  in  Pennsyfvania,  Yost  y.  Grim,  8  Atl.  Rep.  — .  An  admission  by  the  debtor  that 
**  he  owed  the  money,  and  would  pay  as  soon  as  he  was  able,"  will  not  take  the  debt 
out  of  the  statute,  i  n  the  absence  of  proof  of  ability  to  pay.  Shann  y.  Hawkins,  (Tenn.> 
2  S.  W.  Rep.  84.  Such  acknowledgment,  to  be  effectual,  must  be  made  to  the  creditor, 
or  to  some  one  acting  for  him.  City  of  Port  Scott  y.  Hickman,  6  Sup.  Ct.  Rep.  56;  Ger- 
hard y.  Gerhard,  (Pa.)  4  Atl.  Rep.  55 ;  Parker  y.  Remington,  (R.  I.)  3  Atl.  Rep.  500;  and 
there  must  be  no  uncertainty  as  to  the  particular  debt  to  which  the  promise  applies, 
Painter^s  Appeal,  supra;  Landis  v.  Roth,  supra. 

In  Maryland  a  general  statement  by  one  that  he  owes  another  an  account,  though  no 
particular  account  is  mentioned,  is  sufficient  to  remove  the  bar  of  the  statute.  In  such 
case  it  is  for  the  iury  to  determine  whether  the  acknowledgment  applies  to  the  partic- 
ular account  suea  on.  Shipley  y.  Shipley,  8  Atl.  Rep.  365.  The  acknowledgment  may 
be  made  to  the  creditor,  his  agent  or  a  stranger.   Stewart  y.  Garrett,  6  Atl.  Rep.  324. 

In^/otoa  the  admission  must  be  in  writing,  signed  by  the  party  to  be  charged  thereby. 
Hale  y.  Wilson,  (Iowa,)  30  N.  W.  Rep.  739.  InWisconsin  an  action  barred  by  the  statute 
can  be  reyived  only  by  an  unqualified  promise,  Pierce  y. Seymour,  9  N.  W.  Rep.  71 ;  or 
by  unconditional  part  payment^  Marshall  y.  Holmes,  32  N.  W.  Rep.  — % 


Wills  v.  Wills  and  others. 

Ramsey  and  others  «.  Samb. 

{Court  of  Jppmis  of  Kenhuiky,    April  1, 1887.) 

1.  Will— DEyisB—CoNSTHUCTioN— Susy nroBSH  IP. 

A  testator,  after  making  certain  special  devises,  diyided  his  estate  aaoally  be- 
tween his  four  children,  and  provided  that,  '*in  case  of  the  death  of  either  of  my 
children,  I  will  that  their  said  interest  shall  go  to  their  children,  in  case  they  have 
any;  if  not,  it  is  to  go  equally  to  my  four  living  children,  or  the  heirs  of  their 
body,  or  such  as  may  be  living."  Hold  that,  all  of  the  children  having  survived 
the  testator,  each  was  entitled  to  his  respective  share  infee-sioiple,  and  not  as  a  de- 
feasible fee,  subject  to  be  divested  upon  any  one  of  them  subsemunti^,  to  testator's 
death,  dying  without  issue.  The  survivorship  referred  to,  and  which  was  to  de- 
termine the  character  of  estate,  was  survivorship  of  the  testator. 

2.  Same— ViESTED  and  Continoemt  Estates. 

The  courts  of  this  country  will  so  construe  a  will,  when  not  inconsistent  with  the 
intention  of  the  testator,  as  to  prevent  the  title  to  real  estate  fh>m  remaining  con- 
tingent ;  and,  unless  there  are  plain  indications  of  a  contrary  intent,  will  consider 
the  entire  title  as  vested  in  those  claiming  under  the  will,  rather  than  in  abeyance.^ 

Appeals  from  circuit  court,  Clark  county, 

Wm.  Lindsay  and  W.  M.  Beckner^  for  appellants.  B.  F.  Buckner  and 
/•fif.  Tucker^  for  appellees. 

Pbyor,  G.  J.  These  two  actions,  in  the  nature  of  ojeciments,  were  instituted 
in  the  court  below  for  the  recovery  of  the  land  in  controversy  by  the  children 
and  devisees  of  John  P.  Wills,  who  are  the  appellees,  against  the  devisees  of 
John  G.  Wills,  the  present  appellants.  The  right  of  recovery  depends  upon 
the  construction  given  the  last  will  of  John  P.  Wills,  deceased.    The  testator 

1  As  to  the  construction  of  wills,  and  when  interests  thereby  created  are  vested  and 
when  contingent,  see  Wiggin  v.  Perkins,  (N.  H.)  6  Atl.  Rep.  90i,  and  note.  For  in- 
stances of  vested  estates,  see  Id.;  Crosby  v.  Crosby,  (N.  H.)  5  Atl.  Rep.  907 ;  Richardson's 
Appeal,  (Pa.)  6  All.  Rep.  204;  Ruben  cane  v.  McICee,  (DelO  Id.  639;  Harris  v.  Carpen- 
ter, (Ind.)  10  N.  B.  Rep.  422;  Dole  v.  Keyes,  (Afass.)  9  N.  E.  Rep.  626 ;  Byrnes  v.  Still- 
well,  (N.  y.)  Id.  241 ;  Delafield  v.  Shipnian,  Id.  184;  Owens  v.  Dunn.  (Tenn.)  2  a  W. 
Rep.  29;  Vason  v.  Estes,  (Ga.)  1  S.  E.  Rep.  163;  McDaniel  v.  AUen,  (Miss.)  1  South. 
Rep.  356;  of  contingent  estate,  see  Loring  v.  Arnold,  (R.  I.)  S  AtL  Rep.  336;  Mc- 
Cartney y.  Osburn,  (111.)  9  N.  E.  Rep.  210;  Bante  v.  Boyd,  (111.)  8  N.  E.  Rep,  671;  Samr 
v.  Galloway,  (Pa.)  6  Atl.  Rep.  209;  Sager  v.  Cobham,  Id.  212;  Lafoy  v.  Campbell,  (K* 
H.)  Id.  800 ;  WUlet  v.  Rutter,  (Ky.)  1 8.  W.  Rep.  640. 
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had  four  children  living  at  ths  time  of  his  death,  and  a  grandchild.  Be  dis- 
inherited his  grandchild,  giving  his  entire  estate  to  his  four  children.  Their 
names  were  Martha  Flynn,  (wife  of  Dadley  Flynn,)  John  G.  Wills,  Benjamin 
TVills,  and  Mary  E.  Wills.  The  son,  John  G.  Wills,  took  possession  of  his 
part  of  the  realty  in  the  year  1870,  and  died  long  after  the  testator,  his  father* 
without  children;  leaving  a  last  will  and  testament  hy  which  he  devised  his 
part  of  the  realty  to  the  present  appellants.  It  is  maintained  hy  the  appel- 
lees that  the  son  John  G.  Wills  had  no  power  to  dispose  of  this  realty  by  will 
or  otherwise,  and  that,  having  died  without  children,  his  part  of  the  estate 
passed,  under  his  father's  will,  to  his  surviving  brothers  and  sisterSt  or  their 
descendants,  who  are  the  appellees;  while  the  appellants  insist  that,  at  the 
death  of  John  P.  Wills,  (the  father,)  his  son  John  G.  Wills,  surviving  him, 
took  an  absolute  estate  in  the  land,  and  therefore  the  title  passed  from  him, 
under  his  last  will,  to  them. 

After  the  death  of  the  first  testator,  his  son  John  G.  Wills,  claiming  to  be 
the  owner  in  fee  of  that  part  of  the  estate  devised  to  him,  sold  a  small  strip  or 
parcel  of  his  land  to  one  William  S.  Franklin;  and,  the  latter  refusing  to  pay 
the  purchase  money,  and  questioning  the  title,  an  action  was  instituted  for  a 
specific  performance ;  that,  upon  the  hearing,  was  dismissed  by  the  court  be- 
low, and,  on  an  appeal  to  this  court,  the  judgment  below  was  reversed,  and 
an  opinion  delivered,  determining  that  John  G.  Wills,  under  the  will  of  his 
father,  was  invested  with  the  fee-simple  title;  that  opinion  was  delivered  in 
the  year  1873,  but  as  that  action  was  between  John  G.  Wills  and  Franklin 
only,  the  present  appellees  not  being  parties  to  the  record,  they  should  not  be 
held  to  that  Judgment  if  the  construction  given  the  will  of  John  P.  Wills  was 
erroneous. 

The  chancellor  below  only  considered  that  opinion  as  an  argument  on  the  one 
side,  and  perhaps  not  entitled  to  that  consideration  that  would  have  been  given 
it  if  the  question  presented  had  been  more  elaborately  discussed,  held  that 
John  G.  Wills,  having  died  without  children,  had  only  a  life-estate  or  a  de- 
feasible fee  in  the  land  devised  to  him,  and  rendered  a  Judgment  for  the  ap- 
pellees. 

As  no  argument,  by  brief  or  otherwise,  was  presented  to  this  court  in  the 
case  of  Wil&  v.  Franklin,  favoring  the  construction  given  the  will  by  the 
court  below  in  the  present  case,  we  will  treat  the  question  involved  as  if  it 
bad  arisen  de  novo,  and,  with  the  careful  and  able  presentation  of  the  views 
of  counsel  on  each  side,  will  have  but  little  difficulty  in  placing  a  proper  con* 
struction  on  the  provisions  of  this  will  that  must  determine  the  right  of  prop- 
erty between  these  parties. 

The  language  of  the  will  is  as  follows: 

**Clattse2.  1  will  to  my  beloved  wife,  Kancy,  what  she  is  entitled  to  by 
law,  and,  in  addition  to  that,  whatever  she  may  elect  to  take  in  the  way  of 
stock  and  servants;  leaving  it  to  her  to  take  whatever  she  may  want  in  kind, 
quality,  and  quantity,  she  having  already  some  money  that  I  have  now  given 
her,  which  is  not  to  be  taken  into  consideration. 

"(8)  It  is  my  will  that  after  the  special  devise  above,  that  all  my  prop- 
erty  be  equally  divided  among  my  four  living  children,  Martha  Ann  Flynn, 
John  G.  Wills,  Benj.  E.  Wills,  and  Mary  Elizabeth  Wills,  under  the  instruc- 
tions and  exceptions  hereinafter  made. 

"  (4)  I  give  to  my  granddaughter,  Martha  Lockman,  formerly  Martha  Flynn, 
one  dollar. 

"(5)  It  is  my  will  that  whatever  portion  of  my  estate  should  go  to  my 
daughter  Mary  Elizabeth  shall  go  to  her  exclusive  benefit  and  control,  to  the 
total  exclusion  of  her  husband,  both  as  to  principal  and  profits  and  proceeds; 
and  this  provision  is  also  to  apply  to  my  daughter  Martha  Ann  Flynn, — ^I 
herein  making  the  same  provisions  with  regard  to  her  interest,  not,  however, 
through  any  lack  of  confidence  in  her  present  husband. 
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"(6)  I  will  my  sons,  John  G.  and  Benj.  E.  Wills,  my  execntors  herein,  and 
request  them  to  cairy  out  faithfully  the  provisions  of  this  will. 

"(7)  In  case  of  the  death  of  either  of  my  children,  I  will  that  their  said  in- 
terest shall  go  to  their  children,  in  case  they  have  any;  if  not,  it  is  logo 
equally  to  my  four  living  children,  or  the  heirs  of  their  body,  or  such  as  may 
be  living.  *' 

The  will  of  the  common  ancestor,  John  P.  Wills,  was  probated  in  the  year 
1869,  and  his  estate  divided  between  his  four  children,  the  devisees,  in  the 
year  1870,  and  the  nature,  extent,  and  character  of  the  interest  devised  to  each 
must  be  determined  under  the  recognized  rules  of  construction  by  which  courts 
are  aided  in  arriving  at  the  Intention  of  the  testator. 

Bid  the  testator  in  this  case  intend  to  give  to  his  four  children  the  fee, 
subject  to  be  divested  at  their  death,  without  leaving  children;  or,  in  other 
words,  did  the  language  used  create  a  defeasible  fee?  If  not,  did  the  testator 
intend  to  give  to  each  of  his  children  only  an  estate  for  life  in  the  estate  de- 
vised, or  was  it  his  intention  to  give  to  them  the  absolute  fee,  in  the  event 
they  were  living  to  take  the  estate  at  his  (the  testator's)  death  V 

When  this  case  was  heretofore  in  this  court,  the  case  of  Hughes  v.  ffugheSp 
reported  in  12  B.  Mon.  115,  was  referred  to  as  recognizing  the  following  rule 
of  construction  that  should  be  applied  to  the  language  of  the  present  will,  and 
that  is:  **In  the  case  of  an  immediate  devise,  it  is  generally  true  that  a  devise 
over,  ii\  the  event  of  the  death  of  the  preceding  devisee,  refers  to  that  event 
occurring  in  the  life-time  of  the  testator;"  and  this  construction  prevails  when 
there  is  no  other  period  to  which  the  words  can  be  referred.  The  applica- 
tion of  all  rules  of  construction  must  necessarily  be  varied  by  the  language 
used  by  the  testator,  the  object  being  to  arrive  at  his  intentions  to  be  gotten 
from  the  entire  will.  A  defeasible  fee  is  where  the  devisee  becomes  invested 
with  the  fee-simple  title,  subject  to  be  divested  upon  the  happening  of  some 
contingency  provided  by  the  will;  as  where  an  estate  is  devised  to  A.,  and,  if 
A.  should  die  without  children,  then  to  B.  In  such  a  case,  the  devise  over 
takes  effect  in  the  event  A.  dies  without  children,  and  B.  becomes  the  owner 
in  fee  of  the  estate.  If  A.  should  have  children  living  at  his  death,  then  B. 
takes  no  interest  In  the  estate,  nor  will  the  children  left  by  A.  take  any  inter- 
est whatever  under  the  will,  bnt  will  inherit  the  estate  from  A.  The  con- 
tingency upon  which  A.  is  to  be  divested  of  title  never  happening,  he  was 
invested  with  the  fee,  and  the  estate  passed  by  descent  from  A.  to  his  chil- 
dren, and  no  right  was  acquired  by  them  under  the  will.  They  inherit  from 
the  father,  because  he  was  the  absolute  owner  of  the  estate. 

Therefore,  in  the  case  before  us,  there  was  no  defeasible  fee,  because,  by  the 
express  language  of  the  will,  the  testator  has  provided  that,  ''in  case  of  the 
death  of  either  of  my  children,  (John  G.  Wills  being  one  of  them,)  their  said 
interest  shall  go  to  their  children,  in  case  they  have  any;  if  not,  to  my  four 
living  children,  or  the  heirs  of  their  body,"  etc.  The  children  of  the  four  dev- 
isees, if  any,  were  by  the  provisions  of  the  will  to  be  vested  with  an  interest 
upon  the  happening  of  a  contingency;  and  the  question  presented  in  the  case 
is,  what  was  that  contingency,  and  when  was  it  to  happen,  by  which  the  chil- 
dren, if  any,  were  to  take,  and,  if  no  children,  the  surviving  brothers  and  sis- 
ters of  the  immediate  devisee.    . 

We  have  seen  that  it  was  not  a  defeasible  fee,  and  there  being  a  devise  over 
to  the  children,  if  any,  and,  if  none,  to  the  survivors  of  the  first  takei-s,  the 
four  children  of  the  testator  took  either  a  life-estate  in  the  property  devised, 
and  at  their  death  it  passed  under  the  will  to  their  children,  and,  if  none,  to 
the  survivors  of  the  immediate  devisees,  or  they  were  to  take  in  the  event  the 
immediate  or  first  devisee  died  before  the  testator. 

Did  the  testator  intend  to  give  to  his  four  children  a  life-^tate  only?  This 
is  the  real  question  involved.  That  the  children  of  these  devisees  were  to 
take  under  the  will  in  a  certain  event  is  manifest,  and  the  survivora,  if  there 
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were  no  children.  And,  if  so,  was  the  event  upon  which  the  survivors  were 
to  take  the  death  at  any  time  of  the  first  devisees  without  children,  or  was 
the  testator  providing  for  the  contingency  of  his  children,  or  some  of  thera, 
dying  before  the  will  took  effect, — that  is,  before  his  death?  Was  he  provid- 
ing for  some  one  to  take  in  the  event  one  or  more  of  his  children  died  before 
he  did?  The  will  of  the  testator  was  written  and  signed  when  lie  owned 
buid,  slaves,  stock,  and  other  personal  estate,  including  moneys,  choses  in 
action,  etc.,  and  from  its  contents  he  must  have  been  possessed  of  a  consid- 
erable estate,  real  and  personal.  He  made  ample  provision  for  his  wife,  dis- 
inherited his  grandchild,  the  child  of  a  deceased  daughter,  then  gave  his  en- 
tire estate  to  his  four  children,  naming  them,  subject  to  t?ie  restrictions  and 
exceptions  tTiereinafter  set  forth.  He  then  provided  that,  as  to  his  two 
daughters,  their  husbands  were  to  have  no  interest  in  the  estate  devised  to 
them,  either  in  the  principal  or  profits;  and  then  makes  his  two  sons  his  ex- 
ecutors, with  directions  to  them  to  execute  faithfully  the  provisions  of  his 
will.  It  was  so  far  a  complete  instrument,  except  the  signing  and  attes- 
tation, as  required  by  the  statute.  He  had  made  an  absolute  devise  of  his  es- 
tate, after  providing  for  his  wife,  to  his  four  living  children,  with  the  in- 
structions and  exceptions  as  to  tlie  interest  devised  to  the  two  daughters,  by 
which  their  husbands  were  excluded,  and  appointed  his  executors.  The  will 
seems  to  have  been  written  by  one  of  more  than  ordinary  intelligence,  is 
plain  and  undoubted  in  its  meaning,  until  we  reach  the  seventh  and  last 
clause  of  that  instrument.  That  seems  to  be  an  addendum  to  an  otherwise 
coiQpleted  will,  in  which  the  testator  attempts  to  provide  the  manner  in 
which  his  estate  is  to  go  on  the  happening  of  a  certain  contingency,  and  that 
is:  "In  case  of  the  death  of  either  of  my  children,  I  will  that  their  said  in- 
terest shall  go  to  their  children,  in  case  thej  have  any;  if  not,  it  is  to  go 
equally  to  my  four  living  children,  or  the  heirs  of  their  body,  or  such  as  may 
be  living." 

It  is  evident  that  the  draughtsman  of  the  instrument  must  have  known 
how  to  create  a  life-estate,  and  equally  so,  we  think,  that  the  testator  had  no 
intention  of  limiting  the  devise  of  his  moneys,  choses  in  action,  slaves,  and 
land  to  a  life-estate  in  his  four  children.  Instead  of  saying,  "I  give  this  es- 
tate to  each  of  my  children  for  life,  and  then  to  their  children,  and,  if  no 
children,  then  to  my  surviving  children,"  if  such  was  the  purpose  of  the  tes- 
tator, the  draughtsman  was  evidently  attempting  to  provide  for  the  contin- 
gency of  one  or  more  of  the  principal  devisees  dying  before  the  testator,  and, 
there  being  no  one  to  take,  then  he  says:  ''In  case  of  the  death  of  either  of 
my  children,  I  will  that  their  said  interest  shall  go  to  their  children,  if  any; 
if  not,  it  is  to  be  equally  divided  between  my  four  living  children,  or  their 
bodily  heirs. " 

The  testator  wanted  his  four  living  children  to  have  the  estate,  and  not  his 
grandchild,  and,  the  thought  suggesting  itself  that  some  of  his  children  might 
die  before  he  did  without  children,  he  would  make  a  provision  by  which  he 
would  secure  the  estate  to  the  survivors.  There  was  no  devise  to  either  of 
the  four  children,  and,  when  tTiey  should  die,  to  their  children,  for  this  would 
be  but  a  life-estate.  There  was  no  devise  to  John  G.  Wills,  and,  if  he  had 
no  children,  or  died  without  children,  then  to  the  survivor,  for  this  would  be 
a  defeasible  fee.  It  was  simply  a  devise  over,  in  the  event  the  child  given  the 
absolute  estate  was  not  living  at  the  testator's  death  to  take  it.  In  that  event, 
**his  said  interest  was  to  go  to  his  children,  if  any,"  etc. 

If  the  restrictions  and  exceptions  mentioned  in  the  third  clause  of  the  tes- 
tator's will,  by  which  the  absolute  estate  is  devised  to  the  testator's  four  chil- 
dren, are  to  be  applied  to  the  seventh  and  last  clause  of  the  will,  it  can  make 
no  difference  in  the  construction  to  be  given  that  instrument.  **In  case  of 
the  death  of  either  of  my  children,  I  will  that  their  said  interest  shall  go  to 
their  children,  in  case  they  have  any, "  etc.    The  death  of  the  testator's  four 
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children  was  an  event  that  must  certainly  happen,  and  the  period  of  time  ftt 
which  the  children  of  the  testator^s  children  were  to  take  is  the  important  in- 
quiry. This  was  not  a  devise  over,  in  the  event  the  immediate  devisees  died 
without  children,  but  here  was  a  devise  first  to  the  children  of  the  imm^inte 
devisee,  and,  if  none,  to  the  surviving  brothers  and  sisters.  The  event,  then, 
upon  whioh  the  devisee  was  to  be  deprived  of  the  fee,  was  not  his  dying  with- 
out children,  because  the  devise  was  first  to  the  children,  and,  if  none,  then 
to  the  surviving  devisees;  showing  plainly  the  purpose  of  the  testator  to  sub- 
stitute a  devLsee  who  would  take  in  the  event  either  one  or  all  of  his  children 
should  die  before  he  did;  that  is,  the  child  or  children  of  the  devisee  are  to 
take,  and,  if  none,  to  the  survivor.  "In  case  of  the  death  of  either  of  my 
children ,  I  will  that  their  interest  shall  go  to  their  children. "  Leaving  out  the 
second  devise  over,  and  it  is  a  devise,  first,  to  the  child  of  the  testator,  and, 
in  case  of  his  death,  **t?ie  said  interest  ahoM  go  to  hie  children  J* 

Now,  If  this  creates  a  life-estate  in  the  immediate  devisee,  then  the  appel- 
lees are  entitled  to  recover.  The  devise  over  to  the  survivors,  after  the  direct 
devise  to  the  children  of  the  immediate  devisee,  cannot  affect  the  construction 
of  this  provision  of  the  will.  It  is  equivalent  to  a  devise  to  A.,  and,  if  he  is 
not  living,  to  B.,  and  if  B.  is  dead,  to  0.  If  A.  is  living  at  the  death  of  the 
testator,  neither  B.  nor  C.  can  take,  because  A.  survives  the  testator,  and  is 
ready  to  take  the  estate.  A.  devise  to  B.,  and,  if  he  should  die  without  chil- 
dren, to  C,  the  event  upon  which  G.  takes  is  the  death  of  B.  without  chil- 
dren, and  is  a  defeasible  fee ;  but  such  is  not  the  provision  of  the  will  before  us. 

Illustrations  or  examples  of  the  various  rules  of  construction  in  cases  of 
wills  are  to  be  found  in  the  case  of  Edtoards  v.  JEdtvardSt  15  Beav.  357,  And 
relied  on  by  counsel  for  the  appellee  in  this  cose.  The  first  of  the  four  classes 
of  cases  Is  "that  of  a  simple  gift  to  A.,  and,  if  he  should  die,  then  to  B.^  The 
second  is  "that  of  a  gift  to  A.,  and,  if  he  shall  die  without  children,  then  to 
B.''  Third.  "A  gift  to  one  for  life,  and,  after  his  death,  to  A.,  and,  ii  A. 
shall  die,  then  to  B.  *'  Fourth.  "A  gift  to  one  for  life,  and,  after  his  decease, 
to  A.,  and,  if  A.  should  die  without  leaving  a  child,  to  B." 

If  the  appellees  are  entitled  to  recover,  this  case  must  be  brought  within 
either  the  second  or  third  class  of  cases.  It  cannot  be  brought  under  the  sec- 
ond class,  because  in  that  class  the  first  devisee  takes  the  fee  if,  at  his  death, 
he  had  a  child  or  children,  and  his  children,  when  he  dies,  take  from  him,  and 
not  under  the  will.  Here  the  children  of  the  immediate  devisees  are  to  take 
under  the  will  upon  the  happening  of  a  contingency,  and  that  contingency  is 
the  death  of  the  immediate  devisee  before  the  death  of  the  testator.  This 
case  cannot  come  under  the  third  class,  because,  for  the  reasons  already  given, 
there  was  no  intention  on  the  part  of  the  testator  to  create  a  life-estate. 

In  the  case  of  Edwards  v.  Edtoards,  supra,  a  life-estate  was  first  carved 
out  by  the  testator,  and  then  to  B.  absolutely,  but,  if  he  should  die  without 
leaving  children,  then  to  B.'s  brother.  B.  survived  the  life-tenant,  and  it 
was  held  that  he  took  an  absolute  estate.  This  is  reaUy  an  authority  against 
the  construction  given  the  will  below,  although  the  cases  are  not  analogous; 
for,  if  it  is  to  be  assumed  that  these  devisees  had  only  a  life-estate,  it  ends  the 
controversy,  and  the  judgment  below  should  be  affirmed. 

In  the  case  of  O'Mahoney  v.  Burdett,  L.  B.  7  Eng.  &  Ir.  App.  388,  the  be- 
quest was  to  A.,  and,  if  he  shall  die  unmarried  or  without  children,  to  B.; 
and  it  was  held  to  be  an  absolute  gift  to  A.,  defeasible  by  the  gift  over,  in  the 
event  of  his  dying  at  any  time  unmarried  or  without  children.  The  decision 
in  Edwards  v.  Edwards,  supra,  was  questioned  to  some  extent  by  all  the 
judges  in  the  case  of  O'MaJioney  v.  Burdett,  but  we  see  no  reason  for  con- 
troverting the  rules  laid  down  in  that  case.  In  O^Mahoney  v.  Burdett  there 
was  no  devise  to  the  children  of  the  first  devisee,  but  a  fee  to  the  first  taker, 
to  be  defeated  if  he  died  unmarried  or  without  children. 

This  case  comes  under  the  first  class  of  cases  mentioned  in  Edwards  v.  Bdr 
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wards, — ^the  devlBe  flrat  to  A.»  if  he  should  die,  then  to  B.,  and,  if  B.  should 
be  dead,  to  C;  first  to  the  immediate  devisees  of  the  testator,  ''in  case  they 
should  die,  then  to  their  children,  in  case  they  have  any;  if  not,  it  is  to  go 
to  the  surviving  devisees."  If  the  devise  to  the  children  had  been  omitted, 
and  the  devise  had  read,  "in  case  of  the  death  of  either  of  my  children,  then 
to  the  survivor,''  the  intention  of  the  testator  as  to  the  time  would  necessarily 
refer  to  his  own  death. 

Cases  may  be  found  in  the  English  Beports  controverting  this  rule,  and  a 
variance  with  the  rule  in  this  state,  as  to  the  time  at  which  the  estate  is  to 
vest,  or  the  devisee  to  be  divested  of  his  title;  but  it  must  be  recollected  that 
the  effort  of  the  courts  in  this  country,  when  not  inconsistent  with  the  inten- 
tion of  the  testator,  is  to  prevent  the  title  to  real  estate  from  remaining  con- 
tingent, and,  unless  there  are  plain  indications  of  a  contrary  intent,  to  hold 
the  title  vested  in  those  claiming  under  the  will  or  gift;  and  we  cannot,  when 
looking  at  the  provisions  of  this  entire  will,  hold  that  the  prime  objects  of  the 
testator's  bounty  were  to  be  confined  to  a  life-estate  in  all  the  property,  real* 
personal,  and  mixed,  devised  to  them. 

In  the  case  of  Ware  v.  Watson  the  testator  had  three  sons  and  three  daugh- 
ters. He  divided  his  estate  into  six  equal  shares,  with  direction  that  each 
son's  portion  should  be  paid  to  him  as  soon  as  convenient  after  the  testator's 
death;  and  provided  that,  ''if  any  son  died  without  having  issue  living  at  his 
death,  the  share  intended  for  the  son  should  accrue  to  the  survivors  of  the  tes- 
tator's children,"  etc.  This  provision  was  omitted  from  the  devise  to  his 
daughters,  and  the  court,  looking  to  the  entire  will,  held  that  the  shares  of 
the  sons  surviving  vested  absolutely  at  the  death  of  the  testator.  7  De  Gex, 
McN.  &  G.  248. 

This  last  case  is  much  stronger  and  goes  further  in  support  of  the  appel- 
lants' claim,  although  an  English  case,  than  any  we  liave  been  able  to  find; 
and  still  we  think,  when  looking  to  the  whole  will,  such  was  the  testator's 
intention.  Neither  the  case  of  Farthing  v.  Allen^  2  Mad.  Gh.  313,  or  that  of 
Child  V.  &iblett,  3  Mylne  &  K.  71,  sustain  the  right  of  recovery  in  the  appel- 
lees. In  the  last-named  case  the  testator  devised  his  estate  in  equal  portions 
to  his  two  daughters;  and,  in  the  case  of  the  death  of  either,  to  the  survivor; 
and,  in  the  event  of  their  marrying  and  having  children,  then  to  the  child  or 
children  of  them,  or  the  survivor,  if  they  attain  the  age  of  21  years;  but^  if 
not,  then  among  the  children  of  Paul  Giblett.  The  question  presented  in  that 
•case  was  whether  the  two  daughters,  surviving  the  testator,  took  an  absolute 
estate  at  his  death,  or  an  estate  for  life;  the  general  rule  that,  where  the 
devise  is  to  the  survivor,  in  the  case  of  the  death  of  one  of  the  devisees,  it 
means  the  death  oi  the  testator,  the  court  said,  was  qualified  by  the  devise 
over  to  the  children  of  Paul  Giblett. 

Where  there  is  an  absolute  devise  to  several  under  which  the  devisees  or 
donees  would  be  entitled  to  the  possession  at  the  death  of  the  testator,  with  a 
proviso  that  if  either  should  die,  then  to  the  survivors,  it  is  a  universal  rule 
that  the  survivorship  refers  to  the  death  of  the  testator;  but,  where  the  gift 
is  to  take  effect  after  the  termination  of  a  particular  estate,  the  survivorship 
applies  to  those  who  survive  the  period  of  distribution;  that  is,  the  termina- 
tion of  the  particular  estate.     Wren  v.  ffynes^  AdrnW,  2  Meto.  (Ky.)  129. 

In  Bimey  v.  Richardson,  5  Dana,  424,  Richardson  devised  his  estate  to  his 
widow  during  widowhood,  and,  if  she  married,  then  to  his  several  children; 
but,  if  either  should  die  without  children,  then  his  or  her  part  to  go  to  the 
surviving  children.  It  was  held  that  the  children,  living  at  the  marriage  of 
the  widow,  took  the  absolute  estate,  not  defeasible  at  their  death,  at  any  time 
without  children.  In  discussing  that  case  this  court  said :  " Had  the  bequests 
been  direct  and  inmiediato  to  the  .testator's  children  as  tenants  in  common, 
then  the  only  question  as  to  dying  without  issue  would  have  been  whether  it 
meant  a  death  in  the  testator's  life-time,  or  at  any  time,  however  remote;  and» 
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nothing  else  appearing  to  aid  in  the  interpretation,  the  law  would  incline  to 
construe  *dying  without  issue*  as  meaning  the  death  of  the  legatee  without 
issue  in  the  testator's  life-time.  But  when  the  gift  is  not  immediate,  but  in 
remainder,  and  there  is  a  bequest  over  on  the  legatee's  death  alone,  or  death 
without  issue,  the  inquiry  will  be  enlarged,  and,  in  such  a  case,  the  simple  un- 
explained words,  •  dying  without  issue, '  will  be  construed  as  meaning  the  death 
of  the  legatee  after  that  of  the  testator,  and  before  the  time  of  distribution^ 
or  when  the  legacy  may  be  reduced  to  possession/' 

In  the  present  case  there  was  no  remainder  interest  in  the  four  living  chil- 
dren, but  the  absolute  estate,  devised  without  any  particular  estate  interven- 
ing, and  a  substitution  of  other  devisees  by  the  testator  in  the  event  his  chil- 
dren, or  any  of  them,  died  before  he  did.  CJan  there  be  any  doubt  but  that 
the  testator  intended  his  children  to  take  the  estate  in  the  event  they  survived 
him  ?  It  is  insisted  by  counsel  that  his  purpose  was  to  invest  the  four  children, 
who  were  the  objects  of  his  bounty,  with  an  estate  for  life  only,  with  the  fee 
in  their  children,  if  they  had  any,' and,  if  none,  to  the  survivors  of  the  ten- 
ants in  common.  Such  is  not  a  proper  construction  of  the  will  of  the  testator. 
It  might  be  argued,  if  required  in  support  of  the  conclusion  reached,  that  the 
language  used  in  Ihe  latter  part  of  the  seventh  and  last  clause  of  the  will  sus- 
tains the  construction  heretofore  given  that  instrument.  The  testator  had 
but  four  children  when  the  devise  was  made,  all  of  whom  were  living  at  his 
death,  and,  in  making  provision  for  those  whom  he  desired  should  be  the 
recipients  of  his  bounty,  (having  disi^iherited  his  grandchild,)  after  saying 
"that,  in  case  of  the  death  of  either  of  my  children,  I  will  that  their  said  in- 
terest shall  go  to  their  children,  if  they  have  any,  **  he  then  proceeds  to  say: 
"If  not,  it  is  to  go  equally  to  my  four  living  children,  or  tfie  heirs  of  their 
body,  or  such  as  may  be  living.^  Living  when?  At  the  death  of  the  testa- 
tor. His  four  living  children  were  to  take,  and  he  was  providing  for  the 
contingency  of  them  being,  by  reason  of  death,  prevented  from  accepting  his 
bounty.  Yet  the  clause  is  awkwardly  written;  but  the  entire  will,  properly 
construed,  gave  to  the  four  children,  who  survived  their  father,  the  testator^ 
the  fee-simple  and  absolute  title  to  the  moneys,  choses  in  action,  stocks,  and 
bonds  devised  to  them  by  his  last  will. 

The  judgment  below  is  therefore  reversed,  and  remanded,  with  directions 
to  sustain  the  demurrer  of  appellants  to  the  two  petitions,  and  for  proceed- 
ings consistent  with  this  opinion. 

Shuck's  £x'b  v,  MoElrot  and  others. 

{Qturt  qf  Appeal9  of  Kentucky.    March  19,  18S7.) 

Appeal — Damages — S  upsrsedeas. 

Civil  Code  Ky.  i  764,  provides  that,  **Qpon  affirmance  of  *  *  *  a  Jndffmentfor 
thejDa2^m«n/o/mcm<sf,  the  collection  of  which  •  *  *  has  been  Baperaeded,  •  •  • 
ten  per  cent,  damages  on  the  amount  saperseded  shall  be  awarded  against  the  ap- 
pellant." The  devisees  under  a  will  claimed  the  estate  of  the  executor,  by  whom 
it  was  also  held  in  trust  for  them  under  the  will,  relieved  of  the  trust;  but  the  ex- 
ecutor, in  order  to  obtain  a  judicial  construction  of  the  will,  refused  to  pay  over 
the  trust  fund,  and  the  devisees  sued  him,  and  obtained  judgment  directing  him  to 
pay  over  the  amount  of  the  fund.  Whereupon  he  appealed  from  and  supereeded 
the  judgm  ent ;  but  it  was  affirmed  on  the  appeal.  Held,  that  the  affirmance  should 
not  carry  damages^  as  it  appeared  that  part  of  the  judgment  was  paj^able  in  stocks 
and  bonds;  that  the  appellees  were  directed  to  execute  an  indemnifying  bond  to- 
the  executor,  which  they  had  not  done ;  and  that  the  executor  had  taken  tne  appeal 
in  good  faith. 

Appeal  from  circuit  court,  Marion  county. 

The  will  of  M.  S.  Shuck  appointed  R.  B.  Edmonds  executor,  and  also  trus- 
tee of  the  share  of  testator's  estate  devised  to  his  daughter,  Mrs.  McElroy. 
Mrs.  McElroy's  interest  being  a  life-estate,  with  remainder  to  her  children* 
she  and  her  husband  conveyed  to  the  children  all  her  interest.     The  children 
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thereupon,  claiming  that  they  were  entitled  to  the  entire  estate  relieved  of 
the  trust,  demanded  possession  of  £dmond8»  the  trustee,  and  he  refusing  to 
pay  over,  suit  was  brought,  and  a  judgment  obtained  directing  him  to  do  so. 
He  appealed  from  and  superseded  the  judgment;  but  the  judgment  was  af- 
firmed, toUh  damages.  For  opinion  on  affirmance  see  2  S.  W.  Rep.  178.  The 
executor,  claiming  that,  under  avil  Code  Ky.  §  764.  the  affirmance  did  not 
properly  include  damages,  moved  to  quash  so  much  of  the  mandate  as 
awarded  damages.  That  section  provides:  "Upon  the  affirmance  of  •  •  * 
a  judgment  for  the  payment  of  money,  the  collection  of  which,  in  whole  or 
part,  has  been  superseded,  •  •  ♦  ten  per  cent,  damages  on  the  amount 
superseded  shall  be  awarded  against  the  appellant."  The  judgment  affirmed 
directed  the  executor  to  pay  over  to  the  children  $11,857.91,  but  permitted 
him  to  pay  part  of  it,  about  one*third,  in  stocks  and  bonds,  and  directed  them 
to  give  a  bond  of  indemnity  to  the  executor  to  protect  him  against  any  claim 
he  might  have  against  Mrs.  McElroy. 

Eountree  df  Lisle,  for  appellant.  Harrison  eft  Belden  and  W.  C.  McChord^ 
for  appellees. 

Fryor,  C.  J.  On  the  hearing  of  this  motion  the  question  again  arises  as 
to  the  liability  of  the  appellant  for  the  10  per  cent,  damages  on  the  affirm- 
ance of  the  judgment.  It  must  be  recollected  that  here  is  a  trustee  who  is 
invested  with  the  legal  title  in  property  to  be  held  in  trust  during  the  life  of 
another.  He  might  well  inquire  as  to  the  right  of  the  remainder-man  to 
take  the  estate  from  him  until  the  life-estate  is  gone;  and  as  the  instrument 
under  which  he  held  was  the  subject  of  judicial  consideration,  we  are  not 
prepared  to  say  (although  the  decision  of  the  court  below  would  have  pro- 
tected him)  that  he  should  be  compelled  to  pay  the  10  per  cent,  damages  out 
of  his  own  pocket;  and  to  pay  it  out  of  the  fund  would  not  avail  the  appel- 
lees anything,  as  it  is  their  own  money.  Besides,  a  part  of  this  judgment 
was  to  be  paid  or  could  be  paid  in  stocks  and  bonds;  and  the  court  reserves 
the  power  to  enforce  the  judgment  by  rule  or  attachment,  indicating  an  in- 
tention not  to  let  an  execution  go  on  the  judgment.  Again,  the  judgment 
could  not  be  enforced  until  bond  was  given.  It  does  not  appear  that  any 
bond  has  been  given,  and  therefore  no  execution  could  go,  even  if  the  appel- 
lees' construction  or  the  judgment  was  proper. 

We  are  satisfied  that  the  10  per  cent,  damages  allowed  was  improper. 

The  mandate  is  modified,  and  the  10  per  cent,  damages  disallowed.  The 
appellees  are  entitled  to  6  per  cent,  on  the  judgment  until  the  debt  is  paid 
them. 


Lewis  &  Mason  Ck).  Tubnpike  Road  Co.  v,  Thomas. 

<Cbf<rt  of  Appeals  qf  ITeniucky.    March  31,  1887.) 

TUBlfPIKS  COMPAKT— ChABTERt-TaXAI'^OF. 

The  charter  of  a  turnpike  company  anthorised  the  company  to  levy  a  tax  upon 
adjoining  property  owners  to  aid  in  constructing  the  road.  Heldf  that  the  com- 
pany had  no  right,  in  the  absence  of  an  express  charter  provision  authorizing  them 
to  do  so,  to  borrow  money  in  order  to  complete  the  road  at  an  earlier  date,  and 
charge  the  interest  x>aid  on  the  loan  to  the  tax-payer,  and  include  it  in  the  tax 
levied. 
Same— Rights  of  Tax-Payer— Equity— PiiATn)  awd  Miotakb, 

The  tax-payers  were  entitled  to  have  in  equity  a  statement  of  the  cost  of  con- 
structing the  road  and  of  the  amount  of  taxes  collected;  and,  if  it  appeared  that 
they  had  paid  more  than  was  due,  the  company  mi^ht  be  compelled  to  refund. 
And  in  such  an  action  it  was  not  necessary  to  allege  mistake  on  the  part  of  the  tax- 
payer in  paying,  or  fraud  on  the  part  of  the  company  in  collecting,  the  tax. 
Bahb— Fiscal  ArFAnta— Office. 

The  question  as  to  how  the  income  of  the  road  should  be  applied,  whether  to  the 
repair  of  the  old  part  or  to  the  completion  of  the  new,  shoula  oe  left  to  the  discre- 
tion of  the  president  and  directors  of  the  company,  without  any  attempt,  on  the 
part  of  the  chancellor,  to  control  them  in  the  matter. 
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Appeal  from  circuit  court,  Mason  county. 

Barbour  dk  Cochran  and  John  G.  Hickman,  for  appellant.  Wm.  IAnd$ap 
and  Willoughby  Rodman^  for  appellee* 

Pbyob,  G.  J.  This  is  a  oontroyersy  between  oertain  tax-payers  of  Lewis 
county  and  the  Lewis  &  Mason  County  Turnpike  Boad  Company.  The  turn- 
pike road  had  its  beginning  in  the  county  of  Mason,  and  extended  several 
miles  into  the  county  of  Lewis.  It  seems  that  each  county,  or  the  dtizens  of 
each,  undertook  to  furnish  the  funds  necessary  to  construct  the  road  within 
its  particular  boundary;  and,  with  few  exceptions,  the  subscriptions  of  pri- 
vate stock  were  applied  in  that  way.  There  not  being  mon^  sufficient  raised 
in  Lewis  to  build  the  road  within  that  county,  the  turnpike  charter  was 
amended,  by  which  the  owners  of  property  located  within  a  certain  distance 
of  the  road  on  either  side  were  taxed  to  aid  in  its  completion,  or,  in  the  lan- 
guage of  the  amendment,  to  equalize  the  burden  and  expedite  its  oonstnu^ 
tion.  The  taxes  were  to  be  collected  until  the  road  was  finished.  That  part 
of  the  road  was  four  miles,  and  divided  into  sections  of  two  miles  each;  and 
by  the  amendment  the  tax  was  to  be  appropriated  to  building  the  road  where 
the  taxable  property  was  situated;  and,  when  any  one  section  was  finished 
and  paid  for,  then  the  local  tax  as  to  that  section  ceased.  The  taxes  were  col- 
lected from  time  to  time,  and  applied  to  the  construction  of  the  road,  when 
some  one  or  more  of  the  tax-payers,  suing  in  the  name  of  all,  filed  a  petition 
in  equity  for  a  settlement  of  the  accounts,  alleging  that  they  had  overpaid  the 
amount  necessary  to  construct  the  road,  and  asked  that  the  company  be  en- 
joined from  making  any  further  collections;  further,  that  the  chancellor  re- 
turn to  them  the  amount  overpaid. 

It  is  established,  both  fropi  the  pleadings  and  proof,  that  the  taxes  collected 
were  sufficient  to  construct  the  road  when  properly  applied;  but  the  company 
says  that,  in  order  to  have  the  road  constructed  at  once,  it  borrowed  money 
at  10  per  cent,  interest,  and,  when  that  interest  is  discharged,  the  tax-payers 
will  have  been  taxed  a  sum  sufficient  for  its  construction;  that  the  purpose 
of  the  act  was  to  enable  the  company  to  undertake  at  once  the  construction  of 
the  turnpike,  and  to  do  so  it  became  necessary  to  borrow  the  money,  and,  be- 
sides that,  its  completion  at  an  early  date  gave  to  the  tax«payer  a  more  speedy 
return  from  the  income  of  the  road. 

We  find  nothing  in  the  amendment  to  the  charter  authorizing  the  com- 
pany to  borrow  money,  or  to  pay  interest  upon  money  advanced,  and  then 
charge  the  tax-payer  with  that  interest,  as  being  a  part  of  the  cost  necessaiy 
in  the  construction  of  the  turnpike.  The  company,  by  its  original  charter, 
was  authorized  to  borrow  $5,000,  but  no  more.  That  sum  had  already  been 
obtained,  and  there  was  no  authority  given  the  corporation  to  borrow  any  addi- 
tional sum  at  interest  for  a  speedy  completion  of  the  road,  and  thereby  increase 
the  burden  of  taxation  on  those  tax-payers,  many  of  whom  were  doubtless  un- 
willing tax-payers,  although  they  obtained  stock  in  the  road  for  the  taxes  paid. 
But,  if  voluntary  stockholders,  there  is  no  power  given  in  the  charter  to  in- 
crease this  burden;  nor  do  we  find  any  order  of  the  board  of  directors  au- 
thorizing this  borrowing  by  the  company;  and,  while  the  company  may  be  at 
least  equitably  bound  to  pay  those  who  have  loaned  it  money  that  was  applied 
to  the  construction  of  the  road,  still,  as  to  the  tax-payer,  the  legislature  in  im- 
posing this  tax,  and  authorizing  its  collection  by  the  company,  or  for  the  con- 
struction of  the  road,  has  confided  no  power  in  the  company  to  collect  a 
greater  tax  than  was  necessary  to  complete  the  road  the  distance  specified. 
A  certain  tax  was  collected  from  year  to  year,  and  as  collected  was  to  be  ap- 
plied to  the  construction  of  particular  sections.  The  contracts  should  have 
been  made  so  as  the  funds  could  have  been  applied  to  the  payment  of  the  con- 
struction as  they  were  collected, — ^that  is,  so  much  of  the  work  to  be  done 
each  year.    But  this,  as  is  insisted  by  appellants,  would  delay  the  work  and 
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defeat  the  purpose  for  which  the  amendment  was  obtained.  There  is  noth- 
ing in  the  amendment  to  prevent  the  company  from  applying  its  own  meana 
to  the  construction  of  the  road,  if  it  had  any,  or  of  obtaining  from  the  legis- 
lature the  power  to  borrow  this  money.  The  company  may  be  liable  to  pay 
this  interest,  (a  question  not  before  us,  nor  decided,)  but  it  is  certain  the  tax- 
payer cannot  be  compelled  to  pay  it. 

While  the  right  of  the  legislature  to  impose  the  tax  must  be  conceded,  the 
courts  will  be  careful  not  to  add  to  the  burden  by  implication.  If  this  road 
had  been  built  only  as  the  money  was  collected,  no  interest  would  have  been 
due;  and  the  company,  desiring  the  road  completed  at.  an  earlier  date,  should 
pay  the  interest,  and  not  the  tax-payers.  This  question  was,  in  effect,  de- 
cided by  this  court  in  the  case  of  Concord  c&  ToUeaboro  Turnpike  Co,  v. 
Montietht  MSS.  opinion  delivered  in  Kovember,  1884. 

It  is  insisted  by  the  appellant  that  there  is  no  averment  of  fraud  or  mistake 
in  the  coUeetion  and  payment  of  this  money,  and  therefbre  no  recoveiy  should 
be  had.  The  overpayment  is  distinctly  alleged,  and  the  amount  necessary  to 
be  paid  was  within  the  knowledge  alone  of  the  appellants.  They  were  pro- 
ceeding to  collect  this  tax,  or  have  it  collected,  under  the  amended  charter, 
with  the  power  to  collect  as  much  as  would  complete  the  road,  and  no  more. 
These  tax-payers,  who  were  made  stockholders,  have  called  upon  the  company 
for  a  settlement,  and  asked  for  relief  if  there  bad  been  an  overpayment  They 
were  partners  in  the  undertaking,  and  required  to  invest  only  a  certain  amount 
of  capital;  and,  if  those  associated  with  them  have  received  more  than  th^ 
were  entitled  to  on  a  settlement,  the  amount  will  be  adjudged  to  be  refunded. 
Th^  were  required  to  contribute  to  a  common  fund  a  sum  sufficient  for  a 
particular  purpose.  That  contribution  was  collected  from  them  by  the  pro- 
cess of  taxation,  and  paid  over  to  those  who  were  to  use  it  for  that  purpose. 
Th^  want  to  know  the  state  of  the  account,  and  had  a  right  to  go  into  equity 
to  have  that  statement  made,  and,  if  they  have  paid  more  to  this  corporation 
than  they  were  bound  to  pay,  the  corporation  should  refund  it. 

The  only  objection  that  we  perceive  to  the  Judgment  is  that  the  commis- 
sioner reports  a  balance  of  92,637.50,  less  amount  in  hands  of  James  Thomas, 
the  collector,  of  $847.52.  The  chancellor,  in  rendering  his  Judgment,  has 
given  it  for  the  entire  sum,  without  deducting  the  $847.52.  This  was  doubt- 
less  on  the  idea  that,  as  it  had  been  collected,  (this  $847.52,)  it  belonged  to 
the  company,  and,  adopting  that  view  of  the  Judgment,  it  must  be  affirmed, 
leaving  the  company  entitled  to  the  $847.52.  We  perceive  no  objection  to 
the  suit  progressing  in  the  name  of  James  Thomas  alone;  Walker,  one  of  the 
tax-payeiB,  having  been  united  in  the  action  with  him,  but  dying  before  Judg- 
ment. 

Some  question  has  been  made  as  to  the  right  of  the  directors  to  apply  the 
income  in  repairing  that  portion  of  the  road  in  Mason,  instead  of  applying  it 
to  the  construction  of  the  road  in  Lewis,  or  in  appropriating  a  certain  portion 
of  the  profits,  at  least,  to  repairing  the  road  in  Lewia.  That  question  is  left 
entirely  to  the  discretion  of  the  president  and  directors.  The  repairs  may  be 
needed  on  the  Mason  end  of  the  road  to  make  it  fit  for  travel,  and,  besides, 
the  chancelior  will  not  undertake  to  direct  those  constructing  the  road  as  to 
what  part  of  it  shall  be  repaired,  and  how  the  tolls  are  to  be  applied  for  that 
purpose.    This  is  with  the  board  of  directors. 

Judgment  affirmed. 

Hardbsty  0.  Grabah.    (Two  Cases.) 
(OotiH  of  Appeals  of  Kentucky,    April  14,  1887.) 

AOOOED  AKD  SATISFACnON— OfBNINO — LaOHES. 

A.,  holding  a  lien  note  for  purchase  money  dne  on  land,  brought  suit  to  enforce 
the  lien  against  the  vendee  ana  against  B.,  who  had  bought  the  land  firom  the  vendee. 
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He  obtained  jadgment  against  A.,  and  for  the  sale  of  the  land,  but  afterwarda agreed 
with  B.,  in  consideration  of  the  latter  execntin^;  his  note  for  a  certain  amoonL 
to  dismiss  the  suit.  The  suit  was  accordingly  dismissed,  the  note  execated,  ana 
paid  when  It  fell  due.  But  six  yean  afterwards  A.  moved  to  reinstate  the  case  on 
the  docket,  olairaing  that  he  had  not  accepted  the  note  in  satisfaction  of  the  judg- 
ment, as  it  was  less  than  was  due  on  the  judgment.  Held,  that  the  agreement  waa 
to  accept  in  satisfaction,  and  was  binding  upon  A.,  though  for  less  than  was  due 
on  the  judgment,  as  he  thereby  obtained  the  obligation  of  B.,  who  was  not  before 
primarily  or  personally  liable  for  the  debt.  Six  yeani  after  the  agreement  was  made, 
waa  too  late  to  raise  the  claim  that  the  note  was  not  accepted  in  satSsfinction.^ 

Appeal  from  circuit  court,  "Washington  county. 

W.  B.  Selecmen  and  W.  P.  D.  Bush,  for  appellant.  /.  W.  S,  Clements  and 
Hill  eft  Bives,  for  appellee. 

Fryor,  C.  J.  In  this  case  it  appears  that  Margaret  Murphy  sold  the  land 
for  which  iAke  note  for  the  purchase  money  was  executed  to  Daniel  MoCallls- 
ter,  and  then  assigned  the  note  to  the  ^pellee  Graham.  McCallister  sold  the 
land  to  the  appellant  Hardest^,  the  former  still  owing  the  purchase  oion^. 
Oraham  brought  the  present  action  to  enforce  the  lien  that  had  been  retained 
on  the  land  by  his  assignor  Murphy,  and  obtained  a  judgment  to  sell  tt. 
Hardesty  being  indebted  to  McCallister  on  account  of  his  purchase  some  •528, 
■and  being  also  a  party  to  the  action,  paid  that  sum  on  the  original  purchase 
note  executed  by  McCallister  to  Murphy,  and  reoeived  a  credit  for  tba|  sum 
by  the  judgment  rendered. 

On  the  eleventh  of  June,  1877,  after  the  judgment  had  been  rendered*  the 
appellant,  Hardesty,  executed  his  note  to  Graham,  the  assignee  of  the  orig- 
inal purchase-money  note,  for  the  sum  of  •124.70*  payable  in  three  months, 
in  settlement  of  the  claim  of  Graham  that  had  been  reduced  to  judgment;  and, 
by  the  terms  of  the  note  and  the  agreement,  when  the  note  was  paid,  the  suit 
was  to  be  dismissed.  The  note  for  $124.70  was  paid  by  Hardesty;  and  at  the 
November  term,  1877,  of  the  Washington  circuit  court,  in  which  the  action 
was  pending,  on  the  motion  of  Graham,  the  case  was  stricken  from  the 
docket. 

In  the  month  of  March,  1884,  the  appellee,  Graham,  upon  notice  to  the  ap- 
pellant, Hardesty,  moved  to  have  the  case  reinstated  on  the  docket,  claiming 
that  the  amount  paid  him  failed  to  satisfy  the  judgment,  and  asked  that  the 
land  be  sold.  The  court  below  reinstated  the  case,  and  directed  the  land  to  be 
sold.  In  response  to  the  motion  to  reinstate  the  case,  Hardesty  set  up  the 
agreement  under  which  the  suit  was  dismissed,  alleging  the  payment  of  the 
note,  and  that  Graham,  on  his  own  motion,  had  the  action  stricken  ofP.  Qrar 
ham  fails  to  deny,  in  his  answer  to  the  response  of  Hardesty,  any  of  the  facts 
alleged,  except  the  statement  that  he  accepted  the  note  as  a  satisfaction  of  his 
judgment.  The  agreement  and  note  are  both  filed  with  the  response;  and  the 
acceptance  of  the  note,  that  purports  to  be  a  settlement  of  the  judgment,  and 
its  payment,  is  nowhere  controverted. 

Six  years  after  this  had  been  done,  the  transaction  having  been  made  with 
the  attorney  of  Graham,  and  the  note  and  money  received  by  him,  he  repu- 
diates the  settlement  in  no  other  manner  except  to  say  that  it  was  not  a  settle- 
ment, or  accepted  as  such  by  him.  Hardesty  was  not  the  original  debtor,  or 
personally  liable  for  the  purchase  money,  but  the  land  he  had  bought  of  Mc- 
Callister was  subject  to  this  lien.  The  right  to  enforce  the  lien  was  contested 
on  various  grounds ;  and,  although  there  was  a  judgment  below,  still  the  facts 
presented  by  the  defense  were  such  as  might  well  have  been  the  basis  of  a 
settlement  with  one  who  was  not  primarily  liable,  or  in  any  manner  personally 
bound  for  the  debt.  After  paying  what  he  owed  McCallister,  Hardesty  then 
gives  his  individual  note,  fixing  upon  himself  a  personal  liability,  with  a  view 

^Aa  to  when  part  payment  of  an  undisputed  debt  is  sufficient  to  constitute  a  valid  ac- 
cord and  satisfaction,  see  Kirchoff  v.  Voss,  (Tex.)  3  S.  W.  Rep.  54d,  and  note. 
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of  aettting  the  oontioversy.  There  is  neither  fraud  nor  mistake  alleged,  and 
the  note,  that  Graham  admits  was  paid,  shows  the  true  character  of  the  trans- 
action. It  is  too  late  after  the  lapse  of  six  years  to  make  this  complaint,  and, 
when  made,  the  merits  of  the  controversy  require  a  Judgment  for  the  defend- 
ant. When  the  case  was  heretofore  heard,  the  condition  of  the  pleadings  was 
not  oonsistent,  or  the  attention  of  the  court  called  to  them. 

The  judgment  is  reversed,  with  directions  to  dismiss  the  motion.  The  ap- 
peal from  the  order  overruling  the  exceptions  to  the  report  of  sale  is  dismissed, 
without  prejudice.  The  report  has  not  been  confirmed,  and  therefore  the  or- 
der is  not  final. 


liUEN  c.  Wilson. 

{(hurt  of  AppeaU  of  Kentucky,    April  16,  1887.) 

1.  EjKCTMKifT— Pleading — Claim  of  Titlk  undeb  Comuon  Qrantob. 

Where  both  parties  to  an  action  of  ejectment  claim  title  nnder  the  same  third 
party,  it  is  snffioient  to  show  deriyation  of  title  Arom  him ;  and  it  is  not  necessary  to 
trace  baek  to  commonwealth. 
t,  Ghaxpkbtt— Ohamfsbioto  DsB>~Rnci88ioir. 

Under  Gen.  tit  c.  U,  {  2,  which  providen  that  a  sale  or  oonv^ance  of  land  in  the 
adverse  possession  of  another  sbafl  be  void,  and  section  4,  which  provides  that  any 
person  in  such  adverse  possession,  or  the  person  under  whom  such  occupant  claims, 
may  plead  the  sale  or  conveyance  in  bar  of  any  suit  or  action  against  him  to  re- 
cover pofissession  or  title  to  the  land  so  held,  such  a  conveyance  is  valid  as  against 
the  grantor  until  rescinded,  and  he  most  fint  rescind  the  deed  before  he  oan  main- 
tain an  action  to  recover  the  land. 

Appeal  from  circuit  court,  Kenton  county. 

Ejectment. 

/.  F.  dt  C.  H.  Fish,  for  appelhint.    H.  P.  Whiitaker,  for  appellee. 

Holt,  J.  This  action  of  ejectment  was  instituted  by  the  appellee.  Both- 
well  Wilson,  against  the  appellant,  John  Luen,  on  May  7,  1884,  to  recover  a 
lot  in  the  city  of  Covington.  The  evidence  shows  that  one  Hunter  conveyed 
it  to  Joseph  H.  and  E.  Taylor,  In  1853,  and  that  the  Taylors  deeded  it  to  the 
appellee  Wilson  on  Februaiy  10, 1860.  The  appellant,  Luen,  held  a  claim 
against  it  for  a  street  improvement;  and  in  1875  brought  an  action  to  enforce 
his  lien,  the  Taylors  alone  being  defendants  to  it,  and  proceeded  against  as 
non-residents.  A  judgment  was  obtained,  the  property  sold,  and  purcluised 
by  Luen,  and  on  June  14, 1878,  it  was  conveyed  to  him  by  a  commissioner's 
deed.  The  testimony  does  not  manifest,  or  place  beyond  all  doubt,  the  identity 
of  Che  property  in  contest;  but,  in  our  opinion,  when  considered  as  a  whole 
it  shows  that  the  lot  conveyed  by  the  Taylors  to  Wilson,  and  described  In  the 
petition,  is  the  same  as  that  deeded  by  the  commissioner  to  Luen,  and  now 
claimed  by  him. 

It  is  urged  that  the  appellee  was  not  entitled  to  a  recovery,  because  he  did 
not  exhibit  or  trace  his  title  back  to  the  commonwealth.  Both  parties  are, 
however,  claiming  under  the  same  third  party;  and  in  such  a  case  it  is  suffi- 
cient to  show  a  derivation  of  the  title  from  him.  2  Greenl.  Ev.  §  807.  It  ap- 
pears that  Luen  took  possession  of  the  property  several  years  before  he  ob- 
tained his  commissioner's  deed, — possibly  so  long  before  that  he  may  have 
held  it  for  15  years  before  this  action  was  brought;  and  it  is  therefore  claimed 
that  he  had  a  possessory  title  to  it,  and  was,  under  the  statute  of  limitations, 
entitled  to  hold  it.  This  is  not  clearly  shown  by  the  testimony,  however;  but, 
if  it  were,  yet  adverse  possession  is  not  pleaded,  and  it  is  evident,  as  the  jury 
found  in  their  special  verdict,  that  he  took  possession  merely  because  he  liad 
a  lien  on  it,  and  with  the  intention  of  enforcing  it  when  the  owner  should 
appear.  Moreover,  the  bringing  of  the  suit  for  the  enforcement  of  his  lien 
dissipates  this  ground  of  defense,  even  if  it  had  been  set  up  by  pleading. 
As  the  Taylors'  had  parted  with  the  title  long  before  Luen  brought  his  action 
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to  enforce  his  lien,  it,  of  coarse,  follows  that  he  acquired  none  by  his  com- 
missioner's deed. 

There  is  but  one  other  question  necessary  to  be  considered.  It  is  fatal,  how- 
eyer,  to  the  judgment  rendered  below.  Upon  the  trial,  the  appellant  offered 
to  introduce  in  evidence,  and  for  the  purpose  of  defeating  a  recovery  by  the  ap- 
pellee, a  deed  made  by  the  latter  on  September  17,  1883,  to  one  Patton,  to  the 
property  in  contest,  and  which  had  been  duly  acknowledged  and  recorded. 
The  court  rejected  it,  and  refused  to  let  the  appellant  show  by  a  witness  that 
it  covered  the  property  in  dispute.  This  ruling  was  doubtless  based  upon  the 
ground  that  the  deed  was  champertous,  and  therefore  void.  It  is  true  that 
the  appellant  was  by  his  evidence,  but  not  by  plea,  relying  upon  adverse  pos- 
session to  defeat  a  recovery;  and  the  testimony  already  offered  tended  to 
show  such  holding  by  him  at  the  date  of  the  deed  to  Fatton.  By  its  rejection, 
however,  the  court,  in  effect,  decided  that  Luen  was  in  the  adverse  possession 
of  the  land  when  it  was  executed.  This  was  a  question  for  the  jury;  but 
aside  from  this  it  should  not  have  been  rejected.  Prima  facie  it  passed  the 
title  to  Patton,  and  Wilson,  when  he  brought  the  action,  had  no  right  to  sue. 

It  is  said,  however,  that,  under  the  statute,  it  was  absolutely  void.  It  is 
true  that  section  2,  c.  11,  of  the  General  Statutes,  provides  that  all  sales  or  con- 
veyances of  land  at  the  time  adversely  held  shall  be  void;  but  it  must  be  con- 
sidered in  connection  with  section  4  of  the  same  chapter,  which  provides  who 
may  prove  this  in  bar  of  an  action.  It  says:  "The  person  in  the  adverse 
possession,  according  to  the  provlsiohs  in  the  second  and  third  sections  of  this 
chapter,  his  personal  representatives,  heirs,  or  assigns,  or  the  person  under 
whom  such  occupant  claims  or  holds,  his  personal  representatives,  heirs,  or 
assigns,  may  give  in  evidence  under  the  general  issue  or  may  plead  the 
sale  or  purchase  of  any  pretended  right  or  title  in  violation  of  the  second  sec- 
tion of  this  chapter,  or  any  contract  or  agreement  made  in  violation  of  the 
third  section  of  this  chapter,  in  bar  of  any  suit  or  action  against  them,  to  re- 
cover the  {Possession  or  title  to  the  land  so  held. "  Here,  Patton  is  not  suing 
for  the  property,  but  the  grantor  in  the  deed  to  him;  and  when  the  defendant 
offers  it  in  evidence  to  defeat  a  recovery,  the  grantor,  and  not  the  party  in 
possession,  says  it  is  champertous,  and  therefore  void  and  inadmissible  as  tes- 
timony. The  party  in  the  adverse  possession  does  not  offer  it  as  showing  a 
champertous  sale;  but  when  it  appears  from  it  that  the  plaintiff  has  no  title, 
he  says  that  it  is  champertous.  and  it  cannot  therefore  affect  me. 

It  has  been  held  by  this  court  in  more  than  one  case  that,  if  one  who  has 
previously  sold  land  to  another  seeks  to  recover  it,  he  cannot  maintain  his  ac- 
tion upon  the  ground  that  the  sale  was  champertous.  The  champertous  A>n- 
tract  must  be  abandoned  or  rescinded  in  good  faith  before  he  brings  his  action. 
Hobson  V.  ffendrickt  MSS.  opinion,  November  12, 1885;  Harman  v*  Breu>Bter9 
7  Bush.  355. 

In  the  case  now  before  us,  there  is  nothing  showing  that  this  had  been  done. 
In  fact  it  is  not  so  contended. 

Wilson  cannot  prosecute  the  action  for  the  benefit  ci  F&tton.  In  such  case 
the  appellant  can  rely  upon  the  still  existing  champertous  contract.  The  law 
of  champerty  was  intended  as  a  shield  to  the  possession,  and  not  as  a  weapon 
of  offense;  as  a  defense  to  the  remedy  sought  by  a  plaintiff;  and  a  grantor, 
after  he  has  conveyed  property  adversely  held,  cannot,  vrlthout  first  rescind- 
ing or  abandoning  the  contract  in  good  &ith,  be  heard  to  say  that  it  was  cham- 
pertous, and  it  cannot  therefore  affect  me.  This  is  the  right  of  the  occupant; 
and  his  protection  was  clearly  the  aim  of  the  statute. 

It  results  that  the  lower  court  erred  in  rejecting  as  evidence,  upon  behalf 
of  the  appellant,  the  deed  to  Pfttton  and  the  testimony  showing  that  it  covered 
the  lot  in  contest;  and  the  judgment  is  reversed,  with  directions  to  grant  a 
new  trial,  and  for  further  proceedings  consistent  with  this  opinicm* 

End  of  Volxtmb  8.  r^  T 
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Note.    A  star  (*)  indicates  that  the  case  referred  to  is  annotated. 


Abandonment. 

Grant,  of  Mexican  grant,  see  Grant,  2rA, 
Public  lands,  of  location  on  public  lands, 
see  Estoppel,  6. 

Accomplice. 

As  witness,  see  Witness,  6. 

AOCOBD  AND  SATISFAC- 
TION, 

See,  also,  Payment, 

Acceptance  of  amount  less  than  due. 
A.  obtained  Judgment  for  the  sale  of 
land  on  a  lien  note  ifor  purchase  moneyed  ue 
therefor,  but  agreed  with  B.,  who  had 
bought  the  land  from  the  vendee,  in  con- 
sideration of  the  latter  executing  his  note 
for  an  amount  less  than  due,  to  dismiss  the 
suit.  The  suit  was  accordingly  dismissed, 
the  note  executed,  and  paid  when  it  fell 
due.  Held,  that  the  agreement  was  to  ac- 
cept in  satisfaction,  and  was  binding  upon 
A.,  though  for  less  than  was  due  on  the 
Judgment,  as  he  thereby  obtained  the  obli- 
gation of  B.,  who  was  not  before  primarily 
or  personally  liable  for  the  debt.— Mardesty 
V.  Graham,  (Ky.)  909.* 

Accounting. 

See   Bxecwtors  and  Administrators,  6,  8; 

Guardian  and  Ward,  2-6. 
Application  of  credits,  see  States  and  State 

Officers. 

Accounts. 

Official  bond,  equity  Jurisdiction  of  suit 
involying,  see  Bonds,  1,  2. 

ACCOXTNT  STATED. 

What  constitutes. 

Where  the  vendor  and  vendee  of  goods 
met.  and  agreed  upon  a  certain  sum  as  due 
on  the  goods,  and  thereupon  one  of  the 
vendees,  they  being  a  firm,  wrote  an  ac- 
knowledgment of  Uie  amount  due  on  an 
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account  rendered  by  the  vendor,  addressed 
to  another  member  of  the  firm,  Tuld,  this 
constituted  an  account  stated. — Heiden- 
heimer  v.  Ellis,  (Tex.)  666. 

AOENOWLEDGMENT. 

Correction  of  certificate,  see  Mortgages,  5. 

Seal  of  oflice. 

In  view  of  the  fact  that  a  Justice  of  the 
peace  in  Tennessee  has  no  seal  of  office, 
and  that  private  seals  are  abolished,  held, 
that  a  seal  need  not  be  added  to  his  signa- 
ture to  a  certificate  of  acknowledgment, 
although  the  st§tute  speaks  of  a  certificate 
''under  hand  and  seal." — Lucas  v.  Larbdn, 
(Tenn.)647. 

Action. 

See  Covenant;  Ejectment;.  Forcible  Entry 
and  Detainer;  Limitationof  Actions;  Par- 
ties;  Qui  Tarn  and  Penal  Actions;  Beplet^- 
in;  Trespass. 

Misjoinder,  remedy  for,  see  Parties,  3. 
Rigtit  of,  see  AHens, 

Adverse  Possession. 

See  Limitation  of  Actions,  1-4. 

Affidavit. 

Amendment  of,  see  Execution,  4. 

Executor,  claim  against  decedent's  estate, 
see  Executors  and  Administrators,  18. 

New  trial,  on  motion  for,  see  Criminal 
Practice,  50. 

Nonsuit  for  want  of,  see  Bh^eeutors  and  Ad- 
ministrators, 13. 

Sufficiency,  see  Attorney  and  Client,  8. 

Agency. 

See  Principal  and  Agent. 

ALIENS. 
Bights. 

Aliens  are  entitled  to  hold  personal  prop- 
erty, and  to  sue  and  be  suea  for  recovery 
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thereof  in  Texas  courts,  or  for  any  debts 
that  may  be  due  them.— Franco-Texan 
Land  Co.  v.  Chaptive,  (Tex.)  81. 

AliTEEtATtON    OF    INSTETT- 
MENTS. 

Negotiable  paper. 

1.  An  alteration  in  negotiable  psLper,  by 
increasing  the  amount  lor  which  it  was 
made,  by  the  insertion  of  words  and  fig- 
ures in  blank  places  left  in  the  instrument, 
in  such  a  manner  as  to  leave  no  mark  or  in- 
dication of  alteration,  avoids  the  paper  as 
to  the  maker,  not  consenting  thereto,  even 
in  the  hands  of  a  bona  fide  holder  for  a 
valuable  consideration.— Fordyce  v.  Kos- 
minski,  (Ark.)  898.* 

Official  bond. 

2.  Where  a  bond  or  other  obligation  has 
been  altered  materially  by  the  principal  by 
the  erasure  of  the  name  of  one  of  the  sure- 
ties, it  is  void  as  to  all  the  obligors  who 
had  no  knowledge  of  it,  or  did  not  consent 
to  the  alteration,  and  had  not  ratified  the 
bond  in  its  altered  shape.— State  v.  Charch- 
ill,  (Ark.)  858.» 

8.  The  bond  of  a  state  fk'eaturer,  signed 
by  the  governor  of  the  state  as  one  of  the 
sureties,  was  materially  idtered  by  erasure 
of  the  name  of  one4>f  the  sureties.  Upon 
presentation  of  the  bond  to  the  governor 
himself  for  approval,  he  observed  the 
erasure,  but  his  attention  was  not  particu- 
larly called  to  it;  neither  did  he  ratify  or 
assent  to  the  alteration.  Held,  that  his 
mere  approval  of  the  bond  in  his  oflQeial 
character  did  not  operate  as  an  assent  to 
its  alteration  in  his  private  character,  so 
4u  to  except  him  from  the  release  inuring 
to  the  benefit  of  other  sureties. — Id. 

Amendment. 

Of  affidavit  of  claim  of  property,  see  Em- 

euHoiiy  4. 
Of  pleadings  after  service  of  process,  see 

Writs,  5. 
Of  return   on   special   venire  facias,  see 

Jury,  8. 

Animals. 

Railroads,  stock  killing  by,  see  BaQroad 
Companies,  18. 

APPEAL. 

I.  Afpei^latb  JtjRisDicnoir. 

II.  Requisitbs. 
III.  Pragticb. 
rv.  Rbvibw  ON  Appeal. 

V.  Decibiok. 

See,  also.   Criminal  Practies,  50,  66;  JTew 
TriaL 


Bond,  judgment  on,  see  Judgment,  5. 

Exceptions,  waiver  of,  see  mghways,  10. 

Highway,  exception  to  damages  for  open- 
ing, see  Highways,  8. 

Jud^ent,  immaterial  addition  to,  see 
Judgment,  2. 

Judicial  sales,  effect  of  reversal,  see  Judi- 
cial Sales,  4.  9. 

Parties,  see  Courts,  2. 

I.  Appellate  Jurisdiction. 

When  appeal  lies. 

1.  Under  Rev.  St.  Tex.  art.  1380,  provid- 
ing that  an  appeal  or  writ  of  error  may  be 
taken  to  the  supreme  court  from  every 
final  Judgment  of  the  district  court  Inctvn 
cases,  held  that,  although  a  complafnant 
voluntarily  dismisses  his  bill  upon  the  dis- 
solution of  his  preliminary  injunction,  he 
may  afterwards  prosecute  an  appeal  from 
the  order  of  dissolution;  and,  upon  execut- 
ing supersedeas,  the  injunction  will  be  con- 
tinued in  force  pending  the  appeal,  and  de- 
fendant disobeying  it  may  be  punished  for 
contempt— :Gulf  C.  &  S.  F.  Ry.  Co.  v.  Fort 
Worth  &  N.  0.  Ry.  Co.,  (Tex.)  661 

Appeal  ttom,  Jiifltioes'  courts. 

2.  Rev.  St.  Tex.  art.  1573.  provides  that, 
in  &  suit  in  a  Justice's  court,  a  brief  state- 
ment of  the  pleadings  shall  be  noted  on  the 
docket,  and  article  1040  further  provides 
that,  when  an  appeal  is  taken  from  a  Jus- 
tice's court  to  the  district  court,  the  Justice 
shall  make  out  a  true  copy  of  all  the  entries 
on  his  docket  in  the  cause,  and  certify  the 
same,  with  the  original  papers  in  the  case, 
to  the  clerk  of  the  district  court.  Held,  on 
appeal  in  a  cause  originating  in  a  Justice's 
court,  that  the  cause  of  action  must  appear 
from  the  entries  made  on  the  Justice's 
docket,  from  the  pleadings  filed  in  the 
case,  if  any,  or  from  an  agreed  caae,  as 
the  district  court  can  pass  on  no  other  case 
than  the  one  tried  in  the  Justice's  court; 
nor  can  the  supreme  court  review  the  ac- 
tion of  the  district  court  unless  the  issues 
appear  from  the  transcript  in  some  of  th^se 
methods.— Maass  v.  Solinsky,  (Tex.)  289. 

3.  Under  a  statute  which  makes  the  Judg- 
ment of  a  Justice  of  the  peace  final  where 
the  amount  in  controversy  is  less  than  $20, 
such  a  Judgment  cannot  be  reviewed  by 
means  of  an  application  to  a  superior  court 
for  an  injunction  restraining  the  enforce- 
ment of  the  judgment,  when  it  appears  Uiat 
every  defense  which  the  applicant  for  the 
injunction  had  the  rig^t  to  urge  mi^ht  have 
been  proved  in  the  suit  in  the  justice's 
court.— Odum  v.  McMahon,  (Tex.)  286. 

4.  Three  cases  were  pending  in  a  Justice's 
court,  all  instituted  by  the  same  plaintiff, 
but  against  different  defendants.  One  of 
the  actions  was  tried  and  appealed  to  the 
district  court.  A  stipulation  was  entered 
into  by  the  parties  in  the  other  cases  that 
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tfaey  would  abide  the  result  of  the  case  ap- 
pealed, and  the  same  Judgment  should  be 
rendered  by  the  district  court  as  had  been 

Siven  in  the  case  appealed.  Held,  that  the 
istrict  court,  having  no  original  Jurisdic- 
tion in  the  subject-matter,  could  not  ob- 
tain Jurisdiction  by  consent,  but  only  by 
appeal.— Woodruff  v.  Bass,  (Tex.)  48, 

II.  Requisftes. 
Time  of  taking. 

5.  Hansf.  Dig.  Ark.  S  4135.  provides  that 
an  appeal  from  the  Judgment  of  a  Justice 
of  the  peace  to  the  circuit  court  must  be 
"within  80  days  after  the  Judgment  was 
rendered,  and  not  thereafter. "  EM,  that 
the  pendency  of  a  motion  for  a  new  trial 
does  not  enlarge  the  time.— Scott  y.  Heyer, 
(Ark.)  888. 

Appeal-bond.    • 

6.  A.,  having  appealed  from  a  Judgment 
rendered  against  him.  died  before  the  ex- 
piration of  the  dO  days  allowed  for  execut- 
ing an  appeal-bond,  without  having  exe- 
cuted the  bond,  ffeld,  that  his  administra- 
tor, who  was  not  appointed  until  after  the 
expiration  of  the  dO  days,  could  not  pursue 
the  appeal  by  thereafter  executing  the 
bond,  notwithstanding  Rev.  St  Tex.  art 
1408,  allows  an  administrator  to  prosecute 
an  appeal  without  giving  bond.  That  arti- 
cle applies  only  to  appeals  taken  by  the 
administrator  after  nis  appointment. — 
Hanlon  v.  Silk,  (Tex.)  300. 

Liability  of  suretieB. 

7.  In  order  to  hold  the  sureties  on  super- 
$ede€M  bond  bound  for  the  pavment  of  the 
Judgment  superseded  and  affirmed  on  ap- 
peal, it  is  not  necessary  that  the  court, 
upon  affirming,  should  award  the  10  per 
cent,  damages  allowed  by  Civil  Code  Ky.  § 
764,  which  provides  that,  upon  the  affirm- 
ance or  dismissal  of  an  appeal  from  a 
Judgment  for  the  payment  of  money,  the 
collection  of  which  has  been  superseded,  10 
per  cent,  damages  on  the  amount  super- 
seded shall  be  awarded  against  the  appel- 
lant—Gilpin  V.  Hord,  (Ky.)  148. 

8.  A  Judgment  having  been  obtained 
against  several  Jointly,  they  all  appealed 
from  it,  and  all  superseded  it  by  tne  exe- 
cution of  a  supersedeas  bond.  The  judg- 
ment was  afterwards  reversed  as  to  all  but 
one.  Held,  that  this  did  not  release  the  obli- 
gors on  the  supersedeas  bond,  even  though 
the  appellant,  as  to  whom  the  Judgment 
was  affirmed,  was  insolvent. — Id. 

III.  Practice. 
Stipulations. 

9.  The  submission  of  an  appeal  upon 
an  agreement  in  writing,  signed  by  the 
counsel  for  each  party,  expressly  wuving 
all  but  a  certain  question  or  questions  in 
the  case,  is  binding  upon  the  parties  as  to 


all  questions  so  waived. — ^Downes  v.  State, 
(Tex.)  »48. 

Assignment  of  error. 

10.  An  assignment  of  errdr  that,  upon 
the  evidence  adduced  on  the  trial.  Judg- 
ment should  have  been  for  plaintiff,  Is 
too  general  to  be  considered  on  appeal. — 
Boehm  v.  Calisch,  (Tex.)  008. 

11.  An  assignment  of  error  that  the 
court  erred  in  each  and  every  finding  of 
fact,  because  said  findings  '*are  not  Just  and 
fair  conclusions  from  the  evidence  in  the 
case,  *  is  too  general,  and  will  not  be  re- 
garded.—Richardson  V.  Levi,  (Tex.)  444. 

12.  An  assignment  of  error  that  ''the 
court  erred  in  refusing  to  give  the  Jury  the 
special  charge  No.  d  asked  by  defendant, " 
lacks  the  precision  demanded  by  the  rules 
of  the  Texas  supreme  court,  where  the 
charge  asked  embraced  four  distinct  in- 
structions, each  involving  a  separate  prop- 
osition, and  not  necessarily  related  to  each 
other,  and  will  not  be  considered  on  appeal. 
-^Cannon  v.  Gannon,  (Tex.)  86. 

18.  Where  three  several  special  except 
tions  are  taken  which  set  np  two  separate, 
distinct  and  independent  objections  to  the 
petition  in  the  suit,  an  assignment  of  error 
as  follows:  **The  court  erred  in  not  sus- 
taining defendant's  special  exceptions  to 
plaintiff's  supplemental  petition  filed  No- 
vember 6, 1885, " — ^fails  to  show  the  error 
relied  on  with  the  precision  required  by  the 
rules  of  the  supreme  court  of  Texas,  and 
will  not  be  considered  on  appeaL-*-Id. 

14.  Assignments  of  error  which  object  to 
the  Judgment  on  the  ground  that  it  is  not 
supported  by  the  evidence,  and  is  not  in 
accordance  with  the  allegations  of  the  plea 
in  reconvention,  without  stating  in  what 
respect  the  evidence  is  insufficient  to  aup- 

gort  the  plea,  nor  pointing  out  the  variance 
etween  the  allegaUons  ox  the  plea  and  the 
evidence  introduced  in  support  of  it,  ere 
too  general,  and  will  not  be  considered.— 
Garcia  v.  Gray,  (Tex.)  42. 

Transoript— Time  of  fUlng. 

15.  Under  the  rules  of  the  supreme  court 
of  Texas,  no  statement  of  facts  in  the  rec- 
ord of  a  suit  which  appears  to  have  been 
filed  more  than  10  days  after  the  adjourn- 
ment of  the  court  can  be  considered  or  re- 
viewed.— Berryman  v.  Schumacher,  (Tex.) 
46. 

Statement  of  facts. 

16.  The  failure  of  the  trial  Judge  to  sign 
the  statement  of  facts  agreed  upon  by  both 
parties  to  the  case,  or  to  sign  and  file  with 
the  clerk  a  statement  of  the  facts  compiled 
by  himself,  as  required  by  Rev.  Bt  Tex. 
art.  1878,  deprives  the  appellant  of  a  state- 
ment of  facts  without  fault  on  his  part,  and 
is  reversible  error.— Sara  v.  State,  (Tex.) 
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Transcript — Suffioienoy. 

17.  Where  the  bill  of  exceptiong  faila  to 
Bet  out  sufficiently  the  facts  alleged  in  an 
application  for  a  continuance,  and  the  rec- 
ord brings  op  no  such  application,  the  ac- 
tion of  the  trial  court  cannot  be  reyised  by 
the  appellate  court.— Cooper  v.  State, 
(Tex.)  884. 

lY.  Rbyubw  on  Appsal. 
Rulings  on  eridenoe. 

18.  A  party  complainine  of  the  rejection 
of  evidence  must  show  what  the  rejected 
evidence  was,  in  order  that  the  court  may 
determine  upon  review  whether  he  was  in- 
lured  by  the  rejection.— Pennington  v. 
McQueen,  (Tex.)  815. 

19.  General  objections  and  exceptions  to 
the  rulings  of  the  trial  court  upon  the  ad- 
mission or  exclusion  of  evidence  cannot  be 
reviewed  on  appeal.  The  objections 
should  show  the  ipeeifle  ^rounds  upon 
which  they  are  made.— Peek  ▼.  Ohouteau, 
(Mo.)  577. 

20.  The  ruling  of  the  trial  court,  in  re- 
fusing to  allow  a  witness  to  answer  ques- 
tions put  to  him,  cannot  be  reviewed,  on 
appeal,  where  the  record  does  not  disclose 
that  the  answer  expected  of  the  witness 
would  have  been  material  to  the  issue  in 
the  case.— Kraxberger  v.  Bolter,  (Mo.)  873. 

21.  Where  the  finding  of  the  lower  court 
rests  largely  upon  the  credence  to  be  given 
to  a  particular  witness,  the  Judgment  of 
the  chancellor,  who  heard  the  witness  face 
to  face  upon  the  matter,  will  be  deferred  to 
upon  appeal.*-Oox  v.  Cox,  (Mo.)  585. 

22.  Wnere  evidence  is  excjiuded  by  a 
chancellor  in  Tennessee,  his  action  can 
only  be  reviewed  in  the  supreme  court  by 
a  bill  of  exceptions. — Steele  v.  Friarson, 
(Tenn.)649. 

28.  Unless  the  bill  of  exceptions  shows 
what  the  appellant  expected  to  prove  by 
the  witness  m  answer  to  a  question,  the 
ruling  of  the  lower  court  in  excluding  the 
question  cannot  be  revised  on  appeal. — 
Tucker  v.  Smith,  (Tex.)  671. 

Suffioienoy  of  OYidenoe. 

24.  It  is  the  peculiar  province  of  the  Jury 
to  reconcile  conflicts  and  inconsistencies 
in  the  evidence  adduced  before  them,  and 
their  finding  will  not  be  disturbed  by  this 
court,  if  the  evidence,  though  improbable, 
is  sufficient  to  support  the  verdict.— Stout 
V.  State,  (Tex.)  281. 

25.  If  the  fact  appears  upon  appeal  that 
the  trial  Judge,  although  refusmg  to  set 
aside  the  verdict,  thought  that  it  was 
against  the  preponderance  of  evidence, 
the  Judgment  will  be  reversed  on  appeal.— 
Turner  v.  Turner.  (Tenn.)  121, 

Suffioienoy  of  petition. 

26.  In  Kentucky  the  action  of  the  trial 
court  in  overruling  a  demurrer  to  the  peti- 


tion need  not  be  made  a  ground  for  new 
trial,  in  order  to  enable  the  court  of  ap- 
peals to  determine  the  sufficiency  of  the 
petition.— Bogenschutz  v.  Smithy  (Ky.)  800. 

ObJeotions  must  be  raised  below. 

27.  An  objection  not  taken  below  to  a 
paper  offered  in  evidence  cannot  be  taken 
for  the  first  time  on  appeal.— Cannon  v. 
Cannon,  (Tex.)  86. 

28.  Exception  to  the  ruling  of  the  loww 
court  in  excluding  or  admitting  evidence 
cannot  be  made  for  the  first  time  on  ap- 
peal.—McFaddin  V.  Prater,  (Tex.)  306. 

29.  Where,  in  an  action  to  recover  an 
undivided  half  interest  In  personal  prop- 
erty and  damages,  in  which  the  petition 
does  not  allege  who  is  the  owner  of  the 
other  interest,  no  plea  in  abatement  or  ex- 
ception raising  tne  question  of  proper 
parties  is  filed,  and  Judgment  Is  rendered 
for  plaintiff,  the  defendant  cannot,  on  ap- 
peal, obtain  a  reversal  of  the  Judgment  for 
the  non-Joinder  of  the  co-owner.-*Hiil  ▼. 
Neuman,  (Tex.)271. 

Presumptions  in  f^yor  of  trial  oourt. 

80.  Where,  in  the  settlement  of  a  guard- 
ianship account,  the  court  below  finds  Ulat 
but  few,  if  any,  of  the  claims  paid  by  the 
guardian  had  been  established  before  pay- 
ment, an  appellate  court  will,  where  no 
vouchers  appear  In  the  statement  of  facta, 
conclude  the  finding  to  be  correct.— Jones 
V.Parker.  (Tex.)  222. 

81.  Before  a  Judgment  can  be  reversed 
because  of  the  admission  of  immaterial 
evidence,  it  must  clearly  Appoar  that  tiie 
evidence  was  immaterial.  The  presump- 
tion is  in  favor  of  the  rulingof  tne  court 
—Peck  V.  (Chouteau,  (Mo.)  577. 

82.  Under  Gen.  St.  Ky.  c.  39,  art,  1.  §  4. 
providing  that  the  county  court  may  re- 

auire  bond  with  surety  of  an  executor,  al- 
lough  the  will  directs  otherwise,  if  from 
the  knowledge  of  the  court,  or  upon  motion 
of  some  one  interested,  "it  may  appear 
proper  to  require  the  bond, "  held,  upon  ap- 
peal to  the  circuit  court  from  an  order  of 
the  county  court  requiring  the  bond  not- 
withstandmg  the  provision  of  the  will,  it 
should  be  presumed,  in  the  absence  of  evi- 
dence to  the  contrary,  that  the  county 
court  had  cause  to  require  the  bond,  and 
the  order  ret^uiring  it  should  not  be  re- 
versed unless  It  affirmatively  appeared  that 
the  court  acted  capriciously. --Qrigsby  v 
Cocke's  Ex'r,  (Ky.)  418. 

Harmless  error. 

83.  An  erroneous  instruction  in  relation 
to  the  consideration  of  an  alleged  agree- 
ment, where  there  was  no  evidence  tend- 
ing to  establish  such  agreement,  does  not 
affect  the  merits  of  the  action,  within  the 
meaning  of  Rev.  St.  Mo.  §  8775,'which  pro- 
vides that  the  supreme  court  shall  not  re- 
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verse  the  Judgment  of  any  court  unless  it 
shall  believe  Uiat  error  was  committed  by 
such  court  materially  affecting  the  merits 
of  the  action.--Valle  ▼.  Picton,  (Mo.)  850. 

V.  Decision. 
Tinal  determination  on  appeal* 

84.  Where  the  assets  of  an  estate  have 
all  been  converted  into  money,  and  all  debts 
paid,  and  there  is  no  necessity  for  further 
proceedings  in  the  administration,  a  court 
of  chancery,  in  proceedings  to  open  the 
administrator's  account  and  for  further  ac- 
counting, will  retain  the  cause  for  final  ad- 
justment, instead  of  certifying  its  conclu- 
sions and  corrections  down  to  the  probate 
court.— Sorrels  v.  Trantham,  (Ark.)  196. 

Damages. 

85.  Civil  Code  Ky.  S  764,  provides  that. 
**upon  aflSrmance  of  *  ♦  *  a  judgment 
for  the  payment  of  money,  the  collection  of 
which  *  •  •  has  been  superseded, 
♦  •  •  ten  per  cent,  damages  on  the 
amount  superseded  shall  be  awarded 
against  the  appellant;"  but  this  does  not 
apply  to  the  affirmance  of  a  Judgment 
against  an  executor,  when  it  appears  that 
part  of  the  Judgment  was  payable  in  stoclcs 
and  bonds;  that  the  appellees  were  directed 
to  execute  an  indemnifying  bond  to  the  ex- 
ecutpr,  which  they  had  not  done;  and  that 
the  executor  had  taken  the  appeal  in  good 
faith.— Shuck's  Ex'r  v.  McElroy,  (Ky.)  906. 

AFPEAKANCE, 

What  constitutes. 

1.  Where  a  party  moves  to  quash  process, 
and  the  motion  is  sustained,  this  is  equiv- 
alent to  an  entry  of  appearance  by  such 
party.— Rabb  v.  Rogers,  (Tex.)  806. 

2.  Under  Rev.  St.  Tex.  art.  1248,  provid- 
ing that,  if  the  citation  or  service  is 
quashed  upon  motion  of  the  defendant,  he 
shall  be  deemed  to  have  entered  his  ap- 
pearance to  the  succeeding  term  of  the 
court,  whenever  a  defendant  appears  and 
moves  to  quash  the  service  he  is  consid- 
ered as  having  appeared  to  the  merits  at 
the  next  term,  wnether  his  motion  be  sus- 
tained or  overruled. — Central  A  M.  R.  Co. 
v.  Morris,  (Tex.)  457. 

ABBITBATION  AND 
AWABD. 

Bee,  also.  Contracts,  2;  Rrference,  2. 

Oath. 

1.  If  the  parties  to  an  arbitration  waive 
the  swearing  of  arbitrators  and  witnesses, 
the  award  cannot  afterwards  be  assailed  on 
tbe  ground  they  were  not  sworn;  and  such 
waiver  may  be  either  express,  or  inferred 
from  surrounding  circumstances.— Coch- 
ran V.  Bartle,  (Mo.)  864. 


2.  In  case  of  such  waiver,  it  Is  immaterial 
that  the  party  making  waiver  did  not  know 
'that  the  statute  required  an  oath,  it  not 
appearing  that  his  action  would  have  been 
otherwise  had  he  known  of  the  statutory 
requirement. — ^Id. 
Award. 

8.  An  award  need  not  state  in  words  and 
figures  the  precise  amount  to  be  paid,  if 
nothing  remains  to  be  done  in  order  to 
render  it  certain  and  final  but  mere  mathe- 
matical calculations.  So,  where  the  ac- 
counts of  partners  were  referred  to  arbi- 
trators to  determine  the  amount  due  each, 
and  to  settle  whether  one  of  the  partners 
should  be  charged  with  any  part  of  the 
losses,  and  the  award  decides  merely  that 
plaintiff  is  not  to  be  cliarged  with  any  part 
of  the  losses,  and  that,  with  that  excep- 
tion, the  accounts  are  to  stand  as  on  the 
books,  the  award  was  sufficiently  definite 
and  enforceable. — Id. 

Confirmation. 

4.  An  award  of  arbitrators,  such  as  is  con- 
templated by  chapter  4.  Rev.  St.  Mo.,  rela- 
tive to  arbitrations,  is  not  subject  to  con- 
firmation by  the  court,  unless  a  copy  there- 
of, together  with  a  notice  in  writing  of 
the  motion  to  confirm,  is  served  upon  the 
opposite  party  at  least  15  days  before  filing 
the  award  and  motion  in  the  proper  court, 
as  required  by  section  884.  Rev.  St.  Mo. — 
Springfield  &  S.  Ry.  Co.  v.  Calkins,  (Mo.) 

Preaomption  in  ft^rot  of. 

5.  An  award  will  not  be  set  aside  for  any 
mistake  of  law  or  fact  not  appearing  on  its 
face;  so,  while  a  communion  of  profits  be- 
tween partners  implies  a  communion  of 
losses,  yet,  as  partners  may  agree  between 
themselves  that  one  of  them  shall  not  be 
charged  with  losses,  it  will  be  presumed 
that  the  above  award,  relieving  the  plain- 
tiff from  liability  for  losses,  was  made  upon 
the  evidence  of  such  an  agreement. — Coch- 
ran V.  BarUe,  (Mo.)  854. 

Arrest* 

Homicide  in  effecting,  see  Homicide,  42. 

ASSAXTIiT  AND  BATTEBY. 

See,  also.  Damages,  11. 

Conviction,  bar  to  indictment  for  homi- 
cide, see  Oriminal  PracOee,  9. 

Rape,  assault  with  intent  to  commit,  see 
Rape,  2. 

Verdict  in  prosecution  for  assault  with  in- 
tent to  kill,  see  Orimindt  PracHee,  44. 

AaaaiQt  to  commit  rape. 

1.  Threats,  unaccompanied  ty  force,  as  a 
means  resorted  to  to  obtain  sexual  inter- 
course with  a  female,  will  not  support  a 
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conviction  for  assault  to  rape,  and  will  an- 
thorize  only  a  conyiction  for  attempt  to 
rape.—Taylor  ▼.  State.  (Tex.)  753. 
Assault  with  Intent  to  kill. 

2.  On  an  indictment  for  an  assault  with 
intent  to  kill,  an  instruction  to  the  effect 
that  if  defendant  feloniously  shot  at  a 
third  party  with  the  intention  of  killing 
him,  and,  missing  him,  shot  deceased,  he 
was  guiltv.  is  correct. — State  v.  Montgom- 
ery, (Mo.)  379. 

Aggravated  assault. 

3.  An  assault  with  a  knife  is  not  neces- 
sarily an  aggravated  assault;  and  a  charge 
which  declares  such  an  assault,  without 
any  qualification  whatever,  to  be  an  ag- 
gravated assault,  is  misleading.— Warren 
V.  State,  (Tex.)  240. 

Self-defense. 

4.  Where  the  defendant  is  indicted  for 
an  assault  with  a  knife,  if  he  went  upon 
the  premises  of  B.,  the  person  assaulted, 
without  the  intent  to  injure  B.  or  his  prop- 
erty, and  with  B.'s  consent,  he  was  not  a 
trespasser;  and  if  defendant  cut  B.,  butB. 
was  attacking  defendant  at  the  time,  or 
had  done  some  act  showing  an  immediate 
intent  on  his  part  to  attack  defendant,  and 
such  attack  or  the  acts  of  B.  done  at  the 
time  produced  in  defendant  a  reasonable 
expectation  or  fear  of  death  or  some  se- 
rious bodily  injury,  defendant  was  Justi- 
fied in  cutting  B.,  and  it  made  no  differ- 
ence whether  such  danger  was  real  or  im- 
aginary, if  it  had  the  appearance  to  de- 
fendant of  being  real,  and  if  he  acted  on 
such  belief  or  apparent  jianger. — ^Warren 
V.  State,  (Tex.)  240. 

6.  A  deadly  assault  is  not  named  in  the 
statute  prescribing  the  rules  governing 
self-defense;  and,  where  there  is  evidence 
calling  for  an  instruction  on  the  law  of 
self-defense,  it  is  error  to  give  an  instruc- 
tion only  defining  the  riffht  to  protect  one's 
self  from  a  deadly  assault,  especially  when 
what  is  meant  by  thai  term  is  not  explained 
to  the  Jury.— Id. 

ASSIGNMENT. 

See  AmgnmentfoT  Benefit  of  Orediton, 
Partnership,  assignment  of  individual  in- 
terest, see  Partnership,  7. 

Heir's  expectancy. 

1.  An  heir's  expectancv  is  assignable  in 
equity.  The  interest  assigned  is  subject  to 
be  charged  with  legal  advancements  made 
to  the  heir  during  the  life-time  of  the  an- 
cestor, but  not  with  debts  due  from  him  to 
the  ancestor.— Steele  v.  Friarson,  (Tenn.) 
640. 

Pro  tanto  of  chose  in  action. 

2,  An  assignment  of  part  of  a  chose  in 
action  is  good  in  equity,  and  may  be  made 


either  by  direct  transfer,  or  by  order  upon 
a  particular  fund.— Oampbell  v.  Hilde- 
►brandt,  (Tex.)  243. 

8.  An  order  for  $600,  in  favor  of  M.  A 
Co..  drawn  by  a  contractor  having  a  claim 
against  a  count}^  for  f 808,  directed  "to  the 
county  commissioners, "  payable  out  of  the 
amount  due  him  for  putting  blinds  in  the 
court-house,  and  containing  a  reel t id  that 
a  part  of  his  claim,  sufficient  to  pay  the 
amount  of  his  order,  was  thereby  trans- 
ferred to  M.  &  Co.  for  a  valuable  consider- 
ation, is  a  valid  assignment  in  equity  of  the 
claim  itself  pro  tanto,  and  operates  to  make 
the  assignees  the  owners  of  the  part  of  the 
debt  so  assifl^ned,  at  and  from  tne  date  of 
the  order.— id.* 

4.  But  a  simple  order  upon  the  county 
Judge  for  $150  is  not  a  valid  assignment 
pro  tanto  of  the  claim  itself,  although  sup- 
ported by  a  valuable  consideration;  there 
being  nothing  in  the  order  to  show  that  it 
was  made  payable  out  of  any  particular 
funds. — Id.* 

ASSIQNMENT  FOB  BENE- 
FIT OF  OBEPITOBS. 

Discharge  of  claims,  see,  also,  TVvite,  8. 
Rights  of  creditors,  see  Landlord  and  Ten- 
anJttl. 

VaUdity. 

1.  A.,  having  made  a  secret  conveyance 
of  his  interest  in  an  insolvent  partnership 
to  B.,  a  creditor,  C,  his  copartner,  upon 
learning  of  the  transfer,  took  B.  in,  and 
continued  the  business  with  him,  without 
notifying  creditors  of  the  change.  Held, 
that  an  assignment  afterwards  made  as  the 
act  and  deed  of  the  new  firm,  and  for  the 
benefit  of  its  creditors,  was  fraudulent  and 
void  as  to  the  creditors  of  the  old  firm.-^ 
Cleveland  v.  Battle,  (Tex.)  681. 

2.  An  assignment  by  partners  for  the 
benefit  of  creditors,  which  exacts  releases 
of  accepting  creditors,  is  valid  only  when 
it  conveys  all  the  firm  and  individual  prop* 
erty  not  exempt — ^Id.* 

Preferences. 

8.  In  the  absence  of  legislation  forbid* 
ding  it,  a  debtor,  even  though  insolvent  at 
the  time,  may  convey  his  property  so  as  to 
give  one  creditor  a  preference  over  an- 
other.-^Scott  v.  McDaniel.  (Tex.)  291.* 

4.  In  such  a  case,  a  conveyance  of  prop- 
erty in  trust,  to  sell  and  pay  off  certain 
enumerated  debts,  is,  in  effect,  a  mortgage, 
with  power  of  sale,  and  not  an  assignment; 
and  any  residue  that  might  remain  after 

Savment  of  the  preferred  or  enumerated 
ebts,  would  be  subject  to  the  claiois  of 
creditors  generally,  although  not  specially 
so  provided  in  the  conveyance,  ana  might 
be  reached  by  any  appropriate  process; 

Digitized  by  VjUUV  li 


INDEX. 


919 


but,  until  it  has  been  determined  by  the 
payment  of  the  enumerated  debts  that  there 
IB  a  residue,  the  trustee  under  the  deed  is 
entitled  to  the  possession  oY  the  property, 
and  it  cannot  be  taken  from  him  by  the 
levy  of  an  attachment  or  other  writ. — Id. 

EfTect. 

5.  A  deed  of  assignment  for  the  benefit 
of  creditors  divests  the  assignor  of  title,  and 
the  Kentucky  act  of  March  8, 1876,  requir- 
ing the  assignee  to  take  an  oath  and  exe- 
cute bond,  does  not  alter  the  rule,  but  is 
intended  only  as  a  security  to  those  inter- 
ested in  the  estate. — Petry  y.  Randolph, 
(Ky.)420. 

Assignee. 

6.  The  trust  conferred  upon  an  assignee 
under  an  assignment  for  the  benefit  of 
creditors  is  personal,  and  does  not,  upon 
his  death,  pass  to  his  widow  as  successor 
to  the  trust;  and  so,  where  a  suit  is  pendine 
at  the  time  of  his  death  between  him  and 
a  creditor  claiming  adversely  to  the  deed 
of  assignment,  the  widow  is  not  entitled  to 
be  subttitated,  and  to  proseciite  the  suit  as 
his  sucoessor.— Woeasner  y.  Cranky  (Tex.) 
818. 

ATTACHMENT. 

Chattel  mortgage,  validity  of,  see  Chattel 

Mortgage,  2. 
Conditional  sale,  attachment  of  property, 

see  Sale,  5. 
Intervening  claimant,  bond  by,  see  Jffs- 

toppel,  $. 

Wliat  subject  to. 

1.  No  lien  is  acquired  upon  an  equitable 
interest  in  land  arising  from  a  title-bond, 
by  a  levy  of  attachment,  or  by  a  decree  in 
a  suit  to  which  the  holders  of  the  legal  title 
are  not  parties.  —  Blackburn  v.  Clarke, 
(Tenn.)5(S5. 

Priority. 

2.  Where  a  debtor  executes  a  chattel 
mortgage  to  secure  an  actual  indebtedness 
to  a  creditor,  and  subsequently  delivers 
possession  of  the  goods  to  the  mortgagee 
under  a  written  agreement  reciting  the 
mortgage,  and  the  mortgagee  takes  actual 
possession  prior  to  the  levv  of  an  attach- 
ment, and  continues  to  hold  possession  up 
to  the  time  of  the  levy,  he  will  be  pre- 
ferred, in  the  absence  of  fraud,  to  the 
subsequent  attaching  creditor,  although 
the  mortgage  covers  after-acquired  prop- 
erty. —  Petring  V.  Heer  Dry-Goods  Co., 
(Mo.)  405. 

ATTOBNEY  ASTD  CUENT. 

Authoritv  to  file  information,  see  Quo  War- 
ranto, S, 


Malicious  prosecution,  liability    for,  see 

Malicioue  ProeecuHon,  1. 
Privileged  communications,  see  Witness. 

Aatliority  of  attorney. 

1.  An  attorney  has  implied  authoritv  to 
dismiss  a  suit.— Davis  v.  Hall,  (Mo.)  882  • 

2.  Power  given  by  statute  to  a  party  to 
dismiss  a  suit  in  vacation  may  be  exercised 
by  his  attorney. — Id. 

8.  A  motion  to  dismiss  on  the  ground 
that  the  suit  has  been  instituted  by  an  at- 
tomev  at  law  "without  the  knowledge, 
sanction,  or  authority  of  the  plaintiff,  and 
against  her  wishes,  cannot  be  sustained 
when  the  presumption  of  authority  is  op- 
posed only  by  the  affidavit,  on  mere  belief 
of  the  defendant,  which  fails  to  state  spe- 
cific  facts  from  which  the  court  itself 
might  be  induced  to  doubt  such,  authority. 
—VaUe  V.  Picton,  (Mo.>860.» 

Attorney's  lien  for  seryioes. 

4.  If,  in  a  suit  brought  by  a  Judgment 
debtor,  an  execution  sale  previously  made 
is  set  aside  upon  condition  of  plaintiff's 
satisfying  the  Judgment,  plaintiff's  attor- 
ney can  have  no  lien  for  fees  on  the  land 
recovered  which  will  take  precedence  of 
defendant's  right  to  have  nis  Judgment 
satisfied. —  Blackburn  v.  Clarke,  (Tenn.) 
605. 

Autrefois  Acquit. 

See  (Mmmal  FraetUe,  d-113. 


BAIL. 

When  allowed. 

1.  The  fact  that  a  single  trial  of  an  ao- 
CQsed  for  murder  resulted  in  the  disagree- 
ment of  the  Jury  will  not  authorize  the  re- 
fusal of  bail;  and  the  failure  of  the  proof 
to  establish  satisfactorily  a  killing  upon 
express  malice,  entitles  the  applicant  to 
bail.— Ex  parte  England,  (Tex.)  714. 

2.  Upon  application  of  defendants, 
charged  with  murder  of  an  infant,  to  be 
admitted  to  bail,  evidence  tended  to  s?wv) 
thai  the  infant  had  died  of  disorders  in- 
duced by  unwholesome  nourishment,  but 
there  was  no  positive  testimiony  that  star- 
vation willfullv  induced  was  the  cause  of 
death.  Held,  that  they  should  be  admitted 
to  bail.— Ex  parte  O'Conner,  (Tex.)  340. 

8.  Upon  application  for  bail  by  one 
charged  with  murder,  the  evidence  showed 
that  a  state  of  bad  feeling  had  existed  for 
some  time  between  deceased  and  accused, 
but  there  was  no  direct  evidence  to  con- 
nect accused  with  the  killing.  Circum- 
stantial evidence  tended  to  show  that  the 
paper  waddiM  used  in  the  gun  which 
killed  deceased  fitted  into  paper  found  at 
accused's  house.    On  the  other  hand,  evi- 
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dence  tended  to  show  motives  in  another 
than  accused  for  the  crime.  HM,  that  he 
was  entitled  to  bail.— £z  parte  Eunde, 
(Tex.)  332. 

Forfeiture. 

4.  Upon  a  forfeiture  taken  upon  a  bail- 
bond,  a  judgment  Tim  was  rendered  against 
the  surety,  one  Atanacio  Vidauri,  and  a 
citation  upon  said  Judgment  for  Atanacio 
Vidauri  was  returned  by  the  sheriff  exe- 
cuted upon  Rafael  Vidauri.  Held,  that  the 
judgment  was  void,  in  the  absence  of 
proof  that  Rafael  and  Atanacio  Vidanri 
were  the  same  person.— Vidauri  y.  State, 
(Tex0  847. 

5.  Kecagnizanoe  which  recites  the  prin- 
cipal's  obligation  to  the  state  in  a  fixed 
sum,  but  does  not  bind  him  to  appear  be- 
fore the  court  at  a  fixed  time,  and  which 
binds  only  the  surety  for  the  appearance, 
is  per  M  invalid,  and  is  illegal,  in  that  it  is 
more  onerous  on  the  surety  than  the  law 
reguires.— Wright  v.  State,  (Tex.)  846. 

6.  In  Texas,  an  indictment  presented  by 
a  body  of  14  persons  assuming  to  act  as  a 
grand  jury  is  void,  and  a  judgment  upon 
the  forfeited  recognizance  of  the  person 
indicted  is  a  nulTity.— Harrell  v.  State, 
<Tex.)479. 

BANKRUPTCY. 

Bee,  also,  4^»*ignfMni  far  Ben^  of  Ored- 

itars. 
Jurisdiction  of  claims,  see  Oaurts,  1. 
Revival  of  debt  after,  see  CofUract,  8. 

Compositioii. 

t.  A  composition  in  bankruptcy  is  no 
defense  to  an  action  on  the  original  in- 
debtedness after  breach  of  the  agreement 
on  the  part  of  the  bankrupt.  So  held  in 
the  case  of  an  action  brought  by  a  creditor 
who  did  not  assent  to  the  composition,  and 
where  the  composition  agreement  provided 
that  a  failure  by  the  bankrupt  to  perform 
should,  ''at  the  o{)tion  of  the  creditor, 
work  a  release  of  his  acceptance  thereof. " 
— Pubke  V.  Churchhni,  (Mo.)  829. 

2.  The  BummaiT  proceeding  in  the  bank- 
rupt court,  provided  by  the  statute,  for  the 
enforcement  of  a  composition  in  bank- 
ruptcy, is  cumulative,  not  exclusive.— Id. 
Discharge. 

8.  In  pleading  a  discharge  in  bankruptcy 
as  a  bar  to  an  action  of  debt,  it  is  not  nec- 
essary to  allege  that  the  court  granting 
such  discbarge  had  jurisdiction,  or  to  state 
facts  showiiiff  that  it  had  such  jurisdiction.' 
— Reidhar  v.  Pfeiffer,  (Ky.)  8. 

BANES  AND  BANKING. 

Custom  as  affecting  liability,  see  OueUm 
and  Usage,  8. 


Ratification,  of  cashier's  unauthorized  act, 

see  Principal  and  Agent,  1. 
Taxation  of  bank  stock,  see  Taxc^n,  8. 
Trust  funds,  deposit  of,  see  TrtuiU,  10, 11. 

Ck>lleotion8. 

1.  Where  a  bank  indorses  a  draft  for 
collection  to  another  bank,  which  bank,  in 
turn.  Indorses  it  also  for  collection  to  a 
third  bank,  and  that  bank  collects  it.  Iield, 
it  cannot  apply  the  proceeds  to  a  debt  due 
it  by  the  second  or  intermediate  bank,  that 
bank  having  become  insolvent,  but  the  pro- 
ceeds belong  to  the  bank  first  making  the 
indorsement,  the  restrictive  indorsements 
giving  notice  of  such  ownership  to  the  col- 
lecting bank.  It  is  not  a  question  of  agency 
as  to  which  bank  the  collecting  bank  is 
agent  of,  but  the  rights  of  the  parties  are 
determined  by  the  fact  that  the  collecting 
bank  knowing,  from  the  indorsements,  to 
which  bank  it  belonged,  is  liable  as  a  trus- 
tee, to  such  owner,  for  the  proceeds. — City 
Bank  v.  Weiss,  (Tex.)  299. 

Change  of  organization. 

2.  Where  an  insolvent  banking  corpora- 
tion transfers  all  its  assets,  inclading  its 
name  and  franchise,  to  a  new  association, 
under  an  agreement  by  which  the  latter  is 
to  pay  a  composition  agreed  on  by  the  for- 
mer with  most  of  its  creditors,  bnt  is  to  be 
repaid  any  amount  in  excess  of  the  compo- 
sition rate,  which  it  may  be  obliged  to  pav 
to  the  non-assenting  creditors,  and  such 
new  association  assumes  the  name  of  and 
carries  on  a  banking  business  in  the  ofl9oe 
theretofore  occupied  by  the  old  associa- 
tion, and  claims  its  franchise  and  uses  its 
seal,  there  is  a  mere  change  of  membership, 
and  not  a  new  corporation;  and  the  new 
organization  is  liable  to  creditors  who  did 
not  accept  the  composition.^  Island  City 
Sav.  Bank  v.  Sachtleben,  (Tex.)  788. 

National  banks — Contracts  by. 

8.  Where  one  sells  bonds  to  a  national 
bank  at  a  certain  price,  the  bank  agreeing 
to  resell  the  bonds  to  the  vendor  at  the 
same  price  or  less,  but,  the  bonds  subse- 

?[uentiy  appreciating  in  value,  the  bank  re- 
used to  resell  them,  Juld,  in  a  suit  by  the 
vendor  for  the  breach  of  contract,  the  bank 
cannot  escape  liability  by  setting  up  that 
it  had  no  authoritv,  under  the  national 
bank  act,  to  buy  the  bonds,  as  it  might 
have  discharged  its  obligation  bv  return- 
ing the  bonds,  and  receiving  back  the 
purchase  money:  and  to  permit  it  to  retain 
the  bonds  would  be  to  allow  it  to  profit  by 
its  own  violation  of  the  act.— Logan  Co. 
Nat.  Bank  v.  Townsend,  (Ky.)  122. 

Usury. 

4  The  right  of  action  against  a  national 
bank  for  collecting  usurious  interest,  given 
by  Rev.  St.  U.  S.  ?5198.  to  the  person  pay- 
ing it  ''or  his  legal  representatives, "  is  not 
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available  to  a  Jadgment  creditor  of  such 
person.  Tdkney,  J.,  dissenting.— Barret 
V.  Shelbyville  Nat.  Bank,  (Tenn!)  117. 

BABTASDY. 

Legitimation. 

Gen.  St.  Ky.  c.  81,  §  6,  providing  that  if 
a  man,  having  had  a  child  by  a  woman, 
shall  afterwards  marry  her,  such  child,  or 
its  descendants,  if  recognized  by  him  be- 
fore or  after  marriage,  shall  be  deemed  le- 
gitimate, does  not  apply  to  children  of 
a  married  man  begotten  and  bom  of  an- 
other woman  than  hii  wife  during  his 
wife's  life.— Sams  v.  Sams'  Adm'r,  (Ky.) 
508. 

Bawdy-Honae. 

8ee  Disorderly/  H&usa 

Double  conviction  under  state  law  and 
city  charter,  see  Criminal  Practice,  11. 

Bills  of  Exchange* 

See  NegoUdbU  InstrumewlM, 

Bona  Fides. 

Of  purchasers,  see  Vendor  and  Vendee,  8,  L 

BONDS. 

See  Appeal,  6,  7;  Aedgnmentfor  Benefit  of 
Creditors,  5;  Executors  and  Administra- 
tors, 8;  Principal  and  8urety, 

Alteration  of  signature,  see  Alteration  of 

Instruments,  2. 
Joint  bonds,  see  Appeal,  85. 
Judgment  on  appeal-bond,  amendment  of, 

see  Judgment,  5. 
Official  bond,  alteration  of,  see  Alteration 

of  Instruments,  8. 
Surety,  discharge  of,  by  notice  to  sue,  see 

Principal  ana  Surety,  4. 
prosecution  of   claim-bond   by,  see 

Pnncipal  and  Surettf,  6. 

Equity  jurisdiotion  of  suit  upon. 

1.  A  suit  for  breach  of  an  official  bond  is 
within  equity  Jurisdiction,  if  it  involves  the 
adjustment  of  difficult  accounts  between 
the  state  and  the  official,  without  regard 
to  the  singleness  or  mutuality  of  the  same. 
—State  V.  Churchill,  (Ark*)  852. 

2.  Where  the  treasurer  of  a  state  keeps 
the  accounts  of  the  state  against  himself, 
and  his  own.  at  the  same  time,  against  the 
state,  he  may,  in  the  sense  of  the  legal  ex 
pression,  be  said  to  have  kept  ''mutual  ac 
counts.  "—Id. 


Boundaries. 

See  Surveys  and  Surveyors,  2. 
Evidence  as  to,  Bee  Evidence,  5. 
Misrepresentations  as  to,  no  bar  to  plea  of 

statute  of  limitations,  see  Limitation  of 

Actions,  14 
Uncertain  boundary,  see  Grant,  1. 

BBEACH  OF  MABBIAGE 
PBOMISE. 

Waiver  of  right  of  action. 

In  an  action  for  breach  of  promise,  de- 
fendant relied  upon  the  act  of  plaintiff  in 
returning  to  him  the  engagement  ring 
when  he  told  her  he  no  longer  loved  her, 
and  would  not  marry  her.  Seld,  that  such 
act  did  not  constitute  a  waiver  or  release 
on  plaintiff's  part  of  her  right  of  action 
for  the  breach.  —  Exaxberger  v.  Roiter, 
(Mo.)  872. 

BBEACH  OF  THE  PEACE. 

Public  place. 

It  is  no  defense  to  an  indictment  under 
the  Texas  statute  for  disturbing  the  peace 
by  cursing  and  swearing,  and  by  display^ 
ing  a  knife  in  an  angry  and  threatening 
manner  in  a  private  house,  that  at  the  time 
the  offense  was  committed  the  house  was 
thrown  open  to  guests  invited  to  a  wed- 
ding. Such  use  of  a  private  residence 
does  not  make  it  a  public  place. ^Terry  v. 
Bute,  (Tex.)  477. 

BXTBGLABT. 

Larceny,  conviction  of,  as  bar  to  indict- 
ment, see  Constitutional  Law,  11. 

Indictment. 

1.  An  indictment  need  not  allege  the 
want  of  the  owner's  consent  to  the  entry 
of  the  house.— Smith  v.  State,  (Tex.)  2^. 

d.  It  is  not  essentia]  to  the  sufficiency  of 
an  indictment  for  burglary  with  intent  to 
commit  larceny  that  it  shall  describe  the 
property  intended  to  be  stolen.^Neider- 
luck  V.  State,  (Tex.)  678. 

By  Bervant. 

8.  A  domestic  servant,  conspiring  with 
those  who  are  not  servants,  may  be  guilty 
of  burglary,  though  the  breaking  be  not 
actual,  and  such  as,  if  committed  by  the 
servant  acting  alone,  would,  under  Pen. 
Code  Tex.  art.  714,  not  be  burglarious.— 
Neiderluck  v.  State,  (Tex.)  578. 

4.  Under  Pen,  Code  Tex.  art.  714,  an 
actual  breaking  is  an  essential  prerequisite 
to  the  burglary  by  a  domestic  of  his  mas- 
ter's premises;  and  the  lifting  from  the  out- 
side of  a  latch  on  a  back  door,  throueh  a 
crevice,  is  not  such  actual  breaking.— Id. 
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5.  Where,  on  the  trial  of  an  indictment 
for  burglary  by  force,  threats,  and  fraud, 
the  evidence  shows  that  two  of  the  persons 
indicted  were  let  into  the  premises  by  the 
servant  of  the  owner,  who  was  their  co- 
conspirator, there  is  an  absolute  failure  of 
an  entry  by  fraud,  and  a  charge  which  is 
so  framed  as  to  hinge  the  guilt  of  the  ac- 
cused upon  an  entry  effected  by  fraud, 
ignoring  force  and  threats  altogether,  is 
erroneous. — ^Id. 

EmpIo3rxnent  of  child. 

6.  Under  Pen.  Code  Tex.  art.  T7.  provid- 
ing that  whoever,  **by  employing  a  child 
or  other  person  who  cannot  be  punished 
to  commit  an  offense,  ♦  *  *  or  by  any 
other  indirect  means  causes  another  to  re- 
ceive an  injury  to  his  person  or  property, 
becomes  a  principal;"  those  who  conspire 
with  a  servant  to  admit  them  to  his  mas- 
ter's premises,  so  that  they  may  commit 
robbery,  are  guilty  of  burglary,  although 
the  servant  makes  only  a  construetive 
breaking,  which  would  not  be  burelary  if 
he  alone  were  concerned.-*-Neideriuck  v. 
State,  (Tex.)  578. 

''Breaking.'* 

7.  Upon  trial  of  an  indictment  for  burg- 
lary, tne  evidence  showed  an  entry  at  8 
A.  M.,  through  a  window  which  defendant 
raised.  Eeia,  that  there  was  no  evidence 
to  sustain  a  conviction. — Levine  v.  State, 
(Tex.)  660. 

0ANAIJ3. 

Conditional  toll  firanohise. 

A  franchise  of  collecting  tolls  on  all 
freight  passing  over  a  certain  channel 
granted  to  the  city  of  Corpus  Christi  was 
transferred  by  the  city  to  plaintifli  npon 
certain  considerations,  among  them  that 
of  keeping  the  channel  of  a  certain  width 
and  depth,  throughout  its  entire  length,  as 
required  by  the  laws  of  the  state.  There 
was  evidence  to  show  that  during  the  en- 
tire month  of  Hav,  1881,  the  chaanel  was 
not  of  the  requisite  depth  and  width,  for 
its  whole  length;  and  that  the  city  council, 
after  having  given  notice  to  plaintiffs  to 
restore  it  toTts  contract  dimensions,  passed 
an  ordinance  suspending  the  collecting  of 
tolls  till  the  channel  should  be  restored, 
and  that  the  order  was  in  force  during  that 
month.  Held,  in  a  suit  by  plaintiffs  to  re- 
cover tolls  on  freight  transported  during 
the  month  of  May.  1881,  that,  as  thev  had 
failed  to  keep  the  channel  of  the  deptn  and 
width  required  by  the  state  and  their  con- 
tract with  the  city,  they  were  not  entitled 
to  maintain  the  suit.  —  Morris  v.  The 
Schooner  Leona,  (Tex.)  281. 


CABBIEBS* 

See  BaUraad  C&mpaniet, 

Contract  for  carriage  of  live-stock,  see  Con- 
tract, 1. 

limiting  liability,  see  Telegraph  Com- 

paniee,  1. 

Damages  for  delay  in  transportation,  see 
Damages,  6-8. 

Railroads,  regulation  of  freight  charges, 
see  Railroad  Companies,  4. 

Refusal  to  carry,  see  RaUroad  Companies,  1. 

Care  of  passengers. 

1.  A  railroad  company  is  bound  to  pro- 
tect all  passengers  on  its  trains  from  op- 
pression, fraua,  malice,  insult,  or  other 
willful  misconduct  on  the  part  of  those  in 
charge  of  the  traia,  and  to  protect  female 

Sassengers  from  obscenity,  immodest  con- 
uct,  or  wanton  approach,  but  not  from 
** indecorous^  conduct.— Louisville  &  N.  R. 
Co.  V.  Ballard.  (Ky.)  680. 
Beftisal  to  carry  goods. 

2.  In  an  action  against  a  railroad  to  re- 
cover  damages  for  its  refusal  to  transport 

{>lain tiff's  lumber,  it  is  not  necessary  to  al- 
ege  what  place  the  lumber  was  tendered 
for  transportation  to,  or  its  market  value 
at  such  place,  had  it  been  tranaported  bv 
the  railroad,  the  action  being,  not  for  fail- 
ure to  carry  one  specific  lot  of  lumber,  but 
plaintiff's  lumber  generally.— Central  &  M. 
R.  Co.  V.  Morris,  (Tex.)  457. 
Limiting  liablUty. 

8.  A  condition  in  a  bill  of  lading  provid- 
ing that  the  carrier's  liability  shall  ceaae 
upon  delivery  to  the  consignee  or  carrier 
over  whose  connecting  line  the  freight  is 
to  be  shipped,  is  valid.— T.  &  P.  R.  Co.  v. 
Rogers,  (Tenn.)  660.* 

OABBYISra  WEAPONS. 

Brass  knuckles. 

1.  Knuckles  made  of  steeH  are  within  the 
meaning  of  the  term  "brass  knuckles, "  in 
Pen.  Code  Tex.  Art.  818;  and  where  an  in- 
formation under  that  section  charges  the 
carrying  of  brass  knuckles,  and  the  proof 
establishes  the  carrying  of  tfted^  knuckles, 
there  is  no  variance.— Harris  v.  State,  (Tex.) 
477. 

Joumoy* 

2.  The  Tennessee  act  of  1870,  (2d  Sess.  c. 
18,  g  8,)  carried  into  Thomp.  &  8.  Code,  S 
4759(2,  exempting  from  the  provisions  of 
the  statute  prohibiting  the  carrying  of  con- 
cealed weapons  a  person  on  a  journey  out 
of  his  county  or  state,  was  repealed  by  Acts 
1879,  c.  186,  and  it  is  not  a  defense  to  a 
prosecution  for  carrying  a  pistol  that  the 
defendant  was  on  a  Journey  out  of  his 
county  or  state.— Poe  v.  State,  (Tenn.)  688. 
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CHAMPERTY, 

Champertous  deed. 

Under  Gen.  St.  Ky.  c.  11,  §  3,  which  pro- 
vides that  a  sale  or  conyejaDce  of  laDd  in 
the  adverse  possession  of  another  shall  be 
void,  and  section  4,  which  provides  that 
any  person  in  such  adverse  possession,  or 
the  person  under  whom  such  occupant 
claims,  may  plead  the  sale  or  conveyance 
in  bar  of  any  suit  or  action  against  him  to 
recover  possession  or  title  to  the  land  so 
held,  such  a  conveyance  is  valid  as  against 
the  grantor  until  rescinded,  and  he  must 
first  rescind  the  deed  before  he  can  main- 
tain an  action  to  recover  the  land.— Luen 
V.Wilson,  (Ky.)  911. 

CHASinES. 

Certainty. 

A  bequest  as  follows:  **!  direct  said  Wil- 
son [the  executor]  to  divide  said  remainder 
among  such  charitable  institutions  in  the 
city  of  St.  Louis.  Mo.,  as  he  shall  deem 
worthy,  ** — is  suflSciently  definite,  and  will 
be  carried  into  effect. — ^Howe  v.  Wilson, 
(Mo.)  890. 

CHATTEL  MOBTaAGBS. 

Validity,  see  Attachment,  8. 

Validity. 

1.  A  stipulation  in  a  chattel  mortgage 
that  the  mortgagor  shall  remain  In  posses- 
sicMi.  with  power  to  sell  and  apply  the  pro- 
ceeds, not  for  hi$  own  benefit,  but  to  pay  oif 
the  mortgage  debt,  does  not  render  the 
mortgage  fraudulent  or  void.— Hnbbell  v. 
Allen,  (Mo.)  22* 

2.  An  instrument  executed  bv  a  debtor, 
without  knowledge  or  assent  of  his  credit- 
ors, as  follows:  '^now  all  men  by  these 
presents  that  I  •  •  •  bargain,  sell,  and 
convey  the  merchandise  In  my  two  houses, 
situated  in  *  *  *,  to  the  undersigned 
parties,  to  satisfy  a  part  or  all  of  certain 
claims  held  by  them  against  me  for  the  fol- 
lowing amounts," — setting  out  the  names 
of  his  creditors,  with  the  claims  over 
against  each  name,  and  signed  by  the  debt- 
or alone,  and  delivered  by  him  to  the  count v 
clerk, — is  not  a  valid  mortgage  which  will 
avail  against  an  attachment,  nor  does  the 
assent  of  the  creditors  thereto  subsequent 
to  the  attachment  make  it  so  available. — 
Wallis  V.  Taylor,  (Tex.)  821. 

Checks. 

See  Negotiable  Inetrumenta, 

Worthless   check   as   payment,  see  Pay- 
ment, 1. 


Claim  and  Delivery. 

See  Replevin, 

CONFLICT  OP  LAWS. 

See  Limitation  of  Actions,  21. 

Oontraot  of  married  woman. 

By  the  law  of  Missouri,  the  contract  of  a 
married  woman  imposes  no  personal  obli- 

gation,  and  cannot  oe  enforced  as  against 
er  general  estate.  A  joint  promissory 
note,  therefore,  of  a  married  woman  and 
her  husband  for  necessaries,  executed  and 
made  payable  in  that  state,  cannot  be  en- 
forced against  the  general  estate  of  the 
wife  in  Kentucky,  although  by  the  law  of 
Kentucky  such  a  contract  could,  if  made 
in  that  state,  be  enforced  against  such  es- 
tate.--Griswold  v.  Golding,  (Ey.)5S5. 

Conspiracy. 

Burglary,  conspiracy  to  commit,  see  Burg* 

lary,  8. 
Evidence,  declaration  of  co-conspirator, 

see  Btidenee,  9. 

CONSTITUTIONAL  LAW. 

See,  also.  Eminent  Domain,  1,  2,  4. 

Courts.  Jurisdiction  of  circuit  courts,  see 

OowrU,  8,  4. 
Municipalities,  creation  of  debts,  see  Coun- 

tiee,2. 
Office,  extension  of  term,  see   Office  and 

Officers,  1. 
power  of  governor  to  appoint  Judges, 

see  Judge,  1. 
Statutes,  enactment  of.  see  Statutes,  1-8. 
Taxation,  see  Railroad  Companies,  21-24. 
license   tax,  see  Municipal    Corpora- 

tions,  1. 

In  general. 

1.  Constitutional  provisions  are  abso- 
lutely mandatory,  and  can  in  no  case  be  re- 
garded as  directorv  merely,  to  be  obeyed 
or  not  within  the  discretion  of  either  or  all 
of  the  departments  of  the  government. — 
Hunt  V.  State.  (Tex.)  288. 

Legislative  powers. 

2.  Mansf.  Dig.  Ark.  §  6348,  providing 
that  **no  action,  plea,  prosecution,  or  pro- 
ceeding, civil  or  criminal,  pendiuff  at  the 
time  any  statutory  provision  shall  be  re- 
pealed, shall  be  aifected  by  such  repeal, 
but  the  same  shall  proceed  in  all  respects 
as  if  such  statutory  provision  had  not  been 
repealed, "  is  unconstitutional,  as  the  legis- 
lature cannot  deprive  itself  of  the  right  to 
exercise  its  power  of  amending  or  repeal- 
ins  statutes  by  prescribing  the  method  in 
which  it  shall  be  done.—  Stote  v.  Hicks, 
(Ark.)  624. 
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8.  The  proclamation  of  the  goTernor  of 
Texas  convening  the  legislature  in  special 
session  announced  the  purpose,  among 
others,  "to  reduce  the  taxes,  both  ad  valo- 
rem and  occupation,  so  far  as  may  be  found 
consistent  with  the  support  of  an  efficient 
state  government. "  Held  that,  under  this 
notice,  the  legislature  had  power  to  deal 
with  the  whole  subject  of  taxation,  and 
that  the  act  of  May  4,  1882,  levying  an  oc- 
cupation tax  upon  persons  who  engage  in 
the  sale  of  the  Illustrated  Police  News  and 
the  Police  Gazette,  etc.,  is  not  unconstitu- 
tional, as  being  in  violation  of  Const.  Tex. 
art.  8,  §  40,  in  that  it  was  enacted  at  a  spe- 
cial session,  and  was  not  designated  by  the 
governor  as  a  subject  of  legislation  for 
which  the  legislature  was  convened  in  spe- 
cial session.— Baldwin  v.  State,  (Tex.)  109. 

4.  In  Arkansas  a  levee  district  is  not  a 
political  subdivision  of  the  state,  nor  a  mu- 
nicipal corporation,  so  as  to  require  taxes 
therein  to  be  collected  through  the  instru- 
mentalitv  of  the  county  court:  and  it  is 
within  the  power  of  the  legislature  to  ap- 
point a  special  agency  outside  of  the  county 
authorities,  even  though  it  be  unknown  to 
the  constitution,  to  assess  and  collect  taxes 
upon  property  benefited  by  the  building 
and  rettair  of  levees.— Davles  ▼.  GaineSj 
(Ark.)  184. 

Obligation  of  contraots. 

5.  Rev.  St.  Mo.  g  6084.  providing  that,  in 
distributing  the  assets  of  an  insolvent  and 
dissolved  insurance  companv  among 
policy-holders,  a  deduction  shall  be  made 
m  computing  the  share  of  foreign  policy- 
holders who  nave  a  lien  upon  securities  de- 
posited In  their  respective  states  or  coun- 
tries, so  as  to  put  them  on  a  like  footing 
with  resident  policy-holders,  is  not  uncon- 
stitutional as  impairing  the  obligation  of 
the  contract  of  insurance,  as  applied  to  a 
case  where  the  dissolution  occurred  after 
the  passage  of  the  act,  although  the  policy 
was  issued  before  such  passage.— -Bock- 
over  V.  Superintendent  of  Ins.  Depart- 
ment, (Mo.)  888.* 

Betrospeotive  laws. 

6.  Const.  Tex.  art.  1,  g  16,  providing  that 
•'no  bill  of  attainder,  ex  post  facto  law,  re- 
troactive law,  or  any  law  impairing  the  ob- 
ligation of  contracts,  shall  be  made,  **  was 
intended  to  protect  every  right,  although 
not  strictly  a  right  to  property.  Therefore 
a  statute,  taking  away  the  defense  of  the 
statute  of  limitations  to  a  suit  for  the  pay- 
ment of  taxes,  cannot  apply  to  taxes  al- 
ready barred  at  the  date  of  itspassage.— 
Mellinger  v.  City  of  Houston,  (Tex.)  249. 

Equal  and  uniform  taxation. 

7.  Section  16  of  the  Arkansas  act  of 
March  20, 1888,  to  provide  for  building  and 
repairing  levees  in  Chicot  county,  Arkan- 


sas, is  unconstitutional  and  void  in  so  far 
as  it  provides  for  the  reimbursement  to 
citizens  of  moneys  voluntarily  contributed 
by  them  for  levee  purposes,  by  allowing 
them  a  credit  upon  tneir  future  taxes  for 
sums  so  contributed;  such  provision  being 
in  effect  an  exemption  unauthorized  by 
law.— Da  vies  v.  Gaines,  (Ark.)  184. 

8.  Section  14  of  the  same  act  violates  the 
constitutional  requirements  of  equality 
and  uniformity,  in  so  far  as  it  exempts  cer- 
tain townships  which  belone  to  the  class 
of  land  upon  which  the  tax  is  levied,  from 
taxation  for  the  first  year.— Id. 

Trial  by  jury. 

9.  Under  the  seventh  section  of  the  Ar- 
kansas declaration  of  rights,  which  pro- 
vides that  ''the  right  of  tnal  by  jury  shall 
remain  in'violate,  and  shall  extend  to  all 
cases  at  law,  without  regard  to  amount  in 
controversy, "  the  riffht  is  confined  to  cases 
which  at  common  law  were  properly  so 
triable  before.  The  discretion  of  a  court 
of  chancery  to  dispense  with  Jury  trial  in 
cases  of  wnich  it  has  properly  assumed 
jurisdiction  is  unaffected  by  the  above  pro- 
vision.—State  V.  Churchill,  (Ark.)  858. 

Bight  to  be  heard  in  person. 

10.  The  constitutional  right  of  an  ac- 
cused to  appear  and  be  heard  in  person  in 
his  own  behalf  applies  only  to  trial  in  the 
nieipritu  court.— Tooke  v. State,  (Tex.) 783. 

Former  jeopardy. 

11.  Pen.  Code  Tex.  art.  712,  which  pro- 
vides that  ^'if  a  house  be  entered  in  such 
manner  as  that  the  entry  comes  within  the 
definition  of  burglary,  and  the  person 
guilty  of  such  burglary  shall,  af^r  so  en- 
tering, commit  larceny,  or  any  other  of- 
fense, he  shall  be  punished  for  burglary, 
and  also  for  whatever  offense  is  so  com- 
mitted. "  is  not  unconstitutional  as  violat- 
ing the  provision  against  putting  a  person 
twice  in  jeopardy;  and  a  person  may.  un- 
der that  section,  he  convicted  of  burglary, 
although  he  has  already  been  convicted  of 
theft  committed  in  the  same  transaction; 
following  Howard's  Case.  8  Tex.  App.  447. 
—Smith  V.  State,  (Tex.)  288. 

12.  The  Texas  local*  option  law  being 
within  the  scope  of  the  police  power  of  the 
state,  it  does  not  "take,  damage,  or  de- 
stroy* private  property  for  public  use, 
within  the  meaning  of  section  1  of  the 
Texas  bill  of  rights.— £x  parte  Kennedy^ 
(Tex.)  114.» 

CONTINUANC8B. 

See,  also,  Oriminal  Practice,  6,  7. 

Application. 

1.  In  a  suit  to  set  aside  attachments,  In 
which  the  sheriff  is  made  a  defendant,  a 
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first  application  for  a  continuance,  which 
shows  that  the  witness  for  whose  testimony 
the  continuance  is  sought  is  sick  and  un- 
able to  attend,  and  has  oeen  served  with  a 
subposna,  should  be  granted;  and  the  fact 
that  no  attempt  was  made  to  take  the  wit- 
ness' depositions,  or  that  the  subpoena  was 
served  by  the  sheriff's  deputy,  or  that  the 
witness'  fees  were  not  tenaered  him.  or 
that  the  affidavit  is  made  bv  an  agent  of 
the  party  seeking  the  continuance,  does 
not  show  any  irregularity.— Blum  v.  Bas- 
sett,  (Tex.)  88. 

Due  diligence. 

2.  The  refusal  to  grant  a  contlnnance 
rests  in  the  discretion  of  the  trial  Judge, 
and  neglect  to  take  the  deposition  of  an 
absent  witness,  who  had  previously  been 
accessible  for  many  months,  is  sufficient 
ground  for  denying  a  motion  for  a  contin- 
uance in  order  to  procure  the  testimony  of 
the  absentee.— Valle  v.  Picton,  (Mo.) 860. 

8.  Where  a  defendant,  in  a  criminal  ac- 
tion, asks  and  obtains  a  continuance  of  one 
week  to  take  depositions  of  six  witnesses, 
and  at  the  expiration  of  that  time  admits 
Uiat  no  steps  have  been  taken  to  take  the 
depositions,  and  applies  for  a  further  con- 
tinuance to  take  depositions  of  witnesses, 
five  of  whom  are  the  same  as  those  in  re- 
spect of  whom  time  had  been  previously 
granted,  the  continuance  is  properly  re- 
fused on  the  ground  of  plaintiffs  inaction. 
—The  Gold  Brick  Case,  (Tenn.)  848. 

4.  Interrogatories  were  filed  on  Septem- 
ber 27th  to  take  the  depositions  of  wit- 
nesses residing  in  other  counties,  commis- 
sions to  take  the  depositions  issued  Octo- 
ber 1st,  and  it  appeared  that  they  had  been 
placed  in  the  hands  of  proper  officers,  but 
It  did  not  appear  when  tnis  nad  been  done. 
The  case  was  set  for  trial  for  October  7th. 
Held  not  sufficient  diligence  to  entitle  the 
party  to  a  continuance,  because  the  depo- 
sitions had  not  been  received.— Gulf,  C.  & 
8.  F.  Ry.  Co.  V.  Wheat.  (Tex.)  455. 

6.  An  action  was  set  for  trial  for  October 
7th;  subpoenas  for  the  witnesses  were  issued 
on  September  24th.  and  were  returned  Sep- 
tember 27th  "not  found,"  and  no  others 
were  issued  before  the  case  was  called  for 
hearing.  Held,  this  did  not  constitute  suf- 
ficient diligence  to  entitle  the  party  to  a 
continuance  on  account  of  the  absence  of 
the  witnesses.— Id. 

6.  The  fact  that  a  witness  resident  in 
another  county  went  home  on  the  day  of 
trial,  on  account  of  sickness  in  his  family, 
and  expecting  to  return  the  next  day  in  time 
to  testify,  but  was  unable  to  do  so,  does  not 
entitle  a  party  to  a  continuance.    The  law 

Srovides  how  the  evidence  of  a  witness 
ving  in  another  county  may  be  obtained, 
and  a  party  failing  to  use  those  means  to 
preserve  the  evidence  of  such  a  witness 


cannot  be  said  to  have  used  due  diligence. 
-Id. 

OONTBAOTS. 

See,  also;  Chattel  Mcrtgagu;  Damagu,  1-^; 
Deed;  Fraud;  Insurance;  Mortgaget;  Ne- 
gotiable Jnetrumente;  Orders;  Partner- 
ship;  Principal  and  Agent;  Principal  aruL 
Surety;  Sale;  Ueurp;  Vender  aikd  Vendee, 

Kegligence,  contract  relieving  from  liabili- 
ty, see  Master  and  Servant,  1. 

Wliat  oonstitates. 

1.  In  an  action  against  a  railroad  com- 
pany to  recover  damages  for  failure  to 
provide  transportation  for  plaintiff's  cattle, 
as  agreed,  plaintiff  testified  that  he  met  S., 
the  general  freight  agent,  on  May  27th. 
and  told  him  he  wanted  28  cars  on  May 
80th,  8  at  Mound  City,  and  15  at  Maitland. 
for  Chicago,  and  asKCd  him  if  he  could 
get  them  ready.  S.  said  he  could,  and 
called  the  clerk  to  take  down  the  order, 
and  asked  plaintiff  if  he  would  have  the 
cattle  there,  and  was  told  he  would,  and 
that  he  wanted  the  cars  on  Monday,  so  he 
could  bed  them.  S.  told  him  he  could 
have  the  cars,  and  to  see  the  agent  at 
Mound  City  and  Maitland,  which  plaintiff 
did.  Held,  that  the  evidence  proved  a 
valid  contract,  the  consideration  of  which 
was  the  mutual  promises  of  the  parties.— 
Baker  v.  EAnsas  City,  S.  J.  &  C.  B.  R  Co., 
(Mo.)  486. 

Agreement  to  abide  by  award  of 
third  party. 

2.  Under  a  contract  making  an  engineer's 
decision  upon  disputed  questions  final  and 
conclusive,  such  aecision  will  be  final  and 
conclusive,  in  the  absence  of  fraud,  or 
such  gross  mistake  as  would  necessarily 
imply  bad  faith.— Hot  Springs  R.  Co.  v. 
Maher,  (Ark.)  689. 

Consideration. 

8.  The  moral  obligation  to  pay  a  debt  is 
sufficient  consideration  to  support  the 
promise  of  a  bankrupt,  made  after  his  dis- 
charge in  bankruptcy,  to  pay  a  debt  from 
whicn  he  had  been  discharged.- Wislize- 
nus  V.  O'Fallon,  (Mo.)  887.* 

4.  A.  and  several  others  being  liable  as 
makers  of  two  notes  aggregating  f  850,  the 
holder  of  the  notes  agreea  to  release  A., 
and  also  to  release  a  lien  which  he  held  as 
security  for  the  notes,  if  A.  would  pay  $1(X) 
cash,  and  give  his  note  for  $115,  payable 
at  an  earlier  date  than  the  last  maturing  of 
the  Joint  notes.  Held,  that  there  was  suf- 
ficient consideration  to  support  the  prom- 
ise to  release,  as  the  original  notes  were 
satisfied,  to  the  extent  of  |dl5,  earlier  than 
they  matured;  and  the  original  obligors 
other  than  A.  still  continued  liable  for  the 
balance.— Kirchoff  v.  Voss,  (Tex.)  548.* 
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Public  polioy. 

5.  Under  the  Arkansas  act  of  March  6, 
1879,  prohibiting  the  sale  of  "any  com- 
pound or  preparation  of  ardent  spirits'^ 
commonly  called  ** tonics,  bittets,  etc., 
without  first  procuring  a  license,  a  contract 
between  the  manufacturers  of  certain  bit- 
ters containing  intoxicating  liquor  as  the 
chief  ingredient,  and  a  licensed  liquor- 
dealer,  whereby  the  latter  is  supplied  with 
the  bitters,  which  he  sells  with  a  warranty 
that  they  may  be  sold  without  a  license,  is 
contrary  to  public  policy,  and  yoid,  and 
the  manufacturers  cannot  maintain  an  ac- 
tion for  goods  sold  and  deliyered.—O' Bry- 
an y.  FiUpatrick,  (Ark.)  527. 

6.  Appellants  made  a  contract  to  buy  for 
appellee  a  certain  quantity  of  cotton  for 
future  deliyery.  It  appeared  that  appel- 
lants were  members  of  the  New  Orleans 
Cotton  Bzchange;  that  they  had  bought  in 
the  year  preceding  this  contract  800,000 
bales  of  cotton,  and  were  under  contract 
to  take  00,000  bales,  worth  $300,000,  at  the 
time  of  this  contract,  while  they  were 
worth  only  f  75,000.  HM,  that  these  cir- 
cumstances showed  the  cotton  contracted 
to  be  bought  for  appellee  was  on  specula- 
tion only,  and  no  future  actual  deliyery 
was  intended,  and  therefore  yoid,  notwith- 
standing a  rule  of  the  exchange  proyided 
that  actual  deliyery  of  the  cotton  might  be 
exacted.—Beadles  y.  McBlrath,  (Ky.)  158.* 

7.  In  an  action  upon  an  option  contract 
to  recoyer  the  difference  between  tiie  pur- 
chase price  of  pork  and  the  sale  pcioOi  the 
purchaser  resisting  recoyery  on  the  ground 
that  no  deliyery  was  made  of  the  pork,  the 
broker's  eyidence  that  he  sold  the  pork  at 
a  certain  price,  by  the  purchaser's  direc- 
tion, is  competent,  as  a  sale  and  deliyery 
to  a  third  person,  at  the  request  of  thepur- 
chaser,  was  equiyalent  to  a  delivery  direct 
to  the  purchaser.— Morrison  y.  Day,  (Ky.) 

Time  of  the  essenoe. 

8.  The  holder  of  ayendor's  lien  agreeing 
to  release  the  lien  trA^n  a  certain  note 
should  be  paid,  it  is  not  necessary  that  the 
note  should  be  paid  promptly  at  maturity 
in  order  to  secure  the  release,  time  not  ap- 
pearing to  be  of  the  essence  of  the  con- 
tract.—Kirchoff  V.  Voss,  (Tex.)  548. 
Ferformanoe. 

9.  Where  a  builder  contracts  to  do  cer- 
tain repairs  on  a  house  for  an  agreed  sum, 
without  stipulating  as  to  when  the  money 
shall  be  payable,  and  when  the  repairs 
have  been  only  partially  completed  the 
house  is  destroyed  by  fire,  the  builder  is 
entitled  to  recover  compensation  pro  rata 
upon  the  contract  price  for  the  repairs  then 
completed.— Weis  y.  Deylin,  (Tex.)  726. 

10.  An  Instruction  in  an  action  against  a 
county  by  a  contractor  to  recover  a  balance 


claimed  to  be  due  under  a  contract  for  pat- 
ting inside  blinds  in  the  court-houae,  that, 
if  the  Jury  found  that  the  contractor  had 
done  the  work  for  the  county,  and  the 
county  had  accepted  the  work,  or  had  gone 
into  possession  of  and  had  used  the  blinds, 
they  should  find  for  the  plaintiff  for  the 
reasonable  yalue  of  the  blinds,  although 
they  should  find  that  the  contract  had  not 
been  complied  with,  is  correct  as  a  prin- 
ciple of  law,  and  is  warranted  by  the  evi- 
dence, where  it  appears  that  the  blinds 
remained  in  the  court-house,  were  used, 
and  were  not  rejected  by  any  formal  order 
of  the  commissioners'  court  until  after  the 
contractor  had  sold  his  claim  to  innocent 
d<>naJM0  purchasers.— Campbell  y.  Uilde- 
brandt,  (Tex.)  248. 

OOBPOKATIOire. 

See,  also,  Bank9  and  Banking;  Insurance, 
8-11;    Railroad    Companies;     Telegraph 
•  Oompaniee;  Tumpikee. 

Banks,  liabilities,  traasfer  of  assets,  see 

Banks  and  Banking,  2. 
CiSiarter,  constnictloa  of,  see,  alao,  Turn- 

pikes,  1. 
Creation  and  organization,  aee   Tun^ 

pikee,  4. 
Franchiae,  effect  of  forfeiture  on  incidental 

powers,  see  Turnpikes,  0. 
Service  on,  see  Wnts,  6. 
Stock,  verbal   subscription,  see  Frauds, 

StatuU  of.  1. 
Taxation  of  8t)ck,  see  Taxation,  1, 2. 
Turnpike   companies,   control   of  courtc 

over,  see  Turnpikes,  8. 
Ultra  wree,  see  Banks  and  Banking,  8. 

Forfeitare  of  franohiae. 

1.  The  requirement  of  Qen.  St  Ky.  c. 
56,  g  4,  that  articles  of  incorporation  shall 
be  recorded  in  the  county  clerk's  office  in 
a  book  kept  for  that  purpose,  is  satisfied, 
so  far  as  the  corporation  is  concerned,  by 
filing  the  articles  for  record.- Walton  v. 
Riley,  (^.)  605. 

2.  It  is  a  tacit  condition,  annexed  to  the 
creation  of  every  corporation,  that  it  is 
subject  to  dissolution  by  forfeiture  of  iu 
franchise  for  willful  misuaer  or  non-user  in 
regard  to  matters  which  go  to  the  essence 
of  the  contract  between  it  and  the  state; 
and  a  proceeding  upon  an  information  in 
the  nature  of  quo  warranto,  filed  by  the  at- 
torney general  on  behalf  of  the  state,  it 
the  proper  mode  of  trying  the  issue. — 
DarneU  v.  Sute,  (Ark.)  865. 

SubeoriptioB  to  stook. 

8.  Where  one,  prior  to  the  incorporation 
of  a  turnpike  company,  subscribes  a  cer- 
tain amount  to  its  capital  stock,  to  be  paid 
when  the  incorporation  is  completed  and 
work  begun,  the  subscription  is  not  a  mere 
voluntary  donation,  but  is   enforceable. 
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havinii:  been  made  in  cooBideration  of  re- 
oeiviDg  a  property  right  as  gtockholder  in 
the  road;  ana  otner  persons  having  sub- 
scribed on  the  faith  of  that  subscription, 
and  work  having  been  commenced,  the 
subscriber  was  estopped  to  deny  the  sub- 
scription.—Bullock  V.  Falmouth  A  Chip- 
man  Hall  Turnpike  Road  Co.,  (Ky.)  129. 

4.  By  a  Kentucky  statute  (2  Acts  Ky. 
1866.  p.  97,  §  2)  the  Kentucky  River  Navi- 
gation Company  was  incorporated,  for  the 
purpose  of  improving  the  navigation  of 
the  river  by  building  addUionalloeks  and 
danu,  A  countv  interested  in  securing 
such  additional  improvements  subscribed 
to  the  stock.  The  work  of  making  new 
locks  and  dams  was  soon  abandoneid,  and 
the  company  undertook  to  maintain  and 
repair  the  old  locks,  which  were  not  in  any 
way  beneficial  to  the  county.  SM,  that 
the  subscription  could  not  be  enforced 
either  by  the  corporation  or  by  creditors 
whose  debts  had  been  contracted  after  the 
abandonment  of  the  building  of  new  locks. 
— County  of  Jessamine  v.  Swigert's  Adm'r, 
(Ky.)13. 

OOSTS. 

Writs,  excessive  issue  of,  see  WrU»,  2. 

Seoority. 

1.  An  affidavit  of  plaintiff  stating  that  he 
is  unable  to  give  security  for,  or  to  make 
a  deposit  sufficient  to  cover,  all  the  costs, 
but  that  he  cannot  swear  that  he  is  unable 
to  pay  the  costs  as  they  accrue;  that  he 
has  paid  all  accrued  costs,  except  a  small 
balance,  to  cover  which  he  has  made  a  de- 

gosit  with  the  clerk,  who  failed  to  give 
im  the  exact  amount, — is  a  sufficient  an- 
swer to  a  rule  for  costs  under  Rev.  St. 
Tex.  art.  1488.— Long  v.  McCauley,  (Tex.) 
689. 

Guardian  and  ward. 

2.  Under  Rev.  St.  Tex.  art.  2487.  pro- 
viding that  "each  party  to  a  suit  shall  be 
liable  for  all  costs  incurred  by  him,  and,  in 
case  the  costs  cannot  be  collected  of  the 
party  against  whom  the  same  have  been 
adjudged,  execution  may  issue  against  any 
party  m  such  suit  for  the  amount  of  costs 
incurred  by  such  party,  but  no  more.** 
where  an  action  is  brought  against  infants, 
and  a  guardian  ad  HUm  is  appointed  to  de- 
fend for  them,  the  plaintifc,  although  suc- 
cessful in  the  suit,  is  liable  for  a  reason- 
able fee  to  the  guardian  ad  litem,  where 
execution  issued  for  the  fee,  against  the 
infants,  is  returned  unsatisfied.— Ashe  v. 
Youngst,  (Tex.)  454. 

COUNTIES. 

Action  by,  see  Statutes,  4. 
Assignment  of  claim  against,  see  Aeaign- 
m€»l,  2-4. 


Bridges,  see  BquUy,  9. 

Contract  with,  acceptance  of  material,  see 
Ccnirac&,  10. 

County  court,  taxation  by,  see  Intoxicating 
LiqtLori^  4. 

County-seat,  see  Courtt,  6. 

Union  for  Judicial  purposes,  see  Jurjf,  4. 

Election  of  officers,  see  EUcUotim,  2,  8. 

— —pleading in  election  contest,  see  Quo 
Warranto,  1,  2. 

Highway,  cost  of  opening,  see  Highways,  8. 

Judgment,  proof  ox  Judgment  of  commis- 
sioners, see  Judgment,  4. 

Suits  against. 

1.  Arkansas  act  Februarr  27,  1879,  ex- 
pressly repealing  all  laws  aeclaring  coun- 
ties to  be  corporations,  and  prohibiting 
suits  against  them  elsewhere  than  in  the 
county  courts,  does  not  apply  to  a  cause  of 
action  in  equity  which  had  already  ac- 
crued; and,  as  the  county  conrt  has  no 
equity  Jurisdiction,  such  a  suit  may  be 
brought  in  the  circuit  court  of  the  county 
sued.— Griffith  v.  County  of  Sebastian, 
(Ark.)  886. 

Debts. 

2.  Const  Ey.  art.  2,  g  86,  providing  that 
no  act  of  the  legislature  authorizing  the 
creation  of  any  debt  on  behalf  of  the  com- 
monwealth shall  become  effective  until  it 
has  been  submitted  to  the  people  at  a  gen- 
eral election,  does  not  include  debts  created 
by  a  county  or  other  municipal  division  of 
the  state.— Walton  v.  RUey,  (Ky.)  605. 

Offioars. 

8.  Under  Acts  Mo.  1886.  p.  108,  g  6862,  in 
counties  which  have  adopted  township  or- 
ganization, the  term  of  oflice  of  county 
treasurer  terminates  on  the  first  day  of 
April  next  after  the  election  of  his  succes- 
sor, even  though  township  organization  is 
first  adppted  at  the  election  at  which  such 
successor  is  elected.— State  v.  McGovney, 
(Mo.)  867. 

Personal  liability. 

4  County  commissioners,  in  order  to 
raise  money  to  build  a  court-house  and  jail, 
issued  bonds  of  the  county,  and  instructed 
the  county  judge  to  sell  some  of  them  to  a 
bank,  the  oank  paying  nothing  in  cash,  but 
agreeing  to  pay  the  price  of  the  bonds 
when  the  money  should  be  needed  for  the 
buildings.  Rev.  St.  Tex.  aru.  926,  1200. 
authorizing  the  county  treasurer  to  bring 
suit  in  the  name  of  the  county  for  all  debts 
due  the  county,  the  treasurer  accordingly 
sued  the  county  Judge,  seeking  to  charge 
him  for  the  price  of  the  bonds,  as  if  he  had 
actually  received  the  money  in  cash  from 
the  bank;  it  appearing  that  the  bank  had 
realized  upon  the  bonds  by  sellingthem  as 
soon  as  they  were  delivered.  ISetd,  the 
action  could  not  be  maintained,  as  the 
county  commissioners'  court  has  control 
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of  the  financial  aflPairs  of  the  county;  and 
if  it  makes  a  contract  by  which  money 
does  not  become  due  so  soon  as  it  oucht. 
the  county  treasurer  cannot  correct  their 
mistake  or  bad  management  by  holding 
the  county  Judge  liable,  when  he  did  only 
what  he  was  directed  to  do. — ^McConnell  y. 
Wall,  (Tex.)  287. 

COUSTS. 

See,  also.  Justices  of  the  Peace, 

Bankrupt,  jurisdiction  of  claim  against, 
see  Bankruptcy,  8. 

Counties,  jurisdiction  of  action  against, 
see  Counties,  1. 

Federal  courts,  mandate  to  state  court,  see 
Taxation,  6. 

Infants,  jurisdiction  over,  see  Chiardian 
and  Ward,  9. 

Mandamus  to  courts,  see  Mandamus,  2,"^. 

Probate  courts,  iurisdiction  of,  see,  also, 
Bhseeut&rs  and  Administrators;  Infancy,  1. 

impeachment  of  order  of,  see  Judg- 
ment, 10. 

State  courts,  Louisville  law  and  equity 
court,  see  Judicial  Saks,  7. 

supreme,  power  to  issue  habeas  cor- 
pus, see  Habeas  Corpus, 

Turnpikes,  control  of  courts  over,  see 
Turnpikes,  8. 

Federal  courts. 

1.  The  exclusive  jurisdiction  of  the 
United  States  district  court  over  actions 
upon  claims  against  a  bankrupt  does  not 
continue,  in  case  of  termination  of  the 
proceedings  by  composition,  beyond  the 
time  allowed  the  bankrupt  in  which  to 
perform  the  composition  agreement.  — 
Pubke  V.  Churchill,  (Mo.)  889. 

State  courts. 

2.  In  Missouri  a  sheriff  is  not  a  "state  of- 
ficer, "  within  the  meaning  of  the  constitu- 
tion of  Missouri,  art.  6,  §  12.  and  the  fifth 
section  of  the  amendment  thereto  adopted 
in  1884,  (Laws  Mo.  1888,  p.  216.)  «ving  the 
supreme  court  of  Missouri  exclusive  ap- 
pellate jurisdiction  in  causes  where  ''any- 
state  officer  is  a  party.  **  Black,  J.,  dis- 
senting.—State  V.  Spencer,  (Mo.)  410.  * 

8.  A  state  constitution  providing  that  the 
circuit  courts  of  the  state  shall  have  origi- 
nal jurisdiction  of  all  criminal  offenses, 
those  courts  cannot  be  deprived  of  such 
jurisdiction  except  by  le^slation,  and,  the 
instant  such  legislation  is  repealed  or  ex- 
pires, the  jurisdiction  of  the  circuit  revives. 
So,  while  Magoffin  county  was  in  the  Six- 
teenth judicial  district,  a  criminal  court 
was  established  for  that  district,  and  was 
given  exclusive  criminal  jurisdiction  for 
the  district,  and  appellant  was  indicted  for 
murder;  but,  before  his  trial,  the  county 
was  put  in  another  district,  but  the  act. 


although  abolishing  the  criminal  court  of 
the  Sixteenth  judicial  district  as  to  Magof- 
fin county,  did  not,  in  express  terms,  re- 
store criminal  jurisdiction  to  the  Magoffin 
circuit  court.  Held,  the  latter  court^had 
jurisdiction,  nevertheless,  to  proceed  with 
the  trial  of  the  indictment.— Anderson  v. 
Commonwealth,  (Ky.)  137. 

4.  The  Eentocky  circuit  courts  being 
vested  by  the  Kentucky  constitution  with 
original  Jurisdiction  in  all  criminal  cases, 
thev  can  only  be  deprived  of  it  by  direct 
legislation,  and,  in  case  of  repeal  of  the 
legislation,  the  Jurisdiction  immediately 
revives.  If,  after  an  indictment  has  been 
found,  the  county  in  which  it  is  found  is 
removed  from  the  judicial  district  to  which 
it  has  previously  belonged,  and  the  crimi- 
nal court  of  the  district  is  deprived  of  iu- 
risdiction over  that  coanty,  the  iurisdiction 
of  the  circuit  court  revives,  and  the  indict- 
ment is  properly  tried  in  that  court.— Sta- 
pleton  V.  Commonwealth,  (Ky.)  798. 

Muuidpal  courts. 

5.  The  recorder's  court  of  the  city  of 
Hannibal,  Missouri,  was  not  abolished  by 
the  Missouri  constitution  of  1875;  and  by 
the  act  of  March  8, 1878,  to  consolidate  the 
acts  relating  to  the  charter  of  the  city,  ex- 
press power  is  given  to  the  recorder  to  hear 
and  determine  all  actions  for  the  recovery 
of  personal  property,  where  the  amount  in 
controversy  does  not  exceed  $100. — Cake 
V.  White,  (Mo.)  486. 

Ck>unty  courts. 

0.  The  Iurisdiction  of  a  county  court  to 
try  a  criminal  prosecution  at  a  certain  place 
does  not  depend  upon  such  place  being  the 
county-site  de  jure;  if  it  is  the  county-site 
de  facto,  it  is  sufficient.  —  Watta  v.  Sute, 
(Tex.)  709. 

OOVENANT. 

Warranty. 

In  an  action  to  recover  for  a  breach  of 
warranty,  the  nature  of  the  paramount 
claim  under  which  the  grantee  has  been 
evicted,  and  that  the  claim  was  such  an 
incumbrance  upon  the  land,  as  the  grantor, 
by  reason  of  nis  covenant  of  warranty, 
was  bound  to  discharge,  must  be  alleged. — 
Bland  v.  Thomas,  (Ky.)  695. 

Oreditora'  BilL 

Action  to  set  aside  fraudulent  conveyances, 
see  Fraudulent  Conveyances,  18. 

Oriminal  Law. 

See  Oriminal  Practice, 

Justices  of  the  peace,  jurisdiction,  see  Jum- 

tices  of  the  Peace,  2, 
Principal  and  accessory,  see  Burglary,  6. 
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CRIMINAIi  PKAOnCB. 

Bee,  also,  AisauU  and  Battery;  Burglary; 
Carrying  Weapons;  Conspiracy;  ConHnu- 
anee;  Disorderly  House;  Emhotzlmnent; 
BaiirHon;  False  Pretenses;  Forgery;  Gam- 
ing; Habeas  Corpus;  Homicide;  Indict- 
ment and  Information;  InUmcaiSng  Liq- 
uors; Jait  and  JaUer;  Larceny;  Neu) 
Trial;  Perjury;  Rape;  Beceking  Stolen 
Goods. 

Attorney,  argument  of  counsel,  see  Homi- 

cide,  sis. 
Bail,  when  allowed,  see  Bail,  1-8. 

Judgment  of  forfeiture,  see  Batl^  4. 

Constitutional  right  of  accused  to  be  heard 

in  person,  see  Uonstitutional  Lato,  10. 
Continuance,  application  for,  as  evidence, 

see  Evidence,  7. 
Evidence,  burden  of  proof,  see  Beeeiving 

Stolen  Goods,  2. 
Former  Jeopardy,  see  Constitutional  Law, 

Homicide,  aiding  and  abetting,  see  Homi- 
cide, 8. 

Instructions,  see  Burglary,  5. 

degree  of  offense,  see  Bape,  6. 

weight  of  evidence,  see  Larceny,  15. 

Jurisdiction,  see  Courts,  4. 

Recognizance,  see  Bail,  5. 

Variance,  see  Larceny,  5. 

Witness,  conviction  of  co-defendant,  see 
Witness,  1.    " 

examination  of,  see  Witness,  15. 

Change  of  venue. 

1.  The  ruling  of  the  trial  court  upon  the 
application  of  a  prisoner  for  change  of 
venue  on  the  ground  of  the  prejudice 
against  him  of  the  inhabitants  of  the 
county  where  he  was  bein^  tried,  is  con- 
clusive, and  cannot  be  reviewed  upon  ap- 
I>eal,  unless  it  appear  that  palpable  injus- 
tice has  been  done  him.  or  that  there  has 
been  an  abuse  of  Judicial  discretion. — State 
V.  Hunt,  (Mo.)  858. 

Continuanoe. 

2.  Failing  to  allege  that  the  absent  testi- 
mony cannot  be  obtained  from  another 
source,  and  that  the  accused  has  reasonable 
expectation  of  procuring  it  at  the  next 
term  of  court,  an  application  for  a  second 
continuance  is  Insumcient. — Smith  v.  State. 
(Tex.)  684. 

8.  Diligence  to  procure  the  attendance  at 
the  trial  of  an  absent  witness  Is  essential  to 
the  award  of  a  postponement.— May  v. 
State.  (Tex.)  781. 

4.  The  facts  set  out  in  the  application  for 
continuance  not  appearing  to  be  probably 
true  when  viewed  in  the  light  of  evidence 
adduced  on  the  trial,  the  ruling  of  the 
trial  court  refusing  the  continuance  will 
not  be  revised.— Rice  v.  State,  (Tex.)  791. 
v.Ss.w. — 59 


Continuanoe  —  Materiality   of   evi- 
denoe. 

5.  In  a  murder  trial,  a  continuance  on 
account  of  the  absence  of  a  witness  was 
refused  the  accused.  The  accused  expected 
to  prove  by  the  witness  that  deceased  had 
threatened  his  life.  Held,  that  the  appel- 
late court  would  not  reverse  because  of 
such  refusal,  it  appearing  that,  even  if 
threats  were  made,  acouseofhad  no  fear  of 
deceased,  or,  if  he  had.  sought  to  provoke 
deceased,  that  he  might  have  an  excuse  for 
killing  him.— Stapleton  v.  Conunon wealth, 
(Ky.)  798. 

Admiaaion  of  teatimony  of  ab- 
sent witness. 

6.  The  accused  having  obtained  the  pres- 
ence of  all  the  witnesses  mentioned  in  his 
affidavit  for  a  continuance,  except  one,  and 
the  commonwealth  having  consented  that 
the  affidavit  as  to  what  that  witness  would 
swear,  at  least  so  much  of  it  as  was  com- 
petent, might  be  read  as  evidence  on  the 
trial,  a  motion  for  a  continuance  is  prop- 
erly overruled.— King  v.  Commonwealtn, 
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.  Under  Rev.  St,  Mo.  1879,  §§  1884-1886, 
regulating  continuances  in  criminal  cases, 
on  an  application  by  the  accused  for  a  con- 
tinuance, if  the  state  admits  that  the  de- 
sired witness  would  testify  as  stated  in  the 
application,  the  motion  is  rightly  over- 
ruled; following  Sute  v.  Henson,  81  Mo. 
886.— State  v.  Jewell,  (Mo.)  77. 

Severanoe. 

8.  Under  Code  Crim.  Proc.  Tex.  arts.  669, 
670,  severance  upon  the  request  of  any  one 
of  several  defendants.  Jointly  indicted,  is 
a  matter  of  right,  when  the  application 
therefor  is  made  in  conformity  with  the 
statutes.— Willey  v.  State,  (Tex.)  570. 

Former  jeopardy. 

9.  A  conviction  for  aggravated  assault 
and  batterv  under  an  indictment  for  as- 
sault with  intent  to  murder  will  not  bar  a 
prosecution  for  murder,  after  the  death  of 
the  assaulted  party,  although  the  death  re- 
sult from  the  same  transaction. — Curtis  v. 
State,  (Tex.)  86. 

10.  Former  acquittal  of  a  co-defendant, 
Jointly  indicted  with  the  present  defendant 
for  exnibiting  a  gaming  table,  the  two  be- 
ing indicted  as  individuals,  cannot  operate 
as  a  bar  to  the  subsequent  prosecution  of 
defendant  for  the  same  offense,  even 
though  it  were  true  that  both  parties  in- 
dicted were  partners.— Qoforth  v.  State, 
(Tex.)  882. 

11.  Where  the  general  state  law  applica- 
ble to  the  keeping  of  bawdy-houses  in  a 
city  punishes  the  offense  with  fine  and  im- 
prisonment, and  the  city  charter  and  ordi- 
nances impose  a  fine  only,  a  conviction 
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under  the  city  laws  is  not  a  bar  to  a  prose- 
cution under  the  state  law.— Kemper  v. 
Commonwealth,  (Ky.)  159. 

12.  Two  indictments  were  brought 
against  a  defendant,— one  for  burglarious- 
ly entering  a  house,  and  committing  a  lar- 
ceny by  taking  and  carrying  away  clothing, 
the  property  of  one  person;  and  the  other 
charing  the  simple  larceny  of  clothing  be- 
longing to  another  person.  It  appeared 
that  all  the  articles  were  taken  from  the 
same  room.  Seld,  that  an  acquittal  upon 
the  first  indictment  was  no  bar  to  the  trial 
under  the  second  indictment,  upon  the 
ground  of  "former  jeopardy, "  there  being 
two  separate  and  distinct  larcenies.— Phil- 
lips ▼.  IStete,  (Tenn.)  434.* 

Trial — Separation  of  witnesses. 

18.  The  statutes  of  Texas  do  not  exempt 
expert  nor  any  particular  class  of  witnesses 
from  the  operation  of  the  "rule"  sequester- 
ing witnesses.  The  enforcement  of  that 
rule  is  left  largely  to  the  discretion  of  the 
trial  court.— Leache  v.  State,  (Tex.)  689. 

14.  Upon  trial  for  murder,  the  trial  court 
permitted  and  directed  a  state's  witness  o 
retire  from  the  court-room  into  a  room  by 
himself  so  that  he  could  examine  certain 
papers  for  the  purpose  of  identifying  and 
explaining  them  in  his  evidence.  Held  not 
error.— Eunde  ▼.  State,  (Tex.)  826. 

Evidence. 

16.  Article  761  of  the  Texas  Code  of  Crim- 
inal Procedure  provides  that  "when  part 
of  an  act,  declaration,  conversation,  or 
writing  is  given  in  evidence  by  one  party, 
the  whole  on  the  same  subject  may  be  in- 
quired into  by  the  other;  and  when  a  de- 
tailed act,  declaration,  conversation,  or 
writing  is  given  in  evidence,  any  other  act, 
declaration,  or  writing  which  is  necessary 
to  make  it  fully  understood,  or  to  explain 
the  same,  may  also  be  given  in  evidence. " 
Upon  trial  for  murder,  written  testimony 
olT  a  deceased  witness  was  read  by  the 
state,  tending  to  show  motive  on  the  part 
of  accused  to  commit  the  crime,  and  relat- 
ing solely  to  the  prosecution  of  the  defend- 
ant and  his  co-defendants  bv  deceased. 
That  part  proposed  to  be  read  by  the  de- 
fense related  solely  to  a  prosecution  against 
the  deceased.  Held,  that  that  portion  of 
the  testimony  offered  to  be  read  by  the 
defense  had  no  relation  whatever  to  that 
portion  read  by  the  state,  was  not  neces- 
sary to  explain  the  portion  read,  was  clear- 
ly inadmissible  under  the  provisions  of  the 
said  article  of  the  Code  of  Criminal  Pro- 
cedure, and  was  properly  excluded. — 
Kunde  v.  State,  (Tex.)  826. 

Proof  of  venue. 

16.  The  venae  of  an  offense  should  be 
proved  affirmatively;  and  where  the  venue 
of  a  larceny  is  laid  In  Liberty  county,  and 


the  only  proof  is  that  the  parties  all  Uved 
in  that  county,  there  is  no  such  proof. — 
Ryan  v.  State,  (Tex.)  547. 

Motive. 

17.  An  indictment  against  a  defendant 
for  an  offense  different  from  that  for 
which  he  is  on  trial  may  be  introduced  in 
evidence  against  him  if  such  indictment, 
in  any  degree,  tends  to  show  a  motive  on 
the  part  of  the  defendant  to  commit  the  of- 
fense for  which  he  is  on  trial.  So  held 
where  an  indictment  against  accused  for 
stealing  A.'s  hogs  was  admitted  in  evidence 
to  show  mottve  in  the  accused  for  the 
murder  of  A.— Eunde  v.  State,  (Tex.)  836. 

18.  In  such  a  case,  the  indictment  is  ad- 
missible, though  found  against  the  accused 
subsequent  to  the  offense  for  which  he  is 
on  trial,  if  connected  by  other  testimony 
with  transactions  which  occurred  before 
the  offense,  and  which  tend  to  show  mo- 
tive in  the  accused  for  its  commission. 
—Id. 

19.  When  motive  is  the  issue  sought  to  be 
established,  it  is  permissible  for  a  state's 
witness  to  testify  to  previous  criminal  acts 
of  a  like  nature  as  that  on  trial,  perpetrated 
by  defendant;  but  the  failure  of  the  charge 
to  confine  such  evidence  to  the  purpose  of 
proving  motive  only,  is  fatal  error. — ^Taylor 
V.  State.  (Tex.)  753. 

20.  Upon  trial  for  murder,  the  repro- 
duced evidence  of  a  deceased  Justice  of  the 
peace,  which  disclosed  prosecutions 
against  defendant  and  others  for  offenses 
a^inst  the  property  of  the  deceased,  is  ad- 
missible to  show  motive  for  the  murder  on 
the  part  of  accused. — Eunde  v.  State. 
(Tex.)  826. 

21.  Upon  trial  of  A.  for  murder,  perpe- 
trated bv  fire-arms,  evidence  showed  that 
B.  had  lumished  two  persons  with  rans 
the  night  before  the  murder,  and  that  these 
guns  were  found  in  their  hands,  with  bar- 
rels discharged,  on  the  next  day.  Beld, 
that  a  foundation  was  laid  for  the  intro- 
duction of  evidence  of  acts  and  declara- 
tions of  B.,  tending  to  show  motive  on 
B.'s  part  for  the  murder.— Id. 

22.  If,  when  a  party  is  examined  as  a  wit- 
ness in  proceedings  before  a  magistrate's 
court  or  a  coroners  inquest,  he  is  charged 
or  suspected  of  the  crime  then  under  in- 
vestigation, and  is  then  aware  that  he  is  so 
charged  or  suspected,  his  testimony  be- 
fore the  said  investigation  cannot  be  re- 
ceived against  him  upon  his  trial  for  the 
same  offense.  —  Wood  v.  Sute,  (Tex.)  88G. 

Flight  of  accused* 

28.  Flight  of  the  accused  after  his  in- 
dictment and  release  on  bail  is  a  fact  wliich 
may  be  proved  by  the  state  in  cases  either 
of  positive  or  circumstantial  evidence.— 
Hart  V.  State,  (Tex.)  741. 
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Evidence  at  former  trial. 

24.  Under  a  statute  requiring  an  "oath" 
of  a  "credible  person"  to  facts  necessary 
to  be  shown  in  a  criminal  case,  as  a  foun- 
dation for  introducing  testimony  taken  at 
a  former  trial,  if  an  affidavit  is  offered  to 
show  the  facts,  the  defendant  has  a  right 
to  require  the  affiant  to  be  sworn,  in  or- 
der to  examine  him  as  to  the  facts  alleged. 
— Steagald  v.  State.  (Tex.)  771. 

Impeaehment. 

25.  Upon  trial  for  murder,  the  state  at- 
tempted to  discredit  the  testimony  of  wit- 
nesses for  the  defense  as  to  certain  facts, 
b^  showing  that,  upon  the  habe<is  corpus 
trial  of  the  accused,  these  witnesses  had 
been  silent  concerning  such  facts,  though 
examined  at  such  triiu.  Held,  that  it  was 
competent  for  the  defense  to  introduce  the 
evidence  of  the  attorney  of  the  accused  at 
that  trial,  to  show  that  because  of  the  lo- 
cal prejudice  at  the  time  the  attorney  did 
not  expect  to  obtain  bail,  and  did  not  un- 
dertake to  develop  the  evidence  in  ac- 
cused's behalf.— Eunde  V.  State,  (Tex.)  825. 

Conduct  of  jury. 

26.  On  a  trial  for  murder  a  separation  of 
the  jury,  by  which  some  of  them  remain  in 
the  dining-room  of  a  hotel,  while  others 
go  out  of  their  sight  into  a  saloon,  with 
the  sheriff,  during  the  progress  of  the  trial, 
and  after  the  jury  were  put  in  charge  of 
the  sheriff,  is  ground  for  reversal.  Nor- 
ton, C.  J.,  andRAY,  J.,  dissenting.— State 
V.  Murray,  (Mo.)  897. 

Instructions — In  general. 

87.  An  erroneous  charge  should  be  ex- 
cepted to,  or  its  correction  sought  by 
special  instruction.  Otherwise  sucn  error 
will  be  revised  only  if,  under  the  facts,  it 
is  calculated  to  injure  the  rights  of  the 
accused.— White  v.  State,  (Tex.)  710. 

28.  The  charge  of  the  court  should  be 
limited  to  the  case  as  made  by  the  evi- 
dence, and  should  carefully  omit  all  issues 
not  arising  upon  the  testimony.— Hartwell 
v.  State,  (Tex.)  715. 

29.  Omissions  in  one  part  of  a  charge  be- 
come immaterial  if  supplied  in  another  so 
as  to  correctly  present  the  issue  involved. 
—Smith  V.  State,  (Tex.)  684. 

80.  However  correct  a  special  instruc- 
tion maybe,  it  is  properly  refused  if  its 
substance  was  given  in  the  general  charge. 
— Rummel  v.  State,  (Tex.)  768. 

81.  A  defendant  is  entitled  to  a  distinct 
and  affirmative,  and  not  merel v  an  implied 
or  negative,  presentation  of  the  issues 
which  arise  upon  his  evidence.— "Wimberly 
V.  State,  (Tex.)  717. 

82.  Special  charges  are  properly  refused 
when  the  general  charge  comprehends  all 
of  the  law  of  the  case.— Pless  v.  State, 
(Tex.)  676. 


88.  Error  in  one  portion  of  a  charge  may 
be  cured  by  another  portion.— Hodges  v. 
State,  (Tex.)  789. 

Modifloation. 

84.  Under  Code  Grim.  Proc.  g  679,  trial 
courts  are  speciallv  empowered  to  modify 
requested  instructions  before  giving  them 
to  the  jury.— Jones  v.  State,  (Tex.)  478. 

Separate  offenses. 

85.  Article  470  of  the  Texas  Penal  Code 
defines  two  separate  offenses,  and  on  the 
trial  of  an  indictment  under  it  for  false 
packing,  by  putting  sand  in  a  bale  of  cot- 
ton with  intent  to  defraud  the  purchaser, 
it  is  error  for  the  trial  court  to  embody  the 
entire  section  in  his  charge.— Jones  v. 
State,  (Tex.)  478. 

Grades  of  offense. 

86.  If  a  noUs  prosequi  has  been  entered 
upon  one  of  two  counts  charging  different 
grades  of  offense,  it  is  error  to  give  an  in- 
struction upon  the  grade  of  offense  charged 
in  such  count.— Senov.  State,  (Tex.)  784. 

87.  An  instruction  to  the  jury  that  •*if 
they  believe  from  the  evidence  that  the  de- 
fendant did  assault  the  said  B.  with  a 
knife,  under  circumstances  not  amounting 
to  an  intent  to  murder  as  hereinbefore  ex- 
plained, they  will,  if  they  so  believe  from 
the  evidence,  find  the  defendant  ^ilty  of 
an  aggravated  assault, "  is  misleading  and 
erroneous,  in  that  it  assumes  the  defend- 
ant to  be  guilty  of  one  or  other  of  the  of- 
fenses named,  and  invades  the  province  of 
the  lury  by  instructing  them  to  find  the  de- 
fendant guilty,  at  any  rate,  of  the  lesser 
grade  of  offense.— Warren  v.  State,  (Tex.) 

Application  to  case  made  out. 

88.  "The  law  of  the  case, "  as  those  terms 
are  used  in  article  677  of  the  Texas  Code 
of  Criminal  Procedure,  requiring  the  court 
to  give  a  written  charge  to  the  jury,  means 
the  case  as  made  by  the  evidence.  Where 
the  evidence  discloses  a  rape  accomplished 
by  threats  alone,  the  charge  of  the  court 
confining  the  jury  to  a  rape  by  threats  was 
correct.— Cooper  v.  State,  (Tex.)  884. 

B9.  The  "case"  to  which  the  statute  re- 
quires the  charge  of  the  court  to  apply 
means  the  case  as  made  by  the  evidence. 
If,  then,  the  evidence  shows  the  rape  to 
have  been  committed  by  one  or  two  of  the 
several  means,  viz.,  force,  threats,  or  fraud, 
but  not  by  all  three  of  those  means,  it  is  er- 
ror to  charge  the  jury  upon  all  three  of  the 
said  means.— Serio  v.  State,  (Tex.)  784. 

—  Alibi. 

40.  Evidence  of  aWri  is  ordinary  evi- 
dence, to  be  treated  in  the  instructions  to 
the  jury  as  is  other  evidence  of  like  sort. 
—State  V.  Johnson,  (Mo.)  868. 

41.  An  instruction,  as  to  the  defense  of 
alibi,  that  "if  the  jury  believe,  and  find  from 
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the  eyidence.  that  the  defendant  was  not 
present  at  the  place  and  time  the  alleged 
rape  is  stated  to  have  been  committed  by 
the  prosecuting  witness,  E.  F.,  but  that  the 
defendant,  at  the  time  of  the  alleged  rape, 
was  elsewhere,  at  another  and  different 
place  than  where  the  alleged  rape  is  stated 
to  have  taken  place  by  said  E.  F.,  then  you 
should  acquit  the  defendant,"  was  held 
proper,  as  against  the  objection  that  the 
lanjoruage  was  calculated  to  convey  the  idea 
that  an  aHbi  is  a  substantive  affirmative  de- 
fense, which  must  be  made  out  by  a  pre- 
ponderance of  evidence,  which  error  was 
not  cured  by  an  appropriate  instruction  as 
to  reasonable  douot  in  Its  application  to 
the  whole  case.— Id. 

Instructionfl — Credibility. 

42.  An  instruction  correctly  embodying 
the  rule  arising  from  the  maxim,  fa/'sus  in 
unOf  faUu9  in  omnibus,  is  proper,  where  the 
defense  is  an  alibi,  and  the  testimony  of  the 
witnesses  directly  conflicts. — State  v.  John- 
son, (Mo.)  868. 

43.  On  an  indictment  for  incest,  where 
the  only  evidence  of  the  commission  of  the 
crime  is  that  of  the  prosecuting  witness, 
to  the  effect  that  the  carnal  act  was  com- 
mitted by  force,  within  about  50  yards  of  a 
public  road  and  150  yards  from  a  house, 
from  which  the  parties  could  be  seen;  that 
there  was  no  outcrv  or  alarm  by  the  prose- 
cutrix; that  she  did  not  tell  anybody  about 
it;  that  she  had  carnal  intercourse  with 
the  defendant  but  the  one  time,  and  never 
with  any  one  else;  that  the  act  was  com- 
mitted on  tenth  November;  that  her  child 
was  born  on  twenty -ninth  June  following, 
seven  months  and  nineteen  days  after;  was 
mature;  that  defendant  is  almost  black, 
prosecutrix  brown,  and  the  child  yellow, 
of  lighter  color  than  the  mother,— the  evi- 
dence adduced  is  such  as  to  call  impera- 
tively for  an  instruction  to  the  jury  that 
they  are  the  exclusive  judges  of  the  weight 
of  the  testimony,  and  a  verdict  of  ^ilty 
will  be  reversed  for  failure  to  do  so.— Jack- 
son V.  State,  (Tex.)  111. 

Verdict. 

44.  Rev.  St.  Mo.  §  1027,  requiring  a  ver- 
dict to  state  the  degree  of  the  onense  of 
which  defendant  is  found  guilty  when  he 
is  convicted  of  a  degree  inferior  to  that 
charged,  applies  only  to  offenses  which  are 
divided  into  degrees,  and  does  not  require 
a  verdict  upon  an  indictment  for  an  assault 
with  intent  to  kill  to  determine  whether 
there  was  or  not  malice  aforethought.- 
State  V.  Bernin^ ,  (Mo.)  588. 

45.  Where  an  indictment  is  in  two  counts 
charging  different  offenses,  punishable 
with  different  penalties,  but  botn  of  which 
offenses  grow  out  of  the  same  transaction', 
the  jury  may  give  a  general  verdict,  the 
effect  of  which  is  to  convict  defendant  of 


the  higher  offense;  and  therefore  an  in- 
struction to  the  jury  as  follows:  **In  case 
you  find  defendant  guilty  it  is  always  safest 
for  a  jury  to  return  a  general  verdict, 
specifying  the  offense,  and,  by  fixing  the 
punishment,  leaving  the  court  the  duty  of 
affixing  the  count  upon  which  the  convic- 
tion should  be  placed,  "—though  objec- 
tionable, is  not  prejudicial  and  tcround  for 
reversal.— -The  Gold  Brick  Case,  (Tenn.) 
848. 

Kew  trial. 

46.  If,  upon  a  trial  for  theft,  one  of  the 
jurors  was  related  to  the  owner  of  the  prop- 
erty, and  a  cause  of  challenge  to  him  ex- 
isted on  that  ground,  but  the  fact  was  not 
discovered  until  after  the  trial,  and  no 
neglect  was  attributable  to  defendant  in 
not  discovering  it  earlier,  a  new  trial 
should  be  granted.— Page  v.  State,  (Tex.) 
745. 

Absence  of  witnesses. 

47.  Where  an  application  for  a  continu- 
ance on  the  ground  of  the  absence  of  four 
witnesses  was  overruled,  and  two  of  the 
witnesses  appeared  in  court  before  the  tes- 
timonv  was  closed,  but  were  not  called 
upon  by  defendant  to  testify,  and  the  tes- 
timony of  the  other  two,  viewed  in  the 
light  of  the  other  testimony  in  the  case, 
was  not  material,  the  verdict  will  not,  on 
appeal,  be  reversed  because  of  such  re- 
fusal.—Murray  V.  State,  (Tex.)  104. 

Kewly-disooTered  evidence. 

48.  A  motion  for  new  trial,  unless  it  dis- 
closes proper  diligence  to  secure. on  the 
trial  the  newly -discovered  evidence  upon 
which  it  is  based,  is  properly  overruled. — 
Smith  V.  State,  (Tex.)  :288. 

49.  Where,  on  an  indictment  for  murder, 
a  main  ground  upon  which  a  verdict  of 

Suilty  is  arrived  at  on  circumstantial  evi- 
ence  is  the  identification  of  a  knife  as  be- 
longing to  defendant  by  a  principal  wit- 
ness, an  affidavit  by  a  member  of  the  grand 
jury  to  the  effect  that  such  witness  had 
made  very  different  statements  as  to  the 
character  and  description  of  the  knife  out- 
side of  the  court-room  to  those  made  by 
him  on  the  witness  stand,  is  newly-discov- 
ered evidence,  sufficient  to  form  grounds 
for  a  new  trial.— State  v.  Murray,  (Mo.) 
897. 

Appeals — ^Becords. 

50.  The  action  of  a  trial  court  in  refusing 
a  motion  for  a  new  trial,  where  the  ^rounds 
urged  are  not  supported  by  affidavit  or 
otherwise,  as  appears  by  the  record,  can- 
not be  reviewed  by  the  supreme  court. — 
State  V.  Jewell,  (Mo.)  77. 

51.  Yenue  of  the  offense  is  an  issue  in- 
dispensable to  the  legality  of  a  conviction, 
and  must  affirmatively  appear  by  the  rec- 
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ord  on  appeal  to  have  been  proved.— Terry 
V.  State,  (Tex.)  477. 

Objections  not  taken  below. 

62.  The  action  of  a  \rial  court  in  over- 
ruling an  application  of  defendant  for  a 
continuance,  upon  the  admission  by  the 
state  that  the  ^  desired  witness  would,  if 
present,  testify  as  stated  in  the  application, 
not  having  been  urged  in  the  motion  for  a 
new  trial,  is  thereby  waived,  and  cannot 
be  reviewed  by  the  supreme  court. — State 
V.  Jewell,  (Mo.)  77. 

53.  Where  a  charge  is  not  excepted  to  at 
the  trial,  but  the  same  is  objected  to  for 
the  first  time  on  the  motion  for  a  new 
trial,  or  In  this  court  on  appeal,  the  ques- 
tion is  whether  or  not  such  charge  was 
calculated  to  injure  the  rights  of  defend- 
ant, and,  unless  that  is  made  to  appear, 
the  court  of  appeals  will  not  revise  the 
error.— Cook  v.  State,  (Tex.)  749. 

Presumption  on  appeal. 

54.  If  the  record,  upon  appeal,  .shows 
that  a  plea  of  not  guilty  was  filed,  and  is 
silent  as  to  arraignment,  the  presumption 
that  the  accused  was  property  arraigned 
will  obtain.— Steagald  v.  Stote,  (Tex.)  771. 

Prejudioial  error. 

55.  An  erroneous  char{;e  of  the  court,  in 
the  absence  of  an  exception,  will  not  be  re- 
vised, unless  it  appears  that  the  same  was 
calculated  to  injure  the  rights  of  the  de- 
fendant.—Hill  V.  State,  (Tex.)  764. 

56.  In  a  criminal  prosecution,  if  there  is 
a  material  misdirection  of  the  law  as  ap- 
plicable to  the  case,  or  a  failure  to  give  in 
charge  to  the  jury  the  law  which  was  re- 
quired by  the  evidence  in  the  case,  and 
such  error  or  omission  was  calculated,  un- 
der all  the  circumstances  of  the  case,  to 
prejudice  the  rights  of  the  defendant,  the 
Texas  court  of  appeals  will,  for  either 
cause,  reverse  the  judgment,  even  thouzh 
there  has  been  no  exception  taken  or  ob- 
jection made  in  the  trial  court.— Jackson 
V.  State,  (Tex.)  111. 

CBOPS. 

Mortgage. 

Under  Mansf .  Dig.  Ark.  §  4452,  provid- 
ing that,  where  lana  is  rented  for  a  share 
in  the  crop,  no  mortgage  or  conveyance  of 
anv  part  of  the  crop  made  by  the  person 
cultivating  the  land  shall  be  valid,  unless 
made  with  the  consent  of  the  employer  or 
owner  of  the  land  or  crop,  which  consent 
must  be  indorsed  on  such  mortgage  or  con- 
veyance, when  their  respective  rights  in 
the  crops  have  been  ascertained  and  ad- 
justed,-and  the  laborer's  or  tenant's  part 
specifically  set  aside  to  him,  he  may  mort- 
gage it  or  dispose  of  it  as  he  will,  inde- 
pendently of  the  landlord's  consents  And 
a  mortgage  made  in  such  case  of  the  tenant 


or  laborer's  share,  without  the  landlord's 
consent,  will  prevail  as  against  a  subse- 
quent purchaser  from  the  tenant  or  laborer. 
— Parkes  v.  Webb,  (Ark.)  521. 

CUSTOM  AND  USAGE. 

See,  also,  Insttranee,  2. 

Evidence. 

1.  Evidence  of  a  custom  is  inadmissible 
to  subvert  a  well-established  rule  of  law, 
and  the  legal  effect  of  a  deed.— Tucker  v. 
Smith,  (Tex.)  671. 

2.  Evidence  of  a  usage  adopted  by  cot- 
ton factors,  during  the  existence  of  a 
panic,  of  shipping  cotton  to  Europe  with- 
out the  consent  of  the  owner  of  the  cotton, 
is  not  admissible  to  prove  the  existence  of 
such  a  custom  binding  on  the  owner,  it 
appearing  that  such  fihipments  had  been 
resorted  to  only  temporarily  during  the  ex- 
istence of  the  panic,  and  that  the  owner 
had  expressly  refused  to  allow  his  cotton 
to  be  so  shipped.— Wootters  v.  Kauffman, 
(Tex.)  465. 

8.  Where  the  fact  of  a  loan  being  made, 
and  the  money  thereon  paid  by  a  bank,  has 
been  plainly  established  by  positive  proof, 
testimony  of  other  bankers  and  merchants 
of  the  town  tending  to  show  that  they 
would  not  have  lent  the  money,  and  that 
it  was  out  of  the  course  of  business  and 
custom  of  bankers  in  the  place,  is  inadmis- 
sible.—Blum  V.  Bassett,  (Tex.)  88. 

Proof. 

4.  Where  there  is  the  testimony  of  only 
one  witness  in  proof  of  a  custom,  and  he 
is  contradicted  by  other  witnesses,  the  cus- 
tom cannot  be  considered  as  proved. — 
Wootters  v.  Kauffman,  (Tex.)  465. 


DAMAGES. 

Appeal,  damages  on  affirmance,  see  Ap- 
peal, 85. 

Eminent  domain,  compensation,  see  Erti- 
ineni  Domain,  8,  4. 

Highways,  amendment  of  report  of  dam- 
ages', see  Highways,  7. 

Injunction,  damages  on  dissolution,  see 
injunction,  3. 

Interest  as,  see  IiUerest,  1. 

Jury,  assessment  by  on  default, see  Jury,  18. 

Negligence,  evidence  of  loss,  see  Jyegli- 
gence,  9. 

Telegraph,  error  in  message,  see  Telegraph 
Companies,  2. 

Trade-mark,infringement,  see  Trade-Mark, 
1,2. 

Breach  of  contract. 

1.  The  measure  of  damages  for  breach 
of  contract  to  convey  lands  is  (where  the 
price  has  not  been  paid)  the  difference  be- 
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tween  the  contract  price  and  the  valne  of 
the  lands  at  the  date  of  the  breach.— Hart- 
zell  V.  Crumb,  (Mo.)  59. 

2.  In  computing  the  damages  for  breach 
of  contract  to  sell  lands,  the  date  of  the 
breach  is  the  time  when  the  vendor  put  it 
out  of  his  power  to  perform  his  contract 
by  conveying  to  another,  unless  he  had 
previously  given  direct  notice  to  the  ven- 
dee that  he  would  not  convey  to  him.— Id. 

8.  In  an  action  upon  a  contract  for  the 
floating  and  delivery  of  logs  brought  by 
the  contractor  against  the  owner,  the  meas- 
ure of  damages  is  the  contract  price  for 
floating  and  delivering,  less  the  cost  to  the 
contractor  of  performing  the  contract,  in- 
cluding in  such  cost  the  value  of  his  own 
services,  as  well  as  necessary  outlay  of 
money.— Long  v.  McCauley,  (Tex.)  689. 

Breach  of  contract— FXeading. 

4.  In  an  action  upon  a  contract  for  the 
floating  and  delivery  of  all  logs  put  into  a 
river  by  A.  during  a  certain  time,  to  recover 
for  breach  thereof  by  A.,  a  petition  alleg- 
ing the  number  of  logs  put  into  the  river, 
the  contract  price  per  thousand  feet  for 
floating  them,  and  the  cost  of  floating 
and  delivering  them,  and  claiming  the  dif- 
ference between  the  estimated  cost  and 
contract  price  as  damages,  is  not  open  to 
objection  on  the  ground  of  not  properly 
alleging  the  damages.— Long  v.  McCauley, 
(Tex.)  689. 

5.  In  an  action  upon  a  contract  for  the 
floating  and  delivery  of  logs,  if  damages 
are  claimed  for  breach  of  the  contract  in 
permitting  the  logs  to  clog  the  skidways, 
and  consequently  obstruct  the  business  of 
the  mill,  or  in  failing  to  supply  the  logs 
fast  enough,  and  consequently  causing  the 
stoppage  of  the  mill,  a  general  allegation 
of  the  damages  caused  by  such  breaches, 
respectively,  is  sufficient— Id. 

Delay  in  transportation. 

6.  The  measure  of  damages  for  delay  in 
the  transportation  of  goods  berond  the 
time  specified,  or,  if  not  specified,  beyond 
a  reasonable  time,  is,  as  a  general  rule,  the 
difference  between  the  value  of  the  goods 
at  the  time  and  place  they  should  have 
been  delivered  and  their  value  when  they 
were  in  fact  delivered,  computed  at  the 
place  of  destination,  with  interest,  less 
freight  unpaid.— St.  Louis,  I.  M.  &  8.  Ry. 
Co,  V.  Mudford,.(Ark.)814.* 

7.  Damages  for  loss  of  an  advantageous 
bargain  are  recoverable  if  the  carrier  was 
informed  of  the  bargain,  and  the  conse- 
quent necessity  for  prompt  transportation, 
but  not  otherwise.— Id. 

8.  The  plaintiff  is  not  entitled  to  recover 
for  loss  of  time  and  expense  incurred  in 
going  to  the  place  of  shipment  to  look  after 
the  goods  during  transportation. — Id. 


Sale  under  erroneous  Judgment. 

9.  Upon  the  reversal  of  a  Judgment,  ap- 
pointing a  receiver  and  ordering  sale,  the 
title  to  land  and  personalty  sold  under  it 
having  in  the  mean  time  passed  to  a  pur- 
chaser for  value,  so  that  the  property  can- 
not be  recovered  in  specie,  the  original 
owner  may  bring  an  action  to  recover  dam- 
ages against  those  who  procured  the  erro- 
neous judgment;  and  the  measure  of  dam- 
ages in  such  case  Is  the  value  of  the 
propertv  an  t?ie  day  it  tcM  sold,  with  the 
reasonable  rents  that  had  accrued  from  the 
land  up  to  the  day  of  sale,  or  to  the  time 
the  purchaser  obtained  possession,  it  hav- 
ing been  placed  in  the  hands  of  a  receiver, 
with  interest  from  that  time,  and  ordinary 
costs,  not  including  attorney's  fees,  in- 
curred by  the  owner  in  the  action,  subject 
to  a  credit  of  any  debts  that  may  have  been 
paid  out  of  the  sale  money  to  creditors 
who  had  filed  their  claims,  and  upon  which 
the  owner  was  liable.  — Hays  v.  Griffith, 
(Ky.)431. 

10.  Upon  the  reversal  of  a  decree  which 
declared  a  mortgage  a  general  assignment, 
and  under  which  a  sale  of  the  mortgaged 
premises  had  taken  place  before  the  re- 
versal, only  the  parties  who  sought  and 
obtained  the  erroneous  decree  are  uable  in 
damages  to  the  owner,  and  not  creditors 
who  merely  proved  claims  before  the  com- 
missioner to  obtain  their  share  of  the  dis- 
tributable proceeds.— -Id. 

Assault  and  battery. 

11.  In  an  action  for  an  assault  and  bat- 
tery, the  elements  of  damages  are  the  per- 
sonal indiffnity  involved  in  the  assault,  the 
plaintiff's  bodily  pain  and  suffering,  loss  of 
time  and  labor,  and  diminished  capacity  to 
work  from  the  date  of  the  assault,  and  the 
expenses  of  medical  and  surgical  attend- 
ance consequent  upon  the  injuries  re- 
ceived.—Ward  V.  Blackwood,  (Ark.) 624. 

Personal  ix^uriee. 

12.  A  verdict  for  $7,500  in  an  action  to  re- 
cover for  personal  injuries  of  a  permanent 
nature  received  bv  plaintiff,  when  an  in- 
fant 19  months  old,  by  being  ran  over  by  a 
street  car,  held  not  excessive.— Galveston 
City  R  Co.  V.  Hewitt,  (Tex.)  705. 

DEED. 

C^hampertous  deed,  see  Champerty. 
Consideration,  failure  of,  see  Equity,  8. 
Dower,  condition  subsequent,  see  Dotoer,  1. 
Fraud  and  undue  influence,  see  Fraud,  8. 
Infancy,  disaffirmance,  see  Infancy,  2. 
Mortgage,  deed  absolute  in  form,  see  Mmi- 

gages,  2. 
Reformation  of,  see  Equity,  2. 
Sunday,  execution  on,  see  Sunday. 
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Construotioii* 

1.  A  deed,  in  consideration  of  love  and 
affection,  and  a  covenant  on  the  part  of  the 

franteea  to  pay  the  grantor  |400  a  year 
aring  her  natural  life  in  quarterly  install- 
ments,  the  first  to  be  paid  on  the  first  day 
of  January,  1880,  by  way  of  condition  pro- 
vided that,  in  the  event  the  grantees  failed 
to  perform  the  covenant,  it  should  be  law- 
ful for  the  grantor,  whenever  she  elected 
so  to  do,  to  take,  repossess,  and  enjoy  the 
property  conveyed  as  in  her  former  estate. 
Ilela,  that  the  grantor  having  died  about 
the  twenty-first  of  January,  1880,  without 
claiming  a  defeasance  of  the  estate  for  the 
breach  of  the  condition,  that  the  title  re- 
mained with  the  grantees,  subject  to  the 
payment  of  the  installment  which  had  ma- 
tured.— Berryman  v.  Schumacher,(Tez.)  46. 

Description. 

2.  A  deed  contained  the  following  de> 
scription:    '"Three-fourths  of   the   south 

Sart  of  the  north-west  quarter  of  section 
),  township  1  south,  ranse  10  west,  con- 
taining forty-four  and  81-100  acres. "  Held, 
that  it  was  void  for  uncertainty.-r-Adams 
V.  Edjgerton,  (Ark.)  628. 

8.  Where  a  deed  conveys  all  the  lands 
located  by  virtue  of  .certificates  issued  to  a 
certain  railroad,  and  gives  the  numbers  of 
the  certificates,  but  does  not  give  the  field- 
notes  of  the  surveys,  held,  as  the  land 
could  be  definitely  located  by  reference  to 
the  records  of  the  surveyor's  office  and 
general  land-office,  the  description  is  suffi- 
cient. The  rule  that  that  is  certain  which 
can  be  made  certain  applies. — Bitner  v. 
New  York  &  Texas  Land  Co.,  (Tex.)  801. 

Quitclaim  deed. 
4.  A  party  receiving  a  quitclaim  deed  to 
V     land  cannot  be  deemed  a  bona  fide  pur- 
chaser without  notice  of  any  interest  ad- 
verse to  his  grantor.    But  where  the  lan- 
guage of   the  deed  is  that   the   grantor 
grants,  bargains,  and  sells,"  as  well  as 
^|[)uitclaim8, "  the  grantee  may  take  what 
either  of  these  words  would  convey,  and 
may  therefore  escape  being  charged  with 
notice  under  the  ** quitclaim"  by  electing  to 
take  under  the  ** grant,  bargain,  and  sale." 
— Richardson  v.  Levi,  (Tex.)  444. 

DESCENT  AND  DISTBTBU- 
TION, 

8ee,  also,  ExecvXore  and  AdrrdnUtrators: 

Assignability  of  expectancy,  see  Assign' 
ment,  1. 

Oommiinity  property. 

Under  the  law  of  Texas,  upon  the  death 
of  a  married  merchant,  i^is  stock  in  trade, 
being  community  property,  passed  to  his 
wife  and  children  charged  with  the  pay- 


ment of  community  debts;  and  where  the 
widow,  forming  a  partnership  with  some 
of  the  children,  continues  the  business 
under  the  old  name,  and  contracts  debts 
by  purchasing  new  stock,  the  interests  of 
sucn  partners,  subject  to  administration, 
are  liable  therefor.— Cleveland  v.  Harding, 
(Tex.)  537. 

Discovery. 

In  suit  for  infringement  of  trade-mark,  see 
Trade-Mark,  1. 

DISOBDEBLT  HOUSE. 

Indiotment. 

1.  An  indictment  whicfi  alleges  that  the 
accused,  ''on  the  tenth  day  of  March,  1886, 
in  Victoria  county,  Texas,  did  keep  a  dis- 
orderly house,  said  house  being  then  and 
there  Kept  for  the  purpose  of  public  pros- 
titution," sufficiently  charges  the  keeping 
of  a  disorderly  house,  under  Tex.  Fen. 
Code,  art.  389.— Loraine  v.  State,  (Tex.)  840. 

Evidence. 

2.  That  a  house  is  a  house  of  prostitution 
may  be  shown  by  general  reputation. — 
Cook  V.  State,  (Tex.)  749. 

8.  The  character  of  a  house  as  a  disor- 
derly house  maybe  established  by  common 
reputation,  but  the  proof  must  directly  im- 
plicate the  person  charged  with  keeping  it, 
in  order  to  convict.— Sara  v.  State,  (Tex.) 
889. 
Sufficienoy. 

4.  Upon  trial  for  keeping  a  disorderly 
house,  a  conviction  will  be  set  aside  when 
there  is  no  positive  testimonv  that  defend- 
ant was  the  keeper  thereof. — Loraine  v. 
State,  (Tex.)  840. 

District  and   ProBecutIng  At- 
torneys. 

Misfeasance,  see  Bziortiark 

DIVORCE. 

Setting  aside  decree. 

Civil  Code  Ky.  §  844,  providing  for  a  new 
trial  in  cases  where  the  grounds  therefor 
are  discovered  after  the  term  at  which  the 
decision  was  rendered,  but  dedaring  that 
the  section  shall  not  apply  to  divorce  cases, 
does  not  prohibit  setting  aside  the  judg- 
ment in  a  divorce  case  during  the  term  at 
which  it  was  rendered,  and  while  the  con- 
ditions of  both  parties  remain  unchanged. 
— Ficener  v.  Ficener,  (Ky.)  597. 


DOWEB. 

Estoppel  to  claim,  see  Estoppel,  9. 
Release  of,  by  antenuptial  contract,  see 

Husband  and  Wife,  12. 
Sale  by  administratrix  no  bar,  see  Estoppel, 

10. 
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Katore  of  the  estate. 

1.  Where  lands  are  conveyed  to  a  rail 
road  company,  on  the  condition  subsequent 
that,  if  the  railroad  should  not  be  con- 
structed through  the  tract  and  a  station  es- 
tablished thereon,  the  deed  should  be  void, 
and  such  condition  is  not  fulfilled  within  a 
reasonable  time,  the  failure  to  fulfill  the 
condition  does  not,  without  re-en  try,  vest 
the  estate  in  the  grantor  so  as  to  entitle  his 
widow  to  dower  therefrom.— Ellis  ▼.  Ky- 
ger,(Mo.)28. 

2.  A  widow  is  entitled  to  work  mines  on 
the  dower  tract,  already  opened,  and  may 
take  out  enough  coal  to  rumish  the  farm 
with  fuel,  and  sell  enoueh  besides  to  keep 
up  fences;  and,  being  denied  entrance  to 
the  mine  by  the  regular  opening  on  a  neigh- 
bor's tract,  she  may  make  a  new  opening 
to  the  mine  on  the  dower  tract— Whittaker 
V.  Lindley.  (Ky.)  9. 

8.  A.  conTcyed  certain  land  to  his  wife 
in  fraud  of  his  creditors,  and,  pending  a 
suit  to  set  aside  the  conveyance  and  sub- 
ject the  land  to  the  payment  of  his  debts, 
died.  Bisld  that,  as  against  a  purchaser  of 
such  land  at  a  sale  under  decree  of  court, 
the  wife  could  not  claim  dower,  as  A.  had 
not  died  seized  of  the  land  within  the  mean- 
ing of  New  Code  Tenn.  §  3244.  but  that 
she  could  claim  any  surplus  existing  after 
satisfaction  of  the  debts.— Hopkins  v. 
Bryant.  (Tenn.)  827. 

How  barred. 

4.  A  conveyance  of  land  to  a  wife  abso- 
lutely in  fee.  the  deed  containing  no  pro- 
vision that  it  is  to  be  in  discharge  of  dow- 
er, does  not  create  an  estate  of  jointure, 
which  under  Rev.  St.  Mo.  §§  2201. 2202,  she 
was  required  to  renounce  m  order  to  claim 
dower,  notwithstanding  that  the  husband 
in  his  will  recited  the  conveyance  as  hav- 
ing been  made  in  lieu  of  dower.— Martien 
v.Norris,  (Mo.)849. 

5.  Rev.  St.  Mo.  g§  2199,  2200,  providing 
that  a  devise  of  land  by  the  husband  to  the 
wife  shall  be  in  lieu  of  dower,  unless  she 
renounces  the  devise,  do  not  apply  where 
the  husband  devises  personalty  uncondi- 
tionally, but  devises  no  land. — Id. 

Druggists. 

Intoxicating  liquors,  sale  by,  see  Intoxi- 
cating Liquors,  2,  8,  5.  6. 


EJECTMENT. 

Adverse  possession,  see  Limitation  of  Ac- 

(ions,  1-4. 
Parties,  waiver  of  defect  in,  see  Appeal,  29. 

Title  to  support. 

1.  Where  both  parties  to  an  action  of 
ejectment  claim  title  under  the  same  third 


party,  it  is  suflScient  to  show  derivation  of 
title  from  him;  and  it  is  not  necessary  to 
trace  back  to  commonwealth. — Luen  v. 
Wilson,  (Ky.)  911. 
Adverse  possession. 

3.  In  an  action  of  ejectment,  when  the 
evidence  shows  that  the  possession  of 
plaintiffs  and  their  grantors  was  open,  no- 
torious, and  adverse,  and  continued  for 
more  than  seven  successive  years  before 
the  defendant  purchased  or  entered  into 
possession,  this  is  sufficient  to  vest  in 
plaintiffs  the  title  to  the  land,  and  to  en- 
able them  to  maintain  action  of  ejectment 
for  it;  following  Logan  v.  Jelks,  84  Ark. 
647. — Crease  v.  Lawrence,  (Ark.)  196. 

Parties. 

8.  The  landlord  cannot  be  dispossessed 
of  his  property  by  Judgment  rendered  in 
an  action  to  try  title  brought  against  his 
tenant  to  whicn  he  was  no  party,  and  of 
which  he  had  no  notice;  and  upon  his  ap- 
plication the  judgment  in  such  case  should 
be  set  aside,  himself  let  in  as  a  party  de- 
fendant, and  the  whole  action  tried  de  novo. 
— Moser  v.  Hussey,  (Tex.)  688. 

Pleading. 

4.  Plaintiff  having  improperl]^  brought 
his  action  to  recover  land  in  equity,  it  was 
transferred  to  the  ordinary  docket.  Plain- 
tiff then  tiled  an  amended  petition  stating 
a  cause  of  action  in  ejectment,  and  defend- 
ant filed  an  answer  to  it.  Held,  that  it  was 
open  to  plaintiff  to  prove  any  facts  al- 
leged in  the  amended  petition  additional 
to  those  contained  in  the  original  petition, 
and  not  inconsistent  with  the  allegations 
of  the  latter,  and  that  a  demurrer  to  the 
amended  petition  was  improperly  sus- 
tained.—Julian  V.  Stephens.  (Ky.)  596. 

Improvements* 

6.  The  Texas  statute  allowing  a  party 
who  is  ejected  from  land  the  value  of  his 
improvements,  when  he  is  shown  to  have 
been  a  possessor  in  good  faith,  and  defer- 
ring the  owner's  right  of  possession  until 
he  pays  such  party  the  excess  of  the  value 
of  such  improvements  over  the  rents,  is 
valid,  but  such  statute  cannot  be  extended 
beyond  its  letter,  and  a  Judgment  awarding 
damages  against  the  owner  cannot  be  sus- 
tained.—Van  Valkenberg  v.  Ruby,  (Tex.) 
746. 

6.  The  Texas  act  of  February  6,  1840. 
(Pasch.  Dig.  art.  5300,)  provided  that, 
where  one  nas  improved  the  land  of  an- 
other  being  in  possession  bona  fide,  he  shall 
be  entitled  to  compensation  for  the  im- 
provements, and  Rev.  St.  art.  4814,  es- 
tablished a  different  rule,  exempting  the 
tenant  in  possession  from  liability  for  the 
use  and  occupation  of  the  improvements; 
but  section  5,  p.  718,  of  the  finiJ  title  of  the 
Revised  Statutes,  provided  that  the  repeal 
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of  any  statnte  shall  not  impair  any  vested 
right.  Held,  in  snit  broagbt  after  the 
passage  of  the  Revised  Statutes,  where  the 
Improvements  had  been  made  under  the 
act  of  1840.  and  the  tenant  claimed  com- 
pensation therefor,  his  claim  may  be  setoff 
oy  the  owner's  claim  for  the  use  and  oc- 
cupation of  the  improvements  during  the 
time^the  old  statute  was  in  force,  and  also 
during  the  time  after  the  new  statute  took 
effect.— Bitner  v.  New  Yorlc&  Texas  Land 
Co.,  (Tex.)  801. 

Election. 

See  Dower,  4,  6. 

EI^ECnONS. 

See,  also,  Quo  Warranto. 

Of  ineligible  candidate,  see  Office  and  Of- 
fleers,  2. 

Time  of  election. 

1.  An  election  for  an  ofQcer  of  govern- 
ment, to  be  valid,  must  be  held  on  the  day 
fixed  by  law,  or  by  proclamation  or  yrrit  of 
election  issued  by  the  governor;  and  where 
a  special  election  is  to  be  held  to  fill  a  va- 
cancy in  an  office,  and  neither  the  con- 
stitution nor  statutes  fix  a  day  for  it.  and 
the  governor  refuses  to  issue  a  writ  or 
proclamation  fixing  a  day,  no  valid  election 
can  be  held.— -Toney  v.  Harris,  (Ky.)614. 

Statutory  regulations. 

2.  In  a  proceedinf^  to  test  the  title  to  a 
county  office  the  district  court  may  count 
the  returns  or  the  ballots,  as  the  case  may 
be,  notwithstanding  irregularities  by  the 
officers  in  holding  the  elections,  where 
such  irregularities  are  in  breach  of  require- 
ments which  are  directory  only,  and  it  is 
shown  that  they  have  in  no  manner  changed 
the  result  of  the  election,  or  its  fair  and  hon- 
est character.— Fowler  v.  State,  (Tex.)  255. 

8.  In  an  election  for  county*  officers  a  fail- 
ure to  comply  with  the  requirements  of  the 
election  law  on  the  following  points  was 
shown :  (1)  No  tally-sheets  of  the  votes  cast, 
or  poll-list  of  the  voters  by  whom  they 
were  cast,  was  kept  or  returned  by  the  pre- 
siding officer  and  managers  of  the  election; 
(2)  the  election  returns  contained  no  more 
than  a  mere  statement  of  the  result  of 
the  voting,  and  the  ballot-box,  containing 
the  tickets  voted,  was  sent  to  the  county 
judge  and  clerk  through  the  United  States 
mail,  instead  of  bv  the  presiding  officer,  or 
any  manager  of  the  election;  (8)  the  non- 
reception  of  the  returns  sent  him  by  the 
county  judge;  (4)  the  returns  not  made  in 
triplicate;  (5)  the  box  used  at  the  election, 
and  in  which  the  returns  were  made  to  the 
county  court,  not  a  proper  one.   Held,  that 


these  defects  would  not  vitiate  the  elec- 
tion, provided  it  is  made  to  appear  that  the 
neglect  or  misconduct  of  the  officers  has 
not  prevented  an  honest  and  fair  election. 
-Id. 

4.  Rev.  St.  Tex.  art  8229,  makes  it  the 
duty  of  the  proper  authority  to  order  an 
election  on  the  question  of  local  option, 
not  less  than  15  nor  more  than  80  days  after 
an  order  therefor.  Article  8280  requires  the 
notice  of  the  election  to  be  posted  at  least 
20  days  before  the  election.  Held,  that  the 
law  is  not  void  for  inconsistency,  and  that 
the  latter  statute  controls.— -Ex  parte  Ken- 
nedy^ex.)  114. 

5.  Where  the  writs  of  election  and  copies 
of  the  forms  of  returns  are  not  delivered 
to  the  presiding  officer  of  an  election  pre- 
cinct, as  required  by  Rev.  St  Tex.  art.  1d82, 
and  no  election  is  held  in  such  precinct  by 
reason  thereof,  the  election  is  void,  if  the 
votes  of  such  precinct  might  have  changed 
the  result.— Id. 

CertifloateB  of  election. 

6.  Gen.  St  Ky.  c.  88,  art.  6,  §  2,  author- 
izing the  countyooard  to  give  certificates  of 
election,  does  not  apply  to  the  office  of 
judge  of  the  Louisville  law  and  equity 
court,  or  to  any  other  district  office  that 
requires  the  voters  of  two  or  more  counties 
to  fill,  especially  as  section  6,  art  5,  c.  83, 
and  chapter  21,  §  28,  make  it  the  duty  of 
the  state  board  to  give  certificates  of  elec- 
tion to  judges  of  the  circuit  and  other 
courts  of  similar  Jurisdiction.— Toney  v. 
Harris,  (Ky.)  614 

EMBFiZZTiTClVrFiNT, 

What  constitutes. 

1.  An  agent  for  the  sale  of  property, 
who  sells  it  as  his  own  property,  and  not 
as  agent,  and  who  has.  at  the  time  of  sale, 
a  fraudulent  intent  to  appropriate  the  pro- 
ceeds of  the  sale  to  his  own  use,  and  after- 
wards does  so,  is  guilty  of  embezzlement 
of  the  thing  itself.— Epperson  v.  State, 
(Tex.)  789. 

2.  Where  a  church  appoints  one  as  its 
agent  to  solicit  and  collect  subscriptions 
for  repairing  the  church,  and  the  agent 
collects  money  from  various  persons  which 
he  fails  to  pay  over  to  the  church,  he  can- 
not be  inaicted  for  embezzlement,  under 
Gen.  St  Ky.  c.  20,  art.  12,  §  2,  punishing 
any  person,  who.  being  instnisted  with 
money  to  be  delivered  to  another,  em- 
bezzles or  fraudulently  converts  it  to  his 
own  use.  The  money  could  not  be  con- 
sidered as  paid  to  one  to  be  delivered  to 
another,  but  payment  to  the  agent  was 
equivalent  to  payment  directly  to  the 
church.  —  Shelburn  v.  Commonwealth, 
(Ky.)7. 
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Constraotloii  of  statute  deflninR. 

8.  Texas  act  of  March  16.  1888,  (Gen. 
Laws  Eigbteenth  Leg.  24.)  providing  that 
"if  any  person  shall  fraudulently  receive 
or  conceal  any  property  which  has  been 
acquired  by  another  in  such  manner  as 
that  the  acquisition  comes  within  the 
meaning  of  embezzlement,  knowing  the 
same  to  have  been  so  acquired,  he  shall  be 
punished  in  the  same  manner  as  the  person 
embezzling  the  same  would  be  liable  to  be 
punished,  ^  held,  not  to  be  so  indefinite  as 
to  be  inoperative.  Hubst.  J.,  dissenting.— 
Hodges  V.  State,  (Tex.)  789. 

Indiotment. 

4.  It  is  not  necessary,  in  an  indictment 
for  receiving  embezzled  property,  to  spe- 
cifically allege  the  elements  of  the  embez- 
zlement.--B&dges  v.  Stote,  (Tex.)  789. 

EMINENT  DOMAIN. 

See  Bailroads,  8. 

Arbitration  as  bar  to  proceedings,  see 
Pleading,  6. 

Evidence  of  value,  see  Evidence,  12. 

Highways,  amendment  of  report  of  dam- 
ages, see  Righways,  7. 

Mandamus  to  compel  impaneling  of  jury, 
see  Mandamus,  i,  8. 

What  is  a  public  use. 

1.  In  Texas  the  change  of  a  road  from 
third  class  to  first  class  necessitates  the  tak- 
ing of  more  of  the  owner's  land,  and  pre 
vents  him  from  erecting  gates  across  such 
road.  Such  a  change  is  a  taking  injurious  to 
the  land-owner,  and.  in  the  absence  of  com- 
pensation, is  void  under  Const.  Tex.  art.  1, 
§  17,  which  prohibits  taking  for  public  use 
without  compensation.  —  Thompson  v. 
State.  (Tex.)  282. 

2.  Under  Const.  Mo.  1875,  art.  2,  g  20, 
providing  "that,  whenever  an  attempt  is 
made  to  take  private  property  for  a  use  al- 
leged to  be  public,  tne  question  whether 
the  contemplated  use  be  really  public  shall 
be  a  Judicial  question,  and  as  sucn  Judicially 
determined,*^  a  question  as  to  whether 
the  condemnation  of  land  for  an  alley-way 
is  for  a  public  use  is  one  for  the  court,  and 
should  not  be  submitted  to  the  Jury. —City 
of  Savannah  v.  Hancock,  (Mo.)  215. 

Compensation. 

3.  In  a  proceeding  begun  bv  a  railroad 
company  to  condemn  certain  lands  of  de- 
fendant for  a  riffht  of  way  for  plaintiff's 
railroad,  the  land  of  defendant  described 
in  the  petition  was  the  80-acre  tract,  being 
the  S.  i  of  the  S.  E.  i  of  section  29;  but  the 
defendant's  farm,  of  which  said  tract  was 
a  part,  consisted  of  94  acres,  and  was  an 
entire  compact  tract  of  contiguous  par- 
cels.   Held,  that  the  J ury  bad  a  right  to  con- 


sider the  entire  tract  of  defendant  in  the  as- 
sessment of  damages,  and  that  the  inqniry 
was  not  confined  to  the  tract  of  land  de- 
scribed in  the  petition. — Springfield  &&. 
By.  Co.  V.  Calkins,  (Mo.)  82. 

Benefits. 

4.  Const.  Mo.  1875.  art.  2,  §  21,  which  pro- 
vides *'that  private  property  shall  not  be 
taken  or  damaged  for  public  use  wilhout 
Just  compensation,"  ''and  until  the  same 
shall  be  paid  to  the  owner,  or  into  court  for 
the  owner,  the  property  shall  not  be  dis- 
turbed. "  does  not  affect  or  alter  in  any  way 
the  rule  established  by  Newby  v.  Platte 
Co.,  26  Mo.  268,  that  damages  for  property 
taken  for  a  public  use  may  oe  compensated 
for  or  paia  in  benefits  peculiar  to  that 
which  is  not  taken,  but  not  in  such  benefits 
as  are  common  to  the  public  at  large. — 
Dougherty  v.  Brown,  (Mo.)  210. 

EQTJITT. 

See,  also.  Fraud;  Fraudulent  Conveyances; 
Injunction;  Laches;  Partition;  B^erence; 
Specific  Performance, 

Account,  right  to,  see  Trade-Mark,  2. 
Accounting    by   turnpike    company   for 

taxes,  see  Turnpikes,  2. 
Counties,  equity  jurisdiction    of   action 

against*  see  Counties,  1. 
Decree,  scope  of  relief,  see  Partitwn,  1. 
prayer  for  general  relief,  see  Fraudu- 

lent  Conveyances,  14. 
Fraud  and  undue  influence,  setting  aside 

deeds,  see  Fraud,  8. 
Jury,  trial  by,  in  chancery,  weOoTietHuiioneU 

Law,  9. 
Official    bond.    Jurisdiction   of    suit    for 

breach,  see  Bonds,  1,  2. 

Jurisdiction. 

1 .  Where  the  allcj^ations  of  the  complaint 
showed  that  plaintiffs  were  not  entitled  to 
any  relief  in  equity,  but  defendant's  cross- 
complaint  showed  that  defendant  was  en- 
titled thereto,  this  supplied  any  defect  in 
the  equitable  Jurisdiction  of  the  court,  the 
original  and  cross-complaints  being  but 
one  cause,  and  imposed  upon  the  court  the 
duty  of  granting  relief  to  the  partv  entitled 
thereto.— Crease  v.  Lawrence,  (Ark.)  195. 

Reformation  of  deed. 

2.  A  deed  of  settlement  of  land  on  a  wife 
by  her  husband,  in  which  no  boundaries 
are  given,  and  no  landmarks,  natural  or 
artificial,  are  mentioned,  will  not  be  re- 
formed in  equity  against  a  subseouent  pur- 
chaser for  value.  — Adams  v.  ISdgerton, 
(Ark.)  628. 

Mistake. 

8.  Land  in  the  place  to  which,  as  was 
supposed,  the  county-seat  had  been  legally 
removed,  was  conveyed,  for  the  nominal 
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consideration  of  one  dollur,  for  the  erec- 
tion of  a  court-hoase.  the  anticipated  en- 
hancement of  the  grantor's  other  property 
thereby  being  the  real  consideration  for 
the  deed.  The  proceedings  to  remove  the 
coonty-seat  being  held  void,  a  bill  was  filed 
to  cancel  the  deed.  BM,  that  the  deed, 
being  founded  on  an  assumption  which 
was  a  mutual  mistake  that  could  be  relieved 

Xinst  in  equity,  as  the  parties  could  be 
sed  in  their  original  position  by  requir- 
ing the  grantor  to  refund  to  the  county 
what  it  had  expended  for  improvements, 
and  to  pay  the  taxes  for  the  years  during 
which  the  land  had  been  held  exempt  as 
county  property.  —  Griffith  v.  County  of 
Sebastian,  (Ark.)  886* 

4.  When  no  opportunity  is  afforded  a 
party  to  an  action  at  law  to  move  for  a 
new  trial  because  the  court  adjourns,  and 
the  term  lapses,  before  the  motion  can  be 
made  and  disposed  of,  equity  will  grant  re- 
lief, if  the  juogment  is  against  conscience, 
but  not  merely  on  account  of  the  loss  of 
opportunity  to  move  for  a  new  trial,  or  on 
account  of  error  committed  at  the  trial. — 
Johnson  v.  Branch,  (Ark.)  819. 

5.  Where  a  lessee  for  years  attorned  to 
the  holder  of  a  superior  title,  paid  rent  to 
him,  and  made  improvements,  and  after- 
wards such  owner  sought  to  evict  the  les- 
see before  the  expiration  of  the  term  of 
his  original  lease,  but  Judgment  went  in  the 
lessee's  favor,  although  there  was  no  writ- 
ing between  the  parties  to  satisfv  the  stat- 
ute of  frauds,  held  that,  even  if  the  Judg- 
ment was  erroneous,  the  case  was  not  one 
in  which  the  relief  referred  to  would  be 
granted.— Id. 

Fraud. 

6.  An  executor  fraudulently  suffered 
lands  belonging  to  his  testator's  estate  to 
be  sold  for  taxes,  and  bought  them  in  for 
his  own  use  and  benefit.  Held  that,  al- 
though such  a  transaction  was  grossly 
fraudulent,  it  was  wholly  outside  the  juris- 
diction of  the  probate  court,  and  could  be 
remedied  in  equity.  —  Hankins  v.  Layne, 
(Ark.)  821. 

Account. 

7.  Where  a  defendant  was  held  entitled, 
as  preliminary  to  certain  relief  to  be  grant- 
ed to  plaintiff,  to  satisfaction  of  a  judg- 
ment obtained  by  him  against  plaintiff  m 
an  action  of  slander,  and  remitted  all  the 
money  except  enough  to  cover  the  costs 
and  expenses  of  the  two  suits,  held,  that 
plaintifiE  could  not  maintain  an  objection 
to  an  accounting  and  decree  upon  that 
basis,  the  sum  thus  arrived  at  not  equaling 
the  amount  of  the  judgment  in  the  slander 
suit.— Blackburn  v.  Clarke,  (Tenn.)  605. 
—  Executor's  aooount. 

8.  A  suit  in  equity  will  not  be  entertained 
to  correct  fraudulent  credits  allowed  to  an 


executor,  upon  a  settlement  of  his  aoooants 
made  18  years  before.— Hankins  v.  Layne, 
(Ark.)  821. 

Bill  of  review. 

9.  Evidence  that  since  a  decree,  direct- 
ing a  county  to  pay  for  a  bridge  built 
under  contract  as  a  public  bridge,  had  been 
passed,  the  contractor  had  bought  up  a 
charter  issued  by  the  county  to  anotner 
person  to  erect  a  toll-bridge  at  the  same 
point,  and  was  using  the  public  bridge  as 
a  toll-bridge,  is  not  sufficient  to  support  a 
bill  of  review  on  the  ground  of  newly-dis- 
covered evidence,  where,  from  the  facts 
and  circumstances,  the  county  must  have 
been  aware  of  such  purchase  and  toll -tak- 
ing at  the  time  the  decree  was  made. — 
State  V.  Hicks,  (Tex.)  524. 

Multiflmousneas. 

It).  In  an  action  against  the  treasurer  of 
the  state  of  Arkansas  and  the  sureties  in 
his  official  bonds  for  a  proper  settlement  of 
his  accounts,  in  equity,  covering  three 
terms  of  office,  an  objection  of  a  mis- 
lolnder  of  parties,  and  that  the  complaint 
is  multifarious,  cannot  be  sustained,  where 
both  are  intimately  connected  with  the 
subject-matter  of  Jurisdiction.— State  v. 
Churchill,  (Ark.)  852. 

Decree. 

11.  Upon  a  bill  of  review  to  vacate  the 
settlement  of  a  guardianship  account, 
where  the  items  alleged  to  be  incorrect 
are  numerous,  and  evidence  is  adduced  to 
show  the  errors,  the  findings  (when  the 
trial  is  in  the  district  court)  ought  to  point 
out  distinctiy  which  are  found  correct  and 
which  incorrect,  and  to  show  clearly  the 
several  corrections  and  revisions  made  by 
the  court.— Jones  v.  Parker,  (Tex.)  222. 

Beports  of  masters. 

12.  An  exception  to  a  report  of  the  mas- 
ter, like  a  special  demurrer,  must  point 
out  certainly  and  specifically  the  objec- 
tions relied  on.  It  must  be  positive,  ex- 
plicit, and  certain,  leaving  nothing  to  sup- 
position or  inference. — Kader  v.  i  eargin, 
(Tenn.)  178. 

Escape. 

Homicide,  in  prevention  of,  see  ffomieide» 
42. 

ESTATES. 

See,  also,  Dcwer. 

Liability  of  life-tenant* 

'  A  life-tenant  is  bound  to  pay  assessments 
for  a  granite  pavement  laid  on  an  asphalt 
foundation,  in  front  of  the  property,  and 
cannot  have  a  portion  of  the  property  sold 
by  order  of  court  to  pay  them,  when  the 
remainder-man  is  an  infant  only  eight 
years  of  age,  as  such  improvements  as  to 
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him  cannot  be  considered  permanent. — 
Reyburn  v.  Wallace.  (Mo.)  482. 

ESTOFFEIi. 

Infants,  estoppel   of,  see   Oitardian  and 

Ward,  4,  6;  Infancy,  8. 
Execution,  estoppel  to  set  aside  sale,  see 

Execution,  6. 
Landlord,  estoppel   to  evict  tenant,  see 

Landlord  and  Tenant,  8. 
Limitations,  estoppel  to  plead  statute  of. 

see  Limitation  of  Actions,  14;  Municipal 

Corporations,  2, 
Res  adjudictUa,  see  Judgment,  7,  8. 
Ultra  vires,  estoppel  to  plead,  see  Banks 

and  Banking,  8. 

By  deed. 

1.  N.,  an  attorney,  recovered  two  sepa- 
rate Judgments,  for  S.  and  B.,  respectively, 
against  L..  an  administrator.  L..  with  the 
authority  and  approval  of  the  probate 
court,  conveyed  three  tracts  of  land,  part 
of  the  estate,  to  W..  in  trust,  towards  the 
payment  of  each  of  said  Judgments  pro 
rata,  at  an  agreed  price  for  each  parcel. 
Only  one  of  these  tracts  was  sold,  and  8. 
received  no  part  of  the  proceeds  thereof. 
W.  conveyed  two  of  the  tracts  to  B.  Sub- 
sequently L.,  as  administrator,  under  order 
of  the  court,  conveyed  to  8.  a  tract  other 
than  the  three  before  mentioned,  in  full 
satisfaction  of  S.'s  judgment,  by  a  deed  re- 
citing that  L.  and  W .  had  been  required  to 
settle  the  balance  due  on  said  judgment  by 
such  conveyance,  and  the  lancf  so  conveyed 
formed  no  part  of  the  land  conveyed  orig- 
inally to  W.  This  deed  was  unknown,  and 
was  never  delivered  to  8.  Held,  in  a  suit 
by  8.  to  recover  an  interest  in  part  of  the 
land  originally  conveyed  In  trust  to  W., 
and  for  a  partition  thereof,  that  the  deed 
to  him  in  satisfaction  of  his  Judgment  was 
no  estoppel.— Stephenson  v.  Martin.  (Tex.) 
89. 
By  record. 

3.  Where,  at  the  time  of  a  final  settle- 
ment by  a  guardian  of  his  accounts,  the 
ward  was  in  fact  a  minor,  and  was  not  rep- 
resented by  a  guardian  a4  Htem,  the  ward 
is  not  estopped,  bv  a  recital  of  the  court 
that  he  has  arrived  at  majority,  from  dis- 
puting the  recital,  so  as  to  defeat  a  plea  of 
the  statute  of  limitations  interposed  by  the 
guardian  in  a  suit  for  the  revision  of  the 
settlement.— Jones  v.  Parker,  (Tex.)  222. 

8.  A  defendant  in  an  action  to  try  title  to 
land  who  disclaims  and  takes  Judgment  for 
costs,  will  be  estopped  to  claim  title  in  a 
subsequent  action  between  plaintiff,  or 
those  claiming  under  him,  ana  defendant, 
unless  he  can  show  that  he  has  since  ac- 
quired title.— Wooters  v.  Hale.  (Tex.)  725. 

4.  A.  took  out  a  policy  of  insurance  on 
the  goods  in  his  store,  and  indorsed  the 


policy  to  B..  his  brother,  to  secure  to  the 
latter  a  debt  alleged  to  be  due  him  by  A. 
The  goods  being  destroyed  by  fire,  A/s 
creditors  sued  him,  making  a.  a  party 
also,  and  garnishing  the  insurance  com- 
pany. The  court  in  that  itction  determined 
that  B.  was  a  Joint  owner  of  the  goods 
with  A.,  and  liable  to  the  creditors  as  a 
partner  with  A.,  and  referred  the  case  to 
the  commissioner  to  take  proof  of  loss,  and 
collect  the  amount  of  the  policy  from  the 
compaxiv.  The  company  refusing  to  pav, 
A.  and  B.  brought  this  suit,  for  the  benefit 
of  the  creditors,  to  compel  payment.  The 
company  defended  on  the  ground  that,  A. 
not  being  the  sole  owner  of  the  goods,  as 
he  represented  in  securing  the  insurance, 
the  policy  was  void.  A.  and  B.  attempted 
to  deny  that  the  latter  had  any  interest  in 
the  goods.  Held,  the  Judgment  in  the  for- 
mer action  was  conclusive  as  to  such  Joint 
ownership  of  the  goods,  and  the  question 
could  not  be  again  raised  in  this  action. 
The  order  referring  the  case  to  the  com- 
missioner to  make  out  proof  of  loss  was 
not,  however,  conclusive  as  to  the  liability 
of  the  company  on  the  policy  so  as  to  pre- 
clude it  from  contesting  its  liability  in  this 
action  upon  the  ground  of  A.'s  misrepre- 
sentation of  the  ownership  of  the  gooas.— 
Pire  Ass'n  v.  Dickey,  (Ky.)  872. 

Estoppel  in  pais* 

5.  Where  goods  subject  to  a  mortgage, 
that  have  been  delivered  into  the  posses- 
sion of  the  mortgagee  to  secure  payment  of 
his  debt,  are  subsequently  attached  by  an- 
other creditor  of  the  mortgagor,  and  the 
mortgagee  executes  a  forthcoming  bond  to 
the  sheriff,  and  retains  possession,  he  is 
not,  as  an  interpleader,  estopped,  by  reason 
of  having  given  such  bond,  from  denying 
that  the  goods  were  the  property  of  the 
mortgagor,  in  the  absence  of  evidence  to 
show  that  the  attaching  creditor  has  been 
deceived  or  induced,  in  some  way  injuri- 
ous to  him,  to  alter  his  position  with  ref- 
erence to  the  property  of  his  debtor  in  the 
writ,  in  consequence  of  the  execution  of 
the  bond.— Petring  v.  Ueer  Dry- Goods  Co., 
(Mo.)  405. 

By  abandonment  of  olaixn. 

6.  Although,  under  the  common  law,  title 
to  realty  is  not  subject  to  be  divested  by 
abandonment,  yet  a  settler  on  land  maybe 
estopped  by  such  abandonment  from  claim- 
ing adversely  against  one  who  has  gone 
into  possession  on  the  strength  of  iu— fiy- 
deck  V.  Duran,  (Tex.)  264. 

By  representations. 

7.  In  an  action  to  recoyer  personal  prop- 
erty by  a  plaintiff  claiming  under  an  exe- 
cution sale  on  a  Judgment  against  the  de- 
fendant, the  defendant  is  not  estopped  by 
the  fact  of  the  execution  against  him  from 
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denying  that  he  owned  the  property,  and 
asserting  that  it  belonged  to  a  third  per- 
son; and  this  though  he  had  declared  pre- 
vious to  the  execution  sale  that  the  prop- 
erty belonged  to  him. —Hill  v.  Neuman, 
(Tex.)  271. 

8.  As  against  a  bona  fide  purchaser  of 
land  from  a  grantee  under  an  absolute  re- 
corded deed,  the  grantor  cannot  maintain 
a  bill  to  redeem  on  the  ground  that  the 
deed  was  a  mortgage,  when,  prior  to  buy- 
ing, the  purchaser  informed  the  grantor 
that  he  was  about  to  take  the  land,  and 
the  grantor  failed  to  tell  him  that  his 
grantee's  title  was  incumbered  with  the  se- 
cret trust.— Gill  ▼.  Hardin,  (Ark.)  619. 
To  claim  dower. 

0.  Upon  the  sale  of  her  husband's  land, 
the  widow  and  the  agent  employed  to 
make  the  sale  stated  to  the  purchaser  that 
the  title  to  the  land  was  perfect,  and  that 
the  will  provided  for  dower;  the  widow 
believing  at  the  time  that  the  provision  of 
her  husband's  will  excluding  her  dower 
right  was  enforceable.  The  will  was  of 
record,  accessible  to  the  purchaser.  He 
bought  the  land  without  requiring  her  to 
relinquish  dower,  "being  convinced  in  his 
own  mind  that  she  had  no  dower. "  Held, 
that  the  widow  was  not  estopped  from 
subsequently  claiming  dower.— Martien  v. 
Norris,(Mo.)849. 

10.  The  auctioneer  at  an  administrator's 
sale  stated  that  a  warranty  deed  and  per- 
fect title  would  be  given,  but  the  adminis- 
trator present  corrected  him  by  saying 
that  nothing  would  be  sold  except  the  title 
and  interest  of  the  decedent.  The  pur- 
chaser, however,  was  not  present  when  this 
statement  was  made.  He  took  an  admin- 
istrator's deed  of  the  land.  The  widow, 
who  was  one  of  the  administrators,  made 
no  representations,  and  did  not  appear  at 
all  in  the  transaction.  Held,  that  sne  was 
not  estopped  from  afterwards  claiming 
dower  in  the  land.— Id. 

EVIDENOE. 

See,  also,  Affpeal,  18-25,  27,  28,  81;  OonUn' 
uance;  OriminaX  Practice,  15-25;  Oustom 
and  Usage,  1-4;  Diccrderiy  ffotue,  2-4; 
Fraudulent  Conveyaneee,  12;  Homicide, 
&-12,  82-^;  IntoxteaUngLiquora,  8;  Lar- 
ceny, 6-11;  MaMcioue  Prosecution,  4,  6; 
Malpractice;  Negligence,  5-9;  Partnership, 
8,  4;  Perjury i  4-7;  Railroad  Companies, 
15-19;  Rape,  8,  4;  Reeeifoing  Stolen  Goods, 
2;  Trial,  2;  Trusts,  1-5;  WiltMSS, 

Burden  of  proof,  see  Liinilation  of  Actions, 
20,  21;  Malpractice,  8;  NegUgence,  18. 

Competency,  see  Larceny,  8;  Negligence,  5, 8. 

Criminal  practice,  evidence  of  accused  at 
coronor  B  inquest,  see  Criminal  Practice, 


Declarations,  see  Rape,  8;  Trusts,  1^. 
Indictment  as  evidence,  see  Criminal  PraC' 

ties,  17,  18. 
Judgment,  proof  of,  see  Judgment,  4. 
Opinion  of  experts,  see  Malpractice,  1,  2. 
Parol,  to  explain  trust,  see  Trusts,  1-5. 
to   vary  indorsement,  see  Negotiable 

Instruments,  6. 
Pleading  and  proof,  see  Pleading,  6,  6. 
Presumption,  as  to  purchase  for  value,  see 

Negotiable  Instruments,  4. 
from  possession  of  stolen  property, 

see  Larceny,  11, 
Railroads,  evidence  in  stock-killing  cases, 

see  Railroad  Companies,  10,  15,  lo. 
Reputation,  see  Disorderly  House,  2. 
Res  gestoi,  see  Homicide,  11. 
Signature  by  mark,  see  Signature, 
Sufficiency,  see  Larceny,  9. 
» proof    of   custom,   see    Custom    and 

Usage,  1,  4. 
Weight  of,  see  Appeal,  24,  25. 
Witness,  transactions  with  deceased  per- 
son, see  Witness,  10-12. 

Declarations — Bes  gestn. 

1.  In  an  action  to  recover  damages  of  a 
railroad  for  killing  plaintiff's  stock,  evi- 
dence of  the  statements  of  a  section  fore- 
man as  to  the  fact  of  the  killing,  made 
after  the  event,  are  inadmissible  as  part  of 
the  res  ^«te.— Smith  v.  St.  Louis,  I.  M.  &  S. 
Ry.  Co.,  (Mo.)  836. 

2.  The  declarations  of  a  switchman, 
made  immediately  after  an  accident  by 
which  he  has  been  knocked  down  and  run 
over,  and  while  he  is  still  under  the  car, 
touching  the  cause  of  the  accident,  ase 
competent,  as  part  of  the  res  5'<»to.— Little 
Rock,  M.  R.  &  T.  Ry.  Co.  v.  Leverett, 
(Ark.)  50. 

8.  In  an  action  against  a  railroad  for 
damages  in  carrying  plaintiff  beyond  her 
station,  and  for  misconduct  towards  her 
on  the  part  of  the  conductor  of  the  train, 
evidence  of  misconduct  towards  her  on 
the  part  of  a  brakeman  is  admissible,  al- 
though the  misconduct  of  the  conductor 
only  IS  complained  of  in  the  petition,  when 
the  brakeman' s  misconduct  occurred  in 
the  presence  of  the  conductor,  and  at  the 
time  of  the  acts  of  the  conductor  com- 

Slained  of.— Louisville  <&   N.  R,  Co.  v. 
tallard,  (Ky.)  580. 

4.  The  declarations  of  a  defendant  sub- 
sequent to  the  commission  of  the  offense, 
if  wanting  in  spontaneity  and  instinctive- 
ness,  and  are  but  the  party  talking  about 
the  facts,  and  not  the  facts  speaking 
through  the  partv,  form  no  part  of  the  res 
ge8t(B,\iMX  are  self-serving  declarations,  and 
as  such  are  properly  rejected  as  evidence. 
—Jones  V.  State,  (Tex.)  280, 

Of  deceased  persons. 

5.  Evidence  of  the  declarations  of  disin- 
terested parties,  who  were  dead  at  the  time 
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of  the  evidence  offered,  as  to  the  location 
of  a  boundary  line,  is  admissible.— Tucker 
V.Smith,  (Tex.)  671. 

Dying  dedarstions. 

6.  That  a  declarant  said  he  was  going  to 
die,  and  sent  for  a  priest,  is  sufficient  to 
show  that  he  made  the  declaration  under 
a  sense  of  impending  death,  so  as  to 
render  his  declaration  admissible.— Cook  v. 
State,  (Tex.)  749. 

ConfeasionB. 

7.  It  is  only  in  case  the  defendant  was 
in  custody  at  the  time  of  his  application 
for  a  continuance  that  such  application  is 
considered  as  so  far  in  the  nature  of  a  con- 
fession or  admission  that  it  cannot  be  used 
against  him,  unless  he  was  warned  that  it 
might  be.— Wimberly  v.  State,  (Tex.)  717. 

8.  Though  warned  by  the  Justice  of  the 
probable  consequences  of  his  plea,  the  ac- 
cused, on  his  examining  trial,  pleaded 
guilty,  upon  the  suggestion  of  the  injured 
party  that  to  do  so  would  secure  the  lightest 
penalty.  Proof  of  this  plea  on  the  final 
trial  was  objected  to.  Held,  that  the  ob- 
jection was  properly  overruled.— Rice  v. 
State,  (Tex.)  791.* 

9.  Confessions  or  declarations  of  one 
conspirator,  made  after  the  consummation 
of  the  conspiracy,  and  not  in  the  presence 
of  his  co-conspirator,  cannot  be  used  in  evi- 
dence against  the  latter.>-*Will6y  v.  State, 
(Tex.)  570. 

Opinion  evidence. 

10.  One  familiar  with  a  river,  and  who 
hits  had  experience  in  rafting  logs  on  it, 
may  give  his  opinion  as  to  whether  he  can 
accomplish  a  certain  work  in  rafting  logs 
on  the  river  in  a  certain  time.— Long  v. 
McCauley,  (Tex.)  689. 

11.  Where  an  expert  witness  bases  his 
opinion  upon  a  state  of  facts  which  he  has 
heard  other  witnesses  testify  to,  and  not 
upon  actual  knowledge  of  his  own.  the 
value  of  his  opinion  depends  upon  the  ex- 
istence of  those  facts,  and  their  existence 
must  be  determined  by  the  court  or  jury, 
and  not  by  the  expert.— Armendaiz  v.  StiU- 
man,  (Tex.)  678. 

12.  Upon  the  question  of  the  value  of 
property,  real  or  personal,  and  as  to  the 
amount  of  damages  done  to  property  in 
controversy,  parties  shown  by  tne  evidence 
to  be  acquainted  with  the  value  or  damage 
may,  in  connection  with  the  facts,  state 
their  opinion  as  to  the  value  or  damage. — 
SDringfield  &  S.  Ry.  Co.  v.  Calkins,  (Mo.) 

18.  Where  a  physician,  superintendent 
of  an  insane  asylum,  testifying  as  an  ex- 
pert, has  given  it  as  his  opinion  that  the 
accused,  at  the  time  of  the  homicide,  was 
suffering  with  recurrent  insanity,  it  is  not 
error  to  refuse  him  permission  to  give  il- 


lustrations of  recurrent  insanity  which  had 
come  within  his  own  personal  experience, 
where  such  refusal  has  worked  no  preju- 
dice.— Leache  v.  State,  (Tex.)  589. 

Dooomentary  evidenoe. 

14.  Where  a  constable  signs  a  constable's 
deed  as  such,  his  signature  is  prima  fade 
evidence  of  his  authority,  and  such  a  deed 
is  rightly  admitted  in  evidence  in  the  ab- 
sence of  proof  to  the  contrary. — Cannon 
V.  Cannon.  (Tex.)  86. 

15.  In  an  action  against  the  principal  and 
sureties  on  the  bond  of  the  treaanrer  of  a 
benevolent  association  to  recover  for  a 
conversion  of  moneys  claimed  to  have  been 
in  the  treasurer's  possession  on  January  1, 
1885,  the  bond  having  been  executed  Janu- 
ary 21, 1886,  an  official  report  of  the  treas- 
urer, made  in  accordance  with  the  laws  of 
the  corporation  after  the  bond  was  exe- 
cuted, showing  the  funds  in  question  to 
have  been  in  his  possession  at  the  time  of 
making  the  report,  is  admissible  in  evi- 
dence to  charge  the  sureties,  who  would 
not  be  liable  if  the  conversion  occurred  be- 
fore the  bond  was  executed.  Such  evi- 
dence is  a  part  of  the  ra  geita.-^Bwrrj  v. 
Screwmen's  Benev,  Ass'n,  (Tex.)  261. 

16.  In  such  an  action,  the  stub  of  the 
treasurer's  private  check-book  is  not  ad- 
missible to  show  a  conversion  of  such  funds 
before  the  bond  was  executed. — Id. 

17.  The  admission  in  evidence  of  certi- 
fied copies  of  Judgments  of  other  courts  is 
governed  by  Rev.  St.  Tex.  art.  2252,  rela- 
tive to  the  admission  of  copies  of  records 
of  courts,  and  not  by  Rev.  St.  Tex.  art. 
2257,  relative  to  the  admission  of  certified 
copies  of  instruments  recorded  in  the  office 
of  the  clerk  of  the  county  court;  and  a  cer- 
tified copy  of  a  judgment  of  another  court 
may  therefore  rightly  be  admitted  without 
notice.— Cannon  v.  Cannon,  (Tex.)  86. 

Map. 

18.  In  an  action  to  recover  for  injury 
caused  to  land  abutting  on  a  river  by  the 
effect  of  a  jetty,  built  in  the  river,  on  the 
current,  a  map  of  a  survey  of  the  river, 
made  some  years  after  the  injury,  held 
competent,  although  it  appeared  that  the 
river  often  changed  its  course;  the  map  en- 
abling the  court  to  apply  other  evidence.- 
Armendaiz  v.  Stillman,  (Tex.)  678. 

Proof  of  handwriting. 

19.  The  cashier  of  a  bank  which  had 

Said  a  check  alleged  to  be  forged,  testi- 
ed  that  the  signature  to  the  check  was 
genuine.  Upon  cross-examination  plaintiff 
showed  him  a  number  of  signatures  of  his 
(plaintiff's)  name.  Witness  stated  they 
were  all  genuine.    Plaintiff,  in  rebuttal, 

E roved  by  another  witness  that  plaintiff 
ad  not  written  them.    Held,  the  signa- 
tures were  inadmissible,  either  to  test  the 
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witnefis  as  an  expert,  or  his  knowledge  of 
plaintiff's  handwriting.— Rose  ▼.  First  Nat. 
Bank,  (Mo.)  876. 

Parol  evidenoe. 

20.  Parol  evidence  is  admissible  to  show 
that  a  written  contract,  regular  in  form, 
and  purporting  to  be  for  the  purchase  and 
actual  future  delivery  of  cotton,  was  in  fact 
entered  into  for  the  sole  purpose  of  specu- 
lating in  futures,  and  with  no  intention  to 
deliver  the  cotton  purchased,  but  to  pay 
the  difference  between  the  contract  price 
and  the  price  on  a  future  named  day;  but. 
the  terms  of  the  contract  implying  good 
faith,  the  burden  of  proof  is  on  the  party 
resisting  to  show  the  illegal  purpose. — 
Beadles  ▼.  McEIrath,  (Ev.)  163. 

21.  A  contract  not  under  seal  for  the  sale 
of  land  being  signed  by  one  as  agent,  but 
the  terms  of  the  instrument  leaving  it  in 
doubt  whether  the  principal  is  bound,  or 
the  agent  only,  parol  eviaence  is  admissi- 
ble to  charge  the  principal. — Hartzell  v. 
Crumb.  (Mo.)  69. 

29.  Recovery  upon  a  promissory  note, 
by  one  to  whom  it  has  been  assigned,  can- 
not be  defeated  by  the  maker  showing  a 
parol  condition  accompanying  the  making 
of  it  that  it  should  be  paid  only  in  event  it 
was  used  for  a  certain  purpose,  and  that  it 
had  not  been  used  for  that  purpose.— Wis- 
lizenus  v.  O'Fallon,  (Mo.)  887.« 

Competenoy. 

28.  In  an  action  against  a  railroad  com- 
pany for  negligence,  evidence  on  the  part 
of  plaintiff  was  admitted  that  A.,  a  wit- 
ness for  defendant,  had  said  that,  if  the 
company  could  find  a  witness  who  would 
awear  that  the  iniured  man  had  been  fish- 
ing or  wading  after  the  accident,  money 
would  be  no  object.  A.  himself  gave  no 
testimony  as  to  the  man's  going  fishing  or 
wading.  Held,  that  the  fulmission  of  the 
evidence  was  improper. — Louisville  &  K. 
R  Co.  V.  Ritter's  Adm'r,  (Ky.)  591. 

Settlement  and  filing  of  bill. 

24.  Where  a  statement  of  facts  embody- 
ing exceptions  is  filed  after  an  adjourn- 
ment of  the  court  for  the  term,  under  an 
order  of  court  allowing  this  to  be  done, 
such  order  does  not  render  valid  the  ex- 
ceptions embodied  in  the  statement. — 
Franco-Texan  Land  Co.  v.  Chaptive, 
(Tex.)  81. 

25.  Bill  of  exception  failing  to  show  the 
objections  made  to  the  evidence  rejected, 
or  even  that  it  was  rejected  by  the  trial 
court,  cannot  be  considered  on  appeal. — 
Goforth  V.  State,  (Tex.)  882. 

26.  If  a  bill  of  exceptions  states  that  cer- 
tain instructions  were  given,  a  certificate 
of  the  clerk  stating  that  none  of  the  in- 
structions were  in  fact  given  is  inadmis- 


sible.—Smith  V.  St.  Louis,  I.  M.  &  S.  Ry. 
Co.,  (Mo.)  88«. 

EXEOUnON. 

Damages  for  stay,  see  Appeal,  86. 
Evidence,  constable's  deea,see  Evidence,  14. 
Homestead,   liability   to    execution,    see 

Bbmestead,  2. 
Insurance,  execution  upon  certificate,  see 

Ineuranee,  9. 
Return,  as  court  record,  see  Record, 
Sale,  setting  aside,  see  JnsHces  ofthePeace,^, 

What  subject  to. 

1.  Land  conveyed  in  fraud  of  creditors 
is  subject  to  an  execution  against  the 
fraudulent  grantor. — Scott's  Ex^  v.  Scott, 
(Ky.)698. 

Stay  of  execution. 

2.  The  provision  of  Code  Tenn.  (M.  & 
V.)  %  8774,  to  the  effect  that,  as  between  a 
judgment  debtor  who  is  surety  upon  the 
cause  of  action  on  which  the  judgment 
was  rendered,  and  a  stay  or,  entered  at  the 
instance  of  the  principal  alone,  the  stay  or 
is  liable  to  execution  before  the  surety, 
does  not  apply  as  between  the  judgment 
creditor  and  the  surety;  the  surety,  as  to 
the  creditor,  is  treated  as  the  principal. — 
Stafford  v.  Montgomery,  (Tenn.)  438. 

Uen  of  execution. 

8.  Eentuckv  act  March  8,  1878,  (1  Acts 
1877-78,  p.  80,)  provides  that,  where  an 
execution  is  issued  from  one  county  to  an- 
other to  be  levied,  it  shall  be  the  dutv  of 
the  sheriff  of  the  county  to  which  it  is  is- 
sued to  return  it,  after  levving  it,  to  the 
clerk  of  the  circuit  court  of  his  county  to 
be  recorded,  and,  after  It  has  been  record- 
ed, to  return  it  to  the  county  whence  it  is- 
sued. Held,  that  the  failure  of  the  sheriff 
to  do  his  duty,  and  have  the  execution  re- 
corded as  directed  by  the  statute,  does  not 
deprive  the  execution  creditor  of  his  lien 
under  the  execution  and  levy.— Soaper  v. 
Howard,  (Ky.)  161. 

4.  Where  a  claimant  to  property  pro- 
posed to  amend  her  former  affidavit,  and 
substitute  a  new  one  in  its  stead,  claiming 
the  goods  levied  on  as  her  own  property, 
in  contradiction  of  her  former  affidavit,  in 
which  she  claimed  them  as  the  partnership 
property  of  herself  and  another,  she  will 
not  be  permitted  to  file  such  affidavit, 
whether  she  has  the  right  to  amend  or  not, 
without  the  execution  of  a  bond  as  re- 
quired by  the  statute.— Zadek  v.  Dixon, 
(Tex.)  247. 

Beturn  of  writ. 

5.  The  entry  of  the  levy  upon  an  execu- 
tion not  explicitly  stating  when  levy  was 
made,  but  tnere  being  an  entir  as  to  when 
the  execution  came  to  the  officer's  hands, 
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/te&2.  that  the  two  entries,  when  read  to- 
gether, mnst  be  regarded  as  substantially 
stating  that  the  execution  was  levied  the 
day  it  reached  the  officer's  hands. — Scott's 
Ex'xv.  Scott,  (Ky.)  598. 
Setting  aside  sale. 

6.  A  judgment  debtor  who  has  allowed 
a  merely  equitable  interest  which  he  has  in 
land  to  be  levied  upon  and  sold  without  ob- 
jection, and  who  afterwards  rents  the  land 
of  the  judgment  creditor,  the  latter  having 
bought  it  m  at  the  sale,  cannot,  in  an  inde- 
pendent suit  brought  long  afterwards,  have 
the  levy  and  sale  set  aside,  except  upon 
condition  of  satisfying  the  judgment.-— 
Blackburn  v.  Clarke,  (Tenn.)  505. 

Bedemption  fl*om  sale, 

7.  The  statutorv  right  of  a  Judgment 
debtor  to  redeem  from  an  execution  sale  of 
his  land,  made  by  a  creditor,  cannot  be 
reached  and  subjected  to  sale  by  another 
creditor,  who  is  in  a  position  to  redeem 
from  the  sale,  and  the  filing  of  a  bill  in 
equity  for  that  purpose  is  no  obstacle  to  a 
redemption  by  the  debtor,  or  an  assign- 
ment by  him  of  his  right  of  redemption. — 
Ewing  V.  Cook.  (Tenn.)  507. 

8.  Under  the  Tennessee  practice  requir- 
ing a  judgment  creditor  buying  in  his  debt- 
or a  property  at  an  execution  sale,  or  a  re- 
demptioner  from  the  sale,  to  advance  his 
bid  within  a  certain  time  to  such  a  sum  as 
he  wishes,  cot  exceeding  the  amount  of 
his  judgment,  and  allowing  the  debtor  or 
another  creditor  to  redeem  from  him  at 
such  price,  a  creditor  or  redemptloner, 
falling  to  make  such  advance,  will  hold  the 
land  subject  to  redemption  at  the  price 
paid  by  him.  and  will  have  no  equity  to  be 

Eaid  toe  full  amount  of  his  debt,  upon  suit 
rought  against  him  by  one  seeking  to  re- 
deem. If  he  is  a  trustee,  and  has  no  au- 
thority to  advance  his  bid,  that  fact  will 
not  alter  the  case. — Id. 

EXECUTOBS  AND  ADMINIS- 
TRA.TOBS. 

See,  also,  Descent  and  Dietributian;  WUL 

Accounting,  reopening,  see  Limitation  of 
Actions,  10. 

Appeal-bond,  power  to  execute,  see  Ap- 
peal, 6. 

Appointment,  collateral  attack  on,  see 
Judgment,  10. 

Bond,  exemption  from  giving,  see  Appeal, 
82. 

Damages  on  appeal,  see  Appeal,  85. 

Fraud  of  executor,  see  Equity,  6. 

Witness,  transactions  with  deceased  per- 
son, see  Witness,  10-12. 

Jurisdiotion. 

1.  An  order  of  a  probate  court,  granting 
administration  in  the  county  in  which  it 


sits,  although  erroneous,  by  reason  of  the 
non-residence  of  the  decedent,  is  not  for 
that  reason  void,  but  voidable  only. — ^Mar- 
tin V.  Robinson,  (Tex.)  560. 

2.  An  order  of  a  probate  court,  granting 
administration  upon  the  estate  of  an  intes- 
tate, will  not  be  deemed  void  upon  the  sole 
ground  that  over  14  years  elapsed  after  the 
death  of  the  intestate  before  administra- 
tion was  granted.— Id. 

Bond. 

8.  Under  Gen.  St.  Ky.  c.  89,  art.  1.  g  4, 
authorizing  the  county  court  to  require 
bond  with  surety  of  an  executor,  if  it  ap- 
pears to  the  court  proper  to  do  so,  not- 
withstanding the  will  directs  that  no  bond 
be  required,  where  it  appears  that  the  es- 
tate is  a  large  one;  that  it  consists  mostly 
of  personalty;  that  the  executor  is  devisee 
of  one -half,  and  the  applicants  for  the 
bond  are  devisees  of  the  other  half;  that 
the  executor  intends  to  remove  from  the 
state;  that  he  has  no  estate  of  his  own, 
and  contemplates  bringing  suit  to  construe 
the  will  so  as  to  give  him  the  entire  estate, 
—the  county  court  should  require  the  ex- 
ecutor to  give  bond,  although  the  will  ex- 
empts him  from  doing  so.  Evidence  of 
bad  faith  is  not  necessary,  under  the  stat- 
ute, to  authorize  the  court  to  require  the 
bond.— Grigsby  v.  Cocke's  Ex'r,  (Ky.)4ia 

4.  The  surety  on  the  bond  of  a  deceased 
administrator  is  not  relieved  from  liability, 
on  his  bond,  for  a  debt  due  by  the  adminis- 
trator to  the  intestate;  by  the  fact  that  the 
administrator's  estate  was  settled  as  an  in- 
solvent estate  more  than  five  years  after 
the  date  of  his  appointment,  where  it  is 
not  shown  that  the  mone^  could  not  have 
been  recovered  during  his  life. — E^der  v. 
Yeargin,  (Tenn.)  178. 

Allowanoe  of  demands. 

5.  Gen.  St.  Ky.  c.  89,  art.  3.  §  68,  provid- 
ing that  no  interest  accruing  after  his 
death  shall  be  allowed  or  paid  on  any 
claim  against  a  decedent's  estate,  unless 
the  claim  be  verified  as  required  by  law, 
and  demanded  of  the  personal  re{>resenta- 
tive  within  one  year  alter  his  appointment. 
?uld,  the  mere  fact  that  an  executrix,  in 
advance  of  the  verification  of  the  debt  and 
demand  of  its  payment,  makes  a  payment 
thereon,  does  not  constitute  a  waiver  of 
her  right  under  the  statute  to  refuse  to 
pay  interest:  the  claim  not  having  been 
proved,  and  payment  thereof  demanded, 
within  a  year  after  her  qualification.— 
Jett's  Ex'x  V.  Cockrill's  Ex'x,  (Ky.)  423. 

Settlements  and  aooounting. 

6.  Where  an  administrator,  indebted  to 
his  decedent's  estate,  files  claims  for  ad- 
ministration expenses  and  disbursements 
without  setting  off  his  indebtedness,  and 
his  successor  indorses  his  allowance  upon 
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them,  the  allowance  and  payment  of  such 
claims  is  a  constructive  fraud  upon  the 
rights  of  those  interested  in  the  estate  by 
the  administrator,  who  is  chargeable  with 
knowledge  of  his  predecessor's  transac- 
tions.—Sorrels  V.  Trantham,  (Ark.)  198. 

7.  An  administrator  de  bonis  non,  etc.,  is 
not  entitled  to  credits  for  legacies  paid, 
where,  when  they  were  paid,  he  had  funds 
in  hands  sufficient  to  pay  debts  which,  bv 
such  payment,  became  insufficient,  al- 
though the  will  provided  that  such  legacies 
should  be  paid  as  soon  as  practicaole. — 
Lewis  y.  Carson,  (Mo.)  468. 

8.  A  court  of  equity  will  not,  at  the  in- 
stance of  an  heir,  open  an  administrator's 
account  on  the  ground  merely  that  expen- 
ditures made  for  the  benefit  of  decedent's 
children  had  not  been  specifically  allowed 
or  ordered  to  be  paid  by  the  probate  court. 
—Sorrels  v.  Trantham,  (Ark.)  1&8. 

9.  A  suit  in  equity  will  not  be  entertained 
to  correct  frauds  in  unconfirmed  settle- 
ments of  an  executor's  accounts;  and  if  an 
executor  has  settled  his  accounts  seyeral 
times,  and  another  settlement  is  pending 
in  the  probate  court,  his  failure  to  charge 
himself  with  certain  assets  in  any  of  the 
settlements  cannot  be  the  subject  of  an 
equitable  suit— Hankins  y.  Layne,  (Ark.) 

Liability  of  executor. 

10.  An  administrator  with  the  will  an- 
nexed, who,  in  his  individual  capacity, 
buys  up  an  outstanding  interest  in  land  par- 
tially owned  by  the  estate,  pays  off  a  mort- 
gage, sells  and  conyeys  the  land  by  a  deed 
executed  in  the  individual  names  of  him- 
self and  his  sister,  his  sole  residuary  co-leg- 
atee, and  carries  the  proceeds  into  his  ac- 
counts as  administrator,  is  responsible, 
along  with  the  sureties  on  his  bond,  for  the 
proper  application  of  the  money,  although 
the  sale  was  made  on  his  own  motion,  and 
not  by  order  of  court,  or  under  the  power 
of  sale  given  in  the  will.-— Lewis  y.  Carson, 
(Mo.)4S. 

Sales  under  order  of  court. 

11.  Where  a  person  purchases  land  in 
good  faith  from  an  executor,  he  is,  in  the 
event  of  the  sale  proving  void,  entitled  to 
recover  the  price  paid,  in  so  far  as  the 
estate  or  the  benenciaries  have  received 
benefit  therefrom.  —  Mayes  v.  Blanton, 
(Tex.)  40. 

12.  Claims  against  a  decedent's  estate 
having  been  allowed  by  the  fraudulent  col- 
lusion of  the  claimant  and  the  administra- 
tor, and  lands  ordered  sold  by  the  court  to 
pay  the  claims,  the  claimant  purchased  the 
lands,  and  afterwards  sold  to  others.  SM, 
in  an  action  by  the  heirs  of  the  intestate 
against  these  subsequent  purchaserSi  the 
lands  could  not  be  recovered;  it  appearing 
they  had  been  purchased  bona  fide,  and  for 
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value,  from  the  original  purchaser,  who 
was  guilty  of  the  fraud.— Martin  y.  Robin* 
son,  (Tex.)  550. 

Actions  against  executors. 

13.  Where  a  plaintiff  sues  an  executor 
without  first  making  the  affidavit  authen- 
ticating his  claim  prescribed  by  Mansf. 
Dig.  Ark.  §  102,  he  will  be  nonsuited.— 
Ross  y.  Hull,  (Ark.)  190. 

14.  The  requirement  of  the  Arkansas 
statute  for  authenticating  claims  against 
the  estates  of  deceased  persons  is  not  ful- 
filled by  an  affidavit,  made  at  some  period 
in  the  life-time  of  the  decedent,  to  the  ef- 
fect that  he  was  then  Justly  indebted  to  the 
affiant  in  a  sum  stated,  and  that  nothing 
had  been  paid  or  delivered  towards  the 
satisfaction  of  the  demand.— Wilkerson  y. 
Qorden,  (Ark.)  188. 

Express  Companies. 

License  tax  on,  see  Ideenses,  1,  2. 

EXTORTION. 

Indictment. 

Indictment  for  extortion  charged,  in  ef- 
fect, that  the  defendant,  while  county  at- 
torney of  Kewton  county,  received  a  fee  to 
dismiss  a  certain  prosecution  pending  in 
the  Justice's  court,  which  fee  was  paid  on 
behalf  of  the  party  accused.  HM  that,  if 
the  indictment  attempts  to  charge  the  of- 
fense under  Pen.  Code  Tex.  art.  852,  it  is 
defective  in  that  it  fails  to  charge  the  ac- 
ceptance of  a  fee  in  excess  of  that  aUawed  by 
law;  if  it  attempts  to  charge  the  offense  un- 
der the  act  of  February,  1888,  it  is  defect- 
ive in  that  it  does  not  charge  directly  that 
the  defendant  received  a  fee  when  he  was 
entitled  to  noTie  for  the  service.— Poole  y. 
State,  (Tex.)  476. 


Factors  and  Brokers. 

Custom,  powers  growing  out  of,  see  Ous- 

torn  ana  Usage,  2. 
Option  contract,  see  Contract,  7. 

FALSE  FKBTENSES. 

Instructions  as  to  what  constitutes,  see 
Criminal  Practice,  35. 

False  packing. 

1.  Upon  the  trial  of  an  indictment  under 
Pen.  Code  Tex.  art.  470,  for  false  packing 
by  putting  sand  in  a  bale  of  cotton  with 
intent  to  defraud  the  purchaser,  the  facts 
that  the  sand  was  put  in  before  ginning, 
and  that  the  process  of  ginning  would  re- 
moye  some,  but  not  all  of  it,  are,  the  in- 
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tent  being  proved,  no  defenfle.— Jones  v. 
State,  (Tex.)  478. 

Indictment. 

2.  An  indictment  under  Gen.  St.  Ey.  c. 
29.  art.  13.  g  2,  punishing  any  person  who. 
by  any  false  pretense  or  statement,  with 
intention  to  commit  a  fraud,  obtains  from 
another  money  or  property  which  may  be 
the  subject  of  larceny,  alleged  that  the  ac- 
cused fraudulently  represented  to  R.  that 
C.  had  told  him  to  come  to  R's  store,  and 
get  certain  property  specifically  described 
in  the  indictment,  ana  that  C.  would  pay 
for  it,  and  the  said  R.,  relying  on  the  rep- 
resentations of  the  accused,  let  him  have 
the  goods;  that  all  said  statements  were 
false,  and  known  to  be  false  when  made. 
Held,  that  the  averment  that  all  said  state- 
ments were  false  was  sufficiently  definite 
to  enable  the  accused  to  know  the  nature 
of  the  charge  against  him.  —  Common- 
wealth V.  Whitney,  (Ky  )  588. 

8.  An  indictment  charged  defendant 
with  fraudulently  obtaining  from  one  A. 
a  chance  in  a  raffle  for  an  organ,  and  also 
alleged  that  the  defendant  obtained  the 
chance  after  he  knew  that  it  had  obtained 
the  prize.  Held  too  uncertain  to  support 
a  conviction,  because  it  did  not  appear 
whether  the  charge  was  for  swindling  A. 
out  of  a  chance  in  the  raffle,  or  out  of  the 
value  of  the  organ.  —  Rosales  v.  State, 
(Tex.)  844. 

Fences. 

See  Railroad  Companies,  12,  18. 

Perry. 

Forfeiture  of   ferry  privilege,  see   Turn- 
pikes, 9. 

Fire  Insurance. 

Scne  Tnsuranee,  1-6. 

FORCIBLE  ENTBT  AND 
DETAINER. 

Conditional  purohase. 

One  who  goes  into  possession  of  land 
under  a  written  contract  for  a  conveyance, 
and  fails  to  pay  the  first  note  for  the  pur- 
chase money,  which  note  contained  a  stip- 
ulation that,  upon  such  failure,  the  vendee 
should  pay  "customary  rent, "  becomes  the 
tenant  of  the  vendor,  and  a  purchaser  un- 
der the  foreclosure  of  a  mortgage  rendered 
prior  to  the  execution  of  the  contract  of 
conditional  sale,  succeeding  to  the  rights 
of  the  original  vendor,  may  maintain  un- 
lawful detainer  against  such  vendee  to  re- 
cover possession  of  the  land.— Ish  v.  Mc- 
Rao,  (Ark.)  440. 


FOSOEBT. 

See,  also.  Indictment  and  Information^  6. 

May  be  predicated  of  what. 

Forgery  may  be  predicated  of  the  follow- 
ing instrument: 

"July  3, 1885. 

"Apolas  c§  Halsal:  Please  let  Mr.  O.  B. 
Rollins  Have  4$00d.  in  goods,  and  oblige. 
Charge  to  me.  Josl  ESler,  ^ 

—As  of  an  order  on  Apollas  &  Halsal  for 
four  dollars  in  eoods,  purporting  to  be 
drawn  by  Joel  Eller;  the  indictment  con- 
taining the  necessary  explanatory  allega- 
tions.—Rollins  V.  State,  (Tex.)  769. 

Former  Jeopardy. 

See  Criminal  Practice,  9-12. 

Franchise. 

Corporation,  forfeiture  by,  see   Corpora- 
tions, 2. 
Forfeiture  of,  effect,  see  Turnpikes,  9. 

FRAUD. 

See.  also,  Frauds,  Statute  of;  Fraudulent 
Conveyances. 

Fraud  in  administrator's  account,  see  Ex- 
ecutors and  Administrators,  6. 

Limitation  affected  by  fraud,  see  Limita- 
tion of  Actions,  5. 

What  amounts  to,  see  Insurance,  10. 

False  representations. 

1.  A  woman  conveyed  her  property  to 
her  grandchildren,  reserving  not  enough 
for  a  support  for  herself.  The  evidence 
showed  sle  was  induced  to  do  so  by  the 
false  representations  of  her  son  (the  father 
of  the  grantees)  that  she  was  about  to  be 
sued  for  slander,  and  might,  in  that  way, 
prevent  the  enforcement  of  any  Judgment 
obtained  against  her.  Held  that,  although 
she  was  thus  attempting  to  evade  the  law, 
and  was  in  delicto,  yet  she  was  not  in  pari 
delicto  with  her  son,  in  the  sense  that  she 
could  not  have  the  deed  set  aside,  or  other 
relief  .—Harper  v.  Harper,  (Ky.)  5. 

Undue  influence. 

2.  A  son-in-law  obtained  from  his  moth- 
er-in-law a  conveyance  to  him  of  all  her 
interest  in  the  estate  of  her  deceased  hus- 
band in  consideration  of  the  payment  to 
herself  and  her  sister  of  annuities  amonnt- 
ing  to  $8,500.  It  appeared  that  the  inter- 
est of  the  grantor  in  her  husband's  estate 
was  represented  to  her  by  the  jrrantee  as 
worth  $50,000,  when  it  was  in  fact  worth 
more  than  double  that  sum;  that  the 
grantee  had  exclusive  management  and 
control  of  the  entire  estate  from  the  time 
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of  his  marriage  into  the  family  to  the  date 
of  the  deed;  that  grantor  had  implicit  con- 
fidence in  him;  that,  though  the  deed 
stated  that  a  settlement  ana  accounting 
had  been  made  to  grantor,  such  izi  fact  had 
not  been  made:  and  that  the  deed  oper- 
ated to  disinherit  a  son  of  the  grantor. 
Held,  the  deed  should  be  set  aside  as  made 
upon  a  grossly  inadequate  consideration, 
and  as  obtained  by  the  undue  influence 
and  fraud  of  sTantee.--McHarry  v.  Irvin's 
Ex'rs.  (Ky.)874.» 

8.  A  deed  executed  only  six  months  after 
the  grantor  had  attained  her  majority,  con- 
veyed a  two-thirds  interest  in  her  prop- 
erty to  her  half  brother  and  sister.  She 
was  ignorant  of  her  rights,  and  acted  with- 
out le^al  advice;  and  the  influence  of  her 
guardian  and  his  wife,  with  whom  she 
lived,  though  it  did  not  amount  to  actual 
duress,  was  such  as  to  destroy  her  free 
agency.  Held,  that  the  deed  was  properly 
set  aside,  notwithstanding  the  beneficiaries 
were  infants,  to  whom  no  fault  or  fraud 
could  be  imputed.— Kraft's  Guardian  v. 
Koenig,  (Ky.)803.* 

FRAITDS,  STATUTE  OP. 

Contract  not  to  be  performed  within 
one  year. 

1.  A  verbal  subscription  to  the  stock  of 
a  company,  to  be  paid  when  the  company 
is  incorporated,  is  not  within  the  statute  of 
frauds.  (Gen.  St.  Ky.  c.  22,  ^  1,)  providing 
that  no  action  shall^be  brought  to  charge 
any  one  upon  any  a^eement  which  is  not 
to  be  performed  within  one  year,  unless 
the  agreement  is  in  writing.  The  statute 
refers  to  such  contracts  as  are  not  to  be 
performed  within  a  year  from  the  making 
of  them,  not  to  such  as  may  be  performed 
within  that  time.-— Bullock  v.  Falmouth  & 
Chipman  Hall  Turnpike  Road  Co.,  (Ky.) 
129. 

Part  performance. 

2.  Part  performance  will  not,  at  law, 
take  a  case  out  of  the  statute  of  frauds.— 
Henry  v.  Wells,  (Ark.)  637. 


PRAUDTJIiBNT  CONVEY- 
ANCES. 

By  assignment  for  benefit  of  creditors,  see 
AsgignmerUfoT  Benefit  of  Creditors,  1. 

Execution  aarainst  land  fraudulently  con- 
veyed, see  Execution,  1. 

Gift  to  wife,  see  Husband  and  Wife,  18, 14 

Gift. 

1.  A  voluntary  settlement  bv  a  husband 
upon  his  wife  of  the  whole  of  nis  property 
is  void  against  a  subsequent  bona  fide  pur- 
chaser without  notice,  and  the  recording 


of  a  deed  containing  a  description  so  va£[ue 
as  to  be  void  for  uncertainty  is  not  notice 
in  such  case.— Adams  v.  Edgerton,  (Ark.) 
628. 

What  amounts  to  fraud. 

2.  Where  an  insolvent  person,  who  owns 
an  equity  of  redemption,  which  is  of  no 
value  to  him  or  to  anj' third  party,  conveys 
it  at  his  father's  request  without  considera- 
tion to  the  person  to  whom  his  father  has 
already  conveyed  the  tract  of  which  it 
forms  part,  to  enable  the  gyintee  to  perfect 
his  title,  the  conveyance  Will  not,  in  the 
absence  of  actual  fraud,  be  set  aside  as 
fraudulent  in  a  suit  at  the  instance  of  a 
subsequent  creditor.— Mittleburg  v.  Harri- 
son, (Mo.)  203.» 

8.  In  a  garnishment  proceeding,  it  ap- 

E eared  that  the  garnishees  had  in  their 
ands  the  proceeas  of  notes  which  were 
payable  to  the  principal  debtor.  A.,  but 
they  claimed  that  such  proceeds  belonged 
to  the  wife  of  A.,  from  whom  they  had  re- 
ceived the  notes  for  collection.  Plaintiff 
introduced  evidence  that  the  notes  were 
given  for  a  loan  made  by  A.  to  the  maker 
of  the  notes,  a  company  of  which  he  was 
president;  that  A.  deposited  the  money 
loaned  in  a  bank  in  his  own  name,  and 
checked  it  out  in  the  same  way,  and  that 
he  was  then  insolvent.  The  garnishees 
called  A.,  who  testified  that  the  money  be- 
longed to  his  wife,  being  the  proceeas  of 
real  estate  transferred  by  him  to  his  son, 
and  by  the  latter  to  her,  two  years  before 
the  loan,  when  he  was  solvent;  that  he 
made  the  loan  as  her  agent,  and  transferred 
the  notes  to  her  accordingly.  Held,  that 
the  plaintiff's  evidence  made  a  prima  facie 
case,  and  that  it  was  not  so  far  rebutted 
by  that  of  the  garnishee  as  to  deprive  him 
of  the  right  oi  goinff  to  the  jury.— Boat- 
men's 8av.  Bank  v.  Overall,  (Mo.)  64. 

4.  Defendant  engaged  in  a  mercantile 
business,  sold  out  his  stock,  and  conveyed 
all  his  visible  property  to  his  brother  for 
an  alleged  debt  due  him.  It  appeared, 
among  other  things,  that  the  brother  could 
give  no  clear  account  of  the  debt  alleged 
to  be  due  him,  and  that  the  debtor,  in  jus- 
tifying as  surety  on  a  bond  after  he  had 
executed  the  deed,  swore  that  he  owned 
the  property  conveyed.  Held,  that  the 
conveyance  was  fraudulent. — Catchings  v. 
Harcrow,  (Ark.)  884. 

5.  A  sale  by  a  failing  debtor  of  all  his 
available  assets  to  a  poor  relation,  upon 
consideration  of  the  payment  of  a  large 
and  suspicious  debt  to  himself,  and  the 
execution  of  the  purchaser's  unsecured 
notes  payable  in  6, 12, 18,  and  24  months, 
for  a  sum  equal  to  all  the  other  debts  of 
the  vendor  in  amount,  which  notes  were 
to  be  turned  over  to  a  trustee  for  the  bene- 
fit of  the  vendor's  creditors,  held,  ftaud- 
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ulent  and  void.  —  Robinson  v.  Frankel, 
(Tenn.)652. 

What  amounts  to  fraud— Intent 

6.  A  conveyance  without  consideration 
being  void  as  to  subsequent  creditors  only 
when  made  with  intent  to  hinder,  delay, 
or  defraud  them,  an  instruction,  in  a  suit 
at  the  instance  of  subsequent  creditors,  that 
certain  property  "could  not  be  lawfully  as- 
signed to  the  grantor's  wife  while  he  was 
insolvent, "  is  erroneous,  and  ground  for 
reversal.— Boatmen's  Sav.  Bank  v.  Over- 
all, (Mo.)  64. 

Conveyance  between  father  and 

son. 

7.  A  conveyance  made  by  a  father  to  his 
son,  when  insolvent,  in  consideration  of 
improvements  previously  made  on  the 
land  by  the  latter,  and  of  an  agreement  for 
support,  in  pursuance  of  an  oral  contract 
to  do  so,  made  when  the  grantor  was  solv- 
ent, is  not  fraudulent. — Dougherty  v.  Har- 
sel,  (Mo.)583.  ' 

8.  In  an  action  by  an  executor  against 
the  testator's  son  to  enforce  a  note  due  the 
estate  by  the  son,  and  to  set  aside  a  deed 
to  land  made  by  the  son  to  his  children  as 
voluntary  and  fraudulent,  it  appearing 
that  the  grandchildren  had  paid  about 
what  the  land  was  worth,  that  their  grand- 
father had  said  to  them  that  he  did  not 
look  to  the  land  for  the  payment  of  the 
note,  but  intended  it  to  be,  before  they 
bought,  charged  against  their  father  as  an 
advancement,  held,  that  there  was  not  suf- 
ficient evidence  to  set  the  deed  aside  as 
voluntary  or  fraudulent— Garvey  v.  Gar- 
vev,  (Ky.)  534. 

9.  A  father  conveyed  land  to  his  sons  in 
consideration  that  they  would  support 
him  and  his  wife,  and  pay  off  a  mortgage 
on  the  land,  which  the  sons  did,  and,  one 
of  the  sons  (the  older)  having  conveyed 
the  land  to  the  yonnger,  he  sold  it  to  a 
third  party,  and  paid  part  of  the  purchase 
money  to  his  mother,  (the  father  having 
died  in  the  mean  time.)  Meld,  that  the  deed 
from  the  father  could  not  be  set  aside  as 
without  consideration,  or  the  deed  between 
the  sons,  and  from  the  younger  son  to  the 
third  partv,  be  set  aaide  as  fraudulent, 
even  at  the  instance  of  creditors  of  the 
father  whose  claims  existed  at  the  time  the 
first  deed  was  made. — ^Huenks  v.  Bunch, 
(Mo.)  63. 

Change  of  possession. 

10.  A  husband,  being  indebted  at  the 
time,  had  his  wife  empowered  to  trade  as  a 
feme  sole,  and  thereafter  transferred  his 
business  to  her,  conducting  it  afterwards 
as  her  agent,  but  she  had  nothing  to  do 
with  the  management,  bought  no  supplies, 
made  no  sales,  the  entire  management  and 
control  being  left  to  him.    Out  of  the  prof- 


its a  lot  was  bought,  which  was  conveyed 
to  her.  Held,  that  his  creditors  might  set 
aside  his  conveyance  Co  the  wife  as  in  fraud 
of  their  rights,  and  subject  the  land  to  their 
debts.— Gross  v.  Eddinger,  (Ky.)  1. 

Trust  property. 

11.  Where  a  huaband  receives  his  wife's 
money,  not  by  virtue  of  his  marital  rights, 
but  as  her  trustee,  evidencing  the  trust  by 
entries  made  in  a  memorandum  book  pro- 
duced at  the  trial,  and  uses  it  to  buy  lands, 
taking  the  deed  to  her,  his  creditors  can- 
not set  aside  the  deed  as  fraudulent,  and 
subject  the  property  to  the  payment  of 
their  debts.— Cox  v.  CJox,  (Mo.)  585. 

Evidence. 

12.  In  an  action  between  an  attaching 
creditor  and  one  claiming  property  as  a 
bona  fide  purchaser  from  the  debtor,  the 
issue  between  them  being  as  to  whether 
the  sale  was  made  in  good  faith,  evidence 
of  collusion  between  the  debtor  and  an- 
other creditor,  by  which  an  attachment 
was  fraudulently  obtained,  is  inadmissible, 
it  not  appearing  that  there  was  any  con- 
nection between  that  transaction  and  the 
transaction  which  formed  the  basis  of  this 
suit.— Boehm  v.  Calisch,  (Tex.)  293. 
Bemedies. 

13.  A  creditor  who  has  brought  an  action 
to  set  aside  the  debtor's  fraudulent  con- 
veyance, before  levying  an  execution  on 
the  land,  cannot  hold  the  land,  as  against 
another  creditor  who  bad  previousljr  levied 
on  it,  without  first  suing  to  set  aside  the 
fraudulent  conveyance.— 8cott's  £z'x  v. 
Scott,  (Ky.)  59S. 

14.  Under  a  prayer  for  general  relief, 
where  facts  are  alleged  to  show  that  deeds 
were  made  without  consideration,  or  in 
fraud  of  creditors,  the  creditors  are,  upon 

Sroof  of  these  facts,  entitled  to  have  the 
eeds  canceled,  but  not  to  have  them 
treated  as  mortgages,  or  to  be  substituted 
to  the  vendor's  lien  of  the  debtor  for  the 
unpaid  purchase  money.  —  Muenks  v. 
Bunch,  (Mo.)  63. 


OAMnra 

Dealing  in  "futures, "  see  Contracts,  6;  Svi- 
den€e,20. 

Indictment. 

Under  Gen.  St  Ky.  c  47,  art  1,  §  6,  pun- 
ishing anyone  who  shall  setup,  exhibit,  or 
keep  for  himself  any  faro-bank,  gaming 
table,  or  contrivance  used  in  betting,  an  in- 
dictment averring  that  the  contrivance  by 
which  or  upon  which  the  money  was  won 
or  lost  was  commonly  callea  a  **  crap- 
board,  "  without  alle^ng  that  such  a  con- 
trivance was  ordinarily  used  for  purposes 
of  gaming,  is  not  sufficient— Jones  y.  Com- 
monwealth. (Ky.)  128. 


Digiti 


ized  by  Google 


INDEX. 


949 


GABNISHMENT. 

Practice  and  pleading. 

1.  Section  324  of  Arkansas  Code  of  Civil 
Procedure,  as  amended  in  1871,  (Mansf. 
Dig.  §  817)  gives  the  right  to  sue  out  a  writ 
of  garnishment  on  a  judgment,  but  directs 
that  the  debt  shall  be  collected  from  the 
garnishee  as  in  other  cases  of  garnishment, 
(Id.  §  817;)  and  that  can  be  done  only  by 
suing  the  garnishee  as  other  defendants 
are  sued.—St.  Louis,  I.  M.  &  S.  Ry.  Co.  v. 
Richter.  (Ark.)  56. 

2.  Under  Code  Civil  Proc.  Ark.  §  224,  as 
amended  in  1871,  (Mansf.  Dig.  §817,)  giving 
the  right  to  sue  out  a  writ  of  garnishment 
on  a  judgment,  and  directing  (Id.  §  817) 
that  the  debt  shall  be  collected  from  the 
garnishee  as  in  other  cases  of  garnishment, 
a  personal  judgment  can  be  had  against 
such  garnishee  only  upon  summons  and 
trial.— Wingfield  v.  McLure,  (Ark.)  439. 

Gift. 

See  Husband  and  Wife,  18, 14 

Grand  Jury. 

Indictment  by  less  than  requisite  number, 

see  Bail,  6. 
effect  of  excusing  member,  see  Indict' 

ment  and  Infcrmation,  1. 

GBANT. 

Claim  of  title,  see  LimUaiion  of  AeHon$,  7. 

Boundary. 

1.  On  account  of  the  difficulty  of  estab- 
lishing the  line  called  for  in  Power  &  Hew- 
itson'B  colonial  contract,  to  '*run  parallel 
with  the  coast, "  titles  fairly  granted  by  the 
Mexican  or  colonial  authorities  cannot 
now  be  disturbed  by  showing  that  the  land 
granted  may  be  two  or  three  miles  within 
or  without  the  true  boundary.— Sydeck  v 
Duran,  (Tex.)  264. 

Abandonment. 

2.  Althouf^h  title  to  land  obtained  by  a 
settler  under  Mexican  law  was  not,  under 
articles  26  and  27  of  the  decree  of  March  24, 
1825,  perfected  until  after  a  certain  period 
of  occupation  or  cultivation,  yet  the  title 
would  not  lapse  of  itself  upon  failure  to 
perform  such  condition,  but  could  only  be 
forfeited  at  the  instance  of  the  govern- 
ment, through  its  proper  authorities.— By- 
deck  V.  Duran,  (Tex.)  284. 

8.  A  settler  under  Mexican  law,  however, 
lost  his  title  when  he  ceased  to  occup;^^, 
with  the  intention  of  relinquishing  nis 
claim. — Id. 

4.  A  settler.  S.,  under  ^xican  law,  in 
1882,  after  receiving  a  grant  from  an  alcalde 


of  land  supposed  to  be  without  the  limits 
of  a  concession  to  a  certain  colony,  discov- 
ered, as  be  thought,  that  it  was  within  such 
limits,  whereupon  he  applied  to  the  com- 
missioner of  the  colony  for  another  grant, 
basing  his  application  on  the  nullity  of  the 
first  gjant.  but  using  the  expression  "sav- 
ing my  right  to  claim  [reelamas]  that  which 
was  given  to  me  by  mistake.  The  com- 
missioner thereupon  granted  him  another 
tract,  and  two  days  later  granted  the  first- 
named  tract  to  another  settler,  B..  who  in 
his  application  described  the  land  as  that 
relinquished  by  S.  Although  B.'s  title  was 
of  record,  S.  neither  set  up  any  claim  to  the 
land  thus  granted  to  B.,  nor  exercised  any 
acts  of  ownership  over  it,  nor  paid  any  tax- 
es on  it  for  a  period  of  more  than  80  }* ears. 
Held,  that  the  facts  showed  an  intention  on 
the  part  of  8.  to  abandon  the  title  to  the 
tract;  the  expression  in  the  application  for 
the  second  tract  being  susceptible  of  the 
construction  that  he  wished  to  retain  the 
first  grant  only  in  case  he  did  not  get  an- 
other.—Id. 

QTJASDIAS  AND  WARD. 

Pees  of  guardian  ad  litem,  see  Goffis,  2. 
Service  of  process  after  substitution  of 

^ardian  as  plaintiff,  see  Writs,  5. 
Witness,  competency  of,  in  action  against 

guardian,  see  Witness,  8. 

Inability  of  guardian. 

1.  A  person  indebted  to  an  infant's  es- 
tate, and  thereafter  being  appointed  and 
accepting  the  guardianship  of  the  estate, 
as  he  cannot  sue  himselt.  must,  in  legal 
contemplation,  be  considered  as  having 

Eaid  the  debt  to  himself,  and  both  he  ana 
is  sureties  are  answerable  therefor  as  for 
money  actually  received.— Sargent  v.  Wal- 
lis,  (Tex.)  721. 

Ac  counting  —  Expenditures    on 
ward's  behalf. 

2.  The  general  rule  governing  settle- 
ments by  ffuardians  is  that  they  can  only 
be  alloweafor  expenditures  to  the  extent 
of  the  income  of  the  ward's  estate,  unless 
proof  be  made  of  an  order  of  court  author- 
izing them,  and  a  mere  verbal  direction  of 
the  Judge  is  not  a  legal  order  for  this  pur- 
pose.—Jones  V.  Parker,  (Tex.)  222. 

8.  A  guardian  should  be  allowed  credit 
m  his  settlement  for  a  fine  against  his  ward, 
paid  bv  him  in  order  to  obtain  his  release, 
and  also  for  money  paid  for  a  watch,  if 
deemed  necessary  or  proper  to  one  occupy- 
ing his  station  in  life;  especially  if  the 
ward  retained  it  after  his  majority  and 
failed  within  a  reasonable  time  to  return 
it— Id. 

4.  Where  a  guardian  pays  money  to  his 
ward  to  enable  him  to  engage  in  busiaesSi 
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upon  his  representation,  relied  on  by  the 
guardian,  that  he  has  become  of  age,  the 
money  so  paid  should  be  allowed  the  guard- 
ian as  a  credit  in  the  final  settlement  of 
his  accounts. — Id. 

6.  A  representation  made  by  a  ward  to 
his  guaraian  that  he  would  soon  be  21 
years  of  aspe,  and  a  promise  that  the  guard- 
ian should  be  allowed  credit  in  his  final 
settlement  for  goods  sold  him,  will  not  be 
binding  upon  the  ward  either  as  an  estop- 
pel or  as  a  contract. — Id. 

6.  Where  the  wards  are  owners  of  a  cot- 
ton plantation  on  which  is  a  gin-house,  at 
which  the  cotton  of  tenants  and  neighbor- 
ing planters  is  ginned,  repairs,  which  are 
necessary  and  proper,  maae  by  the  guard- 
ian on  the  machinery,  will  be  allowed  in 
his  account,  though  he  may  not  have  re- 
ceived the  authority  of  the  probate  court 
to  make  them.— Waldrip  v.  TuUy,  (Ark.) 
192. 

Guardian's  bond. 

7.  In  an  action  against  a  surety  on  a 
cniardian's  bond,  where  the  principal  is 
dead,  the  fact  that  the  claim  was  not  pre- 
sented for  allowance  against  the  principal 
obligor's  estate  within  the  two  years  lim- 
ited, and  therefore  an  action  to  charge 
such  guardian's  estate  would  be  barred, 
does  not  discharge  the  surety. — Smith  v. 
Smithson.  (Ark.)  49. 

8.  In  an  action  against  a  suretjr  on  a 
guardian's  bond,  where  the  principal  is 
dead,  the  fact  that  the  probate  court,  m  set- 
tling the  guardianship  accounts,  has  not 
directed  the  payment  of  the  amount  found 
due  to  any  one,  cannot  be  taken  to  prove 
that  there  has  been  no  breach  of  the  bond, 
where  a  new  guardian  has  been  appointed, 
but  the  surety's  obligation  is  fixed  without 
a  formal  Judgment  of  the  probate  court 
against  him,  or  his  principal  s  administra- 
tor.—Id. 

Guardian  ad  litem. 

9.  In  a  suit  for  partition  and  sale  of  land, 
the  court  has  no  jurisdiction  to  appoint  a 
guardian  ad  litem  for  infants,  living  out  of 
the  county,  who  are  entitled  to  be  served 
with  a  copy  both  of  the  writ  and  petition, 
but  who  are  only  served  with  a  cojpy  of  the 
writ.— Kremer  v.  Haynie,  (Tex.)  676. 


HABEAS  COBPUS. 

Jurisdiction. 

Under  Const.  Ark.  art.  7.  g  4,  authorizing 
the  supreme  court,  "in  aid  of  its  appellate 
and  supervisory  iurisdiction,  to  issue  writs 
of  cerliorari,  habeas  carpus,^  etc.,  it  has 
jurisdiction  hy  the  writ  of  habeas  corpus,  in 
connection  with  the  writ  of  certiorari,  to 
review  the  proceedings  of  the  chancery 
court  refusing  to  grant  the  writ  of  habeas 


corpus,  in  order  to  liberate  a  person  unlaw- 
fully imprisoned.— State  v.  Neel,  (Ark.) 631. 

HIGHWAYS. 

See,  also.  Turnpikes;  Ways, 
Mandamus  to  compel  removal  of  obstruc- 
tion, see  Mandamus,  1. 
Toll-gate  as  obstruction,  see  Turnpikes,  7. 

Dedication. 

1.  Before  a  city  can  set  up  any  right  of 
control  over  property,  it  must  show  that  it 
has  accepted  the  dedication  of  the  prop- 
erty. Such  acceptance  may  be  express,  or 
may  be  implied  from  long-continued  use 
by  the  public;  though  in  a  state  (such  as 
Texas)  where  much  of  the  land  is  vacant 
both  in  town  and  country,  and  where  every 
one  feels  at  liberty  to  pass  at  will  over 
any  uninclosed  premises,  the  presumption 
ought  not  to  be  generally  indulged  mat  a 
city  has  adopted  a  street  from  the  mere 
fact  of  its  long  use  as  such  by  the  public— 
Gilder  v.  City  of  Brenham,  (Tex.)  309.* 

2.  Where  it  appears  that  a  strip  of  land 
in  a  city  has  never  been  worked  by  the  city; 
has  not  been  delineated  as  a  street  upon 
the  city  map;  that  it  has  been  passed  over 
by  the  public  by  paths  crossing  it  diago- 
nally in  different  airections;  that  the  citr 
has  never  exercised  any  ownership  over  ft 
except  to  authorize  the  mayor  to  relinqui^ 
all  claim  to  it  upon  plaintiff  releasing  all 
claims  to  another  street:  hsld,  this  was  not 
sufficient  to  constitute  an  acceptance  of 
the  strip  as  a  street.— Id. 

Statutory  proceedings. 

8.  Gen.  St.  Ey.  c.  94,  art.  1,  §  17,  provides 
that,  upon  an  application  to  open  a  new 
public  road,  the  county  court  may  require 
the  applicant  to  pay  part  or  all  of  the  costs, 
or  the  county  to  pay  part  or  all  of  such 
costs.  Held,  that  the  county  j  udge  is  vested 
with  a  lar^e  discretion  in  such  cases,  and. 
in  determining  the  question,  may  look  to 
the  financial  ability  of  the  county  as  well 
as  that  of  the  applicant,  and  the  lustice  of 
requiring  the  applicant  to  pay  the  whole 
cost  when  the  opening  of  the  road  is  as 
beneficial  to  others  as  to  the  party  apply- 
ing.—Rawlings  V.  Biggs,  (Ky.)  147. 

Notice. 

4  Under  Rev.  St  Mo.  §  6986.  the  notice 
of  the  presentation  of  a  petition  to  estab- 
lish a  public  road  is  not  required  to  be 
signed. — Dougherty  v.  Brown.  (Mo.)  210. 

0.  Upon  a  petition  to  establish  a  public 
road,  the  county  court  entered  an  order, 
reciting  the  presentation  of  the  petition, 
and  that  it  had  been  proved  to  the  satisfac- 
tion of  the  court  that  due  le^al  notice  had 
been  given  of  the  intended  application, 
etc.  Meld,  on  afpeal,  that,  under  the  facts 
appearing  in  the  record,  the  county  court 
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had  jurisdiction  to  establish  and  open  the 

road.— Id. 

Report  of  commissioners. 

6.  In  Missouri,  proceedings  under  the  act 
of  1888,  (Sess.  Acts,  157,)  to  open  a  public 
road  through  the  lands  of  several  persons, 
will  be  held  void,  where  the  commissioners 
do  not,  as  required  by  the  statute,  make 
their  report  on  or  before  the  first  day  of 
the  term  of  the  county  court  next  after 
their  appointment,  or  malce  a  report  that 
does  cot  contain,  as  required,  a  description 
of  the  land  or  property  taken,  and  for 
which  damages  are  assessed;  following 
Anderson  v.  Pemberton.  1  S.  W.  Rep.  216. 
—Rose  V.  Garrett,  (Mo.)  828. 

7.  Where  a  report  of  commissioners  ap- 
pointed by  the  county  court  to  assess  dam- 
ages caused  bv  opening  a  road  has  been 
filed  in  time,  the  court  may  order  it  to  be 
amended,  and,  on  the  amended  report  be- 
ing filed,  may  approve  it.— Long  v.  Talley, 
(Mo.)  389. 

Damages. 

8.  Where  the  action  of  the  county  Jndge, 
upon  an  application  to  open  a  new  public 
road,  is  appealed  from  to  the  circuit  court, 
the  latter  court  cannot  pass  on  the  amount 
of  damages  as  fixed  by  the  jury  in  the 
county  court.— Rawlings  v. Biggs,  (Ky.)147. 

9.  Gen.  St.  Ky.  c.  94,  art.  1,  g§  8,  9,  pro- 
vides that,  where  any  person  shall  make 
application  to  the  county  court  to  have  a 
new  road  opened  for  the  besefit  of  the  pub- 
lic, a  writ  of  ad  quod  damnum  shall  be 
awarded,  if  desired  by  the  owner  of  the 
land,  and  a  Jury  impaneled  to  fix  compen- 
sation for  the  land  taken.  Meld,  that  the 
inquest  as  to  the  value  is  binding  on  all 
parties,  the  county  as  well  as  the  owner, 
and  cannot  be  assailed  except  for  some  ir- 
regularity that  would  render  the  proceed- 
ing erroneous;  if  the  proceeding  is  reg- 
ular, the  value  and  damages  as  fixed  by  the 
jury  are  conclusive. — Id. 

Appeal. 

10.  Where  remonstrators  against  the  or- 
der of  a  county  court  opening  a  road  file 
exceptions  to  the  award  of  damages,  and 
request  a  Jury,  and  subsequently  appeal  to 
the  circuit  court,  where,  on  trial  anew,  the 
same  result  is  reached,  but  at  such  trial 
the  remonstrators  do  not  insist  upon  their 
exception,  or  en  their  demand  for  a  jury, 
they  cannot  rely  on  these  points,  on  an  ap- 
peal from  the  circuit  court.— Long  v.  M- 
ley,  (Mo.)  889. 

Bepairs. 

11.  Under  the  general  power  conferred 
on  a  road  overseer  by  section  6941,  c.  147, 
Revision  Mo.  1879.  "to  keep  the  roads  in 
his  district  in  good  repair."  it  is  his  duty 
to  accept  the  actually  existing  and  recog- 
nized purblic  roads  in  his  district  at  the 


date  of  his  appointment,  or  that  may  there- 
after be  established  during  his  term  of 
service,  as  the  roads  committpd  to  his  care, 
and  which,  under  the  law,  he  is  bound  to 
keep  in  good  repair,  as  provided  by  the 
statute.— State  v.  Buhler,  (Mo.)  68,  72. 

HOMESTEAD. 

Waiver  of,  by  claim  under  will,  see  WiU,  2. 

Bight  of  widow. 

1.  A  devise  by  a  husband  to  his  wife  >s 
not  to  be  considered  as  in  lieu  of  her  right 
to  homestead;  Rev.  St.  Mo.  §  2693,  ex- 
pressly providing  that  the  power  of  devise 
shall  not  extend  to  homestead,  and  section 
2199  providing  that  a  devise  shall  be  in 
lieu  of  dower,  out  omittingany  such  pro- 
vision as  to  homestead.— Kaes  v.  Gross, 
(Mo.)  840. 

Beassignment. 

2.  Where  a  homestead  has  been  set  aside 
to  a  debtor,  and,  in  course  of  time,  it  in- 
creases in  value  so  as  to  be  worth  more 
than  the  statutory  limit,  it  may  be  reas- 
signed, and  the  excess  applied  to  the  pay- 
ment of  his  debts.— Beckner  v.  Rule,  (Mo.) 
490. 

Lose  of  homestead. 

8.  After  the  death  of  the  testator,  his 
wife  executed  a  deed  to  the  executor,  re- 
leasing, remising,  and  quitclaiming  all  her 
right,  title,  and  interest  in  the  testator's 
estate,  whether  of  dower  or  otherwise,  and 
all  claims  and  demands  against  said  estate, 
whether  under  the  will  or  under  the  law. 
Beld,  that  it  passed  the  widow's  right  of 
homestead.- Mack  v.  Heiss.  (Mo.)  80. 

4.  If  a  creditor  of  a  husband  levies  upon 
and  sells  a  part  of  the  husband's  land,  leav- 
ing enough  land,  however,  for  a  homestead,, 
and  the  wife  subsequently  joins  her  hus- 
band in  a  conveyance  of  the  homestead, 
she  cannot  afterwards  claim  homestead  in 
the  part  previously  levied  upon.— liayburn 
V.  Worton.  (Tenn.)  645. 

5.  Where  a  widow  remarried,  and  re- 
moved with  her  children  and  household 
goods  from  the  homestead  which  she  occu- 

Eied  as  widow,  to  the  home. of  her  second 
usband,  in  another  county,  and  resided 
there  four  years,  with  no  special  intention 
of  returning,  held,  that  she  could  not  after- 
wards claim  the  homestead.— Kaes  v.-Gross, 
(Mo.)  840. 

6.  B.  acquired  land  in  1855  and  1859, 
which  he  claimed  as  his  homestead,  but  the 
deeds  were  not  recorded  until  1871.  In  1888 
a  judgment  against  B.  was  obtained  on  a 
bond  given  by  him  in  1860,  with  K.  as 
surety.  E.  was  compelled  to  pay  |1,000,  for 
which  he  obtained  judgment,  and  levied  on 
the  alleged  homestead,  ffeid  that,  when 
E.  signed  the  bond,  this  created  an  existing 
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cause  of  action  contingent  upon  B.'s  de- 
fault, and  that  the  payment  dj  E.  related 
to  the  date  of  the  bond,  which  rendered 
the  land  liable  to  the  execution,  under  the 
provisions  of  Rev.  St.  Mo.  1879.  §  2695,  pro- 
viding that  a  homestead  shall  be  subject  to 
execution  on  all  causes  of  action  existing 
at  the  time  of  acquiring  it.— Berry  y.  Ew- 
tag,  (Mo.)  877.» 

HOMICIDE. 

I.   MUBDEB. 

II.  IManslaughter. 

III.   JUBTIVIABLE  HOICIOIDB. 

Assault  with  intent  to  kill,  see  Assault  and 
Battery,  2. 

Bail,  admission  to,  see  Bail,  8. 

when  allowable,  see  Bail,  2. 

Evidence  of  experts,  see  Evidence,  18. 

Former  Jeopardy,  conviction  for  aggra- 
vated assault  as  bar,  see  Criminal  Prac- 
tice, 9. 

Insanity  as  defense,  see  Inaanitp, 

I.  MUBDEB. 

Degrees  of. 

1.  With  respect  to  the  doctrine  of  rea- 
sonable doubt  as  applied  to  murder  of  the 
second  degree,  the  rule  is  that  the  evidence 
must  show  beyond  a  reasonable  doubt  the 
absence  of  facts  which  will  reduce,  excuse, 
or  justify  the  killing.— White  v.  State, 
(Tex.)  710.* 

2.  Charge  of  the  court  is  properly  con- 
fined to  murder  of  the  first  degree,  when 
the  evidence  shows  onl^r  a  killing  upon  ex- 
press malice,  and  negatives  a  homicide  of 
a  lower  degree. -^-May  v.  State,  (Tex.)  781, 

3.  A  former  conviction  of  murder  in  the 
second  degree  operates  as  an  acquittal  of 
the  higher  grade,  and  should  limit  the 
charge  on  a  subsequent  trial  to  Ihurder  in 
the  second  de^ee,  and  such  inferior 
grades  as  may  be  indicated  by  the  evidence. 
—Smith  V.  State,  (Tex.)  684. 

Indiotment. 

4.  An  indictment  for  the  offense  of  mur- 
der must  charge,  not  merely  that  the  ac- 
cused murdered,  but  that  he  killed^  the  de- 
ceased—Pierce V.  State,  (Tex.)  111. 

5.  An  indictment  charging,  in  substance, 
that  the  accused,  of  his  malice  afore- 
thought, contriving  and  intending  to  de- 
prive one  A.  of  her  life,  made  an  assault 
upon  the  body  of  A.,  and  discharged  and 
shot  off  against  her  a  pistol  loaded  with 
powder  and  ball,  **and  so  the  grand  jurors 
upon  their  oaths  do  say  that  tae  said"  ac- 
eused,  "in  manner  and  form  aforesaid, 
feloniously,  willfully,  and  of  his  express 
malice  aforethought,  did  kill  and  murder 
the  said''  A.,  sufficiently  charges  murder 
in  the  first  degree.— McConnell  ▼•  State, 
(Tex.)  699. 


Evidence. 

6.  Evidence  of  threats  made  by  deceased, 
and  known  to  defendant,  is  not  admissible 
in  behalf  of  the  latter,  when  he  does  not 
claim  to  have  committed  the  homicide  in 
self-defense.— State  v.  Clum.  (Mo.)  200. 

7.  On  a  trial  for  murder,  evidence  is  in- 
admissible for  defendant  .that  the  deceased 
had  in  her  possession  articles  formerly  be- 
longing to  the  defendant's  deceased  wife, 
or  that  the  death  of  the  latter  was  caused 
by  medicine  administered  by  deceased. 
The  existence  of  those  facts  could  in  no 
possible  way  justify  defendant  in  his  act 
— Id. 

8.  Evidence  that  deceased  went  to  town 
with  the  intention  of  provoking  a  quarrel; 
that  he  grosslv  insulted  deceased,  and  then 
consulted  with  another  person;  that  after- 
wards such  person  got  into  a  fight  with  de- 
ceased, and  killed  him,  while  the  accused 
stood  by  with  a  shotgun.— is  sufficient  to 
sustain  a  conviction  for  aiding  and  abet- 
ting a  murder. — Johns  v.  Commonwealth, 
(Ky.)369. 

9.  On  a  trial  for  murder,  two  witnesses 
having  testified,  for  the  state,  to  the  condi- 
tion of  the  exhnmed  body,  held,  that  it  was 
not  error  to  allow  the  state  to  afterwards 
call  two  other  witnesses,  one  of  whom  was 
a  physician,  to  testify  upon  the  same  mat- 
ter.—McOonnell  T.  State,  (Tex.)  699. 

10.  Upon  a  question  as  to  the  commence- 
ment of  an  aSSray,  where  it  appears  that 
one  party  to  the  affray  had  made  threats 
whicn  were  communicated  to  the  other, 
the  presumption  is  at  least  as  great  that  it 
was  commenced  by  the  party  threatened  as 
that  it  was  commenced  by  the  party  mak- 
ing the  threats.— Patillo  v.  State,  (Tex.)  766. 

Bes  gest». 

11.  Where  the  wife  of  a  defendant, 
charged  with  murder,  was  a  party  to  the 
altercation  resulting  in  the  homicide,  held, 
that  her  acts  and  language  during  tiie  al- 
tercation were  admissible  against  the  hus- 
band.—Cook  v.  State,  (Tex.)  749. 

Insanity— Burden  of  proof. 

12.  Where  insanity  is  set  up  as  a  defense 
to  a  charge  of  murder,  the  burden  of  J^oof 
is  on  the  accused.— Leache  t.  State,  (Tex.) 
589. 

InstniotionB* 

18.  The  court  need  not  instmet  the  Jury 
as  to  the  crime  of  manslaughter,  when  that 
issue  is  not  presented  by  the  evidence.— 
Jones  T.  State,  (Tex.)  280. 

14.  The  charge  of  the  court  must  make 
a  pertinent  application  of  the  case,  cover- 
ing every  theory  arising  out  of  the  evi- 
dence; and  a  conviction  for  murder  will  be 
reversed  when  there  was  evidence,  how- 
ever weak,  supporting  the  theory  for  man- 
slaughter, and  no  instruction  was  given 
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upon  that  view,  although  no  exception  was 
taken  by  defendant.— Liskossi  v.  State, 
(Tex.)  696. 

15.  8o,  also,  the  Judge,  having  instructed 
the  jury  upon  the  theory  that  defendant 
and  A.  acted  together  in  the  commission 
of  the  homicide,  should  also  have  instruct- 
ed them  upon  the  alternative  theory,  aris- 
ing out  of  the  evidence,  viz.,  a  homicide 
-in  which  A.  acted  alone. —Id. 

16.  An  instruction  to  the  effect  that  a 
person  attacked  mav  take  the  life  of  his 
assailant,  "if  there  is  danger,  or  apparent 
danger."  of  losing  his  own  life,  held  open 
to  exception  on  the  ground  of  not  suffi- 
ciently instructing  the  jury  that  they  should 
consider  the  apparent  danger  as  it  appeared 
to  defendant,  in  a  case  where  defendant 
claimed  that  the  deceased  threw  his  hand 
behind  him  at  the  time  of  the  affray,  al- 
though the  evidence  showed  that  he  had 
no  weapons  upon  him  at  the  time. — Patillo 
V.  State,  (Tex.)  766. 

17.  Upon  a  prosecution  for  murder  in  the 
first  degree,  it  is  erroneous  to  charge  as  to 
murder  committed  by  poison,  starving, 
torture,  or  in  the  perpetration  of  certain 
other  crimes,  although  the  statute  makes 
such  cases  murder  in  the  first  degree,  if  the 
case  tried  is  none  of  them;  but  such  error 
is  cured  by  subsequent  instructions  apply- 
ing the  law  to  the  facts.— Steagald  v.  State, 
(Tex.)  771. 

18.  In  the  absence  of  testimony  tending 
'to  inculpate  a  state's  witness  as  an  accom- 
plice, tne  trial  court  properly  refuses  a 
-special  charge  upon  the  law  of  accomplice 
testimony.— May  v.  State,  (Tex.)  781. 

19.  The  general  charge  of  the  court 
should  always  include  the  instruction  that, 
:if  the  jury  do  npt  believe  the  defendant 

guilty,  they  should   acquit.— Steagald  v. 
tate,  (Tex.)771. 

20.  Upon  a  trial  for  the  murder  of  an  in- 
fant, the  theory  of  the  defense,  supported 
^v  defendant's  statement,  was  tnat  the 
cnild  was  killed  by  the  overturning  of  a 
*buggy,  although  the  body,  on  being  ex- 
hunied,  showed  a  pistol  shot  i|i  the  bead. 
He/d,  that  the  defendant  was  entitled  to 
liave  an  instruction  given  upon  the  law  of 
negligent  homicide.— McConnell  v.  State, 
(Tex.)  699. 

21.  Upon  a  trial  for  murder,  conduct  of 
the  accused  towards  his  wife,  which  might 
be  readily  accounted  for  as  the  result  of 
rage  and  excitement  produced  by  knowl- 
•edge  of  his  wife's  infidelity,  and  by  the 
free  use  of  intoxicants,  held,  not  to  call  for 
a  charge  on  the  law  of  insanity.-— Id. 

22.  The  rule  does  not  obtain  in  Texas 
that  the  law  presumes  insanity  to  continue 
«fter  it  is  once  shown  to  exist,  and  a  spe- 
•cial  instruction  to  such  effect  is  properly 
refused  where  the  evidence  is  to  tne  effect 
that  the  insanity  with  which  the  accused 


was  afflicted  was  recurrent.— Leache  v. 
State,  (Tex.)  689. 

28.  (Amission  on  a  trial  for  murder  to 
charge  the  law  of  self-defense,  in  the  ab- 
sence of  any  evidence  tending  to  raise  that 
issue,  is  not  error.— Cook  v.  State,  (Tex.) 
749. 

Sentence. 

24.  Since  the  adoption  of  the  Texas  He- 
vised  Statutes,  it  is  no  longer  necessary 
that  the  final  judgment  in  a  capital  convic- 
tion for  murder  shall  recite  the  mode  of 
execution.— Steagald  v.  State,  (Tex.)  771. 

New  trial  and  appeal. 

25.  Language  of  the  prosecuting  attor- 
ney in  argument,  upon  a  trial  for  murder, 
as  follows:  "The  defendant  in  this  case 
has  stooped  so  low  as  to  drag  before  you 
♦  *  •  the  infidelity  of  his  dead  wife,  and 
publish  her  before  the  court-house  as  a 
prostitute,  "—although  reprehensible,  h£ld 
not  sufficient  ground  for  reversal.- Mc- 
Connell V.  State,  (Tex.)  699.» 

26.  Objections  to  charges  given,  or  to 
the  refusal  of  special  instructions,  should 
be  perpetuated  by  a  bill  of  exceptions. 
When  such  errors  are  raised  for  the  first 
time  in  the  motion  for  new  trial,  the  court 
of  appeals  will  interfere  only  when  it  is 
manliest  that  they  were  calculated  to  in> 
jure  the  rights  of  the  accused.— Leache  v. 
State,  (Tex.)  589. 

27.  Under  Code  Civil  Proc.  Tex.  art.  779, 
providinj^  that  a  new  trial  shall  be  applied 
lor  within  two  days  after  conviction,  but, 
for  good  cause  shown,  the  motion  may.  in 
felony  cases,  be  considered  at  anytime  dur- 
ing the  trial  term,  a  supplementary  motion 
for  a  new  trial,  made  at  a  subsequent  term 
after  an  appeal  has  been  dismissed,  is  prop- 
erly overruled.— Id. 

&.  Charge  of  the  court,  in  the  absence 
of  a  proper  bill  of  exceptions,  will  be  ex* 
amined  only  with  reference  to  funda- 
mental errors,  or  such  as,  under  all  the  cir- 
cumstances of  the  case,  were  calculated  to 
injure  the  rights  of  the  accused.  A  bill  of 
exceptions  taken  f^enerally  to  the  charge 
of  the  court,  specifying  no  particular  er- 
ror, has  no  standing  in  this  court.— Smith 
V.  State,  (Tex.)  684. 

29.  A  special  venire  being  required  in 
Texas  In  a  capital  case,  the  record  on  ap- 
peal should  show  ajfh*matively  that  it  was 
ordered.— Steagald  v.  State,  (Tex.)  771. 

80.  A  motion  for  a  new  trial,  in  a  capital 
case,  alleged,  in  substance,  the  making  of 
threats  and  determined  attempts  to  lynch 
defendant  by  mobs  in  the  county  where 
the  case  was  pending;  that  no  one  dared  to 
move  for  a  change  of  venue;  that  the  trial 
judge,  upon  being  applied  to  personally  to 
order  a  change  on  his  own  motion,  refused 
to  do  so,  giving  no  reason,  although  he  had 
full  knowledge  of  the  facts;  Uiat  defend 
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ant  was  obliged  to  go  to  trial  without  time 
for  preparation,  and  with  a  prejudiced 
jury,  for  fear  of  the  mob,  and  only  obtained 
an  attorney  to  defend  him  by  the  court's 
compelling  an  attorney,  against  his  will,  to 
do  so.  Held,  that  the  refusal  of  a  new  trial, 
upon  such  motion,  without  taking  evidence 
upon  the  matters  alleged,  was  error.— Id. 

II.  Manslaughter. 
What  constitutes. 

81.  Where  a  man  and  his  wife  had  a 
fight,  and.  on  his  starting  for  his  knife  and 
threatening  to  cut  her  throat,  she  fled  from 
the  house,  and  the  next  morning  was 
found  in  the  snow  frozen  to  death,  the 
question  whether,  taking  into  considera- 
tion the  previous  conduct  of  the  deceased, 
her  disposition  and  ability  to  fight  with  her 
husband,  their  comparative  physical  pow- 
ers, and  all  circumstances  proved  in  the 
case,  her  fear  was  well  grounded  or  rea- 
sonable, ought  to  be  sent  to  the  jury,  with 
instructions  that,  if  her  fear  was  unreason- 
able, they  must  acquit. — Hendrickson  v. 
Commonwealth,  (Ey.)  166. 

Evidence. 

82.  Where  there  is  doubt  as  to  whether 
the  killing  was  done  from  malice  or  from  a 
sense  of  real  danger,  and  there  is  evidence 
that  deceased  commenced  the  attack,  tes- 
timony of  the  turbulent  character  of  the 
deceased  is  admissible. —State  v.  Downs, 
(Mo.)  219. 

83.  Where  there  is  evidence  to  show  an 
actual  assault  by  deceased  upon  defendant, 
evidence  of  previous  threats  by  deceased, 
whether  communicated  to  the  defendant  or 
not.  is  admissible;  but  not  so  where  the  as- 
sault is  made,  not  on  defendant,  but  on  his 
son. — Id. 

84.  Testimony  by  defendant  that  he  be- 
lieved deceased  was  about  to  do  his  (de- 
fendant's) son  some  great  personal  injury 
is  inadmissible,  as  it  can  have  no  bearing  on 
the  question  whether  there  was  reasonable 
ground  for  such  belief. — Id. 

Instructions. 

85.  Where  it  appears  that  deceased  was 
in  the  act  of  attempting  to  strike  defend- 
ant's son,  of  11  years  of  age.  when  defend- 
ant seized  a  bottle  out  of  which  deceased 
and  others  were  drinking  whisky,  and 
struck  him  a  fatal  blow  on  the  head,  it  is 
error  to  instruct  the  jury  on  manslaughter 
in  the  first  degree,  under  Rev.  St.  Mo.  1879, 
§  1288,  in  which  that  crime  is  defined  as  the 
killing  of  a  human  being  while  the  accused 
is  attempting  to  commit  a  crime  less  than 
felony,  when  such  killing  would  be  murder 
at  common  law.— State  v.  Downs,  (Mo.) 
219. 

86.  Where  there  are  facts  in  proof  which 
show  that  the  killing  happened  through  the 
defendant  recklessly  discharging  his  pistol 


in  a  public  place,  the  court  ought  to  in- 
struct the  jury  as  to  negligent  homicide  i]» 
the  second  degree.— Ourtis  v.  State,  (Tex.) 
86. 

87.  Where  the  accused  is  on  trial  for 
manslaughter,  it  is  error  for  the  court  to- 
instruct  the  jury  in  regard  to  the  crime  of 
murder  in  the  first  and  second  degrees,  es- 
pecially if  they  are  told  if  they  find  the  ac- 
cused guilty  of  murder  in  the  first  or  sec- 
ond degree  to  return  a  verdict  for  man- 
slaughter.—Parker  V.  State,  (Tex.)  100. 

88.  Under  Pen.  Code  Tex.  art,  593.  defin- 
ing manslaughter  to  be  "voluntary  homi- 
cide committed  under  the  immediate  influ- 
ence of  sudden  passion  arising  from  an  ad- 
equate cause."  etc.,  and  article  597,  par.  4, 
providing  that  'Mnsulting  words,  etc.,  of  the 
person  killed  towards  a  female  relation  of 
the  party  guilty  of  the  homicide"  are 
deemed  an  adequate  cause,  and  article- 
598,  providing  that,  when  it  is  sought  to  re- 
duce the  homicide  to  manslaughter  by  rea- 
son of  this  character  of  provocation,  it 
must  appear  that  the  killing  took  place,  if 
defendant  was  not  present,  or  did  not  hear 
the  words,  so  soon  thereafter  as  the  de- 
fendant may  meet  the  person  killed,  after 
being  informed  of  such  insults,  it  is  error 
on  the  trial  of  an  indictment  for  murder, 
when  the  killing  was  claimed  to  have  re- 
sulted from  such  insults,  not  heard  at  the 
time  by  the  accused,  to  charge  that  the 
killing  must  have  been  *'done  under  the- 
immediate  influence  of  sudden  passion, "  to- 
reduce  it  to  manslaughter. — Orman  v.State, 
(Tex.)  468. 

in.  Justifiable  HomciBE. 

Self-defense. 

89.  Although  one  committing  a  homicide- 
may  have  provoked  the  combat,  or  pro- 
duced the  occasion  by  his  own  wrongful 
acts,  yet,  if  those  acts  were  not  cleaiiy  cal- 
culated or  intended  to  have  such  effect,  hlsk 
right  of  self-defense  would  not  be  thereby 
compromitted.— White  v.  State.  (Tex.)  710. 

40.  If  the  evidence  upon  a  trial  for  mur- 
der discloses  the  homicidal  act  to  have  been 
performed  in  the  presence  of  actual  danger 
to  the  slaver,  the  charge  properly  omits  to 
instruct  the  jury  with  respect  to  imaginary, 
danger. — Id. 

41.  Where,  on  the  trial  of  an  indictment 
for  murder,  it  appears  from  the  evidence- 
that,  if  the  deceased  made  an  attack  upon 
the  person  of  the  accused,  it  was  a  murder- 
ous attack,  coming  clearly  within  the  pro- 
vision of  Pen.  Code  Tex.  art.  568.  it  is  er^ 
ror  to  charge,  on  the  subject  of  self-de- 
fense, unqualifiedly  that,  if  the  killing  wae 
done  to  protect  the  person  against  an  un- 
lawful and  violent  attack,  and  such  unlaw- 
ful and  violent  attack  was  not  mutual,  or 
was  not  such  as  is  described  in  article  568, 
Pen.  Code,  then  the  party  must  have  ro- 
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sorted  to  all  other  means  to  prevent  the  in- 
jury, and  the  killing  mast  have  taken  place 
while  the  person  killed  was  in  the  very  act 
of  making  such  unlawful  and  violent  at- 
tack.—Orman  V.  State,  (Tex.)  468. 

Jostiflcation. 

42.  A  peace  oflScer,  having  arrested  one 
upon  a  warrant  for  bastardy  or  other  mis- 
demeanor, may  not,  in  order  to  prevent  the 
offender's  escape,  kill  him  when  fleeing. — 
Head  v.  Martin,  (Ky.)  633. 

HUSBAND  AND  WIFE. 

See,  also,  Divorce;  Dower;  Homestead. 

Action  by  husband  as  wife's  attorney,  see 
Landlord  and  Tenant,  4,  5. 

Community  propertv,  hoT^i  fide  purchaser 
of,  see  Veridor  ana  Vendee,  8. 

Contract,  wife's  power  to  make,  see  Con- 
fiict  of  Laws, 

Custody  of  children,  see  Parent  and  Ohild, 

Estoppel,  see  Judgment,  7. 

Fraudulent  conveyances  between,  see 
Fraudulent  Conveyaneee,  1,  10.  11. 

Mortgage,  fraud  in  obtaining  wife's  signa- 
ture, see  Mortgagee,  8,  9. 

Will,  wife's  capacity  to  make,  see  WiU,  1. 

Community  property. 

1.  As.  in  Texas,  the  revenue  of  the  wife's 
separate  estate  is  community  property, 
which  the  husband  may  use  without  lia- 
bility to  the  wife,  in  an  action  by  her 
aeainst  his  executor  to  recover  the  value 
of  the  separate  estate  diverted  by  her  hus- 
band, interest  is  recoverable  only  from  the 
date  of  his  decease.— Richardson  v.  Hutch- 
ins,  (Tex.)  376. 

2.  If  a  husband  diverts  his  wife's  sepa- 
rate estate,  and  uses  it  in  the  community 
business,  no  express  promise  to  repay  its 
value  need  be  proved  to  enable  the  wife  to 
recover  the  amount  from  the  husband's  ex- 
ecutor.— Id. 

3.  Where  the  main  issue  is  as  to  whether 
certain  land  was  at  the  date  of  a  title  deed 
separate  or  community  property,  evidence 
that  B.,  the  husband,  owned,  as  separate 
property,  certain  land  certificates;  tnat  35 
years  before  the  suit  he  conveyed  them  to 
one  M. ;  that  on  the  same  day  M.  executed 
a  mortgage  to  B.  of  said  certificates,  and 
the  land  to  be  conveyed  thereunder,  recit- 
ing that  M.  had  conveyed  to  B.  the  land  in 
controversy,  and  providing  that  the  mort- 
gage should  be  void  on  condition  that  M. 
should  make  a  good  and  valid  title  to  B.  of 
said  land,  and  keep  him  and  his  heirs  in 

Sossession;  and  evidence  of  a  deed  from 
[.  to  B.  of  the  land  in  controversy  for  the 
same  consideration  as  that  for  the  certifi- 
cates,—justifies  the  Jury  in  finding  that  the 
conveyances  were  in  fact  an  exchange,  and 
that  the  land  so  conveyed  to  B.  was  his 


separate  property,  the  deeds  being  ancient, 
and  the  parties  thereto  being  dead.— Word 
V.  Box,  (Tex.)  93. 

4.  The  half  interest  of  the  husband  in 
community  property  passes  to  his  heirs  on 
his  death,  and  is  subject  to  sale  for  the 
debts  of  the  heirs,  but  a  purchaser  of 
their  interest  acquires  no  right  to  the  pos- 
session of  any  part  of  the  property  until 
the  death  of  the  wife.— Harris  v.  Seins- 
heimer,  (Tex.)307. 

Charges  upon  wife's  separate  prop- 
erty. 

5.  Where  a  married  woman  bid  in  her 
husband's  law-books  at  an  execution  sale, 
and  gave  her  promissory  note  for  the 
amount  of  his  claim  to  the  judgment  cred- 
itor, in  an  action  to  subject  the  wife's  sep- 
arate estate  to  the  payment  of  said  note, 
held  that,  as  the  note  itself  did  not  charge 
the  wife's  separate  estate,  and  as  the  law- 
books were  never  conveyed  to  the  wife's 
sole  and  separate  use,  and  were  never  set- 
tled upon  her  in  any  way,  her  separate  es- 
tate could  not  be  charged  with  the  pay- 
ment of  the  note. — Jordon  v.  Keeble, 
(Tenn.)511. 

6.  A  promissory  note  in  the  usual  form, 
made  by  a  married  woman,  which  con- 
tains nothing  about  the  separate  estate  of 
the  wife,  does  not  constitute  a  charge  upon 
the  wife's  personal  estate,  and  parol  evi- 
dence is  not  admissible  to  prove  that  the 
note  was  intended  as  a  charge. — Id. 

7.  Before  a  court  of  equity  will  decree 
the  satisfaction  of  a  judgment  at  law 
against  a  married  woman  out  of  her  sep- 
arate estate,  it  must  be  made  to  appear  that 
the  married  woman  has.  by  a  valid  promise 
or  enjoyment,  charged  the  payment  of  the 
debt,  upon  which  the  judgment  was  ren- 
dered, on  her  separate  estate. — Id. 

8.  Where  a  married  woman  who  owns 
land  as  her  separate  property,  without  re- 
striction upon  her  power  of  enjoyment  or 
alienation,  executes  a  promissory  note  to 
the  administrator  of  a  decedent  *"  for  nec- 
essaries furnished  me  by  [the  decedent]  in 
his  life-time,  and  I  bind  my  separate  estate 
for  the  payment  of  this  note,  *  held,  that 
the  note  was  a  charge  upon  the  land;  the 
fact  that  the  necessaries  for  which  it  was 
given  were  furnished  before  the  execution 
of  the  note  being  unimportant,  when  it  ap- 
pears they  were  furnished  to  the  wife  alone 
upon  the  credit  of  her  separate  estate. 
TuRNBT,  C.  J.,  dissents.— Warren  v.  Free- 
man, (Ten  n.)  518. 

9.  A  charge  upon  the  separate  property 
of  a  wife  is  not  a  lien  upon  her  land,  and 
does  not  restrict  her  power  of  bona  fide 
alienation. — Id. 

10.  Any  contract  which  will  authorize  a 
court  of  equity  to  subject  a  wife's  personal 
property  to  the  charge  of  her  debt  will 
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warrant  the  subjection  of  her  land  held  to 
the  same  uses;  and  a  privy  examination  or 
authentication  for  registration  is  not  nec- 
essary to  mal^e  her  contract  a  charge  upon 
the  land.— Id. 

11.  Lands  of  a  decedent  were  sold  to  a 
married  woman  under  a  decree  of  a  chan- 
cery court,  and  the  title  by  the  decree 
vested  in  her  to  7ier  sole  and  separate  use, 
free  from  all  debts  or  contracts  of  her  hus- 
band»  and  a  conveyance  was  made  by  the 
heirs  of  the  decedent  of  the  lands  to  her, 
trithout  restrietian  or  limitation  upon  Iter  title, 
a  year  after  the  decree.  Held,  that  all  the 
title  the  heirs  had  was  divested  by  the  de- 
cree of  ihe  court  confirming  the  sale,  and 
no  title  passed  by  their  subsequent  deed, 
and  that  the  married  woman  had  the  right 
to  charge  the  lands  as  her  separate  prop- 
erty for  her  debts.— Id. 

Antenuptial  contract 

12.  By  an  antenuptial  contract  between 
the  testator  and  his  wife»  the  testator,  in 
consideration  of  her  affreement  to  release 
her  claim  of  dower  m  his  estate,  be- 
(^ueathed  and  gave  to  his  future  wife,  in 
lieu  of  dower,  the  sum  of  |1,000.  There 
being  no  ambiguity,  conflict,  or  obscurity 
in  the  words  employed  in  the  contract, 
/leld,  that  the  only  right  released  by  the 
wife  was  the  right  of  dower,  and  not  the 
ri?ht  of  homestead.— Mack  v.  Heiss,  (Mo.) 
80. 

Gift. 

18.  Where  a  husband  surrenders  an  ob- 
ligation for  bonds,  and  takes  in  its  place  a 
new  obligation  in  his  wife's  favor,  and  de- 
livers this  to  a  third  person,  with  instruc- 
tions to  collect  and  hold  the  interest  for 
the  wife's  benefit,  and,  although  after- 
wards resuming  possession  of  the  obliga- 
tion, and  using  its  proceeds,  repeatedly  de- 
clares, before  and  afterwards,  that  he  in- 
tended a  gift  to  his  wife,  the  fact  of  the 
g'ft  18  clearly  established.— Richardson  v. 
utchins.  (Tex.)  276. 

14.  Property  worth  $75,000  is  not  an  un- 
reasonable provision  by  way  of  gift  for  a 
husband  owing  |159,000,  but  worth  at  the 
time,  and  always  afterwards,  not  less  than 
$800,000,  to  make  for  his  wife.  His  cred- 
itors cannot  impeach  such  a  gift.— Id. 


ImprovementB. 

Bona  fide  possessor,   allowance  for,   see 
Ejectment,  5. 

INDICTMENT  AND  INFOR- 
MATION. 

See.  also.  Burglary,  1;  DisorderlyHouses,  1; 
Embeulement,  4;  Extortion;  TaUe  JPte- 


tenses,  2,  8;  Gaming;  Homicide,  4, 6;  Lar- 
ceny, 4,  5;  Bape,  1;  Beceiting  Stolen 
Goods,  1. 

Ambiguity  in,  see  False  Pretenses,  8. 

Competency  of,  as  evidence,  see  Criminal 
Practice,  17,  18. 

Description  of  property,  see  Burglary,  2. 

Larceny,  allegation  of  ownership  in  minor, 
see  Larceny,  4. 

Severance,  see  Criminal  Practiee,  8. 

Variance,  see  Larceny,  5. 

Verdict,  general  verdict  on  indictments  for 
different  offenses,  see  Criminal  Praefiee, 
45. 

Finding. 

1.  In  Texas,  the  validity  of  an  indict- 
ment is  not  affected  by  the  fact  that  the 
^rand  jury,  before  the  presentment  of  the 
indictment,  excused  one  of  its  members, 
leaving  only  11  members  present. — Watts 
V.  State,  (Tex.)  769. 

Description  of  offense. 

2.  The  Illustrated  Police  News  and  the 
Police  Gazette  being  publications  specially 
enumerated  in  article  4665.  Gen.  Laws  Tex. 
(17th  Leg.  Sp.  Sess.  18,)  as  among  those  the 
sale  of  which  cannot  be  pursued  as  an  oc- 
cupation without  the  payment  of  the  tax 
levied  therefor,  it  is  not  necessary  that  the 
indictment  should  further  describe  them 
than  by  name.— Baldwin  v.  State,  (Tex.) 
109. 

8.  If,  eliminating  surplusage,  an  indict- 
ment so  avers  the  constituents  of  the  of- 
fense as  to  apprise  the  defendant  of  the 
charge  against  him.  and  to  enable  him  to 
plead  the  Judgment  in  bar  of  another  prose- 
cution, it  is  ffood,  in  substance,  under 
Texas  Code.— McConnell  v.  State,  (Tex.) 
699. 

Description  of  property. 

4.  An  indictment  for  fraudulently  re- 
moving from  the  state  ^a  chestnut  sorrel 
pony,**  and  one  **8tudebaker  two-horse 
wagon, "  which  were  mortgaged,  is  not  sus- 
tained bv  proof  of  a  sorrei  pony,  or  by 
proof  of  a  Wagon  which  is  not  a  Stude- 
baker,  and  not  a  two-horse  wagon.— Loyd 
V.  State.  (Tex.)  670. 

5.  Under  an  indictment  for  fraudulently 
disposing  of  mortgaged  property  described 
as  four  bales  of  cotton,  a  mortage  of 
"crop  of  cotton  to  be  raised  durmg  the 
year  1886"  is  not  admissible  in  evidence.— 
Honeycut  v.  State,  (Tex.)  718. 

Allegation  of  date. 

6.  An  indictment  for  forgery,  which 
charges  the  offense  to  have  been  commit- 
ted upon  a  date  subsequent  to  its  present- 
ment, is  fatally  defective.— Lee  v.  State, 
(Tex.189. 

7.  Under  Code  Crim.  Proc.  Tex.  §  430. 
subsec.  6,  providing  that  an  information 
"is  sufficient  if    *   *    *    the  time  of  the 
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commission  of  the  offense  be  some  date 
anterior  to  the  filing  of  the  information, 
and  that  the  offense  does  not  appear  to  be 
barred  by  limitation,  **  an  information  pre- 
sented and  filed  on  the  day  the  offense  is 
alleged  to  have  been  committed  is  fatally 
defective,  notwithstanding  the  complaint 
shows  that  it  was  filed  subsequent  to  the 
commission  of  the  offense. — Kennedy  v. 
State,  (Tex.)  480. 

INFANCY. 

Guardian    ad    litem,    see    Guardian   and 
Ward,  9. 

Conveyanoe  by  infiint. 

1.  Under  the  Arkansas  statute,  authoriz- 
inethe  probate  court  to  remove  the  dis- 
ability of  minors  "to  transact  business  in 
general  or  any  particular  business  speci- 
fied,"  a  probate  court  has  no  Jurisdiction 
to  remove  the  disabilities  of  minors,  re- 
spectively 7, 10,  and  12  years  of  age,  so  as 
to  empower  them  to  self  and  convey  a  val- 
uable tract  of  land.— Doles  v.  Hilton,  (Ark.) 
198. 

2.  An  infant  having  executed  a  bond  to 
convey  land  when  he  should  come  of  age 
to  A.,  subsequently,  and  while  still  an  in- 
fant, executed  a  deed  for  the  same  land  to 
B.,  who  purchased  in  ignorance  of  the 
prior  bond  to  A.  BM,  that  the  deed  of  an 
infant  being  voidable,  and  the  infant  hav- 
ing executed  a  deed  to  A.  after  he  came  of 
age,  this  was  a  disaflBrmance  of  his  deed 
made  while  a  minor  to  B.,  and  vested  title 
in  A. .  though  the  purchase  money  received 
from  B.  was  not  returned.— Vallandingham 
V.  Johnson,  (Ky.)  173.* 

Avoidance  of  deed  by  infimt. 

3.  An  officer,  taking  the  acknowledgment 
of  an  infant  to  a  deed,  inquired  if  she  was 
of  age,  and  one  of  the  other  grantors  an- 
swered, ahead  of  her,  that  she  was;  the  in- 
fant remained  silent,  and  si^ed  the  deed, 
which  was  afterwards  delivered  to  the 
grantee.  The  grantee  was  not  present 
when  the  acknowledgment  was  taken,  and 
received  the  deed  in  ignorance  of  what  had 
then  been  said  to  the  officer,  and  without 
making  any  inquiry  as  to  the  age  of  the  in- 
fant. Meld,  that  the  infant  might  avoid  the 
deed,  as  the  grantee  could  not  be  regarded 
as  taking  the  property  upon  the  implied 
representation  that  she  was  of  age;  nor 
could  the  officer  be  regarded  as  his  {igent, 
so  as  to  charge  him  with  notice  of  grant- 
or's minority  from  what  occurred  at  the 
acknowledgment.  —  Vogelsang  v.  Null, 
(Tex.j  451. 

4.  In  an  action  by  one  to  set  aside  a  deed 
made  while  she  was  an  infant,  and  to  re- 
cover the  property  convej^ed,  it  appearing 
that  the  grantee  had  paid  the  purchase 
money  to  the  infant's  agent,  but  tne  agent 


had  never  paid  it  over  to  her,  held,  that  the 
infant  was  not  bound  to  restore  the  pur- 
chase monev  before  rescinding  the  deed, 
as  her  appointment  of  the  agent  was  not 
binding  on  her,  but  voidable,  and  her  act, 
in  bringing  suit  to  recover  the  property, 
was  an  avoidance  of  the  appointment. — Id. 

INJUNCTION. 

Dissolution,  see  Appeal,  1. 

Judgment,  to  restrain  execution,  see  Judg- 
meni,  12. 

Tax,  to  restrain  collection  of  school  tax, 
see  Schools  and  School- Districts. 

in  aid  of  tax  collection,  see  Taxa- 
tion, 5. 

Bight  to  ix^unction. 

1.  Where  the  boundary  line  is  in  dispute, 
an  injunction  to  restrain  the  defendants 
from  entering  upon  a  "disputed  strip  of 
ground"  upon  which  there  is  a  mine,  will 
not  lie  as  an  original  and  independent  suit 
to  try  the  title  to  the  disputed  ground,  held 
and  possessed  bv  the  defendants  under 
claim  of  Tight  ana  color  of  title.— Smith  v. 
Jamison,  (Mo.)  212. 

2.  A  complaint  seeking  to  enjoin  an  ex-  * 
ecution  on  a  judgment  at  law  is  demurra- 
ble, unless  it  show  that  complainant  has  no 
full  and  adequate  remedy  at  law,  by  appeal, 
certiorari,  or  application  to  the  court  which 
rendered  the  Judgment.— Wing  field  v.  Mc- 
Lure,  (Ark.)  439. 

Dissolution. 

8.  Where  an  injunction  is  granted  en- 
joining execution  upon  a  voiof  judgment, 
damages  wil!  not  be  assigned  on  dissolving 
the  injunction.  —  Wingfleld  v.  McLure^ 
(Ark.)  439. 

INSANITY. 

Burden  of  proof,  see  Homicide,  12. 
Presumption  of  continuance,  see  Homicide,. 
22. 

Criminal  responsibility. 

The  law  does  not  require,  as  the  condi- 
tion for  criminal  responsibility,  the  posses- 
sion of  one's  faculties  in  full  vigor,  or  a 
mind  unimpaired  by  disease  or  infirmity. 
The  mind  may  be  weakened  by  disease,  or 
impaired,  and  yet  the  accused  be  criminally 
responsible.  He  can  only  discharge  him- 
self from  responsibility  by  proving  that  his 
intellect  was  so  disordered  that  he  did  not 
know  the  nature  and  quality  of  the  act 
he  was  doing,  and  that  It  was  an  act  which 
he  ought  not  to  do.  —  Leache  v.  State, 
(Tex.)589. 

Insolvency. 

See  Assignment  for  Benefit  of  CredUors^ 
Bankruptcy, 
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INSURANCE. 

I.  Fire  Insurance. 
II.  Mutual  Benefit  Societucb. 
III.  Insurance  Companies. 

I.  Fire  Insurance. 

Conditions — Transfer  of  interest. 

1.  A  transfer  of  the  legal  title  to  prop- 
erty to  another  for  the  mere  purpose  (not, 
however,  accomplished)  of  having  him 
negotiate  a  loan  upon  it  for  the  grantor 
does  not  show  a  breach  of  a  condition  in 
an  insurance  policy  against  sale,  transfer, 
or  change  in  title,  or  that  the  interest  of  the 
insured  is  not  the  entire  unconditional  and 
sole  ownershiD  for  the  benefit  of  the  as- 
sured.—New  Orleans  Ins.  Co.  v.  Gordon, 
(Tex.)  718. 

Waiver  of. 

2.  The  fact  that  an  insurance  is  obtained 
upon  the  stock  of  merchandise  in  a  coun- 
try store,  and  that  gunpowder  is  usually 
kept  and  sold  or  classed  with  the  articles 
comprising  such  merchandise,  will  not  au- 
thorize the  sale  of  gunpowder,  if  by  the 
terms  of  the  contract  it  is  prohibited,  and 
the  policy  declared  void  if  violated  in  that 
particular. — Western  Assur.  Co.  v.  Rector, 
(Kv.)415. 

8.  A  policy  of  insurance  on  a  country 
store-house,  and  the  tftock  of  drj  goods, 
clothing,  hardware,  and  groceries  con- 
tained therein,  provided  that,  if  gunpowder 
were  kept,  the  policy  should  be  void.  The 
insured  had  gunpowder  in  the  store  at  the 
time  the  builaing  and  stock  were  destroyed 
by  fire.  Held,  there  could  be  no  recovery 
on  the  policy,  although  it  appeared  that 
the  agent  of  the  company  knew,  when  the 
application  for  insurance  was  made,  that 
the  insured  kept  gunpowder  in  slock,  and 
intended  to  keep  it.  and  the  agent  repre- 
sented that  the  provision  in  the  policy  did 
not  prevent  the  insured  from  keeping  the 
powder. — Id. 

4.  Where  a  policy  of  fire  insurance  pro- 
vided that  the  company  should  not  be  liable 
for  any  loss  or  damage  under  the  policy  if 
default  should  be  made  in  the  payment  of 
any  premium,  and  that  the  poli<^  should 
be  void  if  the  assured  should  neglect  to 
pay  the  premium,  /uld,  the  fact  that  an 
agent  of  the  company  made  demand  for 
the  premium  after  default  b}r  the  insured, 
and  threatened  to  sue  for  it  if  it  were  not 
paid  by  a  certain  day,  did  not  constitato  a 
waiver  of  the  forfeiture,  so  as  to  make  the 
company  liable  for  a  subsequent  loss;  es- 
pecially as  it  appeared  that  the  a^ent  who 
acted  m  the  matter  had  authority  to  re- 
ceive applications  and  to  collect  premiums 
only,  and  not  to  make  contracts  of  insur- 
ance.—Cohen  V.  Continental  Fire  Ins.  Co., 
.(Tex.)  296. 


6.  Where  a  policy  of  insurance  provides 
for  a  forfeiture  upon  failure  to  pay  premi- 
ums which  are  to  fall  due,  but  does  not 
stipulate  that  upon  such  failure  the  over- 
due premium  shall  be  considered  as 
earned,  a  demand  and  payment  of  snch 
premium  constitutes  a  waiver  of  the  f or- 
iel ture.  But  such  is  not  the  case  when  the 
policv  provides  that,  upon  default  in  any 
installment,  the  insurance  shall  cease,  and 
the  installment  be  considered  as  earned; 
for  then  the  insurer  has  the  right  to  the 
premium  although  the  insurance  is  for- 
feited, and  hence  demand  and  payment  of 
the  premium  is  no  waiver.— Id. 

Benewal. 

6.  An  insurance  company,  through  its 
authorized  agent,  may  contract  by  parol 
for  the  renewal  of  a  fire  insurance 'policy, 
although  it  may  be  stipulated  on  the  face 
of  the  existing  policy  that  it  shall  not  be 
renewed  in  that  maniier.— Cohen  v.  Conti- 
nental Fire  Ins.  Co.,  (Tex.)  396. 

Action  on  policy. 

7.  Where  the  insured  assigns  his  policy 
to  a  creditor  as  collateral  security  for  the 
debt  due  the  creditor,  suit  on  the  policy 
may  be  in  the  name  of  the  creditor  alone 
as  assignee,  or  in  the  name  of  the  insured 
for  the  use  of  the  creditor.— Kew  Orleans 
Ins.  Co.  V.  Gordon,  (Tex.)  718. 

II.  Mutual  Benefit  Societies. 
Benefloiaries. 

8.  A  member  of  a  mutual  benefit  asso- 
elation  requested  that  his  benefit  certifi- 
cate be  issued  payable  to  his  children, 
naming  them,  upon  nis  death.  The  certifi- 
cate as  issued  was  payable  to  his  children 
generally,  without  naming  iJiem.  Held,  that 
the  certificate  included  children  born  after 
its  issuance,  it  appearing  that  one  of  the 
main  objects  of  the  association  was  to  pro- 
vide a  fund  for  the  benefit  of  the  entire 
family  of  a  member,  and  not  to  restrict  it 
to  a  portion,  and  that  the  charter  contained 
no  provision  allowing  an  applicant  to  des- 
ignate the  beneficiary.— Thomas  v.  Leake, 
(Tex.)  708. 

9.  Where  the  charter  of  a  mutual  benefit 
society  provides  that  the  funds  shall  be  for 
therelief  of  the  member's  family,  and  shall 
be  exempt  from  seizure  under  legal  process 
to  pay  any  debt  of  the  deceased  member,  a 
certincate  of  membership,  payable  to  the 
widow  of  the  member,  is  for  the  benefit  of 
the  member's  family,  and  cannot  be  seized, 
upon  the  death  of  the  member,  by  the 
widow's  creditors.— Schillinger  v.  3oes, 
(Ky.)437. 

10.  A.  had  certificates  of  membership 
in  several  mutual  benefit  associations,  all 
payable  to  his  wife,  she  bein^  empowered 
to  trade  as  ^ferne  sole.  Becoming  indebted, 
he  in  his  last  illness  canceled  those  certifl- 
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■cates.  and  took  out  new  ones,  payable  to 
liis  wife  in  trust  for  Jierself  and  children. 
Held,  this  was  no  fraud  on  the  wife's  cred- 
itors, as  she  had  no  vested  rights  under 
the  original  certificates  that  the  husband 
could  not  control;  it  appearing  from  the 
charters  of  the  associations  that  their  chief 
object  was  to  provide  a  fund  for  the  fam- 
ilies of  deceased  members,  and  that  the 
member,  after  designating  in  his  certificate 
who  should  receive  the  benefit  on  his 
death,  might  surrender  that,  and  obtain  a 
new  certificate  payable  to  some  other  per- 
son.—Id. 

Ill,  Insurance  Companies. 

Conduct  of  business. 

11.  Since  the  amendments  introduced 
into  the  fire  and  marine  insurance  laws  by 
the  act  of  1877,  providing,  among  other 
things.  (Rev.  St.  Mo.  1879,  §  5988,)  that  any 
mutual  fire  and  marine  insurance  company 
may.  upon  a  majority  vote  of  its  members, 
** charge  and  receive  for  the  mutual  benefit 
of  all  Its  policy-holders  cash  in  pa^'ment  of 
premiums  on  such  of  its  policies'^  as  shall 
be  determined  on,  a  company  organized  as 
a  mutual  company  does  not  expose  itself 
to  the  charge  of  doing  business  upon  the 
Joint-stock  plan  by  receiving  all-cash  pre- 
miums on  all  policies  running  less  than  six 
years;  nor  is  there  any  objection  to  its 
issuing  policies  for  less  than  six  years,  ex- 
cept policies  issued  on  account  of  notes 
given  at  the  organization  of  companies  or- 
ganized without  a  guaranty  fund,  which 
are  expressly  required  to  run  for  not  less 
than  SIX  years.— -State  v.  Manufacturers' 
Mut.  Fire  Ins.  Co.,  (Mo.)  883. 

INTEBEST. 

See,  also.  Usury. 

For  use  of  wife's  separate  estate,  see  Hus- 
band and  Wife,  1. 

On  claims  against  decedents,  see  Executors 
and  Administrators,  5. 

Usury  in  loan  of  United  States  bonds,  see 
Usury, 

Allowance  and  computation. 

1.  Interest  is  payable  upon  an  account 
for  goods  sold,  after  an  account  stated,  as 
damages  for  detention  of  the  money.— 
Heidenheimer  v.  Ellis,  (Tex.)  666. 

2.  An  advancement  vrill  bear  interest 
from  the  death  of  the  ancestor.— Steele  v. 
Friarson,  (Tenn.)  649. 

INTOXICATING  LIQUOES. 

Constitutionality  of  local-option  law,  see 

Constitutional  Law,  12. 
Illegal  sale,  contract  for,  see  Contract,  6. 
action  for  penalty,  see  Witness,  8. 


Construction  of  statutes  regulating. 

1.  Under  a  statute  prohibiting  "know- 
ingly** selling  liquor  to  a  minor  it  must  be 
shown  that  the  seller  knew  the  purchaser 
to  be  a  minor.— Williams  v.State,(Tex.)661. 

2.  The  Tennessee  revenue  act  of  1888, 
providing  that  the  "provisions  of  the  act 
should  apply  to  all  druggists, "  did  not  sub- 
ject a  druggist  to  the  payment  of  the  tax 
imposed  upon  retail  liquor  dealers  unless 
he  sold  liquors  contrary  to  the  provisions 
of  the  act  of  1870,  for  other  than  commun- 
ion purposes,  or  for  medicinal  purposes 
upon  a  physician's  prescription.— State  v. 
Wharton,  (Tenn.)  490. 

8.  Under  the  Tennessee  act  of  1885,  it  is 
not  lawful  for  a  druggist  to  sell  spirituous 
or  vinous  liquors  without  a  license,  for  any 
purpose  whatever,  "except  wine  for  sacra- 
mental purposes.  "—Id. 
Levy  of  tax, 

4.  An  order  of  a  county  commissioners' 
court,  that  there  shall  be  levied  on  all  oc- 
cupations in  the  county,  not  specially  pro- 
viaed  for  by  the  laws  of  the  state,  '^a  tax 
of  one-half  of  the  state  occupation  tax,  as 
levied  by  the  laws  of  the  state, "  is  a  suffi- 
cient levy  of  a  tax  upon  the  occupation  of 
a  liquor  dealer,  a  state  statute  taxing  such 
occupation  at  a  specified  sum. — Wade  v. 
State,  (Tex.)  786. 

Licenses. 

5.  Under  the  provisions  of  the  Tennessee 
act  of  1870,  (Code,  §  696.)  no  druggist  could 
sell  vinous  or  alcoholic  liquors  without 
taking  out  a  license  therefor,  except  for 
communion  purposes,  or  for  medicinal  pur- 
poses upon  a  physician's  prescription. — 
State  V.  Wharton,  (Tenn.)  490. 

6.  The  failure  to  take  out  a  license  by  a 
druggist  selling  vinous  or  spirituous  liq- 
uors, contrary  to  the  acts  of  Tennessee  of 
1870  and  1886,  subjects  him  to  the  payment 
of  the  tax  at  the  suit  of  the  state,  as  well 
as  to  an  indictment  for  each  sale;  but  the 
right  to  this  penalty  can  only  be  enforced 
by  strict  pursuance  of  the  statutory  rem- 
edy given  for  its  collection;  and  where  the 
state  has  elected  to  sue  for  the  tax  imposed 
by  law  upon  a  retail  liquor  dealer,  as  a 
debt  in  the  chancerv  court,  it  cannot  re- 
cover the  penalties  which  might  have  been 
recovered  by  pursuing  the  statutory  rem- 
edy of  distress. — M. 

7.  The  proprietor  of  a  hotel  and  restau- 
rant, having  procured  a  license  to  keep  a 
dram-shop  at  Wo.  Ill  North  Fourth  street, 
which  was  the  main  street  entrance  to  the 
hotel,  kept  three  separate  bars  where  liq- 
uors were  sold'  on  tne  ground  floor  of  the 
hotel,  screened  off  by  partitions,  having 
direct  and  immediate  connection  by  door- 
ways, all  of  which  were  accessible  to  the 
guests  without  going  out  of  the  hotel,  and 
all  of  which  bars  we>e  located  on  the  prem- 
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ises  occupied  for  hotel  purposes.  Held, 
that  keeping  the  three  bars  did  not  violate 
an  ordinance  of  a  citj  providing  that  no 
person  to  whom  a  license  should  issue 
should  keep  a  dram-shop  at  any  other  place 
than  the  place  designated. — City  of  St 
Louis  V.  Gerardi,  (Mo.)  408. 

Evidence. 

8.  That  defendant's  son,  while  in  charge 
of  defendant's  bar-room,  sold  medicated 
bitters,  is  admissible  as  a  circumstance 
tending  to  prove  that  defendant  was  en- 
gaged in  the  occupation  of  selling  medi- 
cated bitters.— Wade  v.  State,  (Tex.)  786. 

JAIIi  AND  JAILER. 

Hiring  out  convicts. 

The  lessee  of  the  Arkansas  penitentiary, 
who,  by  Mansf.  Dig.  Ark.  §$5  4881,  4884, 
4890,  is  required  to  '"keep"  the  prisoners 
until  the  expiration  of  their  terms,  and 
upon  whom  is  imposed  duties  requiring  his 
personal  care  ana  supervision,  cannotliire 
out  the  convicts  to  others.— State  y.  Neel, 
(Ark.)  631, 

JUDQB. 

Appointment. 

1.  Section  9  of  the  Kentucky  act  of  March 
26,  1872,  creating  the  vice-chancellor's 
court,  (afterwards  called  the  Louisville  law 
and  equity  court,)  providing  that  "until 
the  next  general  election  the  vacancy  ex- 
isting, as  well  as  all  vacancies  hereafter 
occurring,  shall  be  filled  by  appointment 
bv  the  governor, "  and  the  act  of  May  15, 
1886,  providing  ''that  vacancies  in  the  office 
of  juQge  of  the  Louisville  law  and  equity 
court  shall  be  filled  at  the  same  time,  and 
for  the  same  period,  and  in  like  manner, 
and  on  like  occasions,  as  vacancies  in  the 
office  of  the  Jefferson  circuit  court, "  au- 
thorizes the  governor  to  fill  a  vacancy  in 
the  office,  not  merely  until  an  election  can 
be  held  to  fill  it,  but  for  the  balance  of  the 
unexpired  term,  and  the  acts  are  so  far  un- 
constitutional. The  constitution  having 
made  a  radical  chanp^e  in  the  mode  of  fill- 
ing judicial  offices  by  making  them  elect- 
ive, instead  of  appointive,  it  must  be  pre- 
sumed that  it  was  intended  that  the  gov- 
ernor should  have  the  power  to  appoint 
temporarily  only,  until  an  election  can  be 
had,  and  not  for  the  balance  of  the  unex- 
pired term. — Toney  v.  Harris,  (Ky.)  614. 

2.  Where  the  governor,  having  constitu- 
tional authority  to  appoint  one  to  fill  a  va- 
cant judgeship  only  until  a  special  election 
can  be  held,  undertakes  to  make  the  ap- 
pointment for  the  whole  of  the  unexpired 
term,  the  appointee  will  be  judge  dejure, 
and  his  acts  valid,  until  his  Buccessor  is 
elected  and  qualified.— Id. 


Disqaalifioation . 

8.  The  Texas  constitution  not  fotbiddlng- 
suits  in  which  the  county  Judge  is  disqual- 
ified to  be  brought  in  the  county  court,  but 
giving  the  district  court  jurisdiction  of 
such  cases,  when  such  an  action  is  brought 
in  the  county  court  it  should  be  transferred 
to  the  district  court;  it  is  not  necessary  to 
dismiss  it,  and  begin  anew  in  the  dismct 
court.— Smith  v.  Harden,  (Tex.)  453. 

JTJDQMENT. 

See  Equity,  11. 

By  default  against  garnishee,  see  QamUh- 
ment,  2. 

Ejectment  opening  judgment  to  let  in  de- 
fendant in  interest,  sec  Ejectment,  3. 

Equity  relief  against,  see  Equity,  4,  5. 

Estoppel  by,  see  Estoppel,  3,  4. 

Qarnishment  of,  see  Garnishment,  1. 

Injunction  to  restrain  execution  of,  see  In- 
juncUon,  3. 

Jury,  assessment  of  damages  by,  after  de- 
fault, see  Jury,  18. 

Lien  of,  on  married  woman's  separate  es- 
tate, see  Husband  and  Wtfe,  7. 

Limitation  of,  see  Limitation  of  Actions, 
6,20. 

Sale  under  Judgment  reversed  on  appeal, 
see  Judieutl  Sales,  9. 

Satisfaction  of,  by  note  of  third  party,  see 
Accord  and  SatxjfacUon, 

deed  in,  see  Estoppel,  1. 

Vacating,  see  Judicial  Sales,  8. 

Rendition  and  entry. 

1.  There  is  no  material  variance  where  a 
Judgment  is  entered  in  favor  of  "Laura 
Wilcox,  guardian  of  W.  £.  Wilcox,  *  when 
the  correct  name  of  the  infant  is  W.  J9. 
Wilcox.— Crawford  v.  WUcox,  (Tex.)  695.* 

2.  In  an  action  to  recover  possession  of 
land,  plaintiff  failing  altogetner  to  make 
out  his  title,  the  court  adjudged  that  he 
take  nothing,  and  added  that  "plaintiff's 
claim  upon  the  land  was  removed  as  a 
cloud  upon  defendant's  title,  and  that  de- 
fendant be  forever  quieted  in  his  right.  * 
Held,  the  addition  was  immaterial,  as  the 

iudgment  would  have  had  that  effect  any- 
LOW,  without  expressly   so   declaring.— 
French  v.  Olive,  (Tex.)  568. 

8.  Under  the  Texas  statutes  providing 
that  there  shall  be  but  one  final  judgment 
in  any  case,  although  there  may  be  sev- 
eral defendants  to  an  action,  no  fmal  judg- 
ment can  be  rendered  against  one  of  them 
until  it  is  rendered  against  all,  however  in- 
dependent of  each  other  their  respective 
defenses  may  be;  so,  where  the  court  de- 
clined to  enter  Judgment  as  to  one  defend- 
ant, and  continued  the  case  as  to  him.  this 
made  the  judgment  entered  against  the 
other  defendant  void.— Woo tters  v.  Eauff- 
man,  (Tex.)  465. 
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4.  In  an  application  for  a  mandamus  to 
compel  the  commisBioners'  court  of  a 
county  to  issue  a  warrant  for  the  payment 
of  a  school  voucher,  it  was  alleged  that  the 
claim  had  been  audited  and  allowed  by  the 
commissioners'  court,  but  the  only  evi- 
dence of  the  allowance  was  an  indorsement 
on  the  warrant  that  *'the  court  finds  a  cer- 
tain sum  (naming  it)  due  on  this  claim, " 
signed  by  the  county  Judge.  Seld,  under 
Rev.  St.  Tex.  art.  15^,  which  provides  that 
the  proceedings  of  the  commissioners' 
court  shall  be  recorded  bv  the  clerk  in  a 
suitable  book  kept  for  the  purpose,  and 
shall  be  signed  by  the  county  judge  at  the 
end  of  each  term,  and  be  attested  by  the 
clerk,  the  best  evidence  of  a  judgment  of 
that  court  is  either  the  record  itself,  or  a 
certified  copy,  as  provided  for  by  the  stat- 
ute, under  the  seal  of  the  clerk;  and  there 
being  no  authority  for  this  indorsement 
by  the  judge,  it  is  not  evidence  for  any 
purpose,  in  a  proceeding  of  this  character, 
and  should  not  have  been  admitted. — 
Brown  v.  Keese,  (Tex.)  292. 

AlllGIlCllI16]lt. 

5.  Under  Mansf.  Dig.  Ark.  St.  %  2485, 
which  authorizes  the  rendition  of  judg- 
ment in  appeals  from  justices  of  the  peace 
in  criminal  causes,  in  case  of  conviction, 
against  the  principal  and  sureties  on  the 
bond  without  further  notice,  where  judg- 
ment has  been  rendered  against  a  defend- 
ant and  his  sureties  on  a  mtperaedeas  bond 
on  appeal  from  a  justice  of  the  peace  in  a 
criminal  case,  and  entered  by  a  clerical 
misprision  against  the  principal  only,  and 
at  the  next  term  amended  by  the  court 
by  a  nunc  pro  tunc  entry,  so  as  to  show  a 
judgment  against  the  sureties  as  well,  a 
bill  in  equity  will  not  lie  to  enjoin  execu- 
tion against  the  sureties. — Shaul  v.  Du- 
prey,  (Ark.)  866. 

Operation  and  effect. 

6.  Where  one.  after  he  had  sold  and  con- 
veyed land  with  general  warranty,  brought 
an  action  in  his  own  name  to  quiet  the  title, 
the  decree  rendered  in  the  action  in  his  fa- 
vor inures  to  the  benefit  of  his  vendee,  al- 
though the  vendee  was  not  a  party  to  the 
action.— Kramer  v.  Breedlove,  (Tex.)  561. 

Res  ad  judicata. 

7.  A  writ  of  habere  facias  poMessionem 
having  been  awarded  against  the  mort- 
gagor in  a  foreclosure  proceeding,  he 
moved  to  quash  the  writ  on  the  ground 
that  he  was  entitled  to,  but  had  not  been 
allowed,  a  homestead  in  the  mortgaged 
land.  The  motion  to  quash  was  overruled, 
and  he  and  his  wife  thereupon  brought  an 
action  to  enjoin  the  execution  of  the  writ, 
and  to  have  homestead  allotted.  Beld,  that 
the  judgment  upon  the  motion  to  (juash 
the  writ  was  a  bar  to  any  further  claim  to 
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homestead,  and  that  it  was  immaterial  that' 
the  wife  was  not  a  party  to  that  proceed- 
ing.—Phillips  V.  Queen.  (Ky.)  146. 

8.  Where  the  trial  court  auashed  the  af- 
fidavit of  a  daimant  filed  for  the  purpose 
of  trying  a  right  to  property  which  had 
been  levied  on,  and  the  claimant  took  no 
appeal  from  the  order,  the  judgment  upon 
the  sufficiency  of  the  affidavit  is  res  adjudi- 
eata,  and  cannot  sabsequentjy  be  reopened. 
— Zadek  v.  Dixon,  (Tex.)  247. 

Collateral  attack. 

9.  It  must  be  presumed  that  a  court 
rendered  its  decree  after  it  had  acquired 
jurisdiction  over  every  person  to  be  af- 
fected by  it;  and,  in  a  collateral  attack 
upon  the  decree,  the  fact  that  the  record  is 
silent  upon  some  matter  touching  the  juris- 
diction over  some  of  the  defenaants  does 
not  affect  that  presumption.— Kramer  v. 
Breedlove,  (Tex.)  561. 

10.  When  a  court  of  record,  having  ju- 
risdiction over  all  matters  relating  to  tho 
administration  of  the  estates  of  decedents, 
assumes  to  exercise  it  in  a  given  case,  all 
presumptions  are  in  favor  of  the  validity 
of  its  proceedings,  and  if  the  record  of 
such  a  court  shows  that  the  steps  neces- 
sary to  clothe  it  with  power  to  act  in  the 
given  case  were  taken,  or  if  the  record  be 
silent  upon  this  subject,  then  its  judgment 
must  be  held  conclusive  in  any  other  court 
of  the  same  sovereignty  when  collaterally 
called  in  question.— Martin  v.  Robinson, 
(Tex.)  550. 

Satisfaction. 

11.  Satisfaction  of  a  judgment  or  decree 
cannot  be  set  aside  in  a  suit  between  par- 
ties not  embracing  all  those  affected  by 
the  judgment  or  decree.— Blackburn  v, 
Clarke,  (Tenn.)  605. 

12.  A  judjfment  having  become  dormant 
from  the  failure  of  the  Judgment  creditor 
to  issue  execution  within  a  year,  an  in- 
junction will  issue  against  an  execution  is- 
sued after  the  expiration  of  the  year,  be- 
cause it  is  presumed,  from  the  delay  in  tak- 
ing out  execution,  that  the  judgment  has 
been  paid.  But  if  it  appears  that  the  judg- 
ment had  in  fact  not  been  paid,  in  accord- 
ance with  the  principle  that  he  who  seeks 
equity  must  do  equity,  the  injunction  will 
be  dissolved,  ana  any  money  which  had 
come  into  the  hands  of  the  sheriff  under 
the  execution  will  be  applied  to  the  judg- 
ment, under  a  proper  prayer  therefor  on 
the  part  of  the  creditor. — Seymour  v.  Hill, 
(Tex.)  813. 

Bevival. 

18.  Rev.  Bt  Tex.  art.  8210,  providing 
that  "a  judgment  in  any  court  of  record 
witliin  this  state,  where  execution  has  not 
issued  within  twelve  months  after  the  ren- 
dition of  the  judgment,  may  be  revived  by 
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ifrire*  fckcioi,  or  action  of  debt  brought 
thereon,  within  ten  years  after  the  date  of 
such  Judgment,  and  not  after,"  applies  to 
an  action  to  revive  a  judgment  upon 
which  execution  has  already  issued,  and 
requires  that  such  action  shall  be  brought 
in  10  years  from  the  issuance  of  the  last 
execution.— Willis  v.  Stroud,  (Tex.)  782. 

JUDICIAL  SAUBSS. 

Damages  on  reversal,  see  Damages,  9. 
Effect  of  decree,  see  Husband  and  Wife,  11. 
Fraud  in,  bona  jlde  purchasers,  see  Efxeeu- 

tors  and  Admtniitrators,  11. 
Mortgage,    sale    under    foredosure,    see 

Mortgages,  11. 

When  ordered. 

1.  Judgment  being  entered  for  the  sale 
of  land  to  satisfy  a  mortgage  upon  it,  it 
was  agreed  between  the  parties  that  no 
sale  should  be  made  for  a  year,  if  the  de- 
fendant should,  within  80  days,  assign  to 
the  plaintiff  a  certain  other  mortgage. 
The  defendant  failed  to  comply  with  this 
agreement,  ffeld,  that  a  sale  of  the  land 
might  be  ordered,  and  the  court's  coounis- 
eioner  was  vested  with  no  power  to  reserve 
the  defendant's  right  to  redeem  the  land 
after  the  sale  had  been  made.  —  Eincheloe 
y.  McCain's  Ex'rs,  (Ky.)  8. 
Validity, 

d.  Error  or  mistake  of  Judgment  on  the 
part  of  appraisers,  appointed  to  fix  the 
value  of  land  to  be  sold  at  Judicial  sale, 
is  no  ground  for  setting  aside  the  sale.— 
Eincheloe  v.  McCain's  Ex'rs,  (Ey.)  8. 

8.  Civil  Code  Ey.  §  531.  (Myers'  Code, 
58d,)  providing  that  a  judgment  shall  not 
be  vacated  until  it  be  adjudged  that  there 
is  a  valid  defense  to  the  action  in  which 
the  Judgment  is  rendered,  is  not  intended 
to  make  the  power  of  the  court  to  vacate, 
after  the  expiration  of  the  term,  an  order 
confirming  a  Judicial  sale  dependent  upon 
the  existence  of  a  valid  defense  to  the 
cause  of  action  or  claim  sued  on.  The 
Judgment  and  order  confirming  the  sale  are 
distinct  and  independent  of  each  other;  the 
one  may  stand,  although  the  other  is  set 
aside.~-Bean  v.  Hoffendorfer,  (Ey.)  188. 

4.  The  reversal  of  a  Judgment  does  not 
affect  the  validity  of  a  4sale  made  under  it, 
although  the  plaintiff  in  the  action  was 
the  purchaser,  and  no  deed  had  been  made 
to  him  at  the  time  of  reversal,  the  sale 
having  been  confirmed,  and  no  appeiU 
taken  from  the  order  of  confirmation. — 
Dunn  y.  Qerman  Security  Bank,  (Ey.)  425. 

5.  Under  Civil  Code  Ey.  §  606,  providing 
that  every  sale  under  an  order  of  court 
must  be  public,  and  shall  be  made  after 
such  notice  of  time,  place,  and  terms  of 
sale  as  the  order  may  direct,  hM,  that  a 
Judgment  directing  commissioner,  before 


making  sale,  "to  post  notices  of  the  time, 
place,  and  terms  of  sale,  as  sheriffs  are  re- 
quired to  do  before  selling  land  under  exe- 
cution," is  sufficient;  the  duties  of  the 
sheriff  in  selling  land  under  execution  be- 
ing specifically  prescribed  by  statutes- 
Barnes  V.  Jackson,  (Ey.)  601. 

6.  It  is  the  policy  of  the  law  to  uphold 
Judicial  sales;  and,  where  the  return  of  the 
officer  upon  the  execution  is  of  doubtful 
meaninff.  the  law  will  so  construe  it  as  to 
uphold  his  action.— Scott's  Ex'x  y.  Soott, 
(Ey.)  508. 

7.  Before  the  creation  of  the  Louisvilie 
law  and  equity  court,  the  vice-chancellor 
having  had  lurisdiction  of  such  matters  as 
the  chancellor  of  the  Louisville  dhancery 
court  submitted  to  him,  an  order  of  the 
chancellor,  oonfirming  a  sale  decreed  by 
the  vice-chancellor,  is  not  void  as  coram  non 
>tMli<M.— Dunn  y.  Qerman  Security  Bank, 
(Ey.)4a5. 

Adequacy  of  price. 

8.  Even  if  it  be  a  true  rule  that,  when 
time  is  allowed  to  redeem  land  sold  at  ju- 
dicial sale,  mere  inadequacy  of  price  is  no 
ground  of  exception  to  the  sale,  yet  the 
rule  does  not  apply  where  two  lots  are  im- 
properly sold,  when  either  may  be  worth, 
ana  at  a  fair  sale  would  bring,  more  than 
enough  to  satisfy  the  Judgment,  leaving 
the  other  lot  unincumbered. — ^Bean  v.  Hof 
fendorfer,(Ey.)188.* 

Title  acquired. 

9.  A  Judgment  directing  land  to  be  sold 
free  of  lien  was  appealed  from,  and  re- 
verBed,  but,  no  supersedsas  having  been  ex- 
ecuted, the  land  was  sold  in  the  mean  time. 
Held,  as  the  Judgment  was  reversed  because 
erroneous,  but  not  void,  the  purchaser  at 
the  sale  acquired  good  title,  and  the  suc- 
cessful appellant,  who  was  claiming  a  lien 
on  the  land,  was  not  entitled  to  it,  even 
though  the  plaintiff  in  the  action  was  the 
purchaser,  but  he  was  entitled  to  a  personal 
Judgment  against  the  plaintiff  (as  such,  but 
not  as  purchaser)  for  the  amount  of  his 
claim.— Stewart  v.  Hoskins,  (Ky,)  184. 

10.  The  rights  of  a  purchaser  at  a  Judi- 
cial sale,  made  in  a  suH  to  enforce  a  lien 
for  a  street  improvement  assessment,  are 
not  affected  by  the  failure  of  the  owner  of 
the  warrants  to  aver  in  his  complaint  that 
the  provisions  of  the  city  charter,  with  re- 
spect to  the  publication  of  the  ordinance 
ordering  the  improvement,  had  been  com- 
plied with,  where  the  court  which  decreed 
the  sale  had  Jurisdiction  of  the  parties  and 
the  subject-matter. — Dunn  v.  Qerman  Se- 
curity Bank,  (Ey.)  4d5. 

JUKY, 

Constitutional  right  to  trial  by,  see  Ocn^ 
tuHonal  Law,  9. 


Digiti 


ized  by  Google 


DTDBZ. 


963 


Custody  and  condnct,  see  Criminal  Ptm- 
tice,  96. 46. 

New  trial,  impeachment  of  verdict  by  Ju- 
ror, see  New  Trial 

Province  of  court  and  jury,  see  Bminent 
Domain,  2;  Eomieide,  81;  Malpra&tiM,  2; 
Negligenee,  4;  Trial,  7. 

Competency. 

1«  One  subpoenaed  as  a  witness  in  a  case 
by  one  of  the  parties,  and  who  had  been  In 
the  party's  employ  a  year  before,  is  not 
thereby  disqualified  to  sit  as  a  juror  in  the 
case.— East  Line  &  Red  River  R.  Co.  v. 
Brinker.  (Tex.)99. 

2.  Second  cousins  are  related  to  each 
other  within  the  third  degree;  and,  under 
Code  Crim.  Proc.  Tex.  art.  686.  subd.  10. 
disqualifying  as  jurors  those  related  within 
the  third  degree  to  the  person  injured  by 
the  commission  of  the  offense,  a  second 
cousin  of  the  owner  of  stolen  property  is 
disqualified  to  sit  as  a  juror  on  the  trial  of 
one  charged  with  the  larceny.  —  Page  v. 
State.  (Tex.)  746. 

8.  A  juror  ijs  qualified,  although  he  has 
formed  an  opinion  which  it  will  require 
evidence  to  remove,  if  he  states  that  the 
opinion  was  formed  upon  hearsay,  which 
he  values  little,  and  that  he  can  render  an 
impartial  verdict. — Steagald  v.  State.  (Tex.) 
771. 

4.  The  unorganized  county  of  H.,  in 
Texas,  is  attached  to  the  organized  county 
of  W.  for  judicial  purposes.  HM  that, 
for  all  judicial  purposes,  the  two  counties 
of  U.  and  W.  are  one  and  the  same,  and  a 
resident  of  H.  county  is  a  competent  juror 
for  jury  service  in  the  county  of  W-. — 
Groom  v.  State,  (Tex.)  668. 

Summoning  and  impaneling. 

5.  Special  venire  whidi  shows  the  style 
and  number  of  the  case,  and  which,  though 
in  its  preliminary  recitals  it  omitted  the 
name  of  the  court  or  county  in  which  the 
case  was  pending,  distinctly  stated  in  the 
mandatory  part  that  the  persons  named 
were  to  be  summoned  ''to  be  and  appear 
before  the  honorable  district  court  of  Will- 
iamson county,  Texas,  at  the  court-house 
thereof,  in  Georgetown,  on  the  nineteenth 
day  of  January,  A.  D.  1886,  then  and  there 
to  serve  as  special  jurors,  as  aforesaid,  in 
the  above-stated  cause."  etc,  is  not  ob- 
noxious to  the  objection  that  the  writ  does 
not  show  in  what  case  the  same  was  issued, 
nor  in  what  court  the  proceedings  were 
pending,  as  required  by  Code  Crim.  Proc. 
Tex.  arts.  606,  608,— Murray  v.  State,  (Tex.) 
104. 

6.  Under  Code  Crim.  Proc.  Tex.  art.  617. 
which  requires  that  the  names  of  aU  the 
furar$  summoned  under  a  special  venire  shall 
be  served  on  the  defendant  more  than  one 
day  before  the  trial,  it  is  not  necessary,  on 
amendment  of  the  return,  to  serve  a  copy 


of  the  spedal  venire  as  amended,  betore 
proceeding  to  trial,  if  the  accused  has  re* 
ceived  a  copy  before  the  amendment, 
which  contained  the  names  of  all  the  jurors 
summoned.— Id. 

7.  And  the  copy  served  is  not  vitiated  by 
the  fact  that  it  contains  the  names  of  other 
lurors  not  summoned,  which  have  been  ob- 
literated by  having  a  pencil  mark  drawn 
through  them.— Id. 

8.  Whore  the  sheriff's  return  on  a  special 
ventre  facias  shows  that  the  names  of  sev- 
eral of  the  jurors  had  been  stricken  from 
the  list  by  him.  but  fails  to  state  why  this 
was  done,  and,  if  because  they  had  not 
been  summoned,  the  reason  therefor,  as 
required  by  Code  Crim.  Proc.  Tex.  art.  614, 
the  return  may,  on  motion  to  quash  the . 
venire,  be  amended,  if  no  prejudice  is 
caused  to  the  accused.— Id. 

9.  Code  Crim.  Proc.  Tex.  gg  618-621, 
which  require  the  court,  in  proceeding  to 
impanel  a  jury  out  of  a  special  venire  for 
the  trial  of  an  indictment  for  a  capital 
crime,  to  have  the  names  of  those  sum- 
moned as  jurors  called  at  the  court-house 
door,  and  require  such  as  are  present  to  be 
seated  in  the  jury-box;  to  grant  attach- 
ments for  those  not  present;  and  to  call  up 
and  swear  all  those  present,  and  test  their 
qualifications,  or  hear  their  excuses.— are 
merely  directory:  and  where  the  jury  are, 
not  impaneled  thereunder,  but  are  selected 
in  contormity  with  Code  Crim.  Proc.  Tex. 
art.  640,  which  is  the  mode  prescribed  for 
the  final  trial  of  the  case,  and  are  taken 
from  the  original  special  venire,  which  was 
not  exhausted,  the  accused  is  not  preju- 
diced, and  the  verdict  will  not  be  reversed. 
—Id. 

10.  Affidavits  being  filed  in  a  criminal 
prosecution  stating  that  the  sheriff  would 
not  summon  fair,  competent,  and  impartial 
jurors  to  try  the  case,  the  court  had  au- 
thority to  appoint  another  person  to  sum- 
mon jurofs,  under  Crim.  Code  Ky.  g  108. 
providing  that  the  court  may  for  sufficient 
cause  designate  some  other  officer  or  per- 
son than  the  sheriff  to  summon  petit 
jurors.  And  under  this  section  the  ap- 
pointment may  be  made  at  the  instance  of 
either  partv, — either  the  prosecution  or 
the  accused;.  —  Johns  v.  Commonwealth. 
(Ky.)860. 

11.  Under  Code  Crim.  Proc.  Tex.  arts. 
505.  646,  a  jury  in  the  connty  court  is  com- 
posed of  six  men.  and  is  formed  by  drawing 
from  the  box  the  names  of  twelve  jurors. 
*'or  so  many  as  there  may  be.**  etc.  In 
this  case  there  were  but  six  re^lar  jurors, 
and  the  defendant  was  required  to  pass 
upon  them  before  others  were  summoned 
and  placed  ia  the  box.  Held  correct,  and 
that  the  court  could  not  be  required  to 
have  the  panel  filled  to  twelve  unless  there 
were  twelve  regular  jurors,  nor  could  it  bo 
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required  to  fill  the  panel  to  twelve  before 
passing  on  the  six  in  the  box. — Qoforth  ▼. 
State,  (Tex.)  832. 

When  entitled  to  jury. 

13.  The  Tennessee  act  of  1875.  (M.  A  V. 
Code»  3602,)  providing  that  "either  party 
desiring  a  jury  must  make  the  demand  in 
his  first  pleading  tendering  an  issue  triable 
by  Jury,^  etc.,  applies  to  pleadings  alike 
at  common  law  and  under  the  Code,  and 
requires  a  party,  in  terms,  to  make  the  de- 
mand, if  he  desires  the  issue  tendered  to 
be  tried  by  a  jury.  A  conclusion  to  the 
plea,  "and  of  this  he  puts  himself  upon  the 
country,"  is  not  equivalent  to  such  de- 
mand.—Gleaves  V.  Davidson,  (Tenn.)848. 

18.  Under  Rev.  St.  Tex.  arts.  1284-1286, 

J  providing  for  a  Jury  for  defendants  in  case 
adgment  is  rendered  by  default,  but  not 
expressly  giving  the  same  right  to  plain- 
tiff, held  that,  where  the  cause  of  action  Is 
not  liquidated,  plaintiff  is  entitled,  as  at 
common  law,  to  a  Jury  to  assess  damages 
when  Judgment  is  entered  by  default;  and 
that,  as  the  bill  of  rights,  (section  15,)  pre- 
serves to  all  parties  the  common-law  right 
of  trial  by  Jury,  it  is  immaterial  that  the 
sections  above  do  not  expressly  confer  the 
right  on  plaintiff.—Central  A  M.  R.  Co.  v. 
Morris,  (Tex.)  457. 

14.  The  attaching  creditor,  in  answer  to 
an  interplea,  claiming  the  attached  goods 
by  virtue  of  a  chattel  mortgage,  set  up  that 
the  mortgage  was  executed  by  the  debtor 
to  defraud  and  hinder  his  other  creditors. 
Beld,  that  the  issue  was  properly  triable 
by  a  jury,  and  did  not  require  a  transfer  of 
the  case  to  equity. — Caruth-Byrnes  Hard- 
ware Co.  V.  Wolter,  (Mo.)  865. 


JUSTIOE  OF  THE  PEACE. 

See  Appeal,  2,  8,  4. 

Acknowledgment,  certificate  of,  see  Ae- 
knowledgment,  4. 

Appeal,  limitation  of  amount  in  contro- 
versy, see  Appeal,  8. 

record  on,  see  Appeal,  2. 

Jurisdiction. 

1.  Under  Const.  Ark.  1874,  art.  7,  §  40. 
which  restricts  the  civil  jurisdiction  of 
Justices  to  actions  arising  on  contract,  ac- 
tions of  replevin,  and  actions  for  injuries 
to  personal  property,  a  Justice  has  no  juris- 
diction over  an  action  for  the  recover v  of 
a  statutory  penalty. —  Baltimore  &  Ohio 
Tel.  Co.  V.  Lovejoy,  (Ark.)  183. 

2.  Justices  of  tne  peace  in  Tennessee 
have  no  Jurisdiction  to  try  and  punish  for 
the  offense  of  unlawfully  carrying  a  pistol. 
— Poust  V.  State.  (Tenn.)  657. 

3.  The  civil  Jurisdiction  of  a  Justice  of 
the  peace  is  entirely  statutory,  and,  being 
an  inferior  court,  he  takes  nothing  by  im* 


plication  except  what  is  necessary  to  make 
effective  his  express  powers.  He  has  no 
authority  to  set  aside  a. sale  made  under 
execution. — Dunnagan  v.  Shaffer,  (Ark.) 
522. 

4.  Const  Ark.  art  7,  §  40.  conferring 
upon  Justices  of  the  peace  Jurisdiction  in 
all  matters  of  damage  to  personal  prop- 
erty, where  the  amount  in  controversy  does 
not  exceed  $100,  includes  all  injuries  which 
one  may  sustain  in  respect  to  his  owner- 
ship of  personal  property,  and  therefore 
embraces  damages  for  troTer  and  conver- 
sion.—Parkes  V.  Webb,  (Ark.)  581. 

Pleading. 

6.  Rev.  St  Tex.  art  1573,  provides  that 
pleadingt  in  a  justice's  court  may  be  oral, 
and  that  a  brief  statement  thereof  shall  be 
noted  on  the  docket,  and  article  1575  pro- 
vides for  amendments  in  accordance  with 
the  rules  governing  the  district  and  county 
courts  so  far  as  the  same  may  be  applicable. 
Held  that,  under  these  sectiona,  pleadings 
are  essential  to  the  formation  of  issues  to 
be  tried  in  those  courts.— -Moore  v.  Jordan, 
(Tex.)  817. 

LACHES. 

Bar  to  injunction  u^ainst  collection  of  tax, 
see  Schoole  and  School- Dietricts. 

Bar  to  proceediujEC  for  failure  to  list  prop- 
erty, see  Taxation,  7. 

Wliat  is. 

It  appearing  that  the  infringement  or 
simulation  of  plaintiff's  trade-mark  com- 
plained of  began  in  November,  187H.  but 
w^s  not  made  complete  until  some  time  in 
1879,  and  that  plaintiff's  action  for  an  in- 
junction and  for  damages  was  brought 
within  five  or  six  months  thereafter,  hM, 
there  was  no  such  laches  as  would  bar 
plaintiifs  right  to  relief.— Avery  v.  Meikle, 
(Ky.)  600. 

LANBLOBB   AUD  TENANT. 

See,  also.  Forcible  Entry  and  Detainer, 
Lease  on  shares,  see  Grope, 

Relation. 

1.  An  agreement,  by  which  the  owner  of 
land  agrees  to  furnish  team,  utensils,  and 
supplies  to  make  a  crop  on  his  land,  the 
crop  to  be  hia,  but  in  consideration  of  the 
labor  of  the  other  part^,  such  party  to  have 
what  remains  after  deducting  half  for  the 
use  of  the  land,  etc.,  and  enough  to  pay  for 
supplies  furnished  by  the  landovnier.  cre- 
ates no  relation  of  landlord  and  tenant; 
and  the  party  to  the  agreement  with  the 
land-owner  has  no  title  to  any  part  of  the 
crop  until  it  is  divided,  and  the  share  con- 
tracted for  set  off  to  him.— Hammock  v. 
Creekmoore,  (Ark.)  180.* 
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Estoppel  to  deny  landlord's  title. 

2.  A  tenant  cannot  repudiate  the  title  of 
the  landlord  under  whom  he  originally  en- 
tered, and  claim  to  hold  the  premises  un- 
der another,  until  he  has  first  surrendered 
possession  to  his  original  landlord.  It  is 
not  enough  that  he  has  abandoned  the' 
premises  for  a  time,  and  afterwards  entered 
under  the  new  title,  unless  he  has  given 
notice  of  such  abandonment  to  the  orig- 
inal landlord.— Juneman  v.  Franklin,  (Tex.) 
662. 

Holding  over. 

8.  In  Kentucky,  where  one  rents  a  stable 
lor  a  year  from  a  certain  date,  and  at  the 
expiraUon  of  the  year  continues  in  posses- 
sion for  two  months,  paying  rent  for  that 
time,  which  the  landlord  accepts,  and  also 
takes  in,  with  the  knowledge  of  the  land- 
lord, a  stock  of  provender  sufficient  to  last 
him  for  another  year,  the  tenant  is  entitled 
to  occupy  the  premises  for  another  year, 
the  landlord  being  estopped  by  his  accept- 
ance of  rent,  ana  allowmg  the  tenant  to 
store  the  provender,  to  evict  him,  notwith- 
standing Gen.  St.  c.  66,  art.  4,  §  1,  which 
provides  that,  where  a  tenant  is  in  posses 
Bion  under  a  lease  for  a  year  or  more  which 
is  to  expire  on  a  certain  day,  and  he  holds 
over  without  the  express  consent  of  the 
landlord,  he  does  not  acquire  any  right  to 
remain  for  ninety  days,  and  may  be  evicted 
within  that  time.— Irvine  v.  Scott,  (Ky.) 
168. 

Distress  for  rent. 

4.  One  who  leases  his  wife's  land  in  his 
own  name,  and  takes  a  note  for  the  rent 
payable  to  himself  as  "attorney,"  can 
maintain  a  suit  in  equity  to  enforce  the 
landlord's  lien  in  his  own  name,  under 
Mansf.  Dig.  Ark.  g4986.  as*' one  with  whom 
and  in  whose  name  a  contract  is  made  for 
the  benefit  of  another.  **  — Dickenson  v. 
Harris.  (Ark.)  58. 

5.  And  it  is  not  necessary  that  such  a  suit 
should  be  in  his  own  name,  and  the  wife 
may  therefore  be  Joined  in  it,  either  orig- 
inally or  after  the  institution  thereof.— Id. 

6.  A  suit  to  enforce  a  landlord's  lien  on 
crops,  for  rent,  may  be  maintained^  al- 
though the  contract  shows  that  the  amount 
claimed  is  for  rent  and  hire  of  peraonalty 
combined,  without  separating  the  two;  es- 
pecially if  the  bill  alleges  that  the  hire  of 
the  personalty  was  worth  nothing. — ^Id. 

7.  In  Kentucky,  a  landlord  cannot  ac- 
quire a  superior  lien  for  rent,  which  has 
been  due  less  than  six,  but  more  than  four, 
months,  by  the  suing  ant  and  levy  of  a 
distress  warrant  upon  the  tenant's  prop- 
erty, upon  the  leased  premises,  but  after 
the  making  of  a  d«od  oi  assi^ment  by  the 
tenant  for  the  benefit  of  his  creditors.*— 
Petryv  Randolph,  (Ky.)  480. 


Becovery  of  possession. 

8.  A  statute  giving  the  landlord  a  sum- 
mary remedy  to  recover  possession  of  the 
premises  by  writ  of  forcible  entry  and  de- 
tainer, issuing  from  a  justice's  court»  dees 
not  deprive  him  of  his  right  to  sue  in  the 
district  court  to  recover  possession.  The 
statutory  proceeding  is  cumulative,  not 
exclusive  of  the  right  of  action.— Juneman 
V.  Franklin,  (Tex.)  663. 

liABCEinr. 

See,  also,  ReceMng  Stolen  Goods, 

Former  jeopardy,  see  Constitutional  Law, 

11;  Criminal  Practice,  12. 
Venue,  proof  of,  see  Criminal  Practice,  16. 

What  constitutes. 

1.  If  the  defendant  took  the  lumber  he  is 
charged  with  stealing  openly  and  without 
any  effort  at  concealment  or  intent  to  steal, 
heis  not  guilty  of  theft.— Williams  v.  State, 
(Tex.)m 

2.  In  Texas,  under  an  indictment  for 
felonious  larceny,  it  devolves  on  the  state 
to  select  a  particular  transaction,  and  prove 
value  of  $20  or  more.  The  averment  of 
value  is  not  proved  by  evidence  of  two 
separate  acts  of  theft,  each  of  property  less 
than  $20  in  value,  but  together  amounting 
to  more. — Lacey  v.  State,  (Tex.)  848, 

8.  A  defendant  cannot  be  convicted  of 
the  theft  of  A.'b  property  if  he  obtained 
possession  of  it  from  some  third  person, 
whether  in  good  or  bad  faith,  and  even  al- 
thoujfh  knowing  it  to  be  stolen;  but,  if  he 
obtained  possession  directly  from  A.,  it 
will  be  of  no  avail  for  him  to  rely  upon  a 
purchase  from  a  third  person,  who  had,  as 
he  knew,  no  right  to  sell.— Hart  v.  State, 
(Tex.)  741. 

Indictment. 

4.  In  an  indictment  for  the  larceny  of 
clothing  from  a  room,  it  is  proper  to  charge 
the  ownership  of  the  clothing  in  a  woman 
though  a  minor,  she  being  18  years  of  age, 
and  owning  and  using  the  clothing  as  her 
own.— Phillips  v.  State,  (Tenn.)  484. 

5.  An  indictment  for  the  larceny  of  a 
horse  alleged  both  the  ownership  and  pos- 
session of  the  animal  to  have  been  in  the 
same  person  at  the  time  it  was  stolen.  The 
evidence  sustained  the  ownership  as  al- 
leged, but  proved  that  the  animal  was 
stolen  from  the  possession  of  a  different 
person,  who  was  nolding  the  same  for  the 
owner.  Held,  a  fatal  variance  between  the 
allegation  and  the  poof  of  the  possession. 
—Hall  V.  State.  (Tex.)  888. 

Eyidence. 

6.  In  Texas,  on  the  trial  of  an  indict- 
ment for  the  larceny  of  a  horse,  parol  evi- 
dence is  not  admissible  to  show  that  the 
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brand  of  the  alleged  owner  was  recorded; 
the  record  itself,  or  a  copy  of  it,  being  the 
best  evidence  under  Rev.  St.  Tex.  art.  4561, 
providing  that  "no  brands,  except  such  as 
are  recorded,  »  *  *  shall  be  recognized 
in  law  as  any  evidence  of  ownership  of 
the  horses  *  »  »  upon  which  the  same 
may  be  used.  **— Eisner  v.  State,  (Tex.)  474. 

7.  On  trial  for  theft  of  a  horse,  it  ap- 

f)eared  that  the  owner  of  the  horse  had 
ost  several  at  one  time,  branded  with  a 
figure  **6, "  and  had  found  all  but  the  one  in 
the  possession  of  defendant.  There  was 
testimonv  that  defendant  obtained  posses- 
sion of  all  of  them  under  directions  from 
his  brother,  who,  at  one  time  owned  some 
horses  branded  "6, "  to  gather  up  all  horses 
so  branded.  Held,  upon  all  the  evidence, 
that  the  conviction  was  unwarranted,  and 
that  the  judgment  should  be  reversed. — 
Phipps  V.  State.  (Tex.)  761. 

8.  Upon  trial  for  the  larceny  of  cattle, 
evidence  of  the  record  of  a  brand  recorded 
bv  one  to  whom  it  was  assigned,  after  the 
alleged  date  of  the  larceny,  held  inadmis- 
sible—Groom V.  State,  (Tex.)  668. 

9.  Upon  trial  for  larceny  of  cattle,  if 
there  is  evidence  that  the  cattle  stolen  had 
the  brand  "P.  O."  on  the  left  hip,  and  a 
lateral  ^^P. "  on  the  left  side,  and  the  per- 
son whose  cattle  are  alleged  to  have  been 
stolen  testifies  that  he  had  the  manage- 
ment of  the  cattle  in  the  "P.  O. "  brand, 
it  is  not  to  be  inferred  that  the  witness  re- 
fers to  the  before-mentioned  brand,  and  a 
conviction  upon  such  testimony  cannot  be 
sustained.— Id. 

10.  To  warrant  an  inference  of  guilt 
from  the  recent  possession  of  stolen  prop- 
erty, the  possession  must  be  exclusive,  and 
there  must  be  a  distinct  and  conscious  as- 
sertion of  property  by  defendant. — Robin- 
son V.  State.  (Tex.)  786. 

11.  If  a  defendant  charged  with  theft 
gives  a  reasonable,  natural,  and  probable 
explanation  of  his  possession  of  the  stolen 
property,  it  then  devolves  upon  the  state, 
if  it  relies  and  solely  on  such  possession 
as  evidence  of  defendant's  guilt,  to  show 
the  falsity  of  the  explanation.— Clark  v. 
State.  (Tex.)  744. 

Instructions. 

12.  It  is  not  necessary  that,  in  instruct- 
ing the  jury  upon  the  rule  as  to  the  recent 
possession  of  stolen  property  being  pre- 
sumptive evidence  of  guilt,  the  court 
should  make  a  direct  application  of  the 
rule  to  the  facts  of  the  case.— Hart  v.  State, 
(Tex.)  741. 

18.  On  the  trial  of  a  Joint  indictment  of 
two  persons  for  the  larceny  of  a  cow, 
which  was  butchered  and  sold,  where 
there  is  evidence  tending  to  show  that  one 
of  the  accused  simplv  acted  as  the  hired 
man  of  the  other,  ana  assisted  him  in  driv- 


ing and  butchering  the  cow,  under  the  be 
lief  that  it  was  his,  and  in  ignorance  of  the 
fact  that  it  had  been  stolen,  it  is  error  to 
refuse  an  instruction  to  the  effect  that  if 
the  Jury  believe  that  evidence,  that  defend- 
ant should  be  acquitted.— Willey  v.  State, 
(Tex.)  670. 

14.  A  conviction  of  larceny  will  be  set 
aside  where  there  is  evidence  tending  to 
establish  a  purchase  by  the  accused  of  the 
property  alleged  to  have  been  stolen,  and 
the  charge  of  the  court  fails  to  present 
that  phase  of  the  case.— Ryan  v.  State, 
(Tex.)  647. 

16.  On  the  trial  of  an  indictment  for  the 
larcenv  of  a  cow,  the  court  instructed  the 
jury  that,  "upon  the  trial  of  any  person 
charged  with  the  theft  of  any  animal  of  the 
horse,  ass,  or  cattle  species,  the  possession 
of  such  stolen  animal  by  the  accused,  with- 
out a  written  transfer  or  bill  of  sale  contain- 
ing a  description  of  such  animal,  shall  be 
prtma  facU  evidence  against  the  accused. 
and  that  such  possession  was  illegal.' 
Held  erroneous,  as  being  a  charge  upon  the 
weight  of  evidence.— Willey  t.  State, 
(Tex.)  670. 

16.  Where  the  evidence  fails  to  establish 
a  fraudulent  taking  by  the  accused,  and 
ownership  as  alleged  In  the  indictment, 
the  judgment  should  be  reversed.— Ryan  v. 
State,  (Tex.)  547. 

LICENSE. 

See,  also,  Intoxieaiing  Liquor$, 

Constitutionality  of  license  law  enacted  at 
special  session,  see  Constitutional  Law,  8. 

Indictment  for  selling  without,  see  Indict- 
ment and  Information,  2. 

Municipalities,  power  to  exact  licenses,  see 
Municipal  Corporations,  1. 

Tax  in  form  of  license. 

1.  The  charter  of  the  city  of  Owens- 
borough,  (1  Acts  Ky.  1881.  p.  817,)  §  86,  pro- 
vides that  the  common  council  shall  have 
power  to  grant  a  license  to  the  following 
persons,  and  to  provide  bv  ordinance  ade- 

auate  penalties  for  doing  ousinesa  without 
cense,  viz..  tavern  keepers,  concerts,  men- 
ageries, and  express  companies;  and  sec- 
tion 87  provides  that,  upon  granting  such 
license,  the  city  council  shall  charge  such 
sum  as  they  shall  deem  fit  and  reasonable. 
Held,  that  although  the  power  given  munic- 
ipal corporations  to  require  a  license  of  use- 
ful trades  does  not,  generally  speaking,  con- 
fer power  to  tax  such  trades  with  a  View  to 
revenue,  but  gives  power  to  require  only  a 
reasonable  fee  for  the  license,  and  labor  at- 
tending the  issue  of  the  license,  yet  the  last 
section  in  the  foregoing  charter,  enlarging 
the  power  given  in  the  preceding  section, 
shows  that  it  was  the  legislative  intent  to 
confer  upon  the  city  council  full  power 
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over  the  sabject,  and  to  authorize  them  to 
use  the  power  to  license  express  companies 
as  a  means  of  tasin^  snch  companies  if 
they  saw  proper  to  do  so. — ^Adams  £zp. 
Co.  V.  City  of  Owensboroneh,  (Ky.)  870. 

2.  The  act  of  March  2,  1870,  (1  Acts  Ky. 
186^70,  p.  88.)  imposes  a  tax  on /<^«i^  ex- 
press companies*  and  provides  that  they 
shall  not  be  required  by  any  connty,  city, 
or  other  corporation  to  take  out  any  other 
or  additional  license,  or  pay  any  other  or 
additional  tax  for  the  right  or  privilege  of 
conducting,  business  in  or  through  such 
county  or  city.  Jleld,  this  act  was  not  ex- 
pressly or  impliedly  repealed  by  a  subse- 
quent act  (1  Acts  Ey.  1881,  p.  817,  §§  86,  87) 
conferring  on  a  particular  city  the  power 
to  license  express  companies.  The  act  of 
1870  shows  an  intention  upon  the  part  of 
the  state  to  exempt  foreign  express  com- 
panies ttom  local  taxation  upon  the  pay- 
ment of  the  state  tax,  and  that  intent  is  not 
to  be  reversed  in  favor  of  a  particular  city 
by  mere  implication  from  the  general  terms 
of  a  subsequent  act,  so  as  to  enable  the 
caXj,  under  that  act.  to  impose  a  license  on 
a  foreign  express  compan v  that  had  previ- 
ously paid  tne  license  to  the  state  required 
by  the  act  of  1870.— Id. 

UENS. 

See,  also,  Meehanies'  Liens, 

Attachment,  equitable  interest,  see  Attiieh' 

ment,  1. 
Attorney's  lien  for  services,  see  Attorney 

and  Client,  4. 
Landlord's  lien,  see  LaTidUyrd  and  Tenant, 

4-7. 
Vendor's  lien,  see  8aU,  3. 

LIMITATION   OP    AOTIOITS. 

Adverse  possession,  see,  also,  Bijectment,  2. 
Guardian,  limitation  of  suit  on  bond,  see 

Guardian  and  Ward,  7. 
Mortgage,  limitation  of  power  of  sale,  see 

Mortgages,  11. 
Judgment,  suit  to  revive,  see  Judgment,  13. 
Retroactive   effect   of.  see    Constitutional 

Late,  6.  , 

Taxation,  suit  for  failure  to  list  property, 

see  Taxation,  10. 

Adverse  possession. 

1.  A  party  claiming  a  tract  of  land  under 
color  of  title  given  by  a  deed,  which  also 
gives  him  a  good  title  to  other  land,  will 
not  be  deemed  in  adverse  possession  there- 
of by  his  possession  and  occupation  of  that 
land  included  in  the  deed  of  which  he  has 
a  good  title.— Word  v.  Box,  (Tex.)  98. 

2.  When  actual  possession  of  land  by  an 
adverse  claimant  ceases,  the  constructive 
possession  of  the  legal  owners  revives,  and 


a  renewed  adverse  possession  will  not  re- 
ceive aid  from  or  be  tacked  to  a  former 
possession  to  piece  out  the  time  allotted  by 
the  statute  for  acquiring  title  by  adverse 
possession. — Brown  v.  fianauer,  (Ark.)  27. 
8.  Adverse  possession  is  not  acqhiired  by 
marking  off  a  boundary  around  land,  un- 
less the  claimant,  or  some  one  for  him,  re- 
side on  the  land  within  such  boundary, 
and  claims  up  to  the  boundary  adversely. 
—Sanders  v.  Barbee,  (Ky.)  528. 

4.  Actual,  continuous,  adverse  posses- 
sion of  land  for  any  period  of  15  years, 
whether  the  15  years  be  next  btfore  the  in- 
stitution of  the  suit  to  recover  the  land,  or 
at  any  other  time,  will  confer  a  perfect  title, 
and  toll  the  right  of  entry  under  an  elder 
patent.— Id. 

Running   of  the    statute — ^Personal 
rights. 

5.  The  act  of  a  town  in  making  a  con- 
tract uUra  vires,  and  afterwards  assessing 
the  property,  and  continuing  to  assert  its 
power  to  bind  the  property  holders  until 
the  court  decided  that  it  had  no  such 
power,  does  not  constitute  fraud,  actual  or 
constructive,  as  against  the  contractor; 
and  Qen,  St.  Ky.  c.  71,  art  8,  §  6,  providing 
that  in  actions  for  relief  for  fraud  the 
cause  of  action  shall  not  be  deemed  to  have 
accrued  until  the  discovery  of  the  fraud, 
does  not  apply.— Hahn  v.  Town  of  Belle- 
vue,  (Ky.)  132. 

6.  The  probate  allowance  of  a  claim  is  a 
judgment  within  the  meaning  of  the  Ar- 
kansas statute  fixing  the  period  of  limita- 
tion of  judgments  at  10  years;  and,  while 
the  statute  may  not  operate  to  bar  such  a 
jud^ent  while  the  estate  is  in  course  of 
administration,  yet,  as  to  a  cause  of  action 
which  accrued  upon  the  discharge  of  the 
administrator,  the  statute  will  run  from 
that  time,  and  bar  the  demand  at  the  end 
of  10  years.— Brown  v.  Hanauer,  (Ark.)  27. 
Beal  rights. 

7.  In  case  of  a  grant  of  land  under  Mex- 
ican law  to  a  colony  for  the  benefit  of  the 
citizens  of  a  certain  place,  the  statute  of 
limitations  will  begin  to  run  immediately 
upon  a  claim  of  one  of  such  citizens  to  the 
tract,  based  upon  an  earlier  grant  to  him. 
— Sydeck  v,  Duran,  (Tex.)  264. 

8.  Under  Gen.  St.  Ky.  c.  71,  art.  8,  §  6, 
providing  that  "in  actions  for  relief  for 
fraud  the  cause  of  action  shall  not  be 
deemed  to  have  accrued  until  the  discovery 
of  the  fraud,  but  no  such  action  shall  be 
brought  ten  years  after  making  the  con- 
tract or  perpetration  of  the  fraud,"  if  a 
fraudulent  or  voluntary  conveyance  is  per- 
mitted to  stand  for  10  years  without  at- 
tack, the  grantee  under  it  acquires  a  per- 
fect title,  which  he  can  enforce  by  action 
against  all  persons. — Brown  v.  Oonnell, 
(Ky.)  794.* 
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9.  A  husband  having  instituted  suit  to 
set  aside  a  will  made  by  his  wife,  he  sub- 
sequently agreed  with  Ixis  son  to  dismiss 
the  suit  m  consideration  that  he  should  be 
allowed  the  use  of  the  homestead  which 
belonged  to  the  wife  and  one-half  the  pro- 
ceeds of  the  real  estate  during  his  life; 
the  son  and  daughter  to  have  the  other  I 
one-half.    The  father  and  children  having  i 
acquiesced  in  this  agreement  for  over  20  | 
years.  Tidd,  neither  the   father   nor   the 
daughter,  who  had  in  the  mean  time  mar-  { 
ried,  could  maintain  an  action  to  set  aside  | 
the  agreement.— Riggs  v.  Riggs,  (Ky.)  428.  I 

Disabilities  and  ezoeptions. 

10.  In  proceedings  to  open  an  adminis- 
trator's account,  and  for  a  further  account- 
ing, when  it  appears  that  the  heir  and  dis- 
tributee was  an  infant  when  the  adminis- 
trator settled  his  accounts,  and  died  in  in- 
fancy, and  an  administrator  to  such  heir's 
estate  was  not  appointed  till  10  years  after- 
wards, the  statute  of  limitations  does  not 
begin  to  run  in  favor  of  the  administrator 
of  the  ancestor  until  such  appointment, 
and  no  laches  can  be  imputed  to  the  heirs 
of  decedent  In  their  action.— Sorrels  v. 
Trantham,  (Ark.)  198. 

11.  In  an  action  to  set  aside  and  cancel 
<;ertain  deeds  alleged  to  have  been  exe- 
•cuted  bv  a  trustee  contrary  to  the  condi- 
tions of  his  trust,  the  property  having 
been  conveyed  by  the  mother  of  the  plain- 
tiffs to  the  trustee  in  trust  for  all  her  chil- 
dren, when  it  appears  that  one  of  the 
plaintiffs  was  a  married  woman  at  the  time 
of  the  conveyance  by  the  mother  to  the 
trustee,  and  that  she  so  continued  until  the 
institution  of  this  suit,  the  statute  of  lim- 
itations could  not  run  against  her.— Smith 
V.  McElyea,  (Tex.)  258. 

12.  The  averments  of  the  petition  that 
the  trustee  and  his  grantees,  during  the 
life-time  of  the  grantor  of  the  trust,  in- 
duced the  grantor  and  the  plaintiff  to  be- 
lieve that  the  trust  would  be  carried  out 
after  the  grantor's  death,  lield  to  be  suffi- 
cient to  prevent  the  running  of  the  statute 
of  limitations  as  to  plaintiff  claiming  under 
the  trust.— Id. 

18.  Where  the  full  legal  title  to  property 
is  vested  in  a  trustee  to  be  held  for  the  sole 
use  and  benefit  of  another,  and  subject  to 
no  other  condition  than  that  it  snail  be 
conveyed  to  such  other  person  upon  de- 
mand, if  the  right  of  action  of  the  trustee 
to  recover  the  property  is  barred  by  limita- 
tion, the  cestui  que  trust  is  also  barred,  al- 
though the  latter  may  have  been  under 
disability  at  the  time  the  cause  of  action 
accrued.- Collins  v.  McCarty,  (Tex.)  780. 

14.  In  an  action  by  one  to  recover  a  por- 
tion of  a  sum  of  money  received  by  an- 
other from  a  railroad  as  compensation  for 
the  railroad's  right  of  way  over  a  certain 


tract  of  land,  part  of  which  plaintiff  claims 
to  own.  defendant  relied  on  the  statute  of 
limitations  as  a  bar  to  the  action.  HM, 
that  he  was  not  estopped  to  plead  the 
statute  by  the  fact  that  he  had  previouBly 
misrepresented  to  plaintiff  (innocentl^rftnd 
without  fraudulent  intent)  the  true  division 
line  between  their  tracts,  so  that  plaintiff 
was  induced  to  believe  that  the  right  of 
way  did  not  touch  any  part  of  his  land,  and 
did  not  discover  otherwise  until  after  two 
years  from  the  date  of  payment  of  the 
money  to  defendant;  and  tliat  the  fact  that 
plaintiff  resided  at  a  greater  distance  from 
It  than  did  defendant  did  not  excuse  his 
want  of  knowledge  about  it. — McFaddinv. 
Prater,  (Tex.)  806. 

Aoknowledgment. 

15.  Where  the  maker  of  a  note,  barred 
by  the  statute  of  limitations,  writes  upon 
it,  "I  hereby  waive  myri^ht  to  rely  upon 
or  plead  the  statute  of  limitations  as  to  the 
within  note, "  this  is  a  sufficient  acknowl- 
edgment of  the  Justice  of  the  debt,  and 
willingness  to  pay  it,  to  imply  a  promise  to 
pay,  and  will  revive  the  debt,  although 
there  was  no  new  consideration  for  such 
indorsement.— Jordan  v.  Jordan,  (Tenn.) 
896.* 

16.  A  written  waiver  of  the  right  to 
plead  the  statute  of  limitations  is  not  con- 
trary to  public  policy,  but  is  valid,  and  will 
estop  the  maker  from  pleading  the  statute. 
— Id. 

Taxes. 

17.  The  statute  of  limitations  will  run 
against  a  municipal  corporation,  to  operate 
as  a  bar  to  the  collection  of  city  taxes,  when 
the  defense  thereunder  is  not  expressly 
taken  away  by  statute.— Mellinger  v.  City 
of  Houston,  (Tex.)  249. 

18.  The  Texas  act  of  July  4, 1879,  (Sp, 
Sess.  Tex.  1879,  Gen.  Laws,  p.  16,)  provid- 
ing "that  no  delinquent  tax-payer  shall 
have  the  right  to  plead  in  any  court,  or  in 
any  manner  rely  upon,  any  statute  of  lim- 
itation by  way  of  defense  against  the  pay- 
ment of  any  taxes  due  from  him  or  ner, 
either  to  the  state  or  any  countv,  city,  or 
town, "  applies  to  a  purchaser  of  property 
incumbered  with  a  hen  for  taxes. — ^Id.* 

19.  In  an  action  to  recover  possession  of 
land,  upon  the  ground  of  plaintiff's  use  < 
and  occupancy  and  payment  of  taxes 
thereon  for  more  than  nve  years,  evidence 
that  the  land  was  assessed  for  taxation 
against  plaintiff,  and  the  tax-roll  marked 
^'paid"  for  three  years,  and  that  it  was  the 
invariable  custom  of  the  tax  collector, 
when  taxes  were  paid,  to  so  mark  on  the 
roll,  did  not  show,  but  rather  tended  to  re- 
pel, the  fact  of  payment  for  the  remaining 
two  years.— Frencn  v.  Olive,  (Tex.)  568. 


Digiti 


ized  by  Google 


INDEX. 


969 


Evidence. 

20.  Where,  in  an  action  to  subject  lands 
to  the  payment  of  a  probate  Judgment,  the 
defense  is  set  up  that  the  cause  of  action 
did  not  accrue  within  10  years  of  bringing 
suit,  the  burden  is  upon  the  plaintiff  to 
show  that  he  had  commenced  his  suit 
within  the  statutory  period.  —  Brown  v. 
Hanauer,  (Ark.)  27. 

21.  Where  an  action  is  brought  in  Ken- 
tucky, and  both  parties  are  non-residents, 
the  statute  of  limitations  of  this  state  ap- 
plies, and  the  burden  of  proof  is  on  the 
party  relyinc  on  Gen.  St.  c.  71,  art.  4.  §  19. 
(providing  that  where  a  cause  of  action 
arises  In  another  state  between  residents 
of  such  state,  and  by  the  laws  of  that  state 
an  action  cannot  be  maintained  thereon, 
no  action  can  be  maintained  in  this  state,) 
of  showing  that  the  cause  of  action  acccued 
in  another  state  between  citizens  of  that 
state,  and  the  statute  there  was  no  obstacle 
to  recovery.— First  Nat.  Bank  of  Cincin- 
nati V.  Thomas,  (Ky.)  12.* 

lilS  PENDENS. 

Where  rule  applies. 

1.  A  pending  action  to  enforce  a  mort- 
gage is  notice,  to  all  purchasers  who  be- 
come such  during  the  pendency  of  the  ac- 
tion, of  the  mortgagee's  rights.  A  husband 
and  wife  Joined  in  mortgaging  her  Ijind, 
and,  she  dving,  her  interest  descended  to 
her  sons,  from  one  of  whom  the  husband 
bought  his  interest.  HM,  that  the  interest 
BO  purchased  was  liable,  along  with  the 
husband's  estate  by  curtesy,  to  the  mort- 
gage; especially  as  it  appeared  that  the 
mortgage  contained  a  clause  of  general 
warranty. — ^Edmunds  v.  LeaveU's  Adm'r, 
(Kv.)184. 

2.  Plaintiff,  in  an  action  of  ejectment, 
after  his  attorney  had  dismissed  the  action, 
filed  in  vacation  a  motion  to  have  it  rein- 
stated. Afterwards,  but  before  the  defend- 
ant had  notice  of  the  motion  to  reinstate, 
the  latter  gave  a  mortgage  on  the  premises 
sued  for,  the  mortgagee  accepting  it  in  re- 
liance upon  the  dismissal,  ana  in  ignorance 
of  the  motion  to  reinstate.  Held,  that  the 
title  under  the  mortgage  was  free  from 
any  lien  created  by  the  pendency  of  the 
action  of  ejectment,  and  that  the  subse- 
quent reinstatement  of  the  action  would 
not  affect  it.— Davis  v.  Hall,  (Mo.)  882. 

Logs  and  Logging. 

Damages  for  breach  of  contract  relating 
to,  see  Damages,  8^;  Btidenee,  10. 

MALICIOUS   PaOSBCTJTION. 

Attorney's  liability. 

1.  An  attorney  is  not  liable  to  an  action 
for  malicious  prosecution  unless,  in  con- 


ducting the  litigation  complained  of.  he 
knew  that  there  was  no  cause  of  action, 
and  knew  also  that  his  client  was  acting 
solely  from  illegal  or  malicious  motives; 
and,  in  forming  his  opinion  upon  these 
matters,  he  has  a  right  to  act  upon  such  in- 
formation as  his  client  imparts,  and  is  not 
bound  to  inform  himself  elsewhere. — Peck 
V.  Chouteau,  (Mo.)  577. 

Malice. 

2.  Mere  dislike  or  ill  will  towards  one  by 
another  does  not  constitute  malice  in  the 
legal  sense.  There  must  be  some  act  done 
by  defendant  with  intent  to  injure  plain- 
tiff, and  such  act  must  be  wrongful,  and 
done  without  legal  Justification  or  excuse. 
—Peck  V.  Chouteau,  (Mo.)  577. 

Pleading. 

8.  The  declaration   must  aver  want  of 
reasonable  or  probable  cause.— Turner  v. 
Turner,  (Tenn.)  121. 
Evidence. 

4.  Plaintiff  havinff  been  indicted,  along 
with  A.,  for  a  frauaulent  conspiracy,  was 
acquitted,  and  subsequently  brought  an  ac- 
tion for  malicious  prosecution.  In  that 
action,  held,  that  evidence  of  a  previous  in- 
dictment against  A.  for  a  similar  offense 
was  incompetent,  as  it  did  not  tend  to 
prove  plaintiff  guilty  upon  the  indictment 
complained  of,  or  disprove  malice  or  show 
probable  cause  on  the  part  of  defendant. — 
Peck.  V,  Chouteau,  (Mo.)  577. 

5.  But  A.  having  appeared  as  a  witness 
in  the  action  for  malicious  prosecution, 
evidence  of  the  Indictment  found  against 
him  previously  to  the  one  complained  of  is 
admissible  to  affect  his  credibility,  it  ap- 
pearing that  he  had  entered  a  plea  of  guilty 
to  that  indictment,  but  the  government 
had  dismissed  the  proceeding  without  en- 
tering Judgment  on  the  plea.— Id. 

MALFSACTICE. 

Eridenoe. 

1.  When,  in  an  action  for  malpractice, 
the  plaintiff  is  permitted  to  show  the  skill, 
reputation,  and  standing  of  one  as  a  sur- 
geon and  physician,  by  the  testimony  of 
medical  experts,  who  were  then  asked  and 
permitted  to  give  their  opinions  upon  the 
material  issues,  on  the  assumption  that  his 
diagnosis  of  the  case  was  correct,  the  de- 
fendant may  show,  by  the  same  experts 
and  witnesses,  his  own  skillfnlness  and 
reputation  in  that  behalf.— Vanhoover  v. 
Berghoff.  (Mo.)  72. 

2.  In  an  action  against  a  surgeon  for 
malpractice  in  the  improper  treatment  of 
a  dislocated  bone,  a  question  whether  he 
was  justified  in  not  using  the  *' splint ** 
which  had  been  practically  tested,  and  was 
in  common  use  in  such  cases,  b^  the  pro- 
fession, and  in  adopting  and  using  a  sub- 


Digiti 


ized  by  Google 


970 


INDEX. 


stitute  in  the  manner  stated,  or  whether 
there  was  in  this  behalf  a  want  of  the 
requisite  and  proper  skill  and  attention  or- 
dinarily bestowed  in  similar  cases,  held  to 
be  one  of  fact  for  the  consideration  of  the 
jury.— Id. 

8.  An  instmction  to  the  jury  that  ''the 
defendant  was  bound  to  possess  and  nse  all 
the  knowledge,  skill*  and  ability  that  was 
reasonably  necessary  to  properly  treat 
plaintiff,  and.  unless  the  eVidence  showed 
to  the  satisfaction  of  the  Jury  that  defend- 
ant, in  the  treatment  of  plaintiff,  did  use 
such  knowledge,  skill,  and  ability,  they 
should  find  for  the  plaintiff,  If  they  further 
found  that  the  injuries  complained  of 
were  the  result  of  defendant's  so  failing  to 
use  such  knowledge,  skill,  and  ability." 
was  erroneous,  as  being  open  to  the  con- 
struction that  the  burden  of  proof  was 
upon  the  defendant  to  show  these  facts  to 
the  Jury.— Id. 

*     MANDAMUS. 

Against  treasurer  to  make  payment  in 
money,  see  Tcucation,  18. 

For  issue  of  certificate  of  election,  see  Of- 
fice and  Officers,  2. 

In  general— When  writ  lies. 

1.  In  all  cases  where  full  and  ample  re- 
lief may  be  had  either  by  appeal,  writ  of 
error,  or  otherwise,  from  the  Judgment, 
decree,  or  order  of  a  subordinate  court, 
mandamus  mil  not  lie  against  a  road  over- 
seer to  compel  him  to  remove  obstructions 
from  a  public  road;  and  the  fact  that  the 
person  aggrieved  or  complaining  has.  by 
neglecting  to  appeal  when  he  might  have 
done  so,  placed  himself  in  such  a  position 
that  he  can  no  longer  avail  himself  of  its 
benefits,  constitutes  no  ground  for  inter- 
ference by  the  writ. — State  v.  Buhler,  (Mo.) 
68.73. 

To  ooorts  and  judioial  officers. 

2.  The  Kentucky  statute  relative  to  the 
condemnation  of  lands  for  railroad  pur- 
poses (1  Acts  1881.  p.  88)  provides  that,  on 
the  filing  of  exceptions  to  the  commission- 
ers' report  on  the  value  of  the  land,  the 
county  court  "shall  forthwith  cause  a  Jury 
to  be  impaneled  to  try  the  issues  of  fact 
made  thereby.  *  Held,  that  the  action  of  a 
county  court  in  dismissing  condemnation 
proceedings,  on  the  land-owner's  plea  that 
the  company  had  no  right  to  maintain  the 
proceedings,  as  its  road  had.  by  decree  of  a 
federal  court,  been  placed  in  the  hands  of 
a  receiver,  is  not  ministerial,  but  Judicial, 
in  its  nature,  and  mandamus  will  not  lie  to 
compel  the  impaneling  of  a  Jury  to  try  the 
issues.— Shine  t.  Kentucky  Cent.  B.  Co., 
(Ky.)l8. 

3.  Under  the  Kentucky  act  of  April  11, 
1882,  §  6,  a  right  of  appeal  is  provided  from 


the  decision  of  the  county  court  in  pro- 
ceedings for  condemnation  for  railroad 
purposes:  and,  where  the  county  court  has 
dismissed  the  proceedings  on  the  ground 
that  the  company  has  no  right  to  maintain 
them,  mandamus  wax  not  lie  to  compel  the 
court  to  impanel  a  Jury.— Id. 

To  state  boards  and  offioers. 

4.  The  duties  imposed  upon  the  Missouri 
commissioners  of  public  printing  by  Rev. 
St.  Mo.  1879.  §  8594,  in  letting  contracts 
for  such  printing,  are  not  purely  ministe- 
rial, but  involve  the  exercise  of  such  a  de- 
gree of  discretion  as  to  place  them  beyond 
the  control  of  a  court  by  mandamus  issued 
at  the  instance  of  a  partv  claiming  to  be 
the  lowest  responsible  bidder  for  such 
work.— Sute  v.  McQrath,  (Mo.)  846. 

ManaTanghter. 

See  Homicide,  81-88. 

MASTER  AND  SEBVANT. 

Contributory  negligence  of  servant,  see 
Negligence,  18. 

Inability  of  master— Contraot  of  re- 
lease. 

1.  An  agreement  entered  into  by  one 
witl\  a  railroad,  upon  being  employed  as 
brakeman,  to  take  upon  himself  an  risks 
incident  to  his  position  on  the  road,  and 
not  to  hold  the  railroad  company  liable  tor 
any  Injury  he  may  sustain  oy  accident  or 
collision  on  the  trains  of  the  road,  or  by 
defective  machinery  or  carelessness  or  mis- 
conduct of  himself  or  any  other  employe 
of  the  company,  is  not  binding  on  him  so 
as  to  relieve  the  company  from  liability  for 
an  accident  caused  by  its  failure  to  repair 
its  road.— Little  Rock  &  Ft  8.  Ry.  Co.  v. 
Eubanks.  (Ark.)  808. 

Defective  appliances. 

2.  It  is  the  duty  of  the  employer  to  use 
ordinary  care  in  providing  tor  the  use  of 
the  servant  safe  machinery,  and  premises 
in  safe  condition,  but  he  is  not  an  insurer; 
and  if  the  emplove  knows  of  the  danger, 
and,  without  objection,  continues  to  use 
them,  and  injury  results  to  him,  he  cannot 
hold  the  employer  liable.— Needham  v. 
Louisville  &  N.  R.  Co.,  (Ky.)  797. 

8.  In  an  action  by  an  employe  against 
his  employer,  to  recover  for  an  injury  re- 
ceived from  the  dangerous  condition  of  the 
premises  where  he  was  required  to  work, 
the  employe  must  aver  want  of  knowledge 
on  his  part  of  the  defect. — ^Bogenschutz  v. 
Smithy  (Ky.)  800.* 

4.  The  accepUnce  by  a  railroad  company 
of  a  flat  car  loaded  with  lumber,  which 

Srojects  18  inches  from  the  end  of  the  oar, 
oes  not  entitle  a  brakeman  who   it  in* 
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jnred  thereby  in  coupling  such  car  to  a 
box  car  to  an  instruction  that  the  com- 
pany ifl,  as  matter  of  law,  guilty  of  negli- 
gence. —  Louisville  &  N.  R.  Co.  v.  Qower, 
(Tenn.)  824.* 

6.  In  an  action  against  a  raikoad  com- 
pany to  recover  for  the  death  of  an  em- 
ploye, the  only  evidence  latrodnced  by 
plaintiff  to  prove  the  alleged  negligence  in 
the  construction  of  a  "switch"  or  "frog" 
being  that  the  switch  rail  was  a  little 
lower  than  the  other  rail,  and  his  witnesses 
not  stating  that  this  was  a  defect  that 
could  be  remedied,  and  defendants  prov- 
ing that  it  was  necessary  to  have  the 
switch  rail  lower  than  the  main  rail,  held, 
that  a  finding  for  plaintiff  must  be  set 
aside.  —  Little  Rock  &  Ft.  8.  Ry.  Co.  v. 
Eubanks,  (Ark.)  808. 

Maxims. 

FaUus  in  uno,  see  Criminal  Practice,  42. 

MECHANICS'  UENS. 

Katnre  and  acquisition  o£ 

1.  One  who,  having  furnished  material 
to  a  contractor  engaged  on  work  for  a 
county,  delivers  his  attested  account  to  the 
county  judge,  and  notifies  the  contractor 
that  he  nas  done  so,  does  not  thereby  ac- 
quire a  lien  upon  the  money  due  the  con- 
tractor for  the  work,  and  he  will  be  post- 
poned, in  the  distribution  of  the  fund,  to 
partial  assignees  of  the  contractor's  claim, 
who  took  their  respective  assignments 
prior  to  the  date  of  the  delivery  of  his  ac- 
count.—  Campbell  v.  Hildebrandt,  (Tex.) 
^48. 

2.  If  the  principal  contractor  is  liable  to 
the  owner  in  damages,  for  breach  of  con- 
tract in  putting  up  the  building,  to  an 
amount  exceeding  what  is  due  on  the  con- 
tract price,  a  subcontractor,  who  by  stat- 
ute is  entitled  to  have  the  owner,  upon 
notice  from  him,  retain  enough  to  pay  him 
from  what  is  due  to  the  contractor,  pro- 
vided the  contractor  himself  has  a  nen, 
can  claim  nothing.  —  Parrish  v.  Chris- 
topher, (Ky.)  608. 

Mines  and  Mining. 

Dower  in  mines,  see  Daioer,  2, 

Misnomer. 

In  order  of  publication,  see  Writs,  7,  8, 

MORTQAQES. 

6ee,  also,  Chattel  Mortgagee, 
Crops,  mortgage  of,  see  Orope. 
Partition,  mortgagee  as  party,  see  Pa/rti- 
tion,2. 


Payment  of,  see  Subrogation,  1. 
Redemption,  see,  also,  Judicial  Sales,  1. 

What  constitutes. 

1.  N.  executed  a  writing,  agreeing  to  de- 
liver possession  of  certain  town  lots  when 
H.  should  pay  him  a  sum  of  money  and  in- 
terest on  the  money  for  two  months,  and 
that  his  receipt  for  the  money  should  make 
the  deed  executed  to  him  for  the  lots  void. 
It  appeared  from  parol  evidence  that'H., 
having  the  right,  at  the  time  the  writing 
was  executed,  to  buy  the  lots  from  another 
within  a  certain  limited  time,  applied  to  N. 
to  pay  the  monevand  take  title  to  the  lots; 
agreeing  that  if  he,  H.,  did  not  repay  the 
money  within  a  specified  time,  the  prop- 
erty should  be  N.'s;  and,  the  obligor  having 

Said  the  money,  the  writing  was  executed 
1  pursuance  of  the  agreement.  Held,  the 
writing  constituted  a  conditional  sale,  and 
not  a  mortgage.— Hubby  v.  Harris,  (Tex.) 
658. 

Deed  absolute  in  fbrm. 

2.  A  deed  made  by  a  purchaser  at  an  exe- 
cution sale  to  a  third  party,  at  the  request 
of  the  Judgment  debtor,  to  secure  money 
borrowed  by  the  judgment  debtor  from  the 
third  party  in  order  to  redeem  from  the 
execution  sale,  although  absolute  in  form, 
will  be  treated  in  equity  as  a  mortgage. — 
Robinson  v.  Lincoln  Bav.  Bank,  (Tenn.) 
656.* 

8.  Where  one  conveyed  her  interest  in 
land  to  another  by  a  deed  absolute  in  form, 
but  the  grantee  at  the  same  time  executed 
to  her  a  written  agreement  binding  him- 
self to  reconvey  the  land  to  her  so  soon  as 
he  might  realize  from  the  rents  a  sum  suf- 
ficient to  repay  him  what  he  had  paid  out 
in  redeeming  the  land  from  an  execution 
purchaser,  held,  the  two  instruments  should 
be  considered  together,  and,  being  so  con- 
sidered, constituted  a  mortgage.— Frey  v. 
Campbell,  (Ky.)  368.* 

Validity. 

4.  Where  A.,  having  mortgaged  his  land 
to  B.,  gets  C.  to  execute  a  mortgage,  with 
description  blank,  for  the  same  amount,  on 
200  acres  of  his  land,  and  then  fills  in  a 
description  which  calls  for  200  acres  out  of 
a  tract  of  900  acres,  and  gets  B.  to  ex- 
change it  for  his  own  mortgage,  B.  bein^ 
ignorant  of  the  mode  in  which  the  second 
mortgage  was  made,  a  court  of  equitv  will 
sustain  the  mortgage  from  C.  to  B. — Brown 
V  Maury,  (Tenn.)  175. 

Requisites. 

5.  A  mortgage  was  acknowledged  before 
a  deputy-clerk,  and  the  principal  clerk,  in 
writing  out  the  certificate,  failed  to  set 
forth  the  facts,  and  include  the  indorse- 
ment of  acknowledgment  made  on  the 
mortgage  by  the  deputy.  Neid,  that  the 
mistake  may  be  corrected,  under  the  Ken- 
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tucky  act  of  May  10, 1884,  relative  to  the 
curing  of  such  defects,  although  the  act 
was  passed  subsequently  to  the  bringing 
of  the  suit,  and  the  lien  under  the  mort- 
gage is  good.  —  Edmunds  T.  Leavell's 
Adm'r,  (Ky.)  184. 
Description. 

6.  A  mortgage  described  the  lands  as 
"being  200  acres  of  a  tract  [described  by 
metes  and  bounds!  containing  600  acres, 
more  or  less.  Said  200  acres  lie  west  of 
the  H.  pike. "  There  were  in  fact  900  acres 
belonging  to  the  mortgagor  lying  west  of 
the  pike.  H6ld,  that  the  description  was 
8ufl9cient,  and  would  cohvey  two-ninths 
of  the  tract  west  of  the  pike.  Turney,  C. 
J.,  and  Caldwell.  J.,  dissenting.— Brown 
V.  Maury,  (Tenii.)175. 

Mortgagee  in  possession — Bent. 

7.  The  grantee  in  an  absolute  deed  that 
is  shown  to  be  a  mortgage,  being  a  mort- 
gagee in  possession,  is  to  be  held  to  the 
care  that  a  proyidant  owner  would  exercise 
in  the  management  of  the  land;  and.  when 
he  rents  it  out,  he  is  to  be  charged  with 
what  appears  from  the  evidence  to  be  a 
reasonable  rent,  even  though  he  may  not 
have  received  so  much,  especially  when  he 
keeps  no  account  showing  his  receipts. — 
Frey  v.  Campbell.  (Ky.)  368. 

Foreclosure — ^Defenses. 

8.  In  a  suit  to  foreclose  a  mortgage  exe- 
cuted by  defendants,  husband  and  wife, 
the  wife  may  aver  in  her  answer  that  she 
did  not  execute  the  mortgage  as  charged, 
and  that  she  never  convejred,  nor  intended 
to  convey,  the  land  described  in  the  mort- 
gage, and  allege  fraud  and  collusion  on  the 
part  of  her  husband  and  complainant  to 
procure  her  signature  and  acknowledg- 
ment, and  she  is  not  required  to  assert  this 
defense  by  a  cross-bill.  —  Genthuer  t. 
Fagan,  (Tenn.)351. 

9.  In  a  suit  to  foreclose  a  mortgage 
against  a  husband  and  wife,  in  which  the 
wife,  by  her  answer,  denies  the  execution 
by  her  of  the  mortgage  as  charged,  and  al- 
leges collusion  and  fraud  by  her  husband 
and  complainant  in  obtaining  her  signature 
and  acknowledgment,  testimony  of  the 
wife  and  other  witnesses  is  admissible  to 
prove  that  complainant  admitted  to  her,  in 
their  presence,  that  she  never  agreed  to 
give  the  mortgage  sought  to  be  enforced; 
and  such  confession,  if  proved,  is  conclu- 
sive proof  that  there  was  no  mortgage  by 
her,  notwithstanding  her  signature  and  ac- 
knowledgment.— Id. 

Bar  by  limitation. 

10.  In  Kentucky  the  mortgage  is  a  mere 
incident  to  the  debt,  or  security  for  its  pay- 
ment; so  that,  when  the  right  of  recovery 
as  to  the  debt  itself  is  barred  by  limitation, 
the  mortgage  to  secure  it  is  barred  also. — 


First  Nat  Bank  of  Cincinnati  v.  Thomas, 

(Ky.)12.* 

Power  of  sale. 

11.  The  power  to  make  a  sale  under  a 
deed  of  trust  given  to  secure  the  payment 
of  a  debt 'may  be  exercised  although  the 
right  of  action  on  the  debt  is  barred,  and 
although  the  rights  of  a  third  person  as  pur- 
chaser of  the  equity  of  redemption  have  in- 
tervened. Such  purchaser,  therefore,  can- 
not, because  the  debtor  has  made  a  new 
promise  sufficient  to  postpone  the  bar  of 
the  statute  so  far  as  he  is  concerned,  and 
because  a  sale  has  been  made  under  the 
power  after  the  right  of  action  on  the  debt, 
but  for  the  new  promise,  would  be  haired, 
assert  a  right  in  the  land  paramount  to  the 
right  of  the  purchaser  at  tne  sale  under  the 
power.— Fievel  v.  Zuber,  (Tex.)  27».» 

MUNICIPAIi  COEPORA- 
TI0N8. 

See,  alsOp  Counties;  Schools  and  Sehool-Dis- 
triets. 

License  power,  see  Licenses,  1,  d. 
Limitation  of  actions  against,  see  lAmUa- 

tian  of  Actions,  5,  17. 
Railroad,  ordinance  regulating  moving  of 

cars,  see  Railroad  Companies,  8. 
Street,  establishment  of.  see  Highways,  1, 2. 
Taxation,  for  aid  to  railroads,  see  Baiiroad 

Companies,  20. 
special  assessment,  who  liable  for,  see 

Estates, 
public   improvements,  sale  for,  see 

Judicial  Saks,  10. 

Powers  of. 

1.  A  license  upon  attorneys  at  law.  or 
any  other  profession,  calling,  or  trade, 
may  be  imposed  by  a  municipal  corpora- 
tion acting  under  legislative  authority;  and 
it  is  no  valid  objection  to  the  license  that 
it  is  imposed  upon  one  profession  or  trade, 
and  upon  no  other. —  Bullitt  v.  City  of 
Paducah,  (Ky.)  802. 

2.  In  an  action  by  a  municipal  corpora- 
tion on  the  bond  of  a  public  weigher,  con- 
ditioned for  the  payment  of  money  by  him 
for  the  exclusive  privilege  of  weighing  cot- 
ton on  the  public  scales,  the  plea  that  the 
ordinance  providing  the  scales,  and  the 
contract  awarding  the  privilege  of  weigh- 
ing, were  uUra  vires,  is  not  available  to  the 
sureties;  the  contract  being  executed,  and 
the  weigher  having  got  the  benefit  he  con- 
tracted Tor. —Town  of  Monticello  v.  Cohn, 
(Ark.)  80. 

Ordinances. 

8.  Section  18  of  article  4  of  the  charter 
of  St.  Louis  provides  that  the  mayor  shall 
state  to  the  council,  u>hen  assembled  in  spe- 
cial session,  the  objects  for  whidi  they 
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have  been  convened,  and  their  action  shall 
be  conflDcd  to  such  objects.  Held,  that 
the  mayor  could  not  enlarge  the  scope  of 
legislation  by  statixij?  in  his  message  calling 
such  session  that  *^e  was  not  averse  to 
submitting  anv  measure"  during  the  ses- 
sion, if  deemea  of  public  interest,  and  that 
an  ordinance  passed  at  the  submission  of 
the  mayor  during  the  session  was  void. — 
aty  of  St.  Louis  v.  Withaus,  (Mo.)  895. 
Contraots  of. 

4.  A  city  made  a  contract  for  the  im- 
provement of  a  street,  by  which  the  con- 
tractor was  to  look  to  the  abutting  owners 
for  payment,  except  in  the  case  of  the  in- 
tersections of  crossing  streets.  In  »  suit 
against  the  property  owners  it  was  held 
that  the  city  had  no  power  to  bind  them, 
and,  in  another  suit  against  the  city,  it  was 
held  that  the  contractor  had  no  claim 
against  it  for  the  price.  In  an  action  by 
the  contractor  for  authority  to  remove  the 
improvements  made,  except  at  the  street 
intersections  and  in  front  of  the  lots  whose 
owners  had  paid,  held,  that  the  contractors 
could  not  succeed  without  tendering  repay- 
ment for  the  amounts  paid  them  for  the  in- 
tersections and  by  the  property  owners. — 
Hahn  v.  Town  of  Bellevue,  (Ky.)  182. 

Liability  for  nagligenoe. 

5.  The  owner  of  a  town  lot  was  engaged 
in  blasting  stone  thereon  in  such  manner 
that  a  piece  of  stone  was  thrown  over  into 
the  street,  so  as  to  injure  one  who  was  pass- 
ing by.  SM,  the  person  so  injured  could 
not  recover  of  the  city  for  the  injury  on 
the  ground  that  it  had  permitted  the  owner 
to  carry  on  his  blasting  operations. — 
James'  Adm'x  v.  Town  of  Harrodsburg, 
(Ky.)  135.* 

Defective  streets. 

6.  A  provision  of  a  city  charter  that,  in 
order  to  render  the  city  liable  for  ** gross 
negligence"  in  non-repair  of  a  street,  the 
non-repair  must  have  continued  for  10  days 
after  notice  in  writing,  given  to  certain  of- 
ficials, does  not  apply  to  a  case  where  the 
city  itself  had  an  excavation  dug  by  a  con- 
tractor, discharged  the  contractor,  and  left 
the  excavation  as  it  was.— City  of  Houston 
V.  Isaacs,  (Tex.)  693. 

Taxation. 

7.  Under  2  Rev.  St.  Mo.  art.  6,  g  5010,  pro- 
viding that  the  benefits  arising  from  the 
opening  of  alley-ways  in  cities  shall  be  as- 
sessed to  the  owners  of  property  in  the 
block  where  the  alley  is  situated  abutting 
on  the  proposed  alley,  **  a  lot  abutting  upon 
an  alley  to  be  intersected  by  the  new  alley" 
is  not  assessable. — City  of  St.  Louis  v.  Jup- 
pier,  (Mo.)  401. 


See  Homicide^ 


Murder. 


Mutual  Benefit  Societies. 

Beneficiary,  right  to  change,  see  Insur- 
ance, 10. 

Execution  upon  life  certificate,  see  Insur- 
ance, 9. 


Navigable  Waters. 

Collection  of  tolls,  see  Canals. 
Levee  taxes,  see  ConstUutional  Law,  4. 

NEGUQENCE. 

See,  also,  Maeter  and  Servant;  Railroad 
Companies,  5-9, 17,  18. 

Damage  for  personal  injuries,  see  Damages, 
12. 

Municipalities,  liabilltv  for  negligent  blast- 
ing, see  Municipal  Corporations,  5. 

Master's  negligence,  see  Masier  and  Serv- 
ant, 2-5. 

Pleadiufi;  and  proof,  see  Pleading,  5. 

Railroad,  negligence  of,  see  Railroad  Com- 
panies, 7,  9. 

ringing  bells,  etc.,  see  Railroad  Com- 
panies, 8. 

running  trains  in  cities,  see  Railroad 

Companies,  5. 

in  stock-killing   cases,  see   Railroad 

Companies,  18. 

Ordinary  and  reasonable  oare. 

1.  Ordinary  care  is  that  degree  which  is 
exercised  by  ordinarily  prudent  persons 
under  similar  circumstances.  — Needham 
V  Louisville  &  N.  R  Co.  (Ky.)  707. 

2.  Explaining  to  a  Jury  the  *'care  of  a 
man  pf  ordinary  prudence"  as  "just  such 
care  as  one  of  you.  similarly  employed, 
would  have  exercised  under  the  circum- 
stances, **  is  erroneous.— Louisville  &  N".  R. 
Co.  V  Gower,  (Tenn.)  824. 

Proximate  cause. 

3.  It  is  no  defense  to  an  action  for  dam- 
age done  to  plaintiff's  land,  abutting  on  a 
river,  by  the  operation  of  a  jetty  built  in 
the  river  by  aefendant,  that  defendant 
could  not  have  foreseen  the  result. — Ar- 
mendaiz  v.  Stillman,  (Tex.)  678. 

Province  of  court  and  jury. 

4.  In  an  action  against  a  railroad  com- 
pany to  recover  for  its  willful  neglect,  re- 
sulting in  the  death  of  plaintiff's  intestate, 
the  question  of  willful  neglect  is  not  a 
question  of  law,  but  a  mixed  question  of 
law  and  fact,  which  it  is  the  peculiar  prov- 
ince of  the  jury  to  determine,  especially 
as  to  the  degree  of  it.— Needham  v.  Louis- 
ville &  N.  R.  Co.,  (Ky.)  797. 

Evidence.    > 

5.  Under  Mansf.  Dig.  Ark.  §  5226,  giving 
a  right  of  action  to  the  next  of  kin  to  re- 
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coyer  damages  for  cauaing  death  of  a  rela- 
tive IhrouffB  negligence,  it  Ib  admissible 
for  the  plaintiff,  the  mother  of  deceased,  to 
give  eyldence  tending  to  show  that  she  was 
dependent  upon  him  for  support. — Little 
Rock,  M.  R  &  T.  Ry.  Co.  v.  Leverett, 
(Ark.)  60. 

6.  In  an  action  against  a  railroad  com- 
pany for  negligence  causing  an  injury  to 
a  passenger,  the  burden  of  proof  shifts  to 
the  defendant  upon  proof  of  an  accident 
occurring  to  the  train,  and  consequent  in- 
jury to  the  passenger.— Louisville  &  N.  R. 
Co.  V.  Ritters'  Adm'r,  (Ky.)  591.* 

7.  Evidence  showing  that  plaintiff,  a 
child  19  months  old,  somehow  got  in  front 
of  a  street  car,  and  was  run  over  by  it,  but 
showing  nothing  beyond  this  as  to  the 
circumstances  of  the  accident.  Is  sufficient 
to  sustain  a  verdict  against  the  railway 
company,  the  company  not  calling  the 
driver  of  the  car  to  rebut  by  his  testimony 
the  presumption  of  negligence  arising  from 
the  facts.— Qalveston  City  R.  Co.  v.  Hewitt, 
(Tex.)  705. 

8.  Evidence  of  the  condition  of  a  railroad 
track  21  months  after  the  accident  is  inad- 
missible.—Little  Rock  &  Ft.  S.  Ry.  Co.  v. 
Eubanks,  (Ark.)808. 

9.  Plaintiff,  in  an  action  to  recover  for 
personal  injuries  resulting  from  defend- 
ant's negligence,  cannot  snow  that  he  has 
a  wife  and  children;  and,  where  defendant 
objected  to  such  evidence,  stating,  as  the 
ground  of  the  objisction,  that  plaintiff  must 
recover,  if  at  all,  for  damage  sustained  by 
him  individually,  and  not  that  sustained 
by  his  family,  ?ieid,  that  the  admission  of 
it  bv  the  trial  judge,  with  the  remark  that 
he  aid  not  take  that  view  of  it,  was  preju- 
dicial.—Louisville  &  N.  R.  Co.  V.  Gower, 
(Tenn.)824. 

Contributory  negligence. 

10.  A  person  is  not  guilty  of  contributory 
negligence  in  not  being  on  the  lookout  for 
an  excavation  in  a  public  street,  especially 
if  the  street  was  in  good  condition  when 
he  passed  over  it  last.— City  of  Houston  v. 
Isaacs,  (Tex.)  098. 

Baiiroad  cases. 

11.  A  railroad  company  is  not  liable  for 
causing  the  death  of  one  who  goes  upon 
its  track  at  a  point  where  there  was  no 

Eublic  crossing,  and  from  which  he  might 
ave  seen  an  approaching  train,  and  so 
near  to  the  train  that  those  in  charge  of  it 
could  not,  by  the  exercise  of  the  highest 
degree  of  care,  have  saved  him  from  being 
run  over. — Texas  &  N.  O.  Ry.  Co.  v.  Bar- 
field,  (Tex.)  665.* 

12.  Where,  in  an  action  by  a  widow  for 
damages  for  the  death  of  her  husband, 
caused  bv  his  being  run  over  at  a  street 
crossing  by  defendant's  train,  the  evidence 
shows  that  there  were  three  tracks  at  the 


crossing;  thai  defendant  did  not  and  could 
not  see  the  train  till  he  was  on  the  middle 
track,  and  when  he  saw  it,  his  horse's  feet 
being  on  the  further  track,  he  whipped 
him  to  get  across;  that  defendant's  train 
was  going  between  15  and  80  miles  an  hour, 
though  by  the  city  ordinances  limited  to 
6  miles;  that  the  engineer  had  a  view  for 
from  one  to  three  hundred  yards  of  the 
perilous  position  of  deceased;  that  deceased 
could  not  have  heard  whistle  or  bell  if  he 
had  stopped,  and  none  was  sounded,— 
there  is  no  such  contributory  negligence 
shown  by  it  as  will  sustain  derendanvs  de- 
murrer to  the  evidence.— Donohue  ▼.  St. 
Louis,  L  M.  Si  B.  Ry.  Co.,  (Mo.)  S  a  W.  424: 
rehearing  denied,  8  8.  W.  848. 

18.  Contributory  negligence  must  be  af- 
firmatively proved,  as  it  will  be  presumed 
that  the  injured  party  was  in  the  exercise 
of  due  care  until  the  contrary  is  made  to 
appear.  And  it  is  not  sufficient  to  estab- 
lish  contributory  negligence  on  the  part  of 
a  brakeman,  who  was  afterwards  injured, 
that  he  exchanged  places  with  one  of  his 
f ellow-brakemen  without  orders  from  the 
conductor,  although  it  is  probable  he  would 
not  have  been  injured  had  he  not  done  so. 
— LitUe  Rock  &  Ft.  &  Ry.  Co.  v.  Bubanks, 
(Ark.)  808. 

14.  In  an  action  for  damages  for  causing 
the  death  of  an  employe,  a  switchman, 
brought  against  a  railroad  company,  an  In- 
struction to  the  effect  that,  if  the  defects  in 
the  road  where  deceased  was  thrown  down 
and  mortally  injured  by  defendant's  cars 
were  easily  and  readily  seen,  and  deceased 
had  been  accustomed  to  working  there,  and 
in  attempting  to  uncouple  cars  while  in 
motion  received  the  injuries  which  caused 
his  death,  plaintiff  was  not  entitled  to  re- 
cover, is  rightly  refused,  where  there  is  no 
evidence  that  he  knew  of  the  condition  of 
the  track  at  the  place  where  he  was  injured, 
and  it  also  appears  that  he  was  iniured  on 
a  dark  and  stormy  night.— Little  Rock,  M. 
R.  &  T.  Ry.  Co.  V.  Leverett,  (Ark.)  50. 

15.  In  an  action  against  a  railroad  for 
negligence  resulting  in  the  death  of  appel- 
lant's intestate,  it  appeared  that  a  locomo- 
tive drew  a  box  car  to  the  head  of  a  switch, 
and,  after  giving  the  car  an  Impetus  for- 
ward, the  locomotive  moved  off,  and  the 
car  continued  at  a  rapid  rate  of  speed,  down 
grade,  and  without  the  control  of  any  one, 
until  it  ran  over  and  killed  the  intestate, 
who  was  walking  on  the  track  seeking  em- 
ployment in  feeding  and  watering  stock 
loaded  in  the  cars.  A  portion  of  the  track 
traversed  by  the  car  ran  through  a  town, 
and  persons  were  in  the  habit  of  passing 
over  it  by  the  tacit  consent  of  the  raHroso. 
Held,  that  the  evidence  made  out  a  prima 
facie  case  of  negligence,  and  the  lower 
court  erred  in  directing  a  peremptory  in- 
struction for  the  railroad.— Shelby  a  Adm'r 
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▼.  Cmdnnatl,  N.  O.  A  T.  P.  By.  Ck).,(Ky.) 

16.  It  being  customary  for  the  owners  of 
live-stock  being  shipped  on  railroads  to 
employ  others  than  the  serrants  of  the 
company  to  feed  and  water  them  at  stations 
or  stopping  places,  a  person  coming  on  the 
tracks  at  such  a  point,  seeking  employment 
of  that  kind,  is  not  a  trespasser.— Id.* 
Degrees  of  negligence. 

17.  In  an  action  against  a  street  railway 
company  to  recover  for  rnnning  over  a 
child  19  months  old,  it  not  appearing  posi- 
tively in  evidence  whether  the  driver  saw 
the  child  on  the  track  or  not.  but  it  appear- 
ing probable  that  he  did  not,  held,  that  an 
instruction  that  the  company  should  ex- 
ercise the  highest  degree  of  diligence 
towards  a  child  of  tender  years,  and  would 
be  liable  for  slight  negligencf,  was  proper. 
—Galveston  City  R.  Co.  v.Hewitt.(Tex.)  705. 

18.  For  the  slightest  negligence  against 
which  human  prudence,  diligence,  or  skill 
can  guard,  and  by  which  a  passenger  is  in- 
jured, the  railroad  is  liable  in  damares. 
A  railroad  is  bound  to  keep  its  track  clear 
of  obstructions,  so  that  the  engineers  of 
locomotives  may  have  a  clear  view  ahead 
in  running  their  trains. — ^Louisville  &  N. 
R.  Co.  V.  Sitter's  Adm'r,  (Ky.)  691.* 

NEGOTIABLE   INSTEXT- 
MENTS. 

See.  also.  Orders. 

Alteration  of  check,  see  AUeraiion  of  In- 

slrumerUs,  1. 
Married  women,  note  of,  see  Conflict  of 

Latos;  Husband  and  Wife,  6, 8. 
Parol  evidence  affecting,  see  Evidence,  22. 

Interpretation  and  effect. 

1.  A  promissory  note  providing  that  **we 
promise  to  pay,^  etc.,  and  signed  ''Hous- 
TOK  Floub-Mills  Co.,  D.  P.  Shbpherd, 
President,*  is  the  separate  obligation  of 
the  corporation,  and  not  the  Joint  promise 
of  it  and  the  individual  who  signed  as 

£  resident. — Latham    ▼.    Houston    Flour- 
lills,  (Tex.)46S.* 
Delivery. 

2.  If  6ne  signs  a  note  as  surety,  and  deliv- 
ers it  to  the  maker  upon  the  understanding 
that  he  is  not  to  deliver  it  to  the  payee  un- 
til he  obtains  the  signature  of  another  per- 
son as  co-surety,  he  will  nevertheless  be 
bound  if  the  maker  delivers  the  note  with- 
out obtaining  such  other  signature,  and  if 
the  payee  has  no  knowledge,  at  the  time  of 
delivery,  of  the  agreement  between  the 
maker  and  the  surety.— Tabor  v.  Mer- 
chants' Nat.  Bank,  (Ark.)  805 

Bona  fide  purohaser  for  yalne. 

8.  One  who  takes  negotiable  paper  be- 
fore maturity,  and  without  notice  of  any 


defect  of  title,  in  discbarre  of  an  ante- 
cedent debt,  is  a  purchaser  lor  value.— Ta- 
bor V.  Merchants'  Nat.  Bank,  (Ark.)  806. 

4.  Upon  proof  of  such  fraud,  in  the  in- 
ception of  a  note,  as  to  destroy  the  claim 
of  the  original  holder,  the  presumption  of 
bona  fide  purchase  for  value  otherwise  ob- 
taining in  favor  of  an  indorsee  before  ma- 
turity is  overcome,  and  the  burden  is 
shifted  upon  such  indorsee  to  show  that  he 
paid  value  in  good  faith. — Id. 

Negotiability. 

5.  Neither  a  certificate  of  indebtedness 
issued  by  a  city  to  one  of  its  creditors,  nor 
an  order  on  the  city  accepted  by  it,  is  a  ne- 
gotiable instrument.— Sonnonthiel  v.  Skin- 
ner, (Tex.)  688. 

Indorsement. 

6.  Blank  indorsers  on  a  promissory  note 
cannot,  by  a  parol  agreement  between 
themselves  and  the  maker,  alter  the  lia- 
bilitv  of  the  latter  as  fixed  bv  the  language 
of  tne  note.— Latham  v.  Houston  Flour- 
Mills.  (Tex.)  482. 

7.  The  payment,  by  the  maker  of  a  ne- 
gotiable promissory  note,  to  the  original 
payee,  before  its  maturity,  but  after  its  in- 
dorsement and  transfer  as  collateral  secu- 
rity, constitutes  no  valid  defense  to  a  suit 
by  the  indorsee  on  the  note,  although  the 
maker  had  no  notice  of  such  transfer  at 
the  time  of  making  payment. — Gosling  v. 
Griffin,  (Tenn.)  642. 

Demand  and  notice. 

8.  When  it  is  sought  to  charge  a  partner- 
ship as  indorsers  of  a  note  subseouently 
dishonored,  the  requirements  of  tne  law 
as  to  notice  of  its  dishonor  are  fulfilled 
when  such  notice  is  left  either  at  the  place 
of  business  of  such  firm  with  some  one  in 
charge,  or  at  the  domicile  or  residence  of 
one  of  the  partners. —Fourth  Nat.  Bank  v. 
Altheimer,  (Mo.)85a 

NEW  TRTATi, 

Bee,  also,  Criminal  Practice,  46-^56* 

Motion  for,  when  to  be  made,  see  Homi- 

eide^Vl. 
Reference,  on  findings  of  referee,  see  Brf- 

erence,  8. 

MlBOonduot  of  jury. 

The  affidavits  of  jurors  showing  that  the 
Jury  arrived  at  their  verdict  by  lot  are  not 
admissible  to  Impeach  the  verdict.— Ward 
V.  Blackwood,  (Ark.)  624. 

NoiiBuit. 

For  want  of  statutory  affidavit,  see  Exeo^ 

utors  and  Administrators,  18. 
Voluntary,  see  Appeal,  1. 
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Notice. 

Of  Judicial  sale,  see  Judicidt  Sales,  6. 
Of  prior  conyeyance,  see  Jf^raudulent  Con- 
vepances. 


Novation. 


See  Orderi, 


Oath. 

WaiTer,  see  Arbitration  and  Awtrd,  1,  2. 

OFFICE  AND  OFFIGEBS. 

See,  also.  Judge;  Quo  Warranto;  States  and 

State  Offleers. 
Appointment  by  judge,  see  Judge,  1. 
Bond,  alteration  of  signatures  to»  8ee^2- 

teration  of  Instruments,  3. 
defalcations  through  varions  terms, 

see  I^incipal  and  Surety,  8. 
equity.  Jurisdiction  of  suit  for  breach, 

see  bonds,  \,  8. 
ffovernor,  as  surety  on,  see  AUeraOon 

of  Instruments,  8. 
County  Jndee,  liability  of.  see  OounHes,  4. 
De  facto  Juage,  acts  of,  see  Judge,  2. 
Elections,  irregularities  in,  see  BleeUons, 

2,8. 
Q^o  warranto,  filing  of  information  for,  see 

Quo  Warranto,  8. 
pleading,  see  Quo  Warranto,  1,  2. 

Tenure. 

1.  The  act  allowing  county  treasurers  to 
hold  over  until  April  Ist,  after  the  election 
of  their  successors,  in  counties  adopting 
township  organization.  (Acts  Mo.  ISte,  p. 
108,  amending  Rev.  St.  j^  5862,)  is  not  in  con- 
flict with  Const.  Mo.  art.  14,  §  8,  providing 
that  the  term  of  office  of  no  officer  shall  be 
extended  to  a  longer  period  than  that  for 
which  such  officer  was  elected  or  appointed. 
—State  V.  McGovney.  (Mo.)  867. 

Qualification. 

2.  The  aldermen  of  a  city,  in  canvassing 
the  election  returns,  determined  that  the 
relator  had  been  elected  mayor,  but  de- 
clined to  direct  the  clerk  to  issue  the  certifi- 
cate of  election,  basing  their  refusal  upon 
the  fact  that  relator  was  not  an  inhabitant 
of  the  city  as  required  by  law.  Held,  that 
the  election  of  a  person  to  an  office  who 
does  not  possess  the  requisite  qualifi- 
cations gives  him  no  right  to  hold  the  of- 
fice or  to  claim  a  certificate  of  election,  and 
his  application  for  a  writ  of  marhdamus 
against  the  aldermen  must  therefore  be  re- 
fused.— State  y.  Aldermen  of  Pierce  City, 
(Mo.)  849. 

Commission. 

8.  It  is  not  absolutely  essential  that  one 
who  has  been  duly  elected  to  office  should 
be  commissioned  oy  the  governor  in  order 


to  enable  him  to  sue  for  and  recover  the 
office  from  a  usurper. — ^Toney  y.  Harris, 
(Ky.)614. 

OBDEBS. 

Release  of.  . 

A.,  owing  B.  a  debt,  gave  him  an  order 
on  C,  who  was  indebted  to  A.  for  the  de- 
livery of  an  agreed  number  of  goats,  which 
C.  refused  to  deliver  till  satisfied  of  the 
extent  of  his  indebtedness  to  A.  B.,  after 
notifying  A.  of  C.'s  refusal,  entered  into  a 
written  agreement  with  C.  to  extend  Uie 
time  for  receiving  the  goats,  upon  C.'s 
agreeing  to  deliver  them  at  the  end  of  that 
time.  C.  removed  the  goats  to  Mexico. 
Heldf  that  B.  by  his  agreement  released  A. 
from  all  obligation  on  the  order,  and  the 
debt  it  was  given  to  satisfy. --Garcia  v. 
Gray,  (Tex.)  42. 


PABENT  AND  CHTTiT>. 

Legitimation  by  marriage  of  parents,  see 
Bastardy. 

Negligence,  compensation  for  loss  of  sup- 
port, see  Negligence,  5. 

Custody  of  children. 

If  the  parents  have  separated,  the  cus- 
tody of  the  child  will  be  given  to  the 
father,  where  it  appears  that  no  reasonable 
objection  can  be  made  to  his  character, 
and  he  is  able  to  care  for  it  properly,  while 
the  mother,  though  a  good  woman  and  de- 
voted to  her  child,  and  willing  to  use  her 
best  endeavors  to  care  for  it,  and  raise  it  up 
in  proper  courses,  has  but  little  means  of 
her  own.  and,  to  support  herself  and  child, 
must  rely  upon  her  own  labor,  and  such 
assistance  as  her  father  may  be  willing  to 
give  her. — Bonney  v.  Bonney,  (Ky.)  ifl. 

FABTEBS. 

See,  also.  Partition,  2, 

Insurance,  action  on  insurance  policy,  see 
Insurance,  7. 

Waiver  of  defect  in,  see  Appeal,  29. 

Substitution,  of  widow  of  assignee  for  ben- 
efit of  creditors,  see  Assignment  fq^  Bene- 
fit of  Creditors,  6. 

Necessary  peurties. 

1.  A  dormant  partner  is  not  a  necessary 
party  to  a  snit  concerning  the  partnership 
property.— Boehm  v.  Calisch,  (Tex.)  298. 

Misjoinder. 

2.  Where  there  is  a  misjoinder  of  causes 
of  action  and  of  parties,  but  the  defect 
does  not  ao  to  the  jurisdiction  of  the  court, 
the  remeay  is  by  motion  to  strike  out  the 
names  of  the  parties,  and  the  cause  of  ac- 
tion improperly  joined,  but  the  objection 
to  such  defect,  unless  made  in  the  trial 


Digitized  by 


Google 


IXDEX. 


977 


court,  will  lie  considered  as  waived.— Ad- 
ams V.  Edgerton.  (Ark.)  62a 

PAKTinON. 

By  judicial  proceedings — Jurisdic- 
tion* 

1.  As  a  general  rule,  there  can  be  no  par- 
tition in  an  action  to  settle  a  disputed  title 
to  land;  but,  where  the  court  oi  chancery 
has  possession  of  the  case  on  some  clear 
ground  of  equity  jurisdiction  wholly  dis- 
tinct from  partition,  then  the  cause  may 
be  retained  for  partition.— Hankins  ▼. 
Layne,  (Ark.)  821. 

Parties. 

3.  In  an  action  for  the  partition  and  sale 
of  the  real  estate  of  a  decedent,  and  the 
distribution  of  the  proceeds  among  his 
heirs,  it  appeared  that  one  of  the  heirs  had 
given  a  deed  of  trust  upon  hia  interaat  to 
secure  a  debt,  and  that  the  beneficiary  un- 
der such  deed  had  died.  Held,  that  his  ad- 
ministrator was  a  necessary  party.— Har- 
bison ▼.  Banford*  (Mo.)  20.  , 

Decree. 

8.  A  decree  in  a  partition  suit,  being  er- 
roneous as  to  one  defendant,  must  be  re- 
versed as  to  all.— Eremer  ▼.  Haynie,  (Tez.) 

FABTNEBSHIP. 

Accounting,  see  Arhitratum  and  Award,  8. 
Arbitration,  sharing  losses,  see  ArbHraiian 

and  Award,  5. 
Traud,  change   in   firm  and  .assignment 

operating  as,  see  Astigntnent  for  Ben^ 

of  OredUoTB,  1. 
Notice  of  protest,  see  NegoHahU  Instru- 

fnenii,  8. 
Parties,  dormant  partners  as,  see  Parties,  1. 

What  constitutes. 

1.  Any  declarations  or  conduct  on  the 
part  of  several  that  would  induce  others  to 
consider  them  as  partners  will  render  them 
liable  as  such.— Harris  v.  Bessler,  (Tez.) 
816. 

2.  A  secret  partnership  exists  where  one 
is  really  participating  in  the  profits  and 
loss  of  an  enterprise  carried  on  by  an- 
other, and  withholds  a  knowledge  of  the 
fact  from  the  public.  An  ostensible  part- 
nership exists  where  one  who  has  no  actual 
interest  in  a  firm  says  he  is  a  partner,  or 
knowingly  permits  the  firm  to  use  his 
name  in  any  manner  in  order  to  obtain 
credit. — Id. 

Evidence. 

8.  Evidence  that  A  was  a  partner  in  a 
certain  company  in  September,  and.  as 
such,  signed  contracts  reciting  a  contract 
made  by  the  company  in  March,  is  not 
competent  in  order  to  charge  him  upon  a 
V.3S.W.— 62 


debt  contracted  by  the  company  in  July. — 
Butler  V.  Henry,  (Ark.)  878. 

4.  Participation  in  the  profits  of  a  firm 
is  prima  facis  evidence  of  partnership,  and 
it  becomes  conclusive,  as  to  third  persons, 
when  not  rebutted  by  evidence  showing 
such  participation  to  be  in  place,  of  com- 
pensation for  services.— Fourth  Nat.  Bank 
V.  Altheimer,  (Mo.)  858.  ^ 

Firm  property. 

6.  Real  estate  sold  at  a  judicial  sale  was 
knocked  down  to  A.  and  B.,  partners.  A. 
having  bid  it  in  in  pursuance  of  an  under- 
standing between  him  and  his  partner  to 
buy  it  for  the  firm.  In  order,  however,  to 
avoid  the  necessity  of  getting  outsiders  to 
go  on  the  bonds  for  the  purchase  money, 
they  had  the  sale  entered  m  B.'s  name,  and 
he  signed  the  bonds  as  principal,  and  A. 
as  surety.  Held,  that  the  real  estate  was 
partnership  property.  —  Seller  v.  Brenner, 
(Ky.)  7»6. 

Bights  of  partners  inter  se. 

6.  One  partner  is  not  entitled  to  com- 
pensation from  the  partnership  for  his 
services  in  atlendinff  to  the  partnership 
affairs,  unless  there  Is  a  contract  therefor 
express  or  implied.  —  Gaston  ▼.  Kellogg^ 
(Mo.)  689. 

DisBolatlon. 

7.  A  partner  who  furnishes  the  money  to 
purchase  cattle  for  a  partnership,  which 
are  to  be  owned  in  equal  shares,  and  after- 
wards sells  his  undivided  half  interest  in 
the  cattle  without  making  any  sale  of  his 
interest  in  the  partnership  or  of  his  claim 
against  his  partner,  thereby  dissolves  the 
partnership,  and  loses  his  lien  on  the  cattle 
owned  by  nis  partner,  nor  does  the  trans- 
fer by  him  of  his  share  of  the  partnership 
property  transfer  any  equity  he  might 
have  against  his  partner.— Moore  v.  Steele, 
(Tez.)  448. 

PAYMENT. 

See,  also,  Subrogation, 

In  county  scrip,  see  TaaaUon,  18. 

Acceptance  of  negotiable  paper. 

1.  Proof  that  a  joint  maker  of  a  note 
gave,  in  payment  thereof,  his  check  on  a 
bank  where  he  had  no  funds,  and  that  the 
holder  surrendered  the  note  for  such  check, 
will  not  sustain  a  plea  of  payment.— Henry 
V.  Conley,  (Ark.)  181.* 
Application. 

2.  A  payment  will  not  be  applied  to  usu* 
rious  interest  without  the  debtor's  con- 
sent.—Edwards  V.  Rumph,  (Ark.)  685. 

Penalty. 

Jurisdiction  of  justice,  see  Justice  of  the 
Peace,  1. 
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What  constitutes. 

1.  Perjury  m&y  be  assigned  upon  a  false 
statement  affecting  only  a  collateral  issue, 
as  that  of  the  credit  of  the  witness.  — 
Washington  v.  State,  (Tex.)  228. 

2  A  county  clerk  having  authority  to  ad- 
minister oaths,  but  not  being  required, 
upon  an  (ipplication  for  a  marriage  license, 
to  take  an  affidavit  as  to  the  age  of  the  par 
ties,  the  making  of  a  false  affidavit  upon 
that  subject  will  support  an  assignment 
for  false  swearing,  but  not  for  perjury.— 
Davidson  v.  Sute,  (Tex.)  662. 

8.  Upon  trial  of  an  indictment  against  A. 
for  falsely  swearing,  in  applying  for  a  mar- 
riage licenae,  that  his  fiance  was  18  years 
of  age.  false  testimonj  given  by  B.  that  the 
sAtI  picked  cotton  with  him  18  years  be- 
fore, and  was  then  a  big  girl,  is  perjury. — 
Id. 

SSviddnoe* 

4.  In  Texas,  under  Code  Crim.  Proc.  art 
746,  a  conviction  cannot  be  had  unless  upon 
the  testimony  of  at  least  two  credible  wit- 
nesses, or  one  credible  witness  corrobo- 
rated strongly  bv  other  evidence. — Wash- 
ington V.  State,  CTex.)  238. 

5.  A.  was  indicted  and  tried  for  illegally 
branding  a  calf  alleged  to  belong  to  B. 
Upon  the  trial  of  B.  for  perjury,  alleged  to 
have  been  committed  by  him  upon  that 
trial,  field,  that  a  Judgment  in  B.  s  favor, 
in  a  civil  ^uit  brought  against  him  by  A. 
for  the  calf,  was  not  admissible  in  evidence 
on  behalf  of  B.,  when  offered  generally. — 
Hill  V.  State,  (Tex.)  764. 

6.  If,  upon  trial  for  perjury,  the  Judg- 
ment in  the  proceeding  in  which  the  per- 
jury is  alle^d  to  have  been  committed  is 
admitted  on  behalf  of  the  prosecution,  the 
court  should  give  instructions  limiting  the 
effect  of  the  evidence.— Davidson  v.  State, 
(Tex.)  662. 

7.  Upoil  trial  for  perjury,  the  state  mav 
show  by  the  attorney  in  tne  case  in  which 
the  perjury  is  alleged  to  have  been  com- 
mitted why  he  called  defendant  as  a  wit- 
ness in  such  case,  in  order  to  show,  if  pos- 
sible, that  the  false  statement  was  made 
with  premeditation;  Pen.  Code  Tex.  art. 
189.  making  it  a  defense  if  the  false  state- 
ment was  made  by  mistake,  through  inad- 
vertence, or  under  agitation. — Id. 

PLEADINa. 

See,  also,  Damages,  4,  5;  I^ectmeni,  4;  Gar- 
nUhment;  Indictment  and  Information; 
Justices  of  the  Peace,  ^\  Quo  Warranto,  1, 2. 

Service  of  process  after  amendment,  see 
WriU,  5; 

Bankruptcy,  discharge  in,  see  Bank- 
ruptcy, 8. 


Covenant,  action  on,  see  (tenant 
Judgment,  under  prayer  for  general  relief, 

see  Fraudulent  Cirnteyanees,  14. 
Justice's  court,  pleadings  in.  see  JusUess  of 

the  Pence,  5. 
Motion  to  strike  out,  when  proper,  seePor- 

ties,  2. 
Pleading    and   proof,    see    Eminent  D^ 

ma%n,\ 
Railroads,  stock-killing  cases,  see  BaHroad 

Companies,  12-14. 
Suretyship,  action  on  bond,  see  Frineipal 

and  Surety,  1. 

General  principles. 

1.  Under  the  rule  that,  where  a  party  fails 
to  aver  a  fact,  which,  if  true,  is  important 
to  a  recovery  on  his  part,  such  fact  will  be 
taken  in  the  light  most  adverse  to  the  plead- 
er, in  an  action  against  an  Insolvent  and 
his  assignee  for  the  benefit  of  ereditors,  it 
will  be  assumed  that  the  assignment  con- 
tained a  provision  exacting  releases  from 
accepting  creditors  where  the  contrary 
view  is  important  to  the  plaintifTs  right  of 
recovery,  and  he  has  made  no  averments 
thereon  in  his  ,pleading8.*-MilU  v.  Swesr^ 
ingen,  (Tex.)268. 

Complaint. 

2.  In  an  action  to  recover  the  Talne  of  s 
draft  intrusted  to  defendant,  an  attorney, 
for  collection,  a  complaint  as  follows: 
Plaintiff  states  "that  in  the  spring  of  1875 
he  delivered  defendant  a  check  or  draft 
upon  S.  &  M.  for  $125,  and  directed  him  to 
send  the  same  to  P.  Bros.,  Watson,  Ark., 
for  collection,  and.  before  the  same  had 
been  sent  by  defendant,  plaintiff  called 
upon  defendant,  and  gave  him  some  direc- 
tions, but  the  defendant  wholly  disre- 
garded the  requests  and  directions  of  the 
plaintiff,  and  sent  said  draft  to  one  M..  in 
Arkansas;  that,  by  reason  of  the  conduct 
of  the  defendant  m  disobeying  the  orders 
and  directions  of  the  plaintiff,  the  plaintiff 
is  damaged  in  the  sum  of  fifty  dollars,  for 
which  he  asks  judgment, " — is  sufficient  to 
apprise  defendant  of  the  nature  of  plain- 
tiff's claim,  and  the  extent  of  the  damages, 
and  to  support  a  judgment,  and  bar  anouier 
action.— Butts  v.  Phelps,  (Mo.)  218. 

8.  In  an  action  to  recover  for  breach  of  a 
contract,  it  is  sufllcient  for  plaintiff  to  al- 
lege a  general  compliance  with  the  con- 
tract on  his  part,  without  alleging  specific- 
ally and  in  detail  the  performance  of  every 
act  required  to  be  done  by  him. — ^Long  t. 
McCauley,  (Tex.)  689. 

Amendment — Notice  of  filing. 

4.  Whe  re  a  party -has  pleaded  or  demurred 
in  an  action,  the  only  notice  to  him  of  the 
filing  of  an  amendment  by  the  opposite 
party  that  is  necessary  is  the  order  of  court 
granting  leave  to  file  the  amendment. — 
liabb  V.  Rogers,  (Tex.)  808. 
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iPleading  and  proof— Variance. 

5.  Under  an  allegation  of  neglieence  on 
'the  part  of  a  railroad  company  in  failing  to 
prepare,  fix,  and  keep  in  repair  a  good, 
-safe,  and  substantial  crossing  at  a  certain 
place,  and  the  further  allegation  that  the 
•crossing  is  defective,  rotten,  and  insuffi* 
•cient,  it  is  admissible  to  show  that  it  is  de- 
fective by  reason  of  the  planks  being  laid 
too  far  apart. — East  Line  &  Red  River  R. 
Co.  V.  Brinker.  (Tex.)  99. 

6.  Under  the  issues  as  made  by  the  plead- 
ings, the  inquiry  was  as  to  the  damages,  if 
^any,  sustained  bv  the  defendant  by  reason 
•of  the  taking  of  his  land  by  the  plaintiff 
-railroad  company  for  the  right  of  way  of 
its  road;  and  apon  the  trial  plaintiff  offered 
to  prove  an  arbitration.  BM,  that  the  of- 
fer was  properly  rejected,  the  arbitration 
being  new  matter  in  bar,  and,  as  such, 
:should  have  been  set  up  by  appropriate 
ipleading.— Springfield  &S.  Ry.  Co.  ▼.  Calk- 
ins, (Mo.)  8ft. 

"Waiver  of  objection. 

7.  In  an  action  to  recover  the  purchase 
price  of  land  sold,  the  plaintiff  BBOuld  al- 
lege that  he  had  a  good  title  to  the  land, 
and  should  set  it  oat  But  the  error  is 
•cured  by  defendant's  answer  admitting 
plaintiff  had  good  title,  and  taking  issue 
•only  on  the  question  of  the  number  of 
acres  contained  in  the  tract. — Barnes  ▼. 
Jackson,  (Ky.)  601. 

Powers.  ^ 

Mortgage,  power  of  sale,  see  Mortgages,  11. 
Trusts,  powers  implied  under  trust,  see 

Trusts,  6,  7. 
Restraint  on  alienation,  see  WiQ,  8. 

PBACTICE  IN  CIVIL  CASES. 

Bee  Appeal;  Courts;  Equity;  Judgment; 
Jury;  New  Ihial;  Bemoval  of  Causes; 
Trial, 

Transfer  firom  equity  to  law  docket. 

Bringing  a  suit  in  equity,  when  the 
proper  remedy  is  ejectment,  is  not  cause 
for  dismissal  of  the  suit,  but  only  for  trans- 
ferring it  to  the  law  docket;  :ana,  if  no  mo- 
tion is  made  to  correct  the  error,  the  court 
may  transfer  the  cause  of  its  own  motion, 
or  proceed  to  trial  upon  the  merits. — 
Catchings  v.  Harcrow,  (Axk.)  884 

Prescriptiozu 

See  lAmitation  of  Actions, 

PRINCIPAL  AND  AG^NT. 

Evidence,  parol,  to  explain  agent'*  con-^- 
tract,  see  Evidence,  21. 


Infancy,  appointment  of  agent  by  infant, 
see  ii\fancy,  4. 

Insurance  agent,  authority  of,  see  Insur- 
ance, 3,  4. 

Insurance  agent  exceeding  his  authority, 
see  Insurance^  2. 

Negotiable  instruments,  signing  by  agent, 
see  Negotiable  Instruments,  1. 

Batification. 

1.  If  a  bank  appropriates  certain  bonds 
purchased  by  ite  cashier  to  its  own  use,  it 
cannot  thereafter  repudiate  the  authority 
of  the  cashier  to  make  the  purchase,  in  a 
suit  by  the  vendor  of  the  bonds  on  the  con- 
tract.— Logan  Co.  Nat.  Bank  v.  Townsend, 
(Ky.)  122.* 

a.  Where  a  railroad  company  allows  a 
person  to  hold  himself  out  and  act  as  its 
^neral  freight  agent  for  a  year  or  more. 
It  will  be  bound  by  his  contract  to  furnish 
cars  for  transportation  of  the  live-stock  of 
a  party  who  deals  with  him  as  the  agent  of 
the  company. -*-Baker  v.  Kansas  City,  S.  J. 
&C.  B.UCo.,(Mo.)486. 

8.  Where  an  agent  borrows  money  in  or- 
der to  redeem  the  principal's  property 
from  an  execution  safe,  and  procures  con- 
veyances of  the  property  to  the  lender  as 
security,  in  an  action  by  the  principal  to 
have  the  deeds  declared  a  mortgage  and  to 
redeem,  the  lender  cannot  complain  that 
there  was  no  privity  between  the  agent 
and  plaintiff,  wnen  the  deeds  show  upon 
their  face  the  plaintiff's  ownership.  — 
Robinson  v.  Lincoln  Sav.  Bank,  (Tenn.) 
656. 

Inability  of  principal  to  third  per- 
sons. 

4.  In  an  action  for  services,  brought  by  a 
station  agent  against  a  railroad  company, 
the  defendant  pleaded  as  a  counter-claim 
an  amount  of  missing  funds  of  the  com- 
pany collected  at  plaintiff's  station,  and  not 
accounted  for.  Beld,  that  plaintiff  could 
not  show  that  the  misappropriation  was 
the  act  of  the  clerk  and  telegraph  opera- 
tor at  the  station,  who  were  his  agents,  but 
that  he  was  liable  for  their  default.— 8t. 
Louis,  L  M.  &  S.  Ry.  v.  Smith,  (Ark.)  864w 

PBINCIPAIi  AND  SUBETY. 

See  Bonds, 

Alteration  of  signatures,  see  Alteration  of 
Instruments,  2. 

Administrator's  bond,  discharge  of  princi- 
pal in  insolvency,  see  Executors  and  Ad- 
ministrators, 4. 

liability  of  surety,  see  Executors  and 

Administrators,  10. 

Evidence,  documentary,  conversion  of 
funds  by  principal,  see  Evidence,  15. 

Evidence  of  principal's  default,  see  Evi' 
dence,  15. 
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Execution,  liability  of  sarety  on  stay-bond, 

see  BoDecutum,  3. 
Judgment  on  bond,  amendment  of,   see 

Judgment,  5. 
Official  bond,  goTernor  as  surety,  see  AUer- 

aa&n  of  InstrumenU,  8. 
Promissory   note   delivered   contrary   to 

agreement,  liability  of  surety,  see  ifeffo- 

Uable  InHrumenii,  2. 

Liability  of  surety. 

1.  Sureties  on  the  bond  of  a  treasurer  of 
a  benevolent  association  are  not  liable  for 
any  conversion  of  funds  bj  their  principal, 
made  prior  to  the  execution  of  the  bond; 
and  when  the  bond  was  executed  on  Jan- 
uary 21, 1885,  and  suit  was  instituted  to  re- 
cover for  the  conversion  of  moneys  which 
came  into  the  treasurer's  hands  January  1, 
1885,  a  complaint  allegins^  only  that  the 
conversion  occurred  at  and  before  July  24, 
1885,  is  demurrable.—Barry  y.  Screwmen's 
Benev.  Ass'n.  (Tex.)  261. 

2.  When  the  conditional  nature  of  the 
signature  of  a  surety  to  a  bond  is  apparent 
from  the  face  of  the  bond  itself,  or  Is 
brought  to  the  knowledge  of  the  obligor 
by  extraneous  evidence  before  its  accept- 
ance, the  plea  of  conditional  execution  is 
a  goc!l  defense  to  an  action  on  the  bond; 
other*  ise  not.— State  v.  Churchill,  (Ark.) 
862. 

3.  A  state  treasurer  during  his  first  term 
of  ofBce  misappropriated  $159,000  of  state 
bonds  belonging  to  a  certain  **bond  ac- 
count," and.  during  his  second  term,  the 
sum  of  $46,000  of  bonds  belonging  to  the 
same  account.  Afterwards,  but  during  his 
second  term,  he  caused  a  certain  amount  of 
state  scrip  to  be  canceled,  and  of  this 
amount  of  canceled  scrip  he,  with  the  con- 
sent of  the  proper  state  committee,  caused 
$145,000  to  oe  transferred  generally  to  his 
''bond  account."  Held,  in' a  suit  against 
the  sureties  on  his  bonds  for  the  first  and 
second  terms,  that  there  was  no  appropria- 
tion in  settlement  of  the  **  bond  account "  of 
either  term,  but  that  a  court  of  equity 
would  apply  the  $145,000  in  settlement  rat- 
ably between  the  terms.— Id. 

Discharge  and  release  of  surety. 

4.  A  bond  given  to  secure  a  municipal  cor- 

E oration  the  amount  of  money  to  be  paid 
J  one  appointed  public  weigher  is  a  bond 
single  for  the  payment  of  money,  within 
the  meaning  of  Mansf.  Dig.  Ark.  §  6400, 
limiting  the  application  of  sections  68dd, 


9,  and  a  surety  on  such  an  obligation 
will  be  free  from  his  liability,  as  provided 
in  Mansf.  Dig.  §§  6898,  6399,  on  the  failure 
of  the  obligee  to  begin  action  against  the 
principal  for  the  amount  within  80  days 
after  the  service  on  him  of  notice  so  to  do. 
—Town  of  Monticello  v.  Cohn,  (Ark.)  30. 

5.  A  state  treasurer  was  delinquent  in 
bis  accounts  at  the  end  of  his  second  term 


of  office,  and,  unon  entering  on  his  third 
term,  instead  of  paying  up  the  deficit,  he 
merely  charged  it  against  himself.  Held, 
this  did  not  have  the  effect  to  release  the 
sureties  on  his  bond  for  the  second  term 
from  liability  for  such  deficit,  and  impose 
the  liability  on  the  sureties  for  his  third 
term.— State  v.  Churchill,  (Ark.)  880. 

Bemedies  of  surety. 

6.  In  an  action  between  an  attaching 
creditor  and  one  claiming  property  as  a 
bona  fide  purchaser  from  the  debtor,  the 
issue  being  as  to  whether  the  transfer  waa 
made  in  good  faith,  although  the  claimant 
abandons  the  issue,  the  sureties  on  hi» 
claim-bond  may  intervene  and  defend  hi» 
rights,  and  judgment  may  in  such  case  be 
rendered  in  behalf  of  the  sureties,  although 
it  inures  to  the  benefit  of  the  claimant,  who 
had  not  presented  his  claim. — Boehm  v. 
Calisch,  (Tex.)  298. 

Privileged  OomnmTiioattonii* 

See  WitneM,  6,  9. 

Promissory  Notes. 

See  NegoHahle  InetrummUi. 

PUBLIC  JjANJ3B. 

See  Orania, 

Limitation,   when  statute  oommencai  to^ 
run,  see  LimiUUion  of  Actions,  7. 

Sales^i, 

A  contract  by  which  one  par^  agree* 
to  furnish  hall  the  government  price  of 
land,  and  of  improvmg  the  same,  in  oon- 
sideration  of  the  other  party  pre-empting' 
and  conveying  half  the  land  to  him  after 
title  acquired,  is  in  contrayention  of  Rev. 
St.  U.  S.  §  8262,  prohibiting  the  sale  of  pre- 
emption  claims,  and  yoio.— Marshall  y. 
Cowles,  (Ark.)  188. 

Public  Policy. 

"Option  deals,  **  see  OontraeU,  5. 

Qui  Tarn  and  Penal  Actions. 

Intoxicating    liquors^    sale    of,    withool 
license,  see  Intozieaiing  JJquore,  6. 

QUO  WABRANTO. 

Corporation,  forfeiture  of  franchise,  see 

Corporation*,  2. 
Turnpike  company,  effect  of  forfeiture  of 

franchise,  see  Tumpiket,  9. 

Pleading. 

1.  In  an  information  asking  for  proceed- 
ings in  qtio  vfarranto  to  place  relator  in  the 
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office  of  county  treasurer,  and  to  oust  de- 
fendant therefrom,  an  allegation  that  such 
relator  was  a  citizen  of  the  county,  and  en- 
titled to  the  office  of  county  treasurer,  is 
41  sufficient  averment,  as  to  his  being  quali- 
fied to  hold  the  office,  against  a  general  de- 
murrer.—Fowler  V.  State,  (Tex.)  255. 

2.  In  such  proceedings  an  allegation  that 
the  relator  received  a  majority  of  the  bal- 
lots of  the  qualified  voters  of  ihe  county  is 
sufficient,  without  setting  forth  the  facts 
which  constituted  their  qualifications. — Id. 

Trocedure. 

3.  An  attorney  who  is  appointed  by  the 
•court,  under  Code  Crim.  Iroc.  Tex.  art.  $9, 
during  the  absence  of  the  district  attorney, 
is  the  proper  person  to  file  an  information 
for  a  qiio  warraTUo,  and  the  authority  of  an 
attorney  so  appointed  cannot  be  collater- 
ally attacked.— Fowler  v.  State,  (Tex.)  265. 


SAILBOAD  COMPANIES. 

See  Oarrier$;  NegUgence,  11, 14-16, 1& 

•Carrier,  refusal  to  transport  freight,  see 

Carriers,  2. 
-Contract  of  agent,  liability  of  company, 

see  Principal  and  Agent,  2. 
Eminent  domain,  mandamus  to  enforce 

right,  see  Mandamus,  2,  8. 
measure  of  damages,  see  Bmi/Mmi  Do- 

main,  3,  4. 
-^ —  variance  in  proceedings,  see  Plead- 
'  ing,  6. 
Evidence  in  stock-killing  cases,  see  Eti- 

dencc,l. 
Master  and  servant,  contract  relieving  com- 
pany of  liability  for  accident,  see  MasUr 

amd  Servant^  1. 
I^egligence,  contributory,  see  IfegHgene$, 

for  what  liable,  see  JVegUgenee,  18. 

to  employes,  see  MoMter  and  Servant,  5. 

"Service  of  process  on,  see  Writs,  4. 

Charter  firanchisea. 

1.  A  railroad  company  cannot  transfer 
•or  lease  the  right  to  operate  its  road  so  as 
to  absolve  itself  from  its  duties  to  the  pub- 
lic, without  legislative  authority:  nor  will 
ra  lease  duly  authorized  by  law  release  the 
^company  from  liability  for  a  failure  to  dis- 
charge Its  charter  obligations,  unless  the 
law  giving  the  power  to  lease  contains  also 
-A  proviso  to  that  effect. — Central  &  M.  R. 
Oo.  V.  Morris,  (Tex.)  457. 

2.  Const.  Tex.  art.  10,  §  6,  providing  that 
no  railroad,  nor  the  lessees  thereof,  shall 
•consolidate  with  any  other  having  a  paral- 
lel or  competing  line,  is  a  restriction  upon 
the  power  of  railroads,  and  is  not  to  be 
construed  as  an  implied  grant  of  the  right 
of  a  railroad  to  lease  its  line  to  another 
road.— Id. 


Eminent  domain. 

8.  Where  judgment  of  condemnation  in 
proceedings  by  a  railroad  company  under 
its  charter  was  reversed  on  appeal  to  the 
supreme  court,  and  remanded,  because  of 
a  failure  to  comply  with  conditions  pre- 
cedent to  the  exercise  of  the  right  of  emi- 
nent domain,  the  company  obtained  no 
vested  interest  in  the  land  by  the  Judgment; 
and  a  general  railroad  act  having  been  en- 
acted, which  operated  as  a  repeal  of  the 
powers  granted  by  the  charter,  proceedingg 
under  the  remand  should  be  taken  under 
the  general  statute,  and  if  taken  under  the 
special  charter  are  void. — Treacy  v.  Eliza- 
bethtown,  L.  &  B.  S.  R.  Co.,  (Ey.)  168. 

Begulation  of  charges. 

4.  Under  Rev.  St.  Tex.  arts.  4257,  4258, 
and  the  acts  of  April  19, 1879,  and  April  10, 
1888,  amendatory  thereof,  limiting  freight 
rates  to  be  charged  by  r^l roads  to  50  cents 
per  100  pounds  per  100  miles,  and  giving 
the  right  to  recover  a  penalty  of  |500from 
railroad  companies  for  willful  discrimina- 
tion in  freight  charges  after  refusal  for  20 
days,  upon  notice,  to  refund  the  over- 
charge, a  notice  and  refusal  to  refund  are 
only  required  where  a  charge  exceeding 
the  50-cent  rate  is  made.— Woodhouse  v. 
Rio  Grande  R.  Co.,  (Tex.)  828. 

Negligence. 

5.  It  is  the  duty  of  the  engineer  in  charge 
of  a  train  to  use  increased  vigilance  whfle 
the  train  is  moving  through  a  town  or  city 
or  other  place,  where  pedestrians  have,  by 
license  or  custom,  a  right  to  be;  and  such 
duty  is  violated  by  sending  a  car  forward; 
throngh  a  town  or  other  such  place,  of  its 
own  impetus,  without  any  one  in  charge  to 
control  it.— Shelby's  Adm'r  v.  Cincinnati, 
N.  O.  &  T.  P.  Ry,  Co.,  (Ky.)  157.* 

6.  A  railroad  is  under  no  obligation  to 
keep  the  whole  right  of  way  within  the 
view  of  employes  managing  trains;  and,  in 
an  action  against  a  railroad  company  for 
injury  to  a  mule  by  a  moving  train,  the 
fact  that  a  clump  of  bushes  was  allowed  to 

grow  on  the  defendant's  right  of  way,  be- 
ind  which  the  mule  was  standing  till 
frightened  onto  the  track  by  the  approach 
of  the  engine,  does  not  constitute  negli- 
gence.—E^ansas  City,  S.  &  M.  Ry.  Co.  v. 
Kirksey.  (Ark.)  190. 

7.  A  railroad  is  liable  for  the  insuffi- 
ciency of  its  culverts,  in  case  of  an  over- 
flow. If,  although  the  overflow  was  ex- 
traordinary, it  might  reasonably  have  been 
anticipated  and  provided  against.— Qulf,  C. 
&  8.  P  Ry.  Co.  V.  Pomeroy,  (Tex.)  722. 

8.  In  an  action  to  recover  statutory  dam- 
ages against  a  railroad  for  negligence, 
held,  that  an  ordinance  of  the  city  of  St. 
Louis,  which  requires  that,  when  moving 
within  the  city  limits,  the  bells  of  locomo- 
tives shall  be  constantly  sounded,  and,  if 
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cars  or  locomotives  are  backin/;,  a  man 
shall  be  stationed  on  the  top  of  the  car 
furthest  from  the  engine,  and  no  freight 
train  shall  be  moved  within  said  limits 
without  it  be  well  manned,  with  expe- 
rienced brakemen  at  their  posts, "  did  not 
apply  where  the  employes  are  simply  en- 
gaged in  setting  cars  in  a  car-yard  over 
which  there  are  no  street  crossings.-— Raf- 
ferty  v.  Missouri  Pac.  Ry.  Co.,  (Mo.)  898. 

9.  It  appearing  that  there  were  in  1888, 
1843,  ana  1862  similar  overflows  to  the  one 
which  caused  the  damages  complained  of 
in  this  case,  in  1885.  this  was  sufficient  evi- 
dence to  warrant  the  Jurv  in  finding  that 
the  one  in  question  ought  reasonably  to 
have  been  anticipated. — Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Pomeroy,  (Tex.)  722. 

Stock-killing  cases. 

10.  Plaintiffs  cattle  were  seen  upon  the 
defendant's  railroad  track  in  the  forenoon, 
and  in  the  afternoon  of  the  same  day  blood 
was  seen  on  the  track,  with  the  trace  of  it 
leading  to  a  gap  in  the  fence,  and  the  heifer 
was  found  dead  not  more  than  a  ouarter  of 
a  mile  off,  with  a  broken  leg.  Held,  that 
there  was  evidence  from  which  to  find  the 
fact  that  the  heifer  was  injured  by  the  de- 
fendant's cars,  and  that  she  died  from  the 
effects  of  that  injury.— Mayfield  v.  St.  Louis 
&  8.  F.  R.  Co.,  (Mo.)  201. 

Counter-claim  of  company. 

11.  Where  stock  trespassing  on  a  railroad 
track  are  killed  by  a  passing  train,  which 
is  also  wrecked,  the  railroad  company  can- 
not recover  of  the  owner  of  the  stock  dam- 
ages sustained  by  the  wrecking  of  the  train, 
as  a  counter-claim,  in  an  action  by  the 
owner  of  the  stock  to  recover  damages. — 
Louisville  &  N.  R.  Co.  v.  Simmon,  (Ky.)  10. 

IPleading  under  fencing  laws. 

12.  In  a  suit  for  damages  against  a  rail- 
road company  under  section  809.  Rev.  St. 
Mo.  1879,  for  killing  a  heifer,  when  the 
complaint  states  facts  which  show  that  the 
animal  got  upon  the  track  of  defendant  at 
a  point  where  the  defendant  is  required  to 
fence  its  road,  it  is  sufficient,  and  it  is  not 
necessary  to  state  that  the  animal  did  not 
get  upon  the  track  at  a  crossing  of  a  high- 
way.—Mayfield  V.  St.  Louis  &  8.  F.  R.  Co., 
(Mo.)  201.* 

13.  In  an  action  against  a  railroad  com- 
pany under  the  Missouri  double  damage 
act  for  the  killing  of  cattle,  a  statement  of 
plaintiff's  cause  of  action  that  fails  to  al- 
lege that  the  cattle  got  on  the  track  at  a 
point  where  the  company  was  by  law  re- 
quired to  fence,  or  where  the  track  passed 
tnrough  or  along  or  adjoining  inclosed  or 
cultivated  fields  or  uninclosed  lands,  where 
by  law  it  was  required  to  fence,  is  fatally 
defective. — WarcT  v.  St.  Louis.  I.  M.  &  S. 
Ry.  Co.,  (Mo.)  481.* 


14.  In  an  action  against  a  railroad  com- 
pany brought  under  Rev.  St.  Mo.  §  809.  re- 
quiring railroads  to  erect  and  maintain* 
fences  on  the  sides  of  their  tracks,  with 
openings  and  gates  having  latches  or  hooks, 
at  all  necessary  farm  crossings,  and  also  to 
maintain  cattle-guards,  a  complaint  alleg- 
ing the  railroad  s  failure  to  maintain  law- 
ful fences,  cattle -guards,  gates,  and  open- 
ings is  sufficient,  and  defendant's  motion  to* 
compel  plaintiff  to  elect  is  properly  over- 
ruled.—Duncan  V.  St.  Louis,  I.  M.  &  8.  Ry. 
Co.,  (Mo.)  885. 

EvideDoe  in  suits  under  fenc- 
ing laws. 

15.  In  an  action  for  double  damages  for 
the  killing  of  stock,  brought  against  a  rail- 
road company,  the  fact  that  the  injury  oc- 
curred in  the  township  in  which  the  actioui 
is  brought,  or  in  the  adjoining  township,, 
as  required  by  Rev.  St.  Mo.  §  2889,  must  be^ 
proved,  and  in  the  absence  of  such  proof 
the  defendant  is  entitled  to  an  instruction 
in  the  nature  of  a  demurrer  to  the  evidence. 
—King  V.  Chicago,  R.  I.  &P.  Ry.  Co..  (Mo.) 
217. 

16.  The  evidence  showed  that  a  railroad 
fence  had  been  down  for  a  month  or  more- 
at  a  place  where  the  railroad  passed  along 
cultivated  fields,  that  defendant  had  notice 
of  the  condition  of  the  fence,  and  that 
plaintiff's  cattle  grazed  at  that  place.  Held, 
that  these  circumstances  were  sufficient  to< 
justify  the  conclusion  that  the  animal  got 
upon  the  track  at  a  place  where  the  defend- 
ant was  required  to  fence,  and  that  the  an- 
imal got  upon  the  track  because  of  the  fail- 
ure to  repair  the  fence  after  ample  notice. 
-Mayfield  v.  St.  Louis  &  S.  F.  R.  Co.,  (Mo.)' 
201. 

17.  Gen.  St.  Ky  c.  67.  §  4,  makes  rail- 
roads liable  for  stock  killed  b^  negligeuce^ 
of  passing  trains.  Held,  that  if  stock  were^ 
killed  by  such  negligence,  it  is  immaterial^ 
that  the  railroad  track  was  inclosed  by  s^ 
lawful  fence,  which  the  stock  broke 
through;  the  railroad  is  liable  unless  it 
show  that  the  killing  was  the  result  of  an 
accident  which  couldnot  have  been  avoid- 
ed by  the  exercise  of  ordinary  care  and  dil- 
igence.— Louisville  &  N.  R.  Co.  v.  Simmon^ 
(Kv.)  10. 

18.  In  an  action  under  the  Missouri  stat- 
ute requiring  a  railroad  to  maintain  a  fence- 
along  its  track,  and,  for  failure  to  do  so. 
making  it  liable  for  double  damages  for  kill- 
ing stock,  it  is  unnecessary  to  prove  nee- 
ligence  on  the  part  of  the  railroad. — ^Smita 
V.  St.  Louis.  I.  M.  &  8.  Ry.  Co.,  (Mo.)  838. 

19.  The  statute  requiring  the  railroad  to- 
provide  gates  with  latches  or  hooks,  and  it 
appearing  in  this  case  that  the  gate  was. 
fastened  only  by  a  rail  or  stick  laid  over 
the  top,  and,  some  one  opening  it  during, 
the  night,  plaintiff's  mare  escaped  onto  th& 
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tracks  and  was  killed,  it  was  not  necessary 
for  plaintiff  to  show,  in  order  to  recoyer, 
that  sufQcient  time  had  elapsed  after  the 
gate  was  opened,  and  before  the  mare  es- 
caped, for  thp  railroad  to  have  discovered 
and  closed  it. — Duncan  v.  Bt.  Louis,  L  M. 
AS.  Ry.  Co.,  (Mo.) 885. 

Taxation  of. 

20.  While  a  railroad  cannot  be  taxed  by 
a  county  to  pay  the  subscription  of  the 
same  county  to  aid  in  its  construction,  yet. 
when  its  franchises  have  been  purchased 
by  a  new  company,  the  property  of  the 
new  company  in  the  county,  except  such 
as  it  acquired  by  its  purchase  from  the  old 
company,  is  subject  to  taxation  for  the 
payment  of  its  part  of  the  county's  sub- 
scription to  aid  in  the  construction  of  the 
old  road.— Owensboro  &  N.  Ry.  Co.  y. 
County  of  Daviess,  (Ky.)  164. 

In  Kentucky. 

21.  The  Kentucky  act  of  April  8, 1878, 
(Qen.  St.  Ky.  1883,  p.  1019,)  requiring  the 
chief  officer  of  each  railroad  company  In 
that  state  to  make  a  return  to  the  auditor 
of  public  accounts  of  the  length  of  his  road 
within  the  state,  and  providing  for  the  as- 
certaining of  the  value  of  the  property  and 
the  adjustment  of  the  assessment  thereon 
by  a  board  of  equalization  appointed  under 
the  act,  and  for  the  collection  of  the  taxes 
assessed  by  action  against  the  officers  for 
the  penalties  incurred  by  a  failure  to  pay 
the  taxes  levied,  or  for  the  recovery  of 
the  taxes  themselves  by  action  in  the 
courts,  is  not  in  contravention  of  the 
fourteenth  amendment  of  the  federal  con- 
stitution, as  taking  the  property  of  the 
railroad  companies  without  due  process  of 
law,  because  it  does  not  require  notice  to 
be  given  nor  an  opportunity  to  be  heard 
before  the  making  oi  the  levy. — ^Id. 

22.  Nor  is  the  act  repugnant  to  the  pro- 
visions of  that  amendment  guarantying  to 
all  persons  the  equal  protection  of  the 
laws,  by  reason  of  the  fact  that  in  Ken- 
tucky railroad  property,  though  called 
"real  estate."  is  classea  by  itself ,  as  dis- 
tinct from  other  real  estate,  such  as  farms 
and  city  lots,  and  subjected  to  different 
means  and  methods  for  ascertaining  their 
value  for  purposes  of  taxation,  and  differ- 
ing as  well  from  those  applied  to  the  prop- 
erty of  corporations  chartered  for  other 
purposes,  such  as  street-railway,  manufact- 
uring, water,  etc..  companies.— Id. 

23.  Gen.  St.  Ky.  c.  92,  art.  6,  §§  20-26. 
provides  for  the  compulsory  assessment  by 
the  county  court  of  the  property  of  per 
sons  failing  to  list  it  with  the  assessor,  but 
act  of  March  17,  1876,  (Acts  1876,  p.  78,) 
provides  for  eaual  and  uniform  taxation 
bv  counties  ox  railroads,  and  fails  to  in- 
clude the  provision  about  compulsory  tax- 
ation. Held,  that  this  cannot  be  considered 


an  intentional  casus  omissus  by  the  legisla- 
ture, as  the  effect  would  be  to  relieve  all 
railroads  from  taxation  unless  they  volun- 
tarily submitted  to  it.— Louisville  &  N.  R. 
Co.  V.  Commonwealth,  (Ky.)  189. 

24.  Since  the  enactment  of  the  statute  of 
March  17.  1876,  (1  Acts  Ky.  1876.  p.  78.)  en- 
titled  "An  act  to  make  taxation  equal  and 
uniform  in  counties  where  an  aU  raloreM 
tax  is  levied  by  the  county  court. "  there 
can  be  no  question  that  railroads  are  liable 
for  county  taxes.  But  the  act  contains  no 
provision  authorizing  the  county  court  to 
make  the  assessment;  the  assessor  only  is 
authorized  to  make  it.  The  county  court 
is,  however,  given  such  power  under  Gen. 
St.  Ky.  c.  92,  art.  5,  §  28.— Id. 

KAPK 

Instructions  applied  to  evidence,  see  Orim- 
inal  Practice,  28. 

Indictmont*  • 

1.  An  indictment  Is  sufficient  to  charge 
rape  if  it  alleges,  in  general  terms,  that  the 
rape  was  accomplished  by  force  or  by 
threats  or  by  fraud,  or  by  all  those  means  to- 
gether, and  it  is  not  essential  that  it  should 
allege  the  character  of  the  force,  or  specify 
the  threats  used. -^Cooper  v.  State,  (Tex.) 
884. 

Assault  with  intent. 

2.  While  it  would  ordinarily  appear  ex- 
ceedingly improbable  that  a  man  should 
attempt  to  ravish  a  married  woman  in  bed 
with  her  husband,  such  a  crime  is  by  no 
means  impossible,  and  it  is  for  the  jury  to 
decide  the  question  upon  the  evidence  ad- 
duced.—Stout  y.  Stote,  (Tex.)  231. 

Evidence. 

8.  The  common-law  rule  obtains  in  this 
state  that  in  rape  cases  neither  the  particu- 
lars of  the  injured  female's  complaint,  nor 
the  name  of  the  person  she  mentioned  as 
the  offender,  can  be  proved  as  original  evi- 
dence, though  they  may  be  brongnt  out  by 
the  defendant,  if  he  cnooses.  upon  cross- 
examination.— Hoist  V.  State,  (Tex.)  757. 

4.  On  the  trial  of  an  indictment  for  rape, 
testimony  of  physicians  who  examined  the 
person  of  the  prosecuting  witness  about 
five  weeks  after  the  offense  was  alleged  to 
have  been  committed,  though  rather  re- 
mote in  point  of  time,  is  admissible  evi- 
dence.—Pless  v.  State,  (Tex.)  576. 

Instructions. 

5.  An  instruction,  occurring  in  the  course 
of  acharee,  that  **  penetration  only  is  nec- 
essary to  oe  found  upon  a  trial  for  rape, " 
held,  misleading.- Serio  v.  State,  (Tex.) 784. 

6.  The  rule  requiring  the  court  to  in- 
struct as  to  the  law  relating  to  a  lesser  de- 

§ree  of  the  crime  charged,  where  the  evi- 
ence  is  not  conclusive  as  to  defendant's 
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guilt  of  the  higher  degree,  (State  v.  Bran- 
stetter.  65  Mo.  149.)  does  cot  apply  in  a 
case  of  rape,  of  which  crime  there  are  no 
degrees.— State  v.  Johnson,  (Mo.)  868. 

7.  Where  a  girl  17  years  old  did  not  dis- 
close the  rape  to  her  parents,  and  toolc  no 
steps  against  the  defendant,  though  he  con- 
tinued in  her  father's  employ  for  several 
days,  and  lived  in  the  neighborhood  for 
live  months  after  the  alleged  outrage,  de- 
fendant is  entitled  to  have  the  jury  in- 
structed that  the  facts  that  the  girl  ''made 
no  complaint  at  the  time,  or  within  a  rea- 
sonable time  thereafter,  and  that  pregnancy 
followed  a  single  sexual  connection,  are 
legitimate  subjects  of  inquiry  in  determin- 
ing the  question  of  force  or  consent;^  and 
the  addition,  **in  connection  with  the  other 
testimony, "was  calculated  to  mislead  the 
jury.— State  v.  Wilson,  (Mo.)  870. 

8.  Article  581  of  the  Texas  Penal  Code, 
declaring  carnal  intercourse  with  a  woman 
obtained  by  means  of  fraud  to  be  rape,  was 
enacted  for  the  protection  of  married 
women,  applies  to  them  only,  and  provides 
that  the  fraud  must  consist  in  the  use  of 
some  stratagem  by  which  the  woman  is  in- 
duced to  believe  that  the  offender  is  her 
husband.  A  charge,  therefore,  whioh  an- 
nounces, in  effect,  that  an  attempt  to  have 
carnal  intercourse  with  a  woman  when  she 
is  asleep  constitutes  fraud  within  the 
meaning  of  the  statute,  is  erroneous. — 
King  y.  State,  (Tex.)  342. 

Beal  Action. 

See  Ohamperiy;  Efeciment;  Forcible  Entry 
and  Detainer;  Trespass, 

HECETTINa  STOLEN  GOODS. 

Indictment. 

1.  To  charge  the  receiving  of  stolen  prop- 
erty knowing  it  to  be  stolen,  the  indictment 
need  not  alle^  the  facts  going  to  consti- 
tute theft  against  the  original  taker,  from 
whom  it  has  been  received.— Brothers  ▼. 
State,  (Tex.)  787.* 

Evidence — ^Burden  of  proof. 

2.  When  a  party  in  possession  of  recently 
stolen  property  gives  an  exculpatory  ex- 
planation of  his  possession  which  is  rea- 
sonable or  probaole,  then  the  burden  de- 
volves upon  the  state  to  prove  its  falsity. 
—Brothers  v.  State,  (Tex.)  787.* 

HECOKD. 

Conditional  sale  unrecorded,  rights  of  ven- 
dee's creditor,  see  SdU^  8. 

Lost  record. 

An  execution  for  costs  issued  from  the 
clerk's  office  of  the  court  of  appeals,  but 
the  return  upon  it  of  the  sheriff  to  whom 


it  was  addressed  was  never  received  there. 
The  sheriff  claiming  that,  after  levying 
upon  and  selling  land  under  it,  he  inclosea 
his  return  to  the  clerk's  office,  the  court  of 
appeals  was  asked  to  appoint  a  oommi»- 
sioner  under  Gen.  St.  Ky.  c. '  72,  §  4,  pro- 
viding that,  if  the  records  or  papers  of  any 
court  shall  be  destroyed,  lost,  or  obliter- 
ated, the  court  may  appoint  a  commiB^ 
sioner  to  supply  them.  HM,  that  the 
statute  does  not  apply,  as  the  applicattoa 
is  not  to  supply  a  lost  record,  but  to  make 
a  record  that  never  existed  in  that  court. 
—Harlan's  Heirs  v.  Arthur,  (Ky.)  151. 

Bedemptioii. 

Of  land   from  judicial   sale,  see  JwUeUU 

Sales,  S. 

HEFERENCB. 

Exceptions  to  master's  report,  see  EguUff, 
18. 

Finding^  of  referee— Beview  of. 

1.  In  Missouri,  the  court  has  no  right  to 
review  the  findings  of  a  referee  upon  the 
evidence  reported  by  him  in  an  action  at 
law  not  arising  under  Rev.  St.  §  8606,  bat 
the  findings  of  the  referee  stand  as  a 
special  verdict,  and  must  be  treated  as 
such.  —  Car uth- Byrnes  Hardware  Co.  t. 
Wolter,  (Mo.)  865. 

2.  The  rule  that  the  trial  court  is  invested 
with  a  large  discretion  in  awarding  a  new 
trial,  where  the  verdict  is  against  the 
weight  of  the  evidence,  applies  also  to  the 
finding  of  a  referee  in  an  action  at  law. 
The  action  of  the  trial  court  in  this  respect 
cannot  be  reviewed  on  appeal.— Id. 

Form  of. 

8.  If  the  parties  to  a  reference  desire 
special  findings,  they  should  so  stipulate  In 
the  order  of  reference.  In. the  absence  of 
any  statute  requiring  specific  findings,  a 
general  finding  will  be  sufficient,  unlets 
the  order  of  reference  directs  otherwise. 
—Id. 

Belease  and  Discharge. 

See  Accord  and  Sati^acUon;  Orders;  Faif' 

menL 
Consideration  for,  see  Conirctets,  4. 
Of  damages  by  returning  engagement  ring; 

see  Breath  of  Marriage  fromise. 
Of  sureties,  see  PrincsfpcU  and  Burets,  4 

Beligious  Societies. 

Embezzlement  by   collecting  agent;  Me 
Embezzlement,  2, 


BEPIiEVIN. 


Judgment. 
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Id  mn  action  of  replevixi  of  a  sewing-ma- 
ichine  wbicli  had  been  sold  to  defendant 
by  plaintiffs  by  a  conditional  sale,  promis- 
sory notes  being  given  for  part  of  purchase 
money,  which  notes  were  conditioned  that 
the  right  of  property  in  the  machine  should 
remain  in  the  plaintiffs  until  the  notes  were 
paid,  the  right  of  plaintiff  to  recover  was 
admitted  by  the  answer  of  defendant,  the 
only  effect  of  which  was  to  protect  the  de- 
fendant against  damages  and  costs.  Held, 
that  the  judgment  awarding  to  defendant 
a  return  of  the  machine  or  its  value  was 
bad,  because  defendant  had  not  claimed  a 
return  thereof.— Kirby  v.  Tompliins,  (Ark.) 
d68. 


:8ee  Sunday, 


Sabbatli. 


SALE. 


■See,  also,  Exuuihn,  (V-^;  Exeeu(ar9  and  Ad- 
ministrators, 10-12;  Judicial  Sales;  Tax- 
oHan,  11-18;  Vendor  and  Vendee, 

Warranty. 

1.  Where  a  manufacturer  undertakes  to 
«upply  goods  manufactured  by  himself,  to 
be  usea  for  a  particular  purpose,  and  the 
vendee  has  not  had  the  opportunfty  to  in- 
spect the  goods,  and  trusts,  as  he  must  nec- 
essarily do  In  such  a  case,  to  the  judgment 
and  skill  of  the  manufacturer,  it  is  an  im- 
plied term  in  the  contract  of  sale  that  he 
«hall  furnish  a  merchantable  article,  rea- 
aonablyfit  for  the  purpose  for  which  it 
was  intended;  and,  in  an  action  to  recover 
damages  for  breach  of  such  warranty,  an 
express  warranty  need  not  be  proved. — 
Curtis  &  Co.  Manuf  g  Co.  v.  Williams, 
(Ark.)  617.* 

Vendop*8  lien.. 

2.  Appellee  having  agreed  to  sell  a  herd 
of  cattle,  reserving  a  lien  on  1,000  head  in 
that  and  other  herds  of  the  purchaser  in 
part  payment  of  the  purchase  money,  the 
purchaser  raised  the  money  which  he  was 
to  pay  in  cash  by  borrowing  of  appellants, 
and  agreeing  to  sell  them  800  head  of  the 
herd  bought  by  appellee,  and  other  herds, 
at  a  certain  price  per  head.  Appellants 
had  notice,  at  the  time,  of  the  contem- 
plated sale  between  appellee  and  the  pur- 
chaser, by  which  appellee  was  to  retam  a 
lien  on  1,000  head,  out  did  not  disclose  to 
appellee  their  contract  for  the  800  head, 
but  aJlowed  appellee  to  ^o  ahead  and  con- 
fiummate  the  sale  by  delivering  the  cattle 
subject  to  the  lien  on  1,000  of  them.  Held, 
appellee's  lien  right  under  his  agreement 
is  superior  to  the  right  of  appellants  to  the 
cattle,  though  appellee's  agreement  was 
not  consummated  until  after  appellants' 
had  been  carried  into  effect. — Coleman  v. 
Dunman,  (Tex.)  319. 


8.  A  writing  executed  by  A.,  purporting 
"to  bargain,  sell,  and  confirm"  certain  per- 
sonal property  to  B.,  upon  condition  that 
if  B.  pays  a  certain  sum  of  money,  the  con- 
veyance shall  remain  in  full  force,  but.  in 
case  of  default,  A.  may  take  the  goods  and 
dispose  of  the  same  as  to  him  may  seem 
proper,  and  the  conveyance  shall  be  from 
that  time  null  and  void,  constitutes  a  sale, 
and  title  passes  to  B.,  subject  to  a  lien  in 
favor  of  A.  for  his  purchase  money, 
coupled  with  a  power  of  sale;  and,  the  in- 
strument not  having  been  recorded  as  a 
chattel  mortgage,  as  required  by  statute, 
the  vendor  can  assert  no  lien  as  against 
creditors  of  the  vendee.— £ey  y.  Sraun, 
(Tex.)  448. 

Bayer's  remedies. 

4.  A  purchaser  can  maintain  an  action 
for  false  representation  or  breach  of  war- 
ranty in  the  sale,  although,  after  discover- 
ing It,  he  paid  the  agreea  price.— Nauman 
V.  Overlee,  (Mo.)880. 

Conditional  sales. 

5.  A  contract  for  the  purchase  of  per- 
sonal property,  providing  that  the  pur- 
chaser shall  have  the  possession  of  the 
property,  but  the  title  is  to  remain  with 
the  vendor  until  all  of  the  purcha^  money 
is  paid,  constitntes  an  executory  contract, 
and  the  property  is  not  subject  to  be  seized 
in  the  hands  of  the  purchaser,  under  pro- 
cess to  satisfy  his  creditors,  until  they  have 
paid  or  tendered  to  the  orginal  seller  the 
amount  due  on  such  property. — Tufts  v. 
Cleveland,  (Tex.)  288.* 

6.  In  an  action  of  replevin  of  a  sewing- 
machine,  which  had  been  sold  by  plaintilis 
to  defendant  by  conditional  sale,  where  the 
evidence  showed  that  plaintiffs  were  the 
owners  and  entitled  to  the  possession  of 
the  machine,  and  there  was  nothing  in  the 
agreement  between  the  parties  requiring 
the  plaintiffs  to  give  up  the  notes  which 
had  been  given  lor  part  of  the  purchase 
money  before  they  could  resume  posses- 
sion of  the  property,  held,  that  an  instruc- 
tion by  the  court  to  the  jury  that  plaintiffs 
could  not  maintain  the  action  without  first 
surrendering,  or  offering  to  surrender,  the 
notes,  was  erroneous.— Kirby  v.  Tomp* 
kins,  (Ark.)  303.* 

SCHOOLS  AXD  SCHOOIj- 
DISTRICTS. 

Warrant,  proof  of  allowance  of,  see  Judg- 
meni,  4. 

Taxes. 

In  a  proceeding  for  an  injunction  to  re- 
strain the  collection  of  a  school  tax  for  a 
school-district,  in  which  it  appears  that 
plaintiff  bases  his  objection  to  pay  taxes 
on  an  irregularity  in  the  proceedings  for 
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the  formation  of  the  school-district  four 
years  previously,  the  court  will  refuse  the 
relief  on  the  ground  of  the  laches  of  the 
plaintiff  in  delaying  so  long  his  proceed- 
iDgs  for  relief.— Stamper  ▼.  Roberts,  (Mo.) 
214. 

Seal 

See  Acknowledgment, 

Self-Defense. 

See  Ansault  and  Batterjf,  4,  5;  ffamieide, 
889-41. 

SET-OFF  AND  COTTNTEB- 
CLAIM. 

Railroads,  in  stock-kUling  case,  see  Bail- 
road  Campaniea,  11. 

Claim  not  arising  oat  of  transac- 
tion. 

The  keeper  of  a  prison  having  assaulted 
one  of  the  guards,  upon  the  occasion  of 
the  escape  of  a  prisoner,  for  his  negligence 
in  permitting  the  escape,  held  that,  in  an 
action  against  the  keeper  for  such  assault, 
the  latter  cannot  set  off  damages  for  the 
plaintiff's  negligence  as  a  matter  ** arising 
out  of  the  transaction  set  forth  in  the  com- 
plaint," or  "connected  with  the  subject  of 
the  action.  "-—Ward  v.  Blackwood,  (Ark.) 
604. 

SettlemeiLt. 

See  Aeeord  and  Satief action;  Paymeni;  Be- 
lease  and  Diecharge, 

Sheriff. 

Execution,  failure  to  record  return,  see 

Execution,  8. 
Jury,  summoning  by  special  sheriff,  see 

Jury,  10. 

SIGNATUBE. 

Acknowledgment  of  seal  to  certificate,  see 
Acknowledgment, 

By  mark — Attestation. 

A  petition  was  presented  to  the  county 
court,  containing  some  signatures  bv  mark, 
not  attenied  by  any  vntneee.  The  petitioners 
tendered  evidence  that  these  signatures 
were  genuine,  and  that  the  persons  who 
wrote  the  names  of  -the  signers  by  mark 
were  authorized  to  do  so.  Meld  that,  under 
Mansf.  Dig.  Ark.  §  6844,  which  defines  a 
signature  or  subscription,  the  evidence 
was  competent;  the  statute  intending  a 
signature  by  mark  not  to  be  taken  bs  prima 
facie  genuine  without  other  proof  of  sign- 
ing, and  not  that  such  proof  should  be  ex- 
cluded.—Ex  parte  Miller.  (Ark.)  888, 


SFEdFIO  FEBFOBMANOEl 

Verbal  contract — ^Bridence. 

In  an  action  by  the  vendee  for  the  spe- 
cific performance  of  a  verbal  contract  for 
the  sale  of  land,  he  cannot  recover  upon 
the  loose  declarations  and  admissions  of 
the  vendor  as  to  the  existence  of  the  con- 
tract, unless  corroborated  by  evidence  of 
a  character  so  cogent  as  to  leave  no  roomv 
for  doubt.— Berry  v.  Hartzell,  (Mo.)  582. 

Stare  Decisis. 

Statute,  revision  of,  see  Statuiee,  6. 

STATES  AND  STATE  OF- 
FICEBS. 

Judge,  appointment  of,  by  governor,  see 

Judge^  1. 
Official  bond,  alteration  of  signature,  tea- 

Alteration  of  Instrumente,  2. 
equity  Jurisdiction  of  suit  for  breach 

of,  see  Bonds,  1,  2. 
Surety,  release  of,  bv  official  accounting, 

see  Principal  and  Surety,  5. 
Who  are  state  officers,  see  Oourta,  2. 

Treasurers'  accounts. 

In  settling  a  state  treasurer's  accounts, 
there  being  nothing  before  the  court  to- 
show  to  which  of  two  terms  a  particular 
credit  should  be  applied,  or  in  what  pro- 
portion it  should  be  divided  between  them^ 
the  amount  will  be  equitably  distributed 
between  them.— State  v.  Churchill,  (Ark.> 
880. 

STATXJTES. 

Construction,  inconsistent  provisions,  see^ 

Elections,  4. 
Intentional   casus  omissus,  see  BaH- 

road  Companies,  28. 
Repeal,  see  Constitutional  Law,  2. 
Special  session  of  legislature,  proclamation 

for,  see  Constitutional  Law,  8. 

Snactment* 

1.  An  issue  on  the  constitutionality  of  an^ 
act  of  the  Arkansas  legislature  cannot  be 
raised  in  the  courts  on  the  ground  that,  in 
passing  the  act  (Const.  Ark.  1874.  art.  6,  § 
28)  requiring  evidence  of  publication  of 
notice  of  the  intention  to  introduce  the  bill 
to  be  exhibited  in  the  general  assemblv  be- 
fore it  becomes  a  law,  has  been  disre- 
garded.—Davies  V.  Gaines,  (Ark.)  184. 

2.  Const.  Tex.  art.  8,  S  88,  which  pro- 
vides that  ''the  presiding  officer  of  eacb 
house  shall,  in  the  presence  of  the  house- 
over  which  he  presides,  sign  aU  bills  and 
joint  resolutions  passed  by  the  legislature, 
after  their  titles  have  been  publicly  read  be- 
fore signing;  and  the  fact  of  signing  shall 
be  entered  on  the  Journals,"— expressly 
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and  imperatiyelj  requires  tlie  presiding 
officer  of  each  nouBe  to  sign  every  enact- 
ment in  the  presence  of  the  body  over 
which  he  presides,  and  after  it  has  been 
read  by  caption,  and  that  the  fact  of  sign- 
ing shall  be  entered  upon  the  Journals;  and, 
in  order  to  determine  whether  such  re- 
quirements of  the  constitution  were  com- 
Slied  with,  the  courts  are  authorized  to  go 
ehind  the  statute  itself,  and  ascertain  the 
facts  from  the  Journals.— Hunt  y.  State, 
(Tex.)  283. 

8.  The  act  of  March  19, 1885.  (Gen.  Laws 
19th  Leg.  84,)  amendatory  of  article  858 
of  the  renal  C)ode,  which  prescribes  the 
penalty  for  the  offense  of  keeping  and  ex- 
nibiting  a  gaming  bank,  is  unconstitu- 
tional, because  the  Journals  of  the  senate 
fail  to  disclose  its  proper  signing,  in  open 
session,  by  the  presiding  officer  of  tnat 
body.— Id. 

Constraotion. 

4.  The  Arkansas  act  of  February  27, 1879. 
providing  that  ** herec^ft&r^  counties  should 
prosecute  their  suits  in  the  name  of  the 
state,  does  not  apply  to  suits  pending  at 
the  time  of  the  passage  of  the  act;  it  being 
plainly  the  intention  of  the  legislature  by 
the  use  of  the  word  ** hereafter''  to  make 
the  act  purely  prospective. — State  v.  Hicks, 
(Ark.)  524. 

BdTlslon. 

5.  Where  the  legislature  revises  the  stat- 
utes of  the  state  after  a  particular  statute 
has  been  construed,  without  changing  that 
statute,  the  presumption  is  that  the  legis- 
lature intends  that  the  same  construction 
should  be  continued  on  that  statute. — 
Gulf.  C.  &  S.  F.  Ry.  Co.  v.  Fort  Worth  & 
N.  O.  Ry.  Co.,  (Tex.)  584. 


STATUTES  OITBD  AND  CON- 
STRUED. 

ENGLAND. 
18E1iz.  ch.  5;  27  Eliz.  ch.  4.  Statute  of 

frauds,  680 

Act  1880.  Master  and  servant,  809 

UNITED  STATES. 
Constitution. 
Art.  1.  §  10.  States — Powers — Limita- 
tion, 252 
Amend,  art  6,  (Rev.  St.  7.)  Rights  of 

accused,  788 

Amend.   14.    Equal  rights  under  the 

law,  251, 252 

Revised  Statutes. 

§  2282.  Pre-emption— Oath,  189 

gg  5197,  5198.  Banking— Interest,    118, 119 

Statutes  at  Labgb. 
Act  Sept.  24, 1789.  Judiciary,  682 


Act  1864,  §  80.  National  banks— Inter- 
est, 118, 11» 
ARKANSAS. 


Constitution  1868. 

Property  of 


Art  12,  §  6.  Exemption 
married  woman. 


19» 


Constitution  1874. 

Art.  5,  8  26.  Local  and  special  bills — 
Notice,  187 

Art.  7,  §  4  Supreme  court— Jurisdic- 
tion, 682: 

Art.  7,  §14.  Circuit  courts  —  Jurisdic- 
tion, 367 

Art.  7,  §  84.  Probate  courts— Jurisdic- 
tion, 829 

Art.  7,  §  40.  Justices  of  peace— Juris- 
diction, 183,  521 

Art.  16,  §  6.  Taxation—  Exemption  — 
Statutory  enactment,  818 

Art.  16,  §  18.  Municipalities— Suits  in 
behalf  of.  185 

Art.  17,  g  12.  Railroads— Damages  by,  810 

Code  Civil  Procedure. 
§  224  Garnishment— How  obtained,       67 

Mansfield's  Digest. 

Ch.  95.  Levees  and  cut-offs. 

§g  102. 107.  Demands  against  estate- 
Affidavit, 

817.  Garnishment, 
840.  Garnishee— Discharge, 
477.  Bastardy— Papers, 
751.  Cities  and  towns— Powers, 
1869.  Certiorari— Applictktlon, 
2435.  Appeal— Bond, 
2988  ei  seq.  Executions  improperly 
issued, 

8874.  Fraudulent  conveyances, 
8418.  Garnishee — ^Refusal  to  answer, 
8910.  Misprision— Correction, 
4125  et  seq.  Replevin  and  attachment, 
4185.  Appeal— Requisites, 
4151.  Justice  of  the  peace— Appeal, 
4445.  Mechanics'  liens,  521, 

4452.  Employer— Lien, 

\  4489.  Limitations— Saving  in  favor  of 
infants, 
4881.  Contract— Stipulations, 

1 4884.  Lessees— Powers— Rights, 
4890.  Convicts— Expenses, 
4910.  Civil  actions— Procedure, 
4925  et  eeq.  Procedure— Errors, 
4936.  Parties— Executors,  etc., 
4940.  Civil  actions— DefendanU, 
§  6016,  5017.  Actions— Joinder, 

5083.  Answer, 

5084.  Counter-claim, 
5181.  Judgment— In  replevin, 

„  5201.  Judgments— Notice, 
5  5226.  Action  for  death, 
g  5817.  Code  of  practice— Civil  cases, 
$;§  5489.  5490.  Railroads-^^apital  stock 
— Land  donated. 
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§  5587.  Railroada— Damages  to  persons 

and  property,  810 

§  5775.  Taxation— Sale— Redemption,  891 
§6843.  Statutes— Repeal— Fending  pro- 
ceedings, 526 
§6344.  Code— Words— Construction,  888 
§  6803.  Code— Inconsistent  laws,  57 
gg  6898-6400.  Sureties— Suit,  81 
§  6419.  Telegraph  companies— Trans- 
mitting messages,                                 188 

Statutes. 

St.  1887.  Statutes  — Repeal— Pending 
proceedings.  526 

Act  Jan.  8,  1851,  (Acts  1850-51,  p.  851.) 
Corporations,  865, 866 

Act  Jan.  7, 1857.  Chicot  county— Lev- 
ees, 188 

Act  April  8, 1869,  §  1.  Railroads- Do- 
nated land,  817-819 

Act  May  28, 1874.  State  scrip— Cancel- 
lation, 854 

Act  Jan.  28, 1875.  Attachments,  885 

Act  March  11, 1876.  Mortgage— Title,    621 

Act  Feb.  27, 1879.  Counties— Actions, 

524-526,  887,  888 

Act  March  8,  1879.  Intoxicating  liq- 
uors—Sale, 527 

Act  1881.  Oyerdue  taxes,  817-819 

Act  March  20. 1888,  §§  14-16, 19.  Taxa- 
tion—LeTees,  184r-187 

Act.  §  1.  Infante  — DisabiliUes—Re- 
moTal,  194 

ILLINOIS. 

Statutes. 
Acte  1852, 1872.  Condemnation  of  land,  171 

KENTUCKY. 

COHSTITUTtOlSr. 

Art  2,  S  86.  State— Debts,  606 

Art.  8,  §  9.  Executive  power— Filling 

vacancies.  622 

Art  4,  §  1.  Judges— Term  of  office,  619-621 
Art  4,  §  26.  Circuit  court— Judgeships 

—Vacancies,  621 

Art.  4,  %  28.  Special  circuit  courte,         620 

Cods. 

§  518,  Bubsec.  7.  Salefr— Setting  aside, 

188, 189 
§  521,  (Myers'  Code,  582.)  Judgment- 
Vacating,  188 

Civil  Codb. 

§  126,  subs.  4.  Damages  — Amount- 
Proof,  128 
§  829.  General  Verdict— Amount  of  re- 
covery, 128 
§  477.  Mandamus— Whtkt  is,  19 
§§  488,  487.  Usurpation,  616 
%  696.  Judicial  sales— Notice,                 602 

CBucmAL  Code. 
§  198.  Jurors— Summoning,  870 


Geitbral  Statutes. 

Ch.  11,  §g  2,  4.  Lands  — Sale— When 
void,  912 

Ch.  16,  art  1,  §  4.  Execution— Returns 
— Recording,  162 

Ch.  21,  §28.  "Circuit  court  "—Construc- 
tion, 616 

Ch.  29.  art.  1,  §  23.  Prosecutions  barred 
by  time,  143 

Ch.  29,  art.  12,  §  2.  Embezzlement— By 
carrier,  etc.,  8 

Ch.  88,  art  5.  §§  2,. 6.  Elections— Ex- 
amining returns,  '  616 

Ch.  88,  art.  11,  §  2.  Office— Term— Be- 
ginning, 617 

Ch.  88.  art.  18,   §  14.   Homestead  — 
Widow  and  children,  166 

Ch.  89,  art  1,  §  4.  Will— Executor- 
Surety,  419 

Ch.  89.  art.  2,  §  58.  Interest  against  de- 
cedent's estate,  423 

Ch.  44,  art  1,  g§  1,  2.  Fraudulent  con- 
veyances, T96 

Ch.  55.  art.  1,  §  2;  Id.  art.  4  Trespass 
bv  cattle  11 

Ch.  56,  §§*  8-6,  17,  18.    Incorporated 
companies,  180, 606-606 

Ch.  57,  §  4.  Railroad  companies— In- 
juring stock,  12 

Ch.  68,  art  1,  §  27.  Power  of  aliena- 
tion, 4 

Ch.  66,  art  2,  §§  10,  12.  18.  15.  16;  Id. 
art.  4,  g  1.  Landlord  and  tenant. 

168,  421.  422 

Ch.  66,  art.  6,  §  1.  Tenancy  at  will- 
Termination,  168 

Ch.  70,  §  5.  Subcontractor— Lien,  608 

Ch.  71,  art  8,  §§  2,  6.  Statute  of  limita- 
tions, 12. 148,  795 

Ch.72.  §4.  Courts— Record*— Commis- 
sioners, 151 

Ch.  81,  g  15.  Officers— Commissions,      617 

Ch.  92,  art.  5,  §§  20>26.  Taxes— Asses- 
sor-Duties, 141-148 

Ch.  94,  §  11.   Roads— Inquest— Decis- 
ion, 148 

Ch.  94,  g  17,  p.  768.  Roads— Applicants 
—Pay,  148 

Ch.  110,  g  8,  subsec  1.  Toll-gatefr— Dis- 
tance between.  150 

Ch.  118,  gg  2, 4.  Testamentary  capacity, 

60%  606 
Rbyisbd  Statutbs. 

Ch.  87,  g  4.  Evidence— Documents- 
Copies,  419 
Statutes. 

Act  1797,  g  21.  (1  Litt  Laws,  616.)  Ex- 
ecutor—Bond, 410 
Act  Jan.  81. 1811.  Landlord  and  tenant,  «38 
Act  1815.  Patent  to  lands,  129 
Act  1819,  (M.  A  B.  1878.)  Taxation,  148 
Act  1885.  Patent  to  lands,  128 
Act  March  2,  1870,  (1  Acts  1869-70.  p. 
88.)  Foreign  express  companies,         872 
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Act  March  96, 187S,  %%  1,  0.  Yice-chftn- 
cellor'a  court,  618,  621 

Act  1876.  BeneTolent  societies,  480 

Act  March  17, 1876,  (1  Acts  1876,  p.  78.) 
Taxation— Counties,  140, 142 

Act  March  8, 1878.  Execution— Becord- 
ing,  161 

Act  April  8,  1878.  Taxation— Railroad 
property,  141 

Act  April  26, 1880,  §  8;  2  Acts  1879,  p. 
686.  Turnpikes— Taxes,  608 

Acts  1881,  p.  817.  City  of  Owensbor- 
ough— Charter,  871 

Act  April  11,  1882.  Condemnation  of 
land,  169, 170 

Act  May  15, 1886,  §§1-^.  LonisYille  law 
and  equity  court — Judge— Vacan- 
cies, 618,  619.  622 

Act,  §  6.  Knights  of  Hono^— Property 
exempt,  428, 429 

2  Acts  1865,  p.  97,  §  6.  Kentucky  River 
Navigation  Co.,  14, 15 

1  Acts  1869,  pp.  222,  228.  Elizabeth- 
town.  L.  ^^B.  8.  R.  Co.— Charter,       169 

1  Acts  1881.  p.  88.  Railroads— Condem- 
nation of  lands,  18 

LOUISIANA. 

Civil  Codb. 
Art.  2166.  Subrogation,  275 

Art.  2815.  Wife— Separate  property,      280 

MISSOURI. 

Constitution. 

i  20,  21.  Eminent  domain,  211,  216 

,  Judicial  power— How  Tested,  486 

i  42.  CourU— Terms,  486 

1 18.  Holding  two  oflaces.  410 

''i  17.  Retrospective  laws,  264 

I  8.  Officers- Compensation,     867 

Revised  Statutes. 
Ch.  4,  g  884.  Award— Confirmation^ 

Notice,  88 

Ch.  21,  art.  8.  Manufacturing  and  bosl- 

ness  companies,  25 

Gh.  58,  arL   2,   p.  585.   Establishing 

boundaries,  218 

Ch.  119,  art.  8.  Insurance,  884 

Ch.  147,  p.  1864.  Highways,  70 

Ch.  147,  §  6941.  Road-districts,  70 

Page  1592.  City  of  St.  Louis— Charter,  897 

§70.  Administration— Inventory,  485 

§§_129,  180,  148.   Realty— Leasing— 

Heirs,  485 

)421.  Attachment— Bond.  405 

[  809.  Railroadfr— Fences,  etc,        202,  481 

i  1238.  Manslaughter— First  degree,      220 

i  1262.  Assault— Intent  to  kill,  588 

J  1264.  Maiming.  688 

g§  1654,  1656.  Trial— Party  guilty  of 

less  offense,  870 

§§  1909,  1910.   Jury— Separation— Re- 
tirement, 899 
§  1918.  Witness— Husband  and  wife. 

589,868 


§  1927.  Verdict— Degree  of  guilt,    588,  870 
§  1966.  New  trials— When  and  for  what 

f:ranted,  899 

^    186.  Dowex^Real  estate,  24 

§  2199.  Dower— Land  passing  by  will 

in  lieu  of,  844,  851 

§  2200.  Dower— Will— Renunciation, 

844,851 
§2201.  Dower — Bar  — Marriage  con- 
tract, 851 
g  2202.  Jointure— Renunciation,  851 
§2240.  Ejectment— When  maintained,  24 
§  2247.    Ejectment  — What   must    be 

shown,  24 

g  2689.  Homestead  defined,  844 

§2698.  Homestead— Debts  of  deceased.  844 
§2695.  Homestead— Execution,  878 

§  2698.  Homestead— Severance— Trans- 
fer, 490 
§8494.  Orders  of  publication,  404 
§8606.  Reference— Order  of  court,  866 
§  8775.  Judgment— Reversal,  864 
§  4694.  Levy  of  taxes.  25,  27 
§  4696.  Tax  to  pay  bonds,  27 
§  4700.  Taxation— Assessments,  25-27 
§4701.  Taxation— Property  lists,  26 
§  4704.  Corporations — Assessment,  96,  27 
§4940.  Bawdy  houses,  215 
§5862.  County  treasurer— Election,  867 
§  5988.  Stock  and  mutual   insurance 

companies.  884 

§  5999.  Mutual  insurance  companies,  885 
§6000.  Insurance — Notes— How  paya- 
ble, 885 
§  6001.  Premium  notes— Assessment.  885 
§  6084.  Accounting  among  beneficia- 
ries, 834 
§§  6594,  6595.  Public  printing— Sealed 

proposals,  847 

g  6692.  Corporations— Assessment,  26 

§6697.  Plats  — United  States  land-of- 
fice, 404 
§  6708.  Assessor's  books — Comparison,  404 
§§  6799,  6800.  County  taxes— Proced- 
ure, 845,  846 
§  6887.  Actions-Prosecution-Petition,  404 
§§  6985,  6986.  Highways— Changing— 

Application,  210, 211 

g  7028.  New  school-districts,  215 

§  7081.  Public  schools— Annual  meet- 
ings, 215 
§  7432.  Township  organization,  867 

Waqnsb's  Statutes. 

Vol.  2,  p.  1061,  g  28.  SuitH-Dismissal  in 
vacation,  882 

Vol.  2.  p.  1165,  §  86.  Corporations— As- 
sessments, *  26 

Vol.  2,  p.  1226,  §§  43-45.  Ways— Vacat- 
ing, 69 
Statutes. 

Act  March  28,  1868.  Township  aid^        845 
Act  March  10.  1869,  §  2,  (Acts  1869,  p. 
45.)  Fire  and  marine  insurance  com- 
panies, 884-886,884 
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Act  March  8,  1878,  (Acta  1873,  p.  249.) 

City  of  Hannibal— Charter,  486 

Act  1877.  Insurance,  885 

Aol8 1881,  p.  88.  Mavor— Qualifications,  849 
Act  April  11,  1882,  "§  6.  Appeal— New 

trial,  20 

Acts  1885,  p.  108.  Township  organiza- 
tion, 867 
Act  1885,  §§  81,  82,  (Acts  1886.  p.  50.) 
Taxation,  27 

NEW  HAMPSHIRE. 

Constitution. 

Art.  1,  §  28.  Retrospective  laws,  268 

NEW  YORK. 

Code. 

%  110.  Promissory  note— Outlaw,  899 

TENNESSEE. 

Constitution. 
Art.  2.  g  17.  Bills-Origin— Frame, 

Code,  (M.  &  F.) 
§§  1586-1548.  Telegraphs, 

CODB.  (M.  &  V.) 
§§  1948,  1944.  Int^est— Rate, 
S  3190.  Death— SAvival  of  action, 
§8244.  Dower, 
I  8649.  Declarations— Forms, 
§§  8694,  8696.  Judgments— Liens, 
§  8744.  Execution— Stayor— Liability,    488 
§  4759.  Carrying  weapons,  659 

§  6065.   Judgment— Defendant  infam-. 
ous,  849 

Code,  (S.  &  T.) 

§  2805.  Rights  of  married  women,  518 

Old  Code. 
§  1804.  Seals,  647 

Statutes. 
Act  1888.  Deed— Acknowledgment,        647 
Act  1859-^,  §  6.  Druggisto  — Mixing 

liquors,  494 

Act  Dec.  1869.  (Acts  1869-70.)  Carry- 
ing weapons,  658 
Act  Jan.  6. 1870,  (2d  Sess.  c  18,  §§  1,  8;) 
T.  &  8.  Code.  §  4759d;  Act  June  11, 
1870.  §§  1-8.  Carrying  weapons.  658,  659 
Act  June,  1870,  §g  1,  2,  (T.  &  S.  Code, 
696a  and  6.)  Intoxicating  liquors — 


659 


177 
825 
828 
121 
506 


5ale  by 


Act  Dec, 


y  druggists, 
I.  14,  1871, 


492-495 
g§  2.  3.  Carrying 
weapons,  659 

Act  1875,  (M.  &  V.  Code,  8602.)  Jury- 
Demand  for,  848 
Act  1879,  ch.  96.  Sale  of  pistols,              659 
Acts  1879,  ch.  186.  g§  1-4.  p.  281.  Car- 
rying concealed  weapons,              658-660 
Act  188^  g  4.  Liquor  dealers— Drug- 
gists.                                                    492 
Act  1888.  Revenue,                                  498 
Act  1888,  ch.  186.  Railroads— Damages,  826 


Act  1885,  §  8.   Revenue-— Conflicting 
laws,  49S-495 

TEXAS. 

CONSTITUTIOir. 

Art.  1,  §  16.  Protection  of  rights.  253 

Art.  1,  1 17.  Private  property— Taking 

for  public  use.  238 

Art.  1,  g  19.  CiiEil  rights,  252 

Art.  3,  §  88.  Bills— Signing— Entry,        234 
Art.  8,  §  40.  Legislation— Subject,  110 

Art.  8,  §  45.  Venue— Power  to  change,  780 
Art.  10,  g  5.  Railroads— Consolidation,  460 
Art.  12,  g  43.  Statutes  of  limitation- 
Suspension,  261 
Art.  16,  g  15.  Married  woman— Sepa- 
rate estate,  279 
Bill  of  rights,  §  5.  Witness— Compe- 
tency^, 755 
§§  10,  11, 15.  Rights  of  accused, 

714,  746,  781,  788 

Code  Crihtnal  Prooedubb. 

Art.  12.  Witness — Competen<^,  755 

Art.  18.  Venue— Change,  780 

Art.  23.  Trial  by  jury— Waiver  of  right 

to,  781 

Arts.  27, 725.  Evidence,  751 

Art.  89.  District  and  county  attorneys 

pro  tern.,  256 

Art.  197.   Rape— Prosecution— Limita- 
tion. 7^ 
Art.  198.   Larceny— Statute  of  limita- 
tions.                                                   717 
Art.  226.  Arrest  by  peace  officer,            546 
Art.  262.  Confession— Voluntary  state- 
ment, 792 
Arts.  283,  287.  Recognizance— What  is 

—Purpose,  346, 847 

Art.  430.  Information— Time,  480 

Art.  448.  Judgment  niH,  848 

Arts.  608,  509.   Indictment— Arraign- 
ment, 775 
Arts.  560,  (subd.  6,)  661.  Continuance, 

686,798 
Arts.  576,  577.  Change  of  venue,  780 

Art.  594.  Criminal  practice — Charge  of 

court,  661 

Art.  595.  County  court— Jury,  884 

Art.  602.  Charge— Exceptions,  661 

Arts.  605,  606.  Special  tenire,  106 

Arts.  606-610.  Appeal— Record,  775 

Art.  614.  Jurors— Summons,  106 

Art.  617.  Special  «««»•«— Names  of  per- 
sons summoned,  107 
Arts.  618-621.  Capital  case-^Jnry,  107, 108 
Art.  686,  subd.  10,  Juror— ReiadTe  of 

accused,  746 

Arts.  640,  644,  646,  647.  Jury,  107,  884 

Arts.  662-666.  Witnesses— Separating,    541 
Arts.  667, 668.  Trial  court— Order  of  ar- 
gument, 784 
Arts.  669,  670;  Gen.  Laws  18th  Leg. 
Reg.  Sess.  9.  Criminal  practice  — 
Severance,                                             572 
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^rtg.  676-«79.  Charge  to  jury. 

102.  113,  835.  479.  778 
Arts.  685.  686.  Charge— Exceptions  to, 

118.  479,  546,  752 
Arts.  780,  731.  785.  Witnesses. 

751.  756.  758,  789 
Art.  746.  Perjury— Charge  of  court.  229 
Arts .  749, 750.  Partv  under  arrest— Wit- 
ness, '  888. 792 
Art.  751.  Evidence— Whole  subject,  380 
Arts.  772,  778.  Written  testimony— Af- 
fidavits. 777 
Art.  777.  Nevf  trial— Ground  for. 

113.  546.  752,  780 
Art.  779.   New  trial  —  Application  — 

Time,  547 

Art.  781.  New  trial— Motion  for.  780 

-Art.  791.  Final  judgment,  774 

Art.  792.  Sentence,  775 

Art.  8'27.  Death  sentence— Hanging,       775 
Arts.  840, 841.  Criminal  action— Appeal 

—Presence  of  defendant.  784 

Art  860.  Appeal— Transcript,  775 

Penal  Code. 
*Ch.  16.  art.  786  et  seq.  Embezzlement,    740 
Art  51.  Burden  of  proof,  546 

Arts.  70.  71.  Sentence.  775 

Art.  77.  Offender— Principal,  575 

Art.  118.  Taxes— Assessment,  248 

Arts.  188, 189.  Perjury,  668,  665 

Art.  196.  False  swearing.  664 

Art.  814>  Acts  18th  Leg.  Reg.  Sess.  12. 

Disturbance  of  peace.  546 

Art  818.  Carrying  brass  knuckles,  477 
Art.  889.  Disorderly  house  —  Indict- 
ment, 840 
Art.  362.  Extortion— Indictment,  476 
Art.  858.  Gaming  bank— Keeping,  234,  288 
Art.  876.  Sale  of  liquor  to  minor,  662 
Art.  378.  Intoxicating  liquors— Illegal 

sale.  114 

Art.  470.  Swindling.  479 

Arts.  529-531.  Kape.  8a5.  342 

Arts.  568.  570. 572^74,  679-681.  5^,  585. 
588-598.  597,  $98,  606.  608.  612.  614, 
615.  Homicide,         108,  104.  242.  478, 

474,  708.  715.  769.  777 
Art.  712.  Burglary— Other  offense,  289 
Art.  714.  Burglary — Entry  by  servant,  575 
Art.  726.  Larceny.  344 

Art.  743.  Heceivmg  stolen  goods,  740 

Ajt.  790.  Swindling— What  is,  345 

Paschal*  B  Digest. 
Yol.  1,  p.  48.  Rights  of  accused.  783 

Reyised  Statutes. 
Art.  5.  Principal  and  agent— Civil  suit,    85 
Art.  7.  Affidavits— Who  may  take.         668 
Arts.  167,  2292,  2296.  Assignment  for 

benefit  of  creditors,  292 

Art.  244.  District  and  county  attorneys 

— Appointment,  256 

Arts.  991, 1300.  Counties— Debts  due.     288 
Art.  1149.  County  clerk— Marriage  li- 
censes, 668 


g  1198;  Pasch.  Dig.  art.  1423.  Land  io 
different  counties-- Action  to  recover.  557 

Art.  1211.  Costs— Guardian  ad  Utem,       454 

Arts.  1215.  1217,  1220,  1443.  Service  of 
process,  35. 696 

Art.  1243.  Service— Quashing,  305,  459 

Arts.  1284-1286.   Jury  — Judgment  by 
default,  462 

Art.  1298.  Elections— Managers,  267 

Art.  1318.  Civil  cases— Charge — Excep- 
tions. 546 

Art.  1378.   Criminal  practice  —  State- 
ment of  facts,  839 

Art.  1389.  Minors— Action— Coming  of 
age,  677 

Art.  1408.  Appeal  — Executors  or  ad- 
ministrators—Bond, 290 

Arts.  1421,  1434.  CosU— Guardian  and 
ward,  454 

Art.  1438.  Costs— Security,  691 

Art.  1527.  Commissioners'  court— Pro- 
ceedings, 293 

Arts.  1573,  1575.  Justices'  courts- 
Pleadings,  289,  818 

Art.  1640.  Appeal — Justice  of  the  peace,  289 

Arts.  1681, 1682.  Elections— Writs— Re- 
turns, 115 

Art.  2246.  Witness— Parties  to  suit,       810 

Art.  2248.  Witness— Transactions  with 
decedent,  225. 30^-810 

Art.  2252.  E  v  i  d  e  n  c  e — Judgments  of 
other  courts.  88 

Art.  2257.   Evidence  —  Instruments — 
Copies,  88 

Art.  2427.  Costs.  455 

Arts.  2546,  2616.  Guardian— Liability- 
Sureties,  722 

Arts.  2619-2621.  Guardian-Settlement, 

223,  226 

Art.  26S5.  Guardian  and  ward— Settle- 
ment, 224 

Art.  2689.  Final  settlement  —  Corrwj- 
tion,  226 

Art.  2717.  Bill  of  review,  224 

Art.  2841.  Marriage  licenses.  663 

Art.  2851.  Wife— Separate  estate,  279 

Art.  2874.   Injunction  —  Stay  of  pro- 
ceedings, 814 

Art.  2898.  Injunctions— Proceedings,     814 

Arts.  2976, 2^77.  Claims  sued  on,  667 

Art.  8176.  Mechanics'  liens  —  Assign- 
ment. 245 

An.  8203,  subd.  4.  Statute  of  limita- 
tions, 251 

Art.  8210.  Judgment— Revival  — Lim- 
itations, 782 

Arts.  3227.  8229,  8280,  8282.  Elections, 

114.  115 

Art.  4171.  Railroad  companies  —  Cul- 
verts, 724 

Arts.  4257, 4268.  Railroad  companies- 
Freight  rates,  324 

Arts.  4361.  4862, 4864, 4370-4372.  Roads 
—Altering.  232, 238 

Art.  4889.  Third-class  road— Gates,        233 

Arts.  4656,  4660,  4661.  Brands,  475 
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Art.  4630  et  »eq.  Railroads— Purchase  of 
property,  461 

Arts.  4675.  4679,  4680;  Act  March  31, 
1885  cGen.  Laws  10th  Leg.  Reg.  Sess. 
pp.  105,  106,  §  2a.)  Taxes— Assess- 
ment. 248 

Art.  4811.  Trying  title,  808 

Art.  4814.  Use  and  occupation  —  Im- 
provements, 809 

Page  718,  §  5.  Statutes  —  Repeal  —  Ef- 
fect, 802,  808 
General  Laws. 

17th  Leg.  Reg.  Sess.  p.  21,  8  2;  Id.  p. 
113,  §  1.  Occupation  tax— Liquor  li- 
cense, 787 

19th  Leg.  p.  85.  Growing  crop— Mort- 
gage. 716 
Special  Laws. 

1878,  p.  14,  §  6.  City  of  Brenham— 
Streets.  812 

1879,  p.  22.  City  of  Houston- Charter,  694 

Statutes. 

Act  Jan.  22, 1886.  Successions,  558 

Act  Feb.  5, 1840,  (Pasch.  Dig.  art.  5800.) 
Successions.  802,  558,  748 

Act  Jan.  14, 1841,  CPasch.  Dig.  art.  1898.) 
Volunteers  from  foreign  countries- 
Heirs.  555 

Act  Feb.  5. 1841.  Judgment— ReTlTal-- 
Limitations,  782 

Act  Feb.  1844.  §§  1,  2.  Title,  748 

Act  March  30. 1848.  Administration,      558 

Act  Nov.  9. 1866,  (Pasch.  Dig.  art.  7007.) 
Judgment— Revival.  782 

Act  June  20.  1870.  Island  City  Savings 
Bank— Incorporation,  784 

Act  May  10,  1871,  §  1.  Witness— Par- 
ties to  suit.  810 

Act  1876.  Deeds.  98 

Act  March  24,  1879,  g  14.  Assignee- 
Death.  819 

Act  April  19, 1879.  Railroads— Freight 
rates,  824 

Act  July  4. 1879,  S  16.  (Gen.  Laws  Sp. 
Sess.  1879,  p.  16.)  Delinquent  taxes- 
Statute  of  limitations,  261 

Act  May  4, 1882,  (Gen.  Laws  17th  Leg. 
Sp.  Sess.  18,  art.  4665.)  Sale  of  illus- 
trated papers— Tax,  110 

Act  Feb.  1883.  Extortion— Indictment,  476 

Act  March  16,  1888,  (Gen.  Laws  18th 
Leg.  p.  24.)  Receiving  embezzled 
property,  740 

Act  April  2. 1888,  (Laws  18th  L%g.  41.) 
Commissioners'  court,  292 

Act  April  10,  1888.  Railroads— Trans- 
portation rates,  828, 824 

Act  Feb.  5.  1884,  (Gen.  Laws  Sp.  Sess. 
18lh  Leg.  21.)  Roads— Alteration,        288 

Act  March  10.  1885,  (Gen.  Laws  19th 
Leg.  84.)  Gaming  bank— Keeping- 
Penalty.  &4,  288 

Act  March  81, 1885.  Conditional  sale.     288 


Streets. 

See  IIiff?iways;  IfuTueiptUOarparaiioni,!^,^, 

STTBBOGATION. 

When  it  can  be  made. 

1.  Where,  in  the  absence  of  an  agree- 
ment or  understanding,  a  stranger  to  the- 
title  to  land,  conveyed  by  deed  of  trust  to- 
secure  a  note,  discharges  the  debt,  it  is 
deemed  extinguished,  and  the  doctrine  of 
subrogation  has  no  application;  and  the 
trustee  in  the  deed  of  trust  is  a  stranger 
to  the  title.  It  is  otherwise,  however* 
where  the  debt  is  discharged  under  an. 
agreement  with  the  debtor,  or  under  cir- 
cumstances from  whicH  an  agreement  may 
be  implied,  that  the  note  shall  be  held  un- 
til the  money  is  repaid;  and  this,  although 
the  creditor  is  not  a  party  to  the  s^ee- 
ment.— Fievel  v.  Zuber.  (Tex.)  278. 

2.  In  Kentucky,  the  sureties  on  the  note- 
of  a  married  man,  given  by  him  for  money 
with  which  he  repaid  a  loan  to  him  by  his 
wife  out  of  her  general  estate,  which' 
money  was  applied  by  the  wife  to  extin- 
guish a  vendor's  lien  on  her  homestead, 
worth  less  than  91,000,  are  not  entitled  to 
be  subrogated  to  the  rights  of  the  vendor 
under  his  lien,  upon  default  of  the  hus- 
band, and  payment  of  the  note  by  them. — 
Flannary  v.  tJtley,  (Ky.)  412. 

8.  A  holder  of  a  promissor^r  note  who  re- 
covers judgment  thereon  against  the  maker 
and  his  surety,  upon  whioi  Judgment  an 
execution  is  returned  nulla  b<ma,  is  not  en- 
titled to  be.  subrogated  to  the  rights  of  th«. 
surety,  under  a  mortgage  given  him  by  the 
principal,  to  secure  him  in  a  debt  due  him 
by  the  principal,  and  to  indemnify  him 
against  prospective  loss  under  contracts  oi 
suretyship,  where  the  mortgage  has  been., 
assigned  by  the  surety  to  a  bona  fide  pur- 
chaser. LuBTON  and  Caldwbll,  J  J.,  dii* 
sent— Waller  v.  Oglesby,  (Jenn.)  604. 

Subscription. 

To  corporate  stock,  see  CorparoHons,  8. 

SUin>AY. 

Deed  aOknowledged  on. 

A  deed  acknowledged  in  Tennessee  on^ 
Sunday  is  not,  for  that  reason,  void. — 
Lucas  V.  Larkin,  (Tenn.)  647. 

Suretyship. 

See  Principal  and  Surety. 

STUtVB YS  AND  STJlt VET- 
OES. 

1.  Where  a  marked  line  is  called  for  in  a. 
league  grant,  and  that  line  can  be  identi- 
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fled,  it  will  control  a  call  for  course  and 
distance;  but  where  the  grant  calls  for  no 
line,  but  the  field  notes  in  the  title  call  for 
a  width  of  2,000  varas.  and.  one  line  being 
well  established,  an  old  line  with  marks 
corresponding  in  age  with  the  date  of  the 
grant  is  found  at  such  a  distance  from  it  as 
will  make  the  grant  2,560  varas  wide,  the 
mere  fact  of  such  a  line  being  found  will 
not  compel  the  extension  of  the  grant  to 
such  line,  instead  of  the  2,000  vara  line.— 
Fagan  v.  Stoner.  (Tex.)  44. 

2.  A  surveyor,  in  running  a  division  lino 
where  it  strikes  the  bend  of  a  river,  may- 
go  around  the  bend,  and  continue  his  line 
at  a  point  on  the  river  directly  in  the 
course  of  the  line  he  was  running,  so  as  to 
give  to  the  tract  on  each  side  of  the  line  its 
proper  quantity  of  land.— Tucker  v.  timith, 
(Tex.)  671. 


TAXATION, 

See  Municipal  Corporations,  7;  BaUroad 
Companies,  20-24;  Schools  and  School-Dis- 
tricis. 

Constitutionality,  equal  taxation,  see  Con- 

sUtuUoTiaX  Lato,  7,  8. 

exemptions,  see  Constitutional  Lats,  7. 

formation   of  "levee   districts,"   see 

Constitutional  Law,  4. 
License,  power  of  municipalities,  see  I^ 

censes,  1,  2. 
Limitation  of  suit  for  taxes,  see  Limitation 

of  Actions,  17,  18. 
Liquor  dealer,  levy  of  occupation  tax  on, 

see  Intoxicating  Liquors,  4. 
Special  assessments,  property  liable  to,  see 

Municipal  Corporations,  7. 
Turnpike  company  accounting  for  taxes, 

see  Turnpikes,  2. 
validity  of  tax  in  aid  of,  see   2W»- 

pikes,  4,  5. 

Taxable  property. 

1.  Shares  of  stock  in  acattle-raisinecom- 
panv  whose  property  consists  of  cattle  and 
land  located  in  another  state,  such  stock  be- 
ing owned  by  a  resident  of  a  city,  is  liable 
to  taxation  by  the  city  under  Rev.  St.  Mo. 
§  4701,  proviain^  that  the  owner  of  stock 
in  any  corporation  (except  a  bank  or  in- 
surance company)  shall  list  the  stock  for 
taxation;  and  section  4700  providing  that 
all  the  property  of  corporations  is  liable  to 
taxation  except  a  corporation  whose  stock- 
holders pay  a  tax  on  their  shares,  the  prop- 
erty of  this  corporation  being  outside  the 
city,  and  therefore  not  assessable  by  it, 
shares  of  stock  held  by  a  resident  of  the 
city  should  be  assessed.- Ogden  v.  City  of 
St.  Joseph,  (Mo.)  25. 

2.  Rev.  St  Mo.  gg  4604,  4696,  making 
property,  real  and  personal,  **in  the  city,^ 
or  *^within  the  city, "  liable  to  taxation,  in- 

V.38.W.— 63 


eludes  intangible  personal  property,  such 
as  shares  of  stock  owned  by  a  resident  of 
the  city,  as  the  situs  of  such  property  is  the 
residence  of  the  owner,  when  the  contraiy 
is  not  declared  by  statute.— Id. 

Exemption. 

8.  The  Arkansas  act  of  1869(Mansf.  Dig. 
§§  5489,  5490)  provides  that,  where  the 
owner  of  lands  which  have  been  sold  to 
the  state  for  taxes  shall  donate  them  to  aid 
in  the  construction  of  a  railroad,  the  audi- 
tor shall  issue  a  certificate  for  the  lands  to 
the  railroad,  and  thereupon  all  claim  for 
taxes  shall  be  remitted  and  discharged. 
Held,  that  this  act  applies  only  to  lands 
sold  under  the  general  revenue  law.  and 
not  to  those  sold  under  the  subsequent  act 
of  1881;  this  latter  act  providing  that  lands 
sold  under  it  shall  be  redeemable  only  upon 
the  payment  of  the  amount  due  the  state, 
with  certain  costs.— Files  v.  State,  (Ark.) 
817. 

4.  Arkansas  act  of  1869.  so  far  as  it  pro- 
vides that  lands  sold  to  the  state  for  taxes, 
and  afterwards  donated  to  a  railroad, 
"shall  not  be  listed  nor  subject  to  taxation 
until  conveyed  to  actual  purchasers."  by 
the  company,  is  unconstitutions^,  because 
in  conflict  with  Const.  Ark.  art.  16,  §  6, 
which  declares  void  all  laws  exempting 
property  from  taxation.— Id. 

Assessment  and  levy. 

5.  If  a  county  court  in  Missouri,  in  levy- 
ing and  collecting  a  tax  to  pay  a  Judgment 
obtained  against  the  county,  does  not  pro- 
ceed in  the  manner  in  which  it  is,  by  Rev. 
St.  Mo.  g  6799,  required  to  do  in  such  cases, 
the  judges  may  be  enjoined.  The  fact 
that  the  levy  is  being  made  in  pursuance 
of  a  mandate  of  a  federal  court,  in  which 
the  judgment  was  obtained  directing  it,  is 
immaterial. — State  v.  County  Court,  (Mo.) 
844. 

Listing  property. 

6.  Article  118  of  the  Texas  Penal  Code, 
which  requires  the  tax-payer  to  render  his 
property  for  assessment,  applies,  not  only 
to  tne  property  actually  owned  by  him,  but 
to  all  property  held  by  him  in  a  fiduciary 
capacity,  and  includes  national  bank  offi- 
cials with  respect  to  the  shares,  stocks, 
etc.,  owned  by  the  individuals  of  the  cor- 
poration.—Downes  V.  State.  (Tex.)  243. 

Failure  to  list  property. 

7.  Gen.  St.  Ky*  c.  92.  art.  6,  §  28,  author- 
izes the  county  court,  in  a  proceeding 
against  a  taxpayer  for  failing  to  list  his 
property,  to  direct  its  clerk  to  assess  the 
property.  Beid,  that  the  tax-payer  cannot 
rely  on  lapse  of  time  as  a  bar  to  the  pro- 
ceeding.— Louisville  &  N.  R.  Co.  v.  Com- 
monwealth, (Ky.)  189. 

8.  Gen.  St.  Ky.  c.  92.  art.  5.  §  25.  pro- 
vides that  the  sheriff  shall  report  to  the 
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county  court  any  one  who  fails  to  list  his 
property  for  taxation  in  any  year.  Held, 
that  the  summons  issued  on  the  informa- 
tion need  only  state  the  failure  to  list,  and 
not  the  other  facts  required,  where  the 
assesMT  gives  the  information  under  sec- 
tions 21  and  22.  But  the  sheriff,  in  report- 
ing delinquents,  is  not  confined  to  those 
becoming  such  during  his  term  of  office.— 
Id. 

9.  In  a  statutory  proceeding  in  the 
county  court  against  a  railroad,  to  compel 
it  to  list  its  property  for  taxation,  the 
court  directed  its  clerk  to  make  the  assess- 
ment, and  the  railroad  aj^pealed  to  the  cir- 
cuit court,  where  the  evidence  was  heard 
anew,  and  the  appeal  dismissed.  Held, 
that  this  was  a  virtual  affirmance  of  the 
county  court  judgment,  and  the  railroad 
could  not  complam  that  the  circuit  court 
had  not  disposed  of  the  case  on  its  merits. 
-Id. 

Penalties. 

10.  Where  a  railroad  fails  to  list  its  prop- 
erty for  county  taxation,  and  the  sheriff 
reports  it  to  the  county  court  as  delinquent, 
that  court  has  power,  under  Gen.  St.  Ky.  c. 
92,  art.  5,  §§  20-^,  to  direct  its  clerk  to  as- 
sess the  road;  but,  more  than  five  years 
having  elapsed  since  the  year  for  which 
the  tax  is  claimed,  the  court  has  no  right 
to  Impose  the  fine  and  triple  tax,  under 
section  20.  That,  being  a  penalty,  is  barred 
after  five  vears,  under  Gen.  St.  Ky.  c.  71, 
art.  8,  §  2,  barring  an  action  for  a  penaltv 
after  the  lapse  of  tye  years. — Louisville  & 
N.  R.  Co.  V.  Commonwealth,  (Ky.)  189. 

Sale — Notice* 

11.  Under  the  provisions  of  Rev.  St.  Mo. 
g§  3494, 6887,  regulating  the  service  of  no- 
tices and  process  in  tax  suits,  an  allegation 
in  a  petition  to  foreclose  a  tax  lien  that  the 
owner  of  the  land  is  a  non-resident  of  the 
state,  authorizes  the  clerk  to  issue  an  order 
of  publication,  which,  when  issued,  pub- 
lished, and  proved,  gives  the  court  juris- 
diction to  proceed  to  judgment;  and  a  sale 
made  under  it  is  valid  and  binding,  as 
against  the  apparent  owner  and  his  gran- 
tees, although  he  was  not  in  fact  a  non- 
resident, when  the  purchaser  had  no  no- 
tice that  he  was  a  resident,  or  that  he  had 
conveyed  his  title  to  another  prior  to  the 
institution  of  the  suit. — Payne  v.  Lott, 
(Mo.)  402. 

Evidence  of  ownership  of  land. 

12.  The  plat-book  of  the  lands  of  a 
county  on  tile  in  the  county  clerk's  office, 
duly  certified  to  by  the  register  of  the 
United  States  land-office,  may  be  resorted 
to  by  a  collector  charged  with  the  duty  of 
suing  the  owner  of  land  for  delinquent 
taxes  thereon,  and  a  sale  of  land,  in  a  suit 
to  enforce  a  tax  against  a  party  who  ap- 


pears on  such  book  as  the  owner,  is  valid, 
m  the  absence  of  notice  of  the  fact  that 
such  party  is  not  the  true  owner,  but  has 
parted  with  his  title  by  conveying  it  to  an- 
other.—Payne  V.  Lott,  (Mo.)«)2. 
Bedemption. 

18.  Under  the  provisions  of  Mansf.  Dig. 
Ark.  §  5775,  the  money  paid  to  the  county 
treasurer  for  redemption  of  lands  sold  for 
taxes  must  be  in  com  or  treasury  notes  of 
the  United  States,  made  a  legal  tender  by 
the  acts  of  congress;  and,  where -a  county 
treasurer  refuses  to  pay  over  to  the  pur- 
chaser the  full  amount  in  such  money,  but 
tenders  instead  the  amount  partly  in  money 
and  partly  in  county  scrip  or  warrants,  he 
mav,  by  mundanius,  be  compelled  to  make 
full  payment  in  money.— Murphy  v.  Smith, 
(Ark.)  891. 

TELEQBAPH  COMPANIES. 

Liability  of.  . 

1.  A  contract  by  a  telegraph  company 
limiting  its  liability  for  sending  unrepeated 
messages  at  night,  for  delivery  next  day, 
at  half  the  usual  day  rates,  on  condition 
that  they  shall  not  be  responsible  for  dam- 
ages for  a  sum  in  excess  of  10  times  the 
cost  of  transmission,  is  invalid,  so  far  as 
the  damage  is  the  result  of  the  negligence 
of  the  company  or  its  servants.— Marr  ▼. 
Western  Union  Tel.  Co.,  (Tenn.)  496.* 

2.  Plaintiff  delivered  to  defendant,  a  tel- 
e^aph  company,  a  message,  to  be  trans- 
mitted to  a  broker,  to  buy  for  him  1,000 
shares  of  certain  stock,  but  the  message  as 
sent  was  for  100  shares.  Plaintiff  knew  of 
the  error  the  day  after  the  100  shares  had 
been  purchased,  but  did  not  renew  his  or- 
der until  several  days  after  the  stock  had 
advanced.  Held,  that  for  the  advance  oc- 
curring after  the  plaintiff  could  have  rem- 
edied the  mistake  the  defendant  was  not 
responsible. — Id. 

TENANCY  IN  COMMON. 

See,  also.  Partition, 

Partition—Bights  against  third  par- 
ties. 

If,  by  agreement  between  tenants  in  com- 
mon, one  is  permitted  to  have  the  exclu- 
sive use  and  possession  of  a  tract  of  the 
land  which  they  together  own,  while  the 
other  has  such  use  and  possession  of  other 
lands  BO  owned,  then  each  may  recover  for 
any  injury  done  to  that  tract  which  he  has 
the  right  exclusively  to  use  or  possess. — 
Gulf,  C.  &  S.  P.  Ry.  Co.  v.  Wheat,  (Tex.) 
455.* 

Tender. 

Of  repayment  of  sums  paid  on  account  of 
improvements,  see  Municipal  Corpora- 
turns,  A. 
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Threats  and  l^eatening  Iiet- 
ters. 

Evidence  of  threats,  see  ffamicide,  6.  . 

TBADE-MABKS. 

Laches  in  suit  for  infringement,  see  Lac?ies. 

Infringement — ^Accounting. 

1.  In  a  suit  for  an  injunction  to  restrain 
the  infringement  of  plaintiffs'  trade-mark 
on  certain  plows,  and  for  damages,  the  ev- 
idence showed  that,  although  defendant 
had  not  actually  appropriated  plaintiffs' 
trade-mark,  he  naa  simulated  it.  Held, 
that  defendant  might  be  compelled  to  pro- 
diice  his  books  to  show  the  number  of 
plows  thus  simulated  and  sold  by  him.  and 
the  measure  of  plaintiffs'  damages  was  the 
entire  net  profits  made  by  defendant  upon 
such  sales.  Plaintiffs  are  not  confined  to 
the  recoverv  of  the  profits  on  such  of  the 
simulated  plows  as  could  be  shown  to  have 
been  actually  represented  and  sold  as  the 
plows  of  plaintifLs.— Avery  v.  Meikle,  (Ky.) 
609 

2.  The  fact  that  plaintiffs  claimed  dam- 
ages, held  not  to  preclude  them  from  elect- 
ing to  have  an  account  of  profits,  as  such 
an  account  constitutes  in  equity  the  true 
measure  of  damages  in  such  a  case.—Id. 

TBESFASS. 

Tenants  in  common,  separate  action  by, 

see  Tenancy  in  Common. 
Title  to   support  action,  see  Vendor  and 

Vendee,  8. 
To  try  title,  parties  to  action,  see  I^eet- 

menu  3. 

Who  liable  for. 

1.  Appellant  sold  land  which  he  had  pur- 
chased at  a  tax  sale,  but,  the  title  proving 
defective,  the  original  owner  subsequently 
recovered  the  land  back  of  the  vendee. 
Held,  appellant  was  not  liable  to  the  orig- 
inal owner  for  the  value  of  timber  which 
the  vendee  had  cut  while  he  was  in  posses- 
sion. The  proximate  cause  of  the  injury 
to  the  owner  was  the  act  of  the  vendee, 
over  which  appellant  had  no  control. — 
McClanahan  v.  Stephens,  (Tex.)  812. 

To  try  title. 

2.  In  an  action  of  trespass  to  try  title  to 
land  in  Texas,  where  the  jury  in  the  body 
of  the  verdict  say  nothing  about  eround- 
rent  against  one  of  the  defendants,  but  find 
ground-rent  against  another  defendant, 
and  in  the  recapitulation  charge  the  amount 
so  found  to  the  former,  and  charge  a  dif- 
ferent amount  to  the  latter,  such  verdict  is 
so  inconsistent  nnd  uncertain  that  it  will 
not  support  a  judgment. — Van  Yalkenberg 
V.  Ruby,  (Tex.)  746. 


TRIAL. 

See.  also,   Continuance;  Judgm^eirU;  Jury; 
New  Trial;  Reference;  WUncss. 

Instructions,  see  Criminal  Practice,  27-48. 

limiting  effect  of  evidence,  see  Per- 
jury, 6. 
—  as  to  ordinary  care,  see  Negligence,  2. 

Jury,  demand  of  trial  by,  see  Jury,  12. 

Verdict,  see  CWmina/ Practice,  44, 45;  Tree- 
pa**,  2. 

Witness,  examination   of  i;)apers  in  evi- 
dence, see  Criminal  Practice,  14. 

Conduot  of  triaL* 

1.  During  the  progress  of  a  trial,  and 
after  the  witnesses  had  been  placed  under 
the  "rulfr.**  a  person  present  in  the  court- 
room informed  counsel  that  he  knew  some 
facts  material  to  the  case.  He  was  there- 
fore offered  as  a  witness,  but  rejected  by 
the  court,  and,  after  a  time,  having  re- 
mained in  the  room  meanwhile,  was  offered 
again,  but  again  rejected.  Held,  that  the 
latter  rejection  was  proper.— Rummel  v. 
State,  (Tex.)  768. 

Beoeption  of  evidenoe. 

2.  In  an  action  of  trespass  to  try  title  to 
land,  plaintiff,  having  filed  a  judicial  sur- 
vey and  plat  of  the  land,  both  of  which 
had  been  recorded  together,  was  permit- 
ted by  the  court  to  disconnect  tne  two 
documents,  and  put  the  survey  in  evidence 
without  introducing  the  plat.  Held,  that 
this  was  not  error. — Tucker  v.  Smith, 
(Tex.)  671. 

Instructions. 

8.  In  an  action  to  set  aside  a  deed  on  the 
^ound  of  want  of  sufficient  mental  capac- 
ity to  make  a  contract,  the  failure  of  the 
court  to  charge  the  jury  on  the  subject, 
when  no  special  instruction  on  the  point 
was  requested  by  counsel,  is  not  error. — 
Berry  man  v.  Schumacher,  (Tex.)  46. 

4.  Instructions  are  properly  refused, 
though  containing  correct  declarations  of 
law,  if  covered  by  those  already  given,  or 
if  antagonistic  to  those  given.— Fourth 
Nat.  Bank  v.  Altheimer,  (Mo.)  858. 

5.  In  an  action  for  breach  by  defendant 
of  a  contract  for  work  and  labor  in  refus- 
ing to  accept  performance  by  plaintiff, 
there  being  a  conflict  of  evidence  as  to 
whether  plaintiff  failed  to  comply  with  the 
contract  before  defendant  aischarged 
him,  Juld,  that  defendant  was  entitled  to 
an  instruction  that  such  failure  in  any  es- 
sential particular  would  justify  defendant 
in  discharging  him,  and  was  not  obliged  to 
be  satisfied  with  a  general  instruction  that 
plaintiff  could  not  recover  unless  he  com- 

Slied  with   the   contract.— Long   v.   Mc- 
auley,  (Tex.)  689. 
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6.  A  special  charge  based  upon  a  single 
expression  selected  from  a  conversation  as 
related  by  a  witness,  held,  not  required  to 
be  given  upon  a  matter  already  covered  by 
a  general  charge.— Id. 

7.  The  court  should  couRtrue  a  written 
instrument,  and  not  leave  the  construction 
to  the  Jury.  If  parol  evidence  has  been 
admitted  to  explain  the  instrument,  the 
court  should  give  a  construction  applicable 
to  each  phase  of  the  case  developed  by  the 
evidence.— Id. 

Objections  and  exceptions. 

8.  A  party  is  not  deprived  of  the  benefit 
of  an  objection  to  evidence  of  a  certain 
fact  by  afterwards  permitting  another  wit- 
ness to  testify  to  the  same  fact  without  ob- 
jecting.— Louisville  &N.  R.  Co.  v.  Gower, 
(Tenn.)  824. 

Verdict 

9.  Civil  Code  Ev.  §  329,  which  provides 
that  a  general  verolict,  that  either  party  is 
entitled  to  recover  money  of  the  adverse 

»arty,  must  assess  the  amount  of  recovery, 
oes  not  apply  where  the  amount  is  not 
made  an  issue  of  fact  or  left  to  the  jury, 
but  involves  simply  an  arithmetical  calcu- 
lation according  to  the  uncontroverted  al- 
legations and  figures  appearing  in  the 
pleadings.  —  Logan  Co.  Nat  Bank  v. 
Townsend,  (Ky.)  123. 

10.  Plaintiff  claimed  one-half  of  a  tract 
of  land  as  assignee  of  a  widow's  interest  in 
the  land,  and  the  other  one-half  as  cred- 
itor of  the  deceased  husband.  Defendant 
claimed  the  whole  tract  under  a  deed  from 
the  husband,  which  plaintiff  charj^ed  was 
fraudulent.  The  jury  found  specially  for 
defendant  for  one-half  of  the  land,  and 
thereupon  the  court  entered  judgment  for 
defendant  for  one-half  of  the  land.  HM, 
a  special  verdict  must  determine  all  the  is- 
sues made  by  the  pleadings,  and  in  lan- 

fuage  not  to  be  misunderstood,  and  a  ver- 
ict  finding  only  part  of  the  issues  is  fatally 
defective.  Therefore  the  verdict  in  this 
case  did  not  authorize  the  judgment  in  fa- 
vor of  defendant  for  one-half  of  the  land, 
nor  any  other  judgment.— Moore  v.  Moore, 
(Tex.)  384. 

Trover  and  ConTersion. 

Justice's  jurisdiction,  see   JuBtiee  of  Vie 

Peace,  4. 
Wife's  separate  estate,  conversion  of,  see 

Hueband  and  Wife,  1,  3. 

TRXTSTS. 

Assignment,  personal  nature  of  trust,  see 
Aesiffnmentfor  Benefit  of  Creditors,  6. 

Coverture  of  cestui  que  trust,  see  Limitation 
of  Actions,  11. 

Fraud  of  trustee,  see  Limitation  of  Actions, 
13. 


Express  trusts — ^Eyidenoe. 

1.  A  trust  on  which  land  was  conveyed 
was  not  evidenced  by  the  deed,  nor  by  any 
other  writing,  nor  declared  at  the  time  the 
conveyance  was  made  to  the  trustee.  Held, 
that  evidence  of  the  declarations  made  by 
the  grantor  to  one  of  the  cestuisque  trustent 
on  the  day  before  the  deed  was  executed, 
but  after  the  grantor  had  determined  to  do 
so,  and  had  made  all  the  necessair  arrange- 
ments therefor,  was  properly  admitted  to 
establish  the  trust.— Smith  v.  McElyea, 
(Tex.)  268. 

2.  Declarations  made  by  a  grantor  of  a 
trust,  many  years  after  the  conveyance  in 
trust,  as  to  the  conditions  of  the  trust,  are 
not  admissible  in  evidence. — Id. 

8.  To  determine  the  question  for  whose 
benefit  a  trust  is  created,  all  the  dec1ara> 
tions  made  by  the  grantor  of  the  trust  be- 
fore the  deed  was  executed,  and  the  sub- 
seauent  acts  and  declarations  of  the  trustee 
and  his  grantees,  and  the  acts  of  all  the 
parties  who  participated  in  the  transac- 
tions which  led  to  the  making  of  the  deed, 
ought  to  be  considered ;  ana  a  request  to 
so  charge  the  jury  as  to  matte  the  declara- 
tions made  by  the  grantor  to  the  trustee 
before  the  execution  of  the  trust  deed  con- 
clusive of  the  question  was  properly  de- 
nied—Id. 

Bestilting  trust — ^Evidence. 

4  In  order  to  establish  a  resulting  trust 
by  parol  evidence,  the  evidence  must  be  so 
clear,  definite,  and  positive  as  to  leave  no 
reasonable  ground  lor  doubt. — ^Philpot  v. 
Penn.  (Mo.)  896. 

5.  In  a  suit  to  establish  a  trust  in  favor  of 
the  grantees  of  B.,  in  land  which  was  lo- 
cated and  entered  in  1857.  in  the  name  of 
A.,  under  a  land -warrant  running  to  S., 
and  assigned  by  S.  to  A.,  it  appeared  that 
the  patent  was  issued  in  1860  in  A.'s  name; 
that  B.  and  his  grantees  knew  this,  and  did 
not  controvert  his  title  until  1888,  long 
after  A.'s  death,  which  occurred  in  1876. 
B.,  who  was  A.'b  brother,  testified  that  he 
entered  the  land  with  a  land-warrant  which 
he  owned;  that  he  entered  it  in  A.'s  name, 
instead  of  his  own,  in  order  to  avoid  a  cer- 
tain regulation  of  the  land-ofl9ice,  (but  he 
did  not  explain  how  the  warrant  happened 
to  be  assigned  to  A.  instead  of  to  him;)  and 
that  A.  assigned  the  certificate  to  him,  and 
he  assigned  it  and  made  a  deed  to  C.,  to 
whom  he  sold  the  land  at  two  dollars  per 
acre.  C.  testified  to  obtaining  the  land 
from  B.  by  a  trade  for  another  land-war- 
rant. Deeds  from  B.  to  C,  and  from  C.  to 
the  plaintiff,  dated,  respectively,  in  1857 
and  1859,  but  not  recorded  until  1876,  were 
produced,  but  no  assignment  of  A.'s  cer- 
tificate. It  was  shown  that  plaintiff  had 
paid  the  taxes  since  1878,  except  for  one 
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year.    Held,  that  the  eyidence  was  not  suf- 
flclent  to  establish  a  resulting  trust. — Id. 

Powers  and  liabilities  of  trustees. 

6.  A  trustee  appointed  to  sell  lands  can- 
not, by  deed  of  gift  or  deed  made  upon  a 
merely  nominal  consideration,  pass  any 
title.  — De  Everett  t.  Texas-Mexican  By. 
CJo.,  (Tex.)67». 

7.  tinder  a  trust  to  permit  the  benefici- 
ary "to  use  and  enjoy  the  said  property, 
and  take  the  rents,  issues,  and  profits  there- 
of as  long  as  he  shall  live, "  the  trustee  has 
an  implied  power  to  sell  perishable  prop- 
erty, and  to  convert  into  money  transient 
securities,  for  the  purpose  of  making  per- 
manent investments;  and  a  bank  purcnas- 
ing  a  promissory  note  from  the  trustee,  in 
good  faith,  acquires  a  valid  title. —Mason 
V.  Bank  of  Commerce,  (Mo.)  206. 

8.  A  claim  against  a  trustee  for  misman- 
agement, resulting  in  loss  of  the  trust 
funds,  stands  no  differently  from  any  other 
debt  as  regards  its  discharge  by  an  assign- 
ment containing  a  provision  for  the  dis- 
charge of  accepting  creditors'  claims.— 
Mills  V.  Swearingen.  (Tex.)  208. 

9.  A  trustee,  with  power  to  sell,  who 
sells  the  trust-estate  to  nimself ,  has  the  bur- 
den of  showing  that  he  is  a  b(ma  fide  pur- 
chaser; and,  as  between  a  purchaser  from 
such  trustee  under  a  recorded  trust,  and 
the  beneficiarv  charging  fraud  in  the  sale 
on  the  part  of  the  trustee,  where  nothing 
is  made  to  appear  but  the  sale  and  the  pur- 
chase with  notice,  such  sale  and  subse- 

auent  purchase  are  void.— De  Everett  v. 
[enry,  (Tex.)  566. 

Investments. 

10.  If  a  trustee  deposits  the  trus^  funds 
in  a  private  bank  in  which  he  is  a  partner, 
where  the  funds  will  draw  interest,  upon 
the  request  of  one  beneficiary  and  by  the 
consent  of  the  other,  he  will  not  be  liable 
for  their  loss  merely  because  the  bank 
afterwards  fails,  the  investment  being  a 
safe  one  when  made,  and  there  being  no 
evidence  that  he,  at  any  time,  knew  the 
money  was  unsafe.— Mills  v.  Swearingen, 
(Tex.)  268. 

11.  If  trust  money  is,  for  the  purpose  of 
investment,  loaned  to  or  deposited  in  a 
bank  to  the  credit  of  the  trustee  as  such,  it 
is  held,  as  all  other  money  of  the  bank, 
upon  the  relation  of  debtor  and  creditor, 
is  not  charged  with  the  trust  in  the  bank's 
hands,  and,  upon  the  failure  of  the  bank, 
no  preferred  claim  on  account  of  it  arises 
in  favor  of  the  cutuis  qtie  trust, — Id. 

TX7BNFIKES. 

Turnpike  companies— Taxation. 

1.  The  charter  of  a  turnpike  company 
authorized  the  company  to  levy  a  tax  upon 
adjoining  property  owners  to  aid  in  con- 


structing the  road.  Held,  that  the  company 
had  no  right,  in  the  absence  of  an  express 
charter  provision  authorizing  them  to  do 
so,  to  borrow  money  in  order  to  complete 
the  road  at  an  earlier  date,  and  charge  the 
interest  paid  on  the  loan  to  the  tax-payers, 
and  include  it  in  the  tax  levied. — Lewis  & 
Mason  Co.  Turnpike  Road  Co.  v.  Thomas, 
(Ky.)  907. 

2.  The  tax-payers  were  entitled  to  have 
in  equity  a  statement  of  the  cost  of  con* 
structing  the  road,  and  of  the  amount  of 
taxes  collected:  and,  if  they  had  paid  more 
than  was  due,  the  company  should  be  com- 
pelled to  refund.  In  such  an  action  it  was 
not  necessary  to  allege  mistake  or  fraud.— 

8.  The  question  as  to  how  the  income  of 
the  road  snould  be  applied,  whether  to  the 
repair  of  the  old  part  or  to  the  completion 
of  the  new,  should  be  left  to  the  discretion 
of  the  directors  of  the  company,  without 
any  attempt,  on  the  part  of  the  chancellor, 
to  control  them.— Id. 

4.  In  view  of  the  fact  that,  under  Gen.  St. 
Ey.  c.  56ra  corporation  is  allowed  to  com- 
mence business  as  soon  as  its  articles  are 
filed  in  the  county  derk's  office,  that  the 
legality  of  the  incorporation  is  required  to 
be  presumed,  that  neither  the  corporators 
themselves,  nor  those  sued  by  the  corpora- 
tion, are  allowed  to  deny  it,  and  that  the 
franchise  can  only  be  annulled  by  direct 
proceedings,  held,  that  the  failure  of  a 
turnpike  company  to  file  articles  in  the  of- 
fice of  the  secretary  of  state  within  three 
months  after  filing  them  in  the  county 
clerk's  office,  as  req^uired,  would  not  inval- 
idate his  organization,  so  as  to  affect  the 
validity  of  a  tax  voted  for  building  a  turn- 
pike, although  section  6  of  the  act  provides 
that  the  acts  of  corporations  shall  be  valid 
if  the  required  copy  of  the  articles  is  filed 
in  the  office  of  the  secretary  of  state  within 
three  months.— Walton  v.  Riley,  (Ky.)  605. 

6.  The  election,  upon  the  question  of  the 
tax,  having  occurred  in  March,  1888,  held, 
that  a  levy  of  it  in  December,  1883,  was 
soon  enough,  although  the  act  of  April  26, 
1880,  required  the  levy  to  be  made  'imme- 
diately'^  after  the  election;  and  that  a  list 
made  from  the  assessor's  return  for  1^ 
was,  within  the  meaning  of  the  statute, 
made  from  "the  last  annual  assessment. " — 
Id. 

Toll-gates. 

6.  A  turnpike  company  has  the  right  to 
abandon  a  toll-gate  established  at  a  partic- 
ular point  on  its  road,  and  erect  a  new  gate 
at  a  oiflerent  point;  and  although  the  new 
gate  is  set  up  oetween  appellee^s  entrance 
to  his  farm  and  the  neighboring  town,  so 
that  he  must  now  pay  toll  both  m  going  to 
and  coming  from  the  town,  or  open  a  new 
entrance  to  his  farm,  he  cannot  recover 
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damages  of  the  turnpike  company  on  this 
account.— Maysville  &  Mt.  Sterling  Turn- 
pike Road  Co.  V.  RatlifP,  (Ky.)  148. 

7.  A  turnpike  company  was  authorized 
by  its  charter  to  acquire  land  for  its  road 
45  feet  wide.  16  feet  of  which  was  to  be 
covered  with  stone,  and  used  for  travel. 
Held,  it  may  erect  a  toll-gate  within  the  45 
feet  without  rendering  itself  liable  for  ob- 
structing the  highway,  provided  it  leaves 
16  feet  covered  with  stone  free  for  travel. 
-Id, 

8.  The  charter  of  a  turnpike  company 
authorized  it  to  erect  a  toll-gate  upon  the 
completion  of  five  miles  of  road,  with  the 
proviso  that  no  one  should  be  erected 
nearer  than  one  mile  from  any  town  on 
said  road.  Jleld,  that  there  was  nothing 
requiring  the  gates  to  be  precisely  five 
miles  apart.— Id. 

Bevocation  of  oharter. 

0.  Where  it  was  the  intention  of  the  char- 
ter of  a  turnpike  company  to  establish  a 
ferry  merely  as  an  incioent  to  the  turnpike, 
in  order  to  render  travel  over  it  feasible,  the 
privilege  of  maintaining  the  ferry  falls  in 
that  event  with  the  revocation  of  the  turn- 
pike franchise.— Darnell  v.  State,  (Ark.) 
865. 

Undue  Influence. 

See  Fraud,  2,  8. 

USURY. 

National  banks,  ri^ht  of  action  againat,  see 
Banks  and  Ban&ng,  4. 

Payment,  application  of,  to  usurious  inter- 
est, see  Payment,  2. 

What  amoimts  to. 

An  agreement  by  which  a  party  lends 
United  States  bonds,  and  the  borrower 
agrees  to  pay  over  to  the  owner  the  inter- 
est paid  by  the  government,  and  6  per 
cent,  in  addition,  is  not  a  contract  for  the 
loan  of  money,  and  is  not  usurious,  under 
the  Tennessee  usury  law,  (Code  Tenn.  gg 
1948,  1944,)  declaring  that  any  excess  of 
interest  for  the  use  of  money  over  6  per 
cent,  per  annum  is  usury.  —  Marshall  v. 
Rice,  (Tenn.)  177. 

Variance. 

Larceny,  in  indictment  for,  see  Larceny,  5. 

VENDOR  AND  VENDEE. 

See,  also,  BxeeuHon,  6-8;  ExeetUors  and  Ad- 
ministrators, 10;  Judicial  Sales;  Limitation 
of  Actions,  7;  Lis  Pendens;  Specific  Per- 
formance; Taxation,  11-18. 

Adverse  possession,  see  Limitation  of  Ac- 
tions, 1, 3.  I 


Bona  fide  purchasers,  see  Executors  and 

Administrators,    11;     Taxation,    11,    12; 

Trusts,  9. 

under  quitclaim  deed,  see  Deed,  4. 

who  is,  see  Fraudulent  Conveyances,  1. 

Damages  for  breach  of  contract  to  convey, 

see  namages,  \,  2. 
Decree  quieting  title  inures  to  benefit  of 

vendee,  see  Judgment,  6. 
Judicial  sale,  reversal  of  Judgment,  effect 

on  vendee's  rights,  see  Judicial  Sales,  4. 

right  of  vendee,  see  Judicial  Sales,  10. 

Pleading  in  action  for  purchase  price,  see 

Pleadmg,  7. 

Constmction. 

1.  Where  the  vendor  contracts  to  give  a> 
warranty  deed,  he  cannot,  if  the  vendee  is 
willing  to  accept  it,  refuse  to  execute  and 
deliver  such  a  deed,  on  the  ffround  that,  hia 
title  having  been  disputed,  he  could  not  in 
good  faith  do  so.  A  refusal  to  make  such 
deed  will  constitute  a  breach  of  contract. — 
Hartzell  v.  Crumb,  (Mo.)  59. 

Vendor's  lien. 

2.  In  order  to  facilitate  a  division  of  land 
between  heirs,  one  heir.  A.,  sold  her  share 
to  another  heir,  B.,  but,  in  making  the 
necessary  conveyances,  instead  of  the  land 
designed  for  B.  under  this  arrangement 
being  all  conveyed  to  him  directly,  half  of 
it  was  conveyed  to  A.,  and  through  A.  to 
B.  The  half  thus  conveyed  through  A. 
was  comi)aratively  worthless.  The  par- 
ties were  illiterate.  Held,  that  a  reforma- 
tion of  the  deeds  would  be  ordered  so  ad  to 
allow  A.  to  enforce  a  vendor's  lien  upon 
an  undivided  half  of  the  whole  tract  al- 
lotted to  B..  instead  of  upon  the  worthless 
half.— Felton  v.  Leigh,  (Ark.)  688. 

Bond  for  title. 

3.  The  owner  of  land  gave  a  bond  for 
title.  The  obligee  in  the  bond  made  an  as- 
signment for  the  benefit  of  creditors,  and 
the  owner  of  the  land  undertook  to  cancel 
the  transfer  by  receiving  back  the  bond, 
and  releasing  the  purchase  money.  Held. 
that  he  did  not  tnereoy  reinvest  himself 
with  title,  and  he  coulct  not  recover  of  a 
trespasser  for  cutting  and  carrying  off  tim- 
ber from  the  land.-^ones  v.  Langdon, 
(Ky.)  129. 

Bona  fide  purohasers. 

4.  Where  the  defendants'  title  was  de- 
rived through  the  widow  of  a  former 
owner  of  the  land,  who  was  proved  to  have 
taken  it  in  exchange  for  separate  property, 
it  appeared  that  the  exchange  was  effected 
by  ancient  deeds  executed  and  recorded 
on  the  same  dav,  and  expressing  the  same 
consideration,  but  not  'otherwise  evidenc- 
ing the  fact  that  they  were  made  for  the 
purpose  of  effecting  the  exchange.  Held, 
that  the  purchaser  from  the  husband's  ex- 
ecutor and  the  widow  was  not  affected 
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TV'ith  notice  that  the  land  was  separate 
property  of  the  husband  by  such  deeds, 
and,  if  he  had  actual  notice,  it  would  not 
affect  the  right  of  the  defendants,  if  they, 
or  any  of  those  persons  through  whom  they 
derived  title,  were  purchasers  for  value 
without  notice  of  facts  which  would  make 
the  land  the  separate  property  of  the  hus- 
band of  the  widow  through  whom  they  de- 
rived title.—Word  v.  Box,  (Tex.)  98. 
Unrecorded  deed. 

5.  Where  a  person  purchased  land  with 
actual  knowledge  of  a  prior,  though  unre- 
corded, conveyance  thereof  by  his  grantor 
to  a  third  person,  his  claim  of  title  is  with- 
out merit. — Brown  v.  Hanauer,  (Ark.)  27. 

Bemediee. 

6.  It  is  no  defense  to  an  action  by  a 
vendee  of  land,  under  a  parol  contract  of 
sale,  which  he  has  disafiirmed,  to  recover 
personal  property  delivered  by  him  to  the 
vendor  on  account  of  the  purchase  price, 
that  at  the  time  of  disaffirmance  he  agreed 
to  give  the  defendant  the  property  sued  for 

.  in  consideration  of  being  released  from  his 
contract  to  buy  the  land.  The  contract  to 
buy  became  a  nullity  immediately  on  dis- 
affirmance, and  there  was  no  consideration 
to  support  the  agreement  to  surrender  the 
property  in  return  for  the  release.— Shuder 
y.  Newby,  (Tenn.)488. 

VEinjE  IN  CIVIL  CASES. 

Iiooal  actions. 

An  action  to  recover  three  different  tracts 
of  land  located  in  three  different  counties 
cannot  be  brought  in  one  of  the  counties 
merely  because  the  plaintiff  relies  on  the 
same  state  of  facts  to  recover  each  of  the 
tracts,  unless  the  defendants  who  claim 
land  in  the  counties  other  than  that  in 
which  the  suit  is  brought  waive  their  right 
to  be  sued  only  in  the  county  in  which  the 
land  they  claim  is  situated.—Martin  v.  Rob- 
inson, (Tex.)  560. 

Verdict. 

See  Trial,  9, 10. 

Facts  presumed  after,  see  Appeal,  80. 

Indictment  for  different  offenses,  general 

verdict,  see  Criminal  Practice,  46. 
Referee,  special  findings  by,  see  Befer- 

ence,  1. 


Waters  and  Water-Courses. 

See,  also,  Canah, 

Negligence,  damaee  to  riparian  proprietor 

from  jetty,  see  Negligence,  3. 
River  improvement  company,  see  Oorpora- 

Uons^  4. 
Taxes  for  levee  improvement,  see  CaneUbi' 

tioncU  Law,  4. 


Ways. 

See  Highwaye;  Turnpikes. 
WILL. 

See,  also.  Executors  and  Adminisirators, 

Assignment  of  expectancy,  see  Assign- 
ment, 1. 

Contest,  compromise  of,  see  Limitation  of 
Actions,  9. 

Election  between  devise  and  dower,  see 
Dower,  6. 

Homestead,  devise  in  lieu  of,  see  home* 
stead,  1. 

Interest  on  advancement,  see  Interest,  3. 

Capacity  to  make. 

1.  Husband  and  wife  brought  suit  to  re- 
cover land  alleged  to  belong  to  the  wife  as 
general  estate.  The  wife  dyln^  during  the 
pendency  of  the  action,  tne  husband 
claimed  the  land  as  devisee  under  her  will. 
Held,  that  the  wife  had  no  power  to  devise 
the  land,  under  Gen.  St.  Ky.  c.  118,  §  4, 
providing  that  a  married  woman  may  by 
will  dispose  of  her  separate  estate,  and 
that  the  action  was  therefore  properly  dis- 
missed.—Perkins  V.  Towery,  (Ky.)  604. 

Widow's  election. 

2.  Where  a  testator  devises  all  his  estate, 
real  and  personal,  to  his  widow,  and  she 
fails  to  renounce  the  provisions  of  the  will, 
she  must  be  presumed  to  claim  under  it, 
and  consequently  to  have  waived  her  right 
to  homestead  in  his  estate. — Taylor  ▼.  Lol- 
ler's  Ex'rs,  (Ky.)  166. 

5.  A  husband  disposed  by  will  of  a  tract 
of  land  owned  by  himself  and  wife  as  com- 
munity property,  allotting  to  his  wife  a 
portion,  including  the  homestead,  which 
she  would  not  have  been  entitled  to  except 
under  the  will.  Held,  that  a  conveyance 
by  her  of  such  portion  was  an  election  to 
take  under  the  will.— Rogers  v.  Trevathan, 
(Tex.)3S.  W.669. 

Bevise  and  legacy. 

4.  A  devise  to  A.  for  life,  and,  after  A.'8 
death,  to  B.,  and,  if  B.  should  die  without 
children,  then  to  four  other  named  kins- 
men, or  to  their  children,  if  the  parents 
should  be  dead,  and,  if  no  children,  to  the 
survivors  of  the  four  devisees,  is  not  aper- 

e»tuity,  such  as  is  prohibited  by  Gen.  St. 
y.  c.  68,  art.  1,  §  27,  providing,  *the  abso- 
lute power  of  alienation  shall  not  be  sus- 
pended, by  any  limitation  or  condition 
whatever,  for  a  longer  period  than  during 
the  continuance  of  a  life  or  lives  in  being 
at  the  creation  of  the  estate,  31  years  and 
10  months  thereafter." — Davis  v.  Buford's 
Ex'rs,  (Ky.)  4. 

6.  A.,  in  his  will,  inter  aUa,  gave  B.  a 
legacy  of  910,(XX),  in  cash,  stocks,  notes,  or 
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bonds  that  he  might  leave  at  his  death.  At 
A. '8  death  there  was  on  hand  a  few  hun- 
dred dollars  in  cash.  $2,200  in  good  notes, 
$7,040  worth  of  railroad  stocks,  and  $8,000 
in  worthless  notes.  Meld,  that  the  legacy 
to  B.  was  not  a  specific  legacy,  either  as  to 
the  money  or  stock,  notes,  etc.,  but  a  gen- 
eral legacy,  and  the  deficiency  was  pay- 
able out  of  the  assets  of  the  estate. — 
Martin  y.  Osborne,  (Tenn.)  647. 

6.  When  a  testator  devises  land  to  two 
daughters  "during  their  natural  life,  and  to 
their  children  respectively. at  their  death, " 
the  children  of  one  of  the  remainder-men, 
who  dies  before  the  falling  in  of  the  life- 
estate,  take  an  interest  in  the  land,  espe- 
cially when  a  preceding  clause  in  the  will, 
by  devising  land  to  another  daughter,  "to 
her  and  to  her  children  living  at  the  time 
of  her  death, "  shows  that  it  was  the  tes- 
tator's intention  that  his  grandchildren 
should  take  as  tenants  in  common. — Blkins 
V.  Carsey,  (Tenn.)  828. 

7.  A  testator  provided  that,  "in  case  of 
the  death  of  either  of  my  children,  I  will 
that  their  said  interest  shall  go  to  their 
children,  in  case  they  have  any;  if  not,  it 
is  to  go  equally  to  my  four  living  children, 
or  the  heirt  of  their  body,  or  such  as  may 
be  living.  ^  Held  that,  all  of  the  children 
having  survived  the  testator,  each  was  en- 
titled to  his  respective  share  in  fee-HmpU, 
and  not  as  a  defeasible  fee,  subject  to  be 
divested  upon  any  one  of  them.  ntbsequenUy 
to  testator's  death,  dying  without  issue.— 
Wills  V.  Wills.  (Ky.)  900. 

Construotion. 

8.  The  courts  of  this  country  will  so  con- 
strue a  will,  when  not  inconsistent  with 
the  intention  of  the  testator,  as  to  prevent 
the  title  to  real  estate  from  remaining  con- 
tingent; and,  unless  there  are  plain  indi- 
cations of  a  contrary  intent,  will  consider 
the  entire  title  as  vested  in  those  claiming 
under  the  will,  rather  than  in  abeyance.— 
Wills  V.  Wills.  (Ky.)  900.* 

9.  Domestic  animals  housed  on  the  home 
lot,  but  sometimes  worked  or  pastured  on 
an  adjoining  tract,  are  included  in  a  devise 
of  the  homestead,  "with  all  the  personal 
property  and  effects  in  the  house  and  on 
the  lot"*'— Martin  v.  Osborne,  (Tenn.)  647. 

Adyancement. 

10.  Where  a  father  pays  a  debt  for  his  son 
without  taking  a  note  or  obligation  from 
the  son,  and  there  is  no  other  circumstance 
indicating  an  intent  that  the  amount  should 
become  a  debt,  it  will  be  considered  as  an 
advancement.— Steele  v.  Friarson,  (Tenn.) 
649. 

11.  Where  a  father,  having  paid  out 
money  for  his  son,  refused  to  accept  a 
receipt  which  called  the  payment  an  ad- 
vancement, ''  but  had  the  person  receiving 
the  money  execute  a  receipt  with  that  ex- 


pression omitted,  and  kept  such  receipt 
among  his  papers  until  his  death.  hM,  that 
the  payment  was  not  an  advancement,  but 
created  a  debt. — Id. 

WITNESSES. 

8ee,  also,  JShtidenee, 

Absence  of,  see  CorUinuanes,  1,  2. 

Competency  of  wife  to  show  fraud  in  ob- 
taining her  signature,  see  Mortgages,  9. 

Credibility*  evidence  affecting,  see  Mali- 
cious ProseotUion,  5. 

Exclusion  from  court-room,  see  JVial,  1. 

Sequestering,  see  Onminal  Practice,  18. 

Verdict,  impeachment  of,  by  affidavits  of 
jurors,  see  Jfew  Trial 

Competency. 

1.  Where  one  of  two  jointly  indicted  de- 
fendants pleads  guilty,  or  is  separately 
tried  and  convicted,  or  acquitted,  m  either 
case  he  becomes  a  competent  witness  for 
the  other.— State  v.  Hunt,  (Mo.)  868. 

2.  A  state's  witness  having  disqualified 
herself  upon  her  voir  dire  with  regard  to 
her  knowledge  of  the  nature  and  obligation ' 
of  an  oath,  the  state  was  permitted  to  take 
her  to  a  private  office,  and  instruct  her 
thereupon.  She  was  thereupon  returned 
into  court,  and,  replying  that  she  then  un- 
derstood Uie  test,  was  held  competent  as  a 
witness.  Held,  that  the  proceeding  was 
erroneous.- Taylor  v.  State,  (Tex.)  758. 

8.  The  provisions  of  article  2248,  Rev.  St. 
Tex.,  rendering  the  testimony  of  parties  as 
to  transactions  with  wards  incompetent  as 
witnesses  in  actions  by  and  against  guard- 
ians, apply  to  actions  between  the  guard- 
ian as  guardian  and  third  persons,  and 
not  to  suits  Id  which  the  guardian  and 
ward  are  opposing  parties.— Jones  v.  Par- 
ker, (Tex.)  m 

4.  A  child  seven  years  old,  called  as  a 
witness,  said  that  she  did  not  know  what 
was  done  when  she  held  up  her  hand,  and 
that  she  did  not  know  what  would  be  done 
with  her  if  she  told  a  story.  Held,  Judging 
from  this,  and  from  the  manner  in  which 
she  eave  her  testimony  afterwards,  and 
notwithstanding  the  trial  judge  attempted 
to  instruct  her  as  to  the  nature  of  an  oath, 
that  she  was  incompetent— Hoist  v.  State, 
(Tex.)  767. 

5.  Parties  charged  as  principals,  accom- 
plices, or  accessories,  whether  in  the  same 
or  different  indictments,  are  competent  as 
witnesses  against  each  other,  although  a 
statute  makes  them  incompetent  as  wit- 
nesses for  one  another. — Rangel  v.  State, 
(Tex,)  788. 

FriTilege. 

6.  Communications  made  to  a  physician 
professionally  are  not  privilegedi  in  the  ab- 
sence of  a  statutory  provision  making  them 
so.— Steagald  v.  State,  (Tex.)  771. 
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7.  In  order  to  be  ayailable,  a  witness 
must,  at  Uie  time  he  is  examined,  claim  his 
exemption  upon  the  ground  that  his  answer 
would  criminate  himself.  Where  only  a 
general  objection  is  made,  and  the  witness 
IB  not  shown  to  have  answered  only  be- 
cause he  was  compelled,  his  answer  can- 
not afterwards  be  suppressed.— State  v. 
Wharton.  (Tenn.)  490. 

8.  In  a  suit  by  the  state  against  a  drug- 
gist to  collect  a  tax  imposed  by  law  upon 
retail  liquor  dealers,  the  sale  of  liquors 
without  a  license  being  a  misdemeanor,  the 
defendant  cannot  refuse  to  testify  as  to  the 
sales  made  by  him  on  the  ground  that  he 
would  criminate  himself,  wnen  the  prose- 
cution for  the  misdemeanor  involved  in 
such  sale  is  barred  by  the  statute  of  limita- 
tions.—Id. 

0.  Privileged  communications  in  crimi- 
nal cases  are  subject  to  two  rules:  (1)  To 
be  privileged,  they  must  pass  between  the 
client  and  his  attorney  in  professional  con- 
fidence, and  in  the  legitimate  course  of  the 
latter' s  legitimate  employment.  (2)  If  the 
communications  are  made  by  the  client  to 
the  attorney  before  the  commission  of  the 
crime,  and  for  the  purpose  of  being  guided 
or  helped  in  the  commission,  they  are  not 
privileged,  and  this  second  rule  is  not  af- 
fected by  the  fact  that  the  attorney  is 
wholly  without  blame. — Orman  v.  State, 
<Tex.)468.» 

Transactions  with  deceased  persons. 

10.  Rev.  St.  Tex.  art.  2248,  making  in- 
competent the  testimony  of  a  party  to  an 
action  to  which  the  representative  of  a  de- 
cedent is  either  plaintiff  or  defendant,  in 
so  far  as  the  testimony  relates  to  any  con- 
versation or  transaction  with  the  decedent, 
does  not  exclude  the  testimony  of  one  not 
a  party  to  the  suit,  and  not  bound  by  the 
Judgment,  although  such  party  may  be  in- 
terested in  the  issue.— Gfilder  v.  City  of 
Brenham,  (Tex.)  809.* 

11.  In  an  action  by  a  creditor  to  subject 
land  inherited  by  the  debtor  from  his  de- 
ceased father,  evidence  of  the  debtor  that 
he  knew  of  his  own  knowledge  that  his 
father  had  purchased  the  land  with  his 
wife's  means,  Jidd  not  incompetent  under 
Rev.  St.  Tex.  §  2248,  providing  that,  "in 
actions  by  or  against  executors  in  which 
Judgment  may  be  rendered  for  or  against 
them  as  such,  neither  party  shall  be  allowed 
to  testify  against  the  other  as  to  any  trans- 
action with  or  statement  by  the  decedent, 
unless  called  to  testify  by  tibe  opposite 
partv;  and  the  provisions  of  this  article 
shall  extend  to  and  include  all  actions  by 
or  against  the  heirs  or  legal  representatives 
of  a  decedent  arising  out  of  any  transac- 
tions with  such  decedent.  *'  This  section 
does  not  apply,  as  this  action  is  not  by  or 
against  an  executor,  nor  does  it  arise  out 


of  any  transaction  with  the  decedent.  The 
testimony  offered  was  not  as  to  a  declara- 
tion of  the  deceased  father,  but  as  to  a  fact 
within  witness*  own  knowledge,  that  the 
separate  means  of  his  mother  paid  for  the 
land.— Harris  v.  Seinsheimer,  (Tex.)  807.* 
12.  Under  Civil  Code  Ky.  8  606,  subsec.  2, 
providing  that  no  person  shall  testify  for 
himself  concerning  any  transaction  with  a 
deceased  person,  the  individual  liability  as- 
sumed by  one  partner  in  permitting  judg- 
ment by  default  to  go  against  him  on  ap- 
peal does  not  render  him  a  competent  wit- 
ness, at  the  next  trial  of  the  action,  to 
testify  for  the  other  partners,  with  refer- 
ence to  the  same  transaction,  as  to  what 
transpired  between  the  witness  and  the 
dead  man  as  to  the  payment  of  the  partner- 
ship debt  sued  on.— Worthington  v.  Mil- 
lers  Adm'r,  (Ky.)  532. 

Credibility. 

18.  Where,  in  a  criminal  case,  the  de- 
fendant offers  to  prove  by  another  witness 
that  a  witness  who  had  been  examined  by 
the  state  had  said  that  he  and  another  wit- 
ness would  leave,  and  not  be  witnesses 
against  defendant,  for  9100,  the  defendant 
is  entitled,  in  cross-examination,  to  ask 
such  state  witness  whether  he  made  the 
statement  alleged.— State  v.  Downs,  (Mo.) 
219. 

Examination. 

14.  Under  the  practice  in  Texas,  leading 
questions  are  permissible  when  the  witness 
shows  clearly  an  unwillingness  to  testify. 
—Taylor  v.  State,  (Tex.)  753. 

15.  A  question  asked  a  witness  on  a  trial 
for  theft  of  a  branded  animal,  '*Is  this  the 
brand  that  was  on  the  animal  killed?"  at 
the  same  time  showing  the  witness  a  rep- 
resentation of  a  brand,  is  leadine,  and  it  is 
error  to  permit  it  to  be  answerea. — Rangel 
V.  State,  (Tex.)  788. 

WBITS. 

See,  also,  Habeas  Corpm;  Mandamus;  Quo 
Warranto, 

Return,  constrnction  of,  see  Execution,  5; 
Judicial  Sales,  6. 

Validity. 

1.  Process  issued  a^nst  a  railtoay  com< 
pany,  when  the  petition  is  filed  against  a 
TtiWroad  company,  is  not  on  that  account 
defective.— Central  A  M.  R,  Co.  v.  Morris, 
(Tex.)  457. 

2.  Where  a  statute  provides  that  one  cita- 
tion shall  issue  for  all  the  defendants  liv- 
ing in  the  same  countv,  if  a  plaintiff  issues 
more  than  one  citation,  he  becomes  re- 
sponsible for  the  additional  costs,  but  such 
issuance  does  not  render  the  service  of  the 
citations  void. — Id. 
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Service  of  process. 

8.  Under  Key.  St  Tex.  art.  1230.  provid- 
ing that  the  officer  serving  process  on  a  de- 
fendant outside  the  county  where  suit  is 
pending  shall  deliver  to  him  a  certified 
copy  of  the  petition,  the  officer  must  de- 
liver the  certified  copy,  whether  the  cita- 
tion so  commands  or  not. — Crawford  v. 
WUcox,  (Tex.)  6»5. 

4.  Where  a  railroad  has  passed  into  the 
control  and  management  of  the  bondhold- 
ers, they  and  their  agents  represent  the 
railroad  company  for  the  purpose  of  being 
served  with  notices  directed  by  law  to  be 
served  on  the  railroad  company. — Wood- 
house  V.  Rio  Grande  R.  Co.,  (Tex.)  828. 

5.  Where  a  su^t  is  filed  in  the  name  of  a 
minor  by  his  guardian,  and,  a  demurrer  to 
the  petition  being  sustained,  an  amended 
petition  is  filed  substituting  the  guardian 
as  plaintiff  for  the  minor,  >i«W  no  service 
of  process  is  necessary  on  the  amended 
petition,  and  it  is  error  in  the  lower  court 
to  dismiss  the  action  on  plaintiff's  refusing 
to  issue  such  process;  especially  as  the 
defendants  were  in  court,  and  were  not 
demanding  the  process,  and  the  dismissal 


was  made  by  the  court  of  its  own  motion. 
— Rabb  v.  Rogers,  (Tex.)  90S. 

B^turn. 

6.  Where  two  separate  citations  are  is- 
sued against  one  person  as  the  agent  of 
two  different  corporations,  and  the  return 
of  the  officer  upon  each  citation  is  that  he 
delivered  a  copy  of  "this  writ, "  it  is  to  be 
presumed,  the  writs  being  different  in  word- 
ing, that  one  was  delivered  for  each  of  the 
corporations.— Central  &  M.  R.  Co.  v.  Mor- 
ris, (Tex.)  467. 

Publication. 

7. '  An  order  of  publication  of  summons 
which  gave  the  party's  name  as  ''Q.  No- 
land."  Instead  of  "Quinces  R.  Noland." 
conferred  no  jurisdiction  on  the  court. — 
Skelton  v.  Backet,  (Mo.)  874. 

8.  When  a  i)arty  is  sued  by  a  wrong 
name,  and  service  of  summons  is  actually 
made  on  the  person  intended,  and  he  does 
not  appear  and  plead  in  abatement,  the 
judgment  rendered  in  such  case  is  not  void; 
the  use  of  a  wrong  name  in  the  order  of 
publication  against  a  non-resident  gives 
him  no  notice,  and  the  judgment  is  void, 
unless  he  enters  his  appearance.— Id. 
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TABLES  OF  SOUTHWESTERN  CASES 

IN 

STATE    REPORTS. 


We  herewith  farnish  tables  of  all  those  cases  which,  originally  published  in  the 
Southwestern  Reporter,  have  since  appeared  in  the  various  State  Reports.  Refer- 
ence is  made  in  each  case  to  the  volume  and  page  of  both  the  State  Report  and  the 
Southwestern  Reporter.  Similar  tables  will  be  made  and  issued  hereafter.  The 
advantage  of  such  tables,  both  for  purposes  of  reference  and  citation,  are  obvious,— 
much  increasing  the  permanent  value  of  the  series. 


VOL.  18,  liEA'S  BEPOBTS. 

[Note.    The  Southwestern  Refortbr,  which  did  not  begin  publicatioh  until  Au- 
gust 2,  1886,  includes  only  the  following  cases  from  vol.  16,  Lea's  Reports:] 

Pajf*  f  Page 

Cook  V.  State  (IS.  W.  254) 401  |  Parker  v.  State  (1  S.  W.  202) 476 

I  Pierce  v.  Lawrence  (1  S.  W.  204) 672 

England  v.  Pearson  (1  S.  W.  42) 448   „  „ 

Railroad  Co.  v.  Katzenberger  (1  8.  W. 

Knott  V.  Wagner  (1  S.  W.  165)..^ 481 1     ^^ ^^ 

T  a*  ♦   /I  fl  iir  Qiox  ..oo  '  ^l^elby  Co.  ▼.  Railroad  Co.  (1  S.  W.  82)  401 

Lanj  V  State  (1  8.  W.  818). 488  ,  Southern  Exp.  Co.  v.  Glenn  (1 S.  W.  102)  472 

Louisville,  N.  &  Q.  S.  R.  Co.  v.  Kat-  Springer  Transp.  Co.  v.  Smith  (1  8.  W. 


zenbergcr  (1  8.  W.  44) 880 

Memphis  Bell  Tel.  Co.  v.  Hunt  (1  S. 
W.  159) 456 


280) 498 

State  V.  Sneed  (1  8.  W.  282) 450 

Whitelaw  v.  Railroad  Co.  (1  S.  W.  87).  891 


VOL.  22,  TEXAS  APPEALS. 

Allen.  Ex  parte  (2  8.  W.  588) 201  .  Coker  ▼.  State  (2  S.  W.  616) 20 

Armstead  v.  State  (2  S.  W.  627) 51  I  Cook  v.  State  (8  S.  W.  749) 511 

Cooper  V.  State  (3  S.  W.  884) 419 

Bosticv.  C       <2  8.  W.  588) 186   Curtis  ▼.  State  (8  S.  W.  86) 227 

Bradberry  V     Late  (2  S.  W.  592) 278 

Bradley  v.  Shite  (2  S.  W.  828) 330  Davidson  v.  State  (8  8.  W.  662) 872 

Brothers  V.  State  (8  8.  W.  787) 447   Davis  v.  State  (2  8.  W.  680) 45 

Defriend  v.  State  (2  8.  W.  641) 570 

Campbell  v.  State  (2  8.  W.  825) 262   Downes  v.  State  (8  8.  W.  242) 898 

Clark  V.  State  (8  8.  W.  744) 599   DriskiU  v.  State  (2  8.  W.  622) 60 

Clement  v.  State  (2  8.  W.  879) 28   Dukes  v.  State  (2  8. .W.  590) 192 

V.3S.W.  (1008) 
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.  687 
.  604 


22  TEX.  APP.-Cf 

Eichman  ▼.  State  (2  8.  W. 
Eisner  v.  State  (8  8.  W.  47      i220  • 
Epperson  ▼.  State  (8  S.  W.       r- .  < 

Frazier  v.  State  (2  S.  W.  687) 130 

Gage  ▼.  State  (3  8.  W.  688) 138 

Goforth  V.  State  (8  8.  W.  383) 405 

Golden  v.  State  (3  8.  W.  581) 1 

Grimmett  v.  State  (2  S.  W.  681) 86 

Hadley  t.  State  (8  8.  W.  388) 896 

Hall  y.  State  (3  8.  W.  888) 682 

Harrell  ▼.  State  (8  8.  W.  479) 693 

Harris  v.  State  (8  8.  W.  477) 677 

Hart  V.  State  (8  8.  W.  741) 668 

Harwell  v.  State  (3  8.  W.  606) 251 

Heineman  v.  State  (3  8.  W.  619) ^ . .    44 

Hickman  y.  SUte  (3  8.  W.  640) 441 

Hill  y.  State  (8  8.  W.  764) .579 

Hodges  y.  State  (8  S.  W.  789) 416 

Hunt  y.  State  (3  8.  W.  288) 896 

Jackson  y.  State  (8  8.  W.  Ill) 443 

Johnson  y.  State  (3  8.  W.  609) 306 

Jones  y.  State  (3  S.  W.  380) 834 

Jones  y.  State  (8  8.  W.  478) 680 

Kennedy  y.  State  (8  8.  W.  480) 698 

King  y.  State  (8  S.  W.  842) 650 

Kunde  y.  State  (8  8.  W.  835) 65 

Kunde,  Ex  parte  (3  8.  W.  883) 418 

Lacey  y.  State  (8  8.  W.  848) 657 

Leache  y.  State  (8  8.  W.  589) 379 

Leey.  State  (3  8,  W.  89) 647 

Lestarjette  y.  State  (8  8.  W.  238) 896 

Leyine  v.  State  (3  8.  W.  660) 688 

Long  y.  State  (3  8.  W.  641) 194 

Longenottl  y.  State  (3  8.  W.  630) 61 

Loraine  y.  State  (3  8.  W.  340) 640 

Loy d  y .  State  (8  8.  W.  670) '. 646 

May  y.  State  (3  8.  W.  ISIY. 696 

McConnell  y.  State  {98.  W.  699) 854 

Moore  y.  State  (3  S.  W.  634) 117 

Morrow  y.  State  (38.  W.  624) 339 

O'Connor,  Ex  parte  (8  8.  W.  840) 660 

Orman  y.  State  (3  8.  W.  468) 604 

Page  y.  State  (3  8.  W.  745) 651 

Parker  y,  SUte  (8  8.  W.  100) 105 


Page 

Partain  y.  State  (3  S.  W.  854) 100 

Patillo  y.  State{8  8.  W.  766) 586 

Perryy.  8tate(3  8.  W.  600) 19 

Phillips  y.  8tate(3  S.  W.  601) 139 

Phipps  y.  State  (8  8.  W.  761) 621 

Poole  y.  State  (8  8.  W.  476) 685 

Price  y.  State  (2  8.  W.  622) 110 

Pryor  y.  State  (3  8.  W.  479) 693 

Rangel  y.  State  (3  8.  W.  788) 642 

Reedy  v.  State  (2  8.  W.  591) 271 

Rice  y.  State  (8  8.  W.  791) 654 

Roberts  v.  State  (8  8.  W.  622) 64 

Robinson  y.  State  (8  8.  W.  736) 129 

Robinson  y.  State  (2  S.  W.  539) 690 

Rollins  y.  State  (3  8.  W.  769) 648 

Resales  y.  State  (3  8.  W.  844) 673 

Rummel  y.  State  (8  S.  W.  763) 558 

Ryan  y.  State  (8  8.  W.  547) 699 

Sara  y.  Stete  (88.  W.  889) 689 

Shultz  y.  State  (2  8.  W.  599) 16 

Serio  y.  State  (8  8.  W.  784) 633 

Smith  y.  State  (2  8.  W.  543) 196 

Smith  y.  State  (8  8.  W.  684) 816 

Smith  y.  State  (8  8.  W.  338) 850 

Steagald  y.  State  (3  8.  W.  771) 464 

Stebbins  y.  State  (3  8.  W.  617) 32 

Stone  y.  State  (2  8.  W.  585) .  185 

Stout  V.  State  (8  8.  W.  281) 389 

Taylor  y.  State  (8  8.  W.  758) 529 

Terry  y.  State  (3  8.  W.  477) 679 

Thompson  y.  State  (8  8.  W.  232) 328 

Tow  y.  State  (2  8.  W.  682) 175 

Turner  y.  State  (2  8.  W.  619) 43 

Vanyickle  y.  State  (2  8.  W.  642) 625 

Vidauri  y.  State  (3  8.  W.  847) 676 

Wade  y.  State  (2  8.  W.  694) 266 

Wade  y.  State  (3  8.  W.  786) 639 

Warren  y.  State  (8  8.  W.  240) 383 

Washington  y.  State  (8  8.  W.  228) 26 

Watts  y.  Stote  (3  8.  W.  769) 673 

Wells  y.  State  (2  8.  W.  609) 18 

Willey  y.  State  (8  8.  W.  670) 408 

Williams  y.  Sute  (8  8.  W.  326) 333 

Wimberly  y.  State  (3  8.  W.  717) 506 

Wood  y.  State  (3  8.  W.  836) 481 

Wright  y.  State  (8  8.  W.  846) 670 

Wyers  y.  8tate(3  8.  W.  722) 258 
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